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PEEFACE. 


This  volume  contains  a  report  of  all  the  proceedings  on  the 
trial  of  Daniel  O'Connell  and  others,  for  conspiracy,  down  to  the 
reversal  of  the  judgment  by  the  House  of  Lorda  The  special 
reports  published  at  the  time  conclude  with  the  finding  of  the 
verdict.  The  materials  made  use  of  are  stated  below,  p.  918. 
Owing  to  the  length  of  the  O'Connell  trials  the  Committee  has 
decided  not  to  include  any  other  trials  in  the  present  volume. 

November  1893. 
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THE  QUEEN  agaimst  O'CONNELL  AND  OTHERS. 


Trial  at  Bar  of  Daniel  O'Connell,  M.P.,  John  O'Connbll,  M.P., 
Thomas  Steele,  Thomas  Matthew  Ray,  Charles  Qavan  Duffy, 
THE  Reverend  Peter  Thomas  Tierney,  the  Reverend  Peter 
James  Tyrrell,  John  Gray,  and  Richard  Barrett,  in  the  Court 
OF  Queen's  Bench,  Dublin,  before  Pennefai'her,  L.C.J.,  Burton, 
Crampton,  and  Perrin,  JJ.,  for  a  Seditious  Conspiracy,  in 
Michaelmas  Term  1843,  Hilary  Term  1844,  and  the  following 
Day's.     (Reported  in  1  Cox  C.C.  365.) 

Proceedings  in  the  same  Court  on  Motions  for  a  New  Trial  and  in 
Arrest  of  Judgment,  April  19, 1844,  and  the  following  Days. 
(Reported  in  7  Ir.  L.  R.  261.) 

Proceedings  in  the  House  of  Lords  on  Writ  of  Error,  July  4, 
1844,  AND  THE  FOLLOWING  Days.  (Reported  in  11  C.  &  F.  155 
and  I  Cox  C.C.  413.) 

In  Michaelmas  Term,  1848,  an  indictment  was  preferred  in  the  Conrt  of  Queen's  Bench  in 
Ireland  at  the  instance  of  the  Attorney  General  against  Daniel  0*Connell  and  seven  others, 
charing  them  with  entering  into  a  seditious  conspiracy,  by  the  alleged  illegal  means  stated  in 
the  mdictment,  to  bring  about  the  repeal  of  the  Act  of  Union.  The  defendants  were  found 
guilty  and  sentenced  to  fine  and  imprisonment,  but  the  judgment  was  afterwards  reversed  by 
the  House  of  Lords  on  writ  of  error. 

1.  Indictment. — Good  and  bad  counts. — Bad  finding. — General  Judgment. 

By  the  House  of  Lords  (against  the  opinion  of  the  majority  of  the  Judges),  per  Lords 

Denrnan,  L.C.J.,  CoUenham  and  CktmpbeUy  diss.  Lords  Lyndhurst,  L.C.,  aiM  Brougham. 

On  an  indictment  containing  good  and  bad  counts,  where  there  is  a  verdict  of  guilty 

generally,  a  general  judgment  upon  the  defendant  *'for  his  offences  aforesaid  "  is  biuL(a) 

A  bad  finding  on  a  good  count  stands  on  the  same  footing  as  a  good  finding  on  a  bad  count. 

2.  Seditious  Conspiracg. — Count  bad  for  Unceriaintg. — Bad  finding  on  good  count. 
By  the  House  of  Lords,  in  accordance  with  the  advice  of  the  Judges. 

On  an  indictment  for  a  criminal  conspiracy,  counts  charging  (1)  a  conspiracy  to  raise 
discontent  and  disaffection  among  the  liege  subjects  of  the  Queen ;  (2)  a  conspiracy 
to  excite  jealousies,  hatred,  and  ill-wUl  between  different  classes  of  Her  Majesty's  subjects, 
and  especially  so  to  excite  the  inhabitants  of  Ireland  against  their  fellow-subjects  in  Eng- 
land, (8)  a  conspiracy  to  excite  discontent  and  disaffection  in  divers  of  Her  Majesty's 
subjects  serving  in  Her  Majesty's  army,  are  good. 

A  count  charging  (4)  a  conspiracy  <*  to  cause  and  procure  divers  subjects  to  meet  together 
in  large  numbers  for  the  unlawful  and  seditious  purpose  of  obtaining  by  means  of  the 
intimidation  to  be  thereby  caused,  and  by  means  of  the  exhibition  and  demonstration  of 
great  physical  force  at  such  meeting  changes  in  the  Grovernment,  laws,  and  constitution 
of  the  realm,"  is  bad  for  uncertamty,  because  (a)  the  word  *'  intimidation  "  has  not 
necessarily  a  bad  sense,  and  it  is  not  shown  what  species  of  intimidation  was  to  be  used, 
or  who  were  to  be  intimidated ;  and  (fi)  the  further  allegation  that  chancres  in  the  law 
were  to  be  obtained  by  the  exhibition  and  demonstration  of  great  physical  force  without 
stating  that  force  was  to  be  used  or  threatened,  carries  the  matter  no  further. 

Counts  charging  (5)  a  conspiracy  to  diminish  confidence  in  the  administration  of  the  law 
in  Ireland,  and  to  bring  the  tribunals  by  law  established  into  hatred  and  disrepute, 
(6)  a  conspiracy  to  assemble  meetings,  and  by  means  of  seditious  speeches  at  such 
meetings  and  by  seditious  publications  to  intimidate  Parliament,  and  thereby  to  bring 
about  changes  in  the  laws  and  constitution  of  the  realm  as  by  law  established,  are  good. 

On  a  count  chaiging  eight  defendants  with  unlawfully  conspiring  to  effect  five  of  the 
above  alleged  illegal  objects,  a  finding  that  all  the  defendants  conspired  to  effect  object  1, 
that  seven  conspired  to  effect  objects  2,  3  and  4,  and  that  three  conspired  to  effect 
object  5,  is  bad,  as  being  a  finding  of  three  conspiracies  where  only  one  is  charged.(^6) 

(a)  See  Campbell  v.  Reg.,  11  Q.  B.  799;  Gregory  v.  Reg.,  15  Q.  B.  957 ;  Holloway  v.  Reg., 
2  Den.  287,  and  17  Q.B.  814;  Latham  v.  Reg.,  9  Cox  C.C.  516;  and  Mulcahy  v.  Reg.,  L.  R. 
8  H.  L.  806.  11  &  12  Vict.  c.  78.  s.  5  now  provides  that  a  court  of  error  on  reversing 
judgment  may  pronounce  the  proper  judgment  or  remit  the  case  to  the  court  below  for  that 
purpose. 

(6)  See  Reg.  v.  Manning,  12  Q.  B.  D.  241. 
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3.  Piea  in  Abatement. 

By  the  House  of  Lordf  in  aecordanoe  with  the  advice  of  the  Judges. 
A  plea  in  abatement  must  be  pleaded  with  precise  and  strict  exactness — a  plea  alleging 
that  the  witnesses  before  the  grand  jury  had  not  been  sworn  in  open  court  pursuant  to 
statute,  but  not  giving  the  names  of  such  witnesses,  or  alleging  that  they  were  not 
entitled  to  affirm,  or  that  no  other  witnesses  were  heard,  held  bad. 

4.  Challenge  to  the  Array. — Motion  to  quash  the  Panel, 

Whether  ^e  fact  that  the  general  Ust  of  persons  duly  found  qualified  and  liable  to  act  as 
jurors  had  not  been  properly  made  out  pursuant  to  8  &  4  Will.  4.  c.  91,  but  that  instead 
a  Ust  omitting  the  names  of  sixty  persons  found  duly  qualified  had  been  made  out 
illegally  and  fraudulently  by  some  person  or  persons  unknown  for  the  purpose  of 
prejudicing  the  defendants  in  the  case,  is  a  good  ground  of  challenge — quttre,  Aff, — 
Lord  Denman,  L.C.J.,  and  Lord  Campbell.  Neg. — Lord  Lyndhurst,  L.C.,  and  Lord 
Brougham,  in  accordance  with  the  advioe  of  the  majority  of  the  Judges.(a) 
By  the  Court  of  Queen's  Bench  in  Ireland. 

Motions  to  quash  the  panel  and  for  an  order  directed  to  the  recorder  requiring  him  to 
amend  such  general  list  of  jurors  by  the  addition  of  the  omitted  names,  refosed. 

5.  Evidence, 

By  the  Court  of  Queen's  Bench  in  Ireland. 

On  an  indictment  for  conspiracy  against  A,  B,  and  others,  where  certain  meetings  and 
speeches  were  charged  as  overt  acts  of  the  conspiracy. 

Beports  in  a  newspaper  published  by  A  of  alleged  meetings,  and  of  speeches  alleged 
to  have  been  delivered  at  such  meetings  by  B,  are  admissible  in  evidence  against  B,  as 
published  in  pursuance  of  the  common  object,  there  being  other  evidence  of  the  pa^- 
cipation  in  the  conspiracy  of  both  A  and  B ;  and  also  (per  Pennefather,  L.C.J.)  are 
admissible  against  B  to  prove  that  such  meetings  had  in  &ct  taken  place  and  such 
speeches  had  been  in  fact  delivered. 

Per  Perrin,  J.  {dim.),  such  reports  of  meetings  and  speeches  were  improperly  left  to  the 
jury  as  evidence  against  B  of  his  participation  in  the  alleged  conspiracy.(6) 

An  inscription  on  an  arch  erected  m  the  neighbourhood  of  such  a  meeting,  and  a  ballad 
hawked  about  for  sale  at  such  a  meeting,  are  admissible  in  evidence  as  part  of  the  resgestm 
and  as  showing  the  character  of  the  meeting,  without  proving  that  the  inscription  or  the 
ballad  were  brought  to  the  knowledge  of  the  defendants  or  any  of  them. 

Expressions  used  within  an  hour  after  such  a  meeting,  and  about  half-a-mile  from 
the  platform,  by  persons  not  proved  to  have  taken  part  in  the  meeting,  are  not  admissible 
m  evidence. 

On  an  indictment  for  a  conspiracy  to  withdraw  business  from  the  Courts,  and  to  bring  them 
into  contempt,  and  to  usurp  the  prerogative  of  the  Crown  in  the  establishment  of  Courts 
of  Justice,  the  rules  regarding  arbitration  adopted  by  the  Society  of  Friends  are  admissible 
in  evidence  on  behalf  of  the  defendants  to  negative  the  alleged  criminal  intent  {di^, 
Crampton,  J.) 

And  see  Index,  *'  Evidenoe." 

6.  Judgment, — Recognizances, 

Whether  a  form  of  judgment  requiring  the  defendant  to  enter  into  recognixances  con- 
ditioned to  keep  the  peace  and  be  of  good  behaviour  for  the  space  of  seven  years  next 
ensuing  the  acknowledgement  thereof,  is  good — no  period  being  fixed  for  entering  into 
the  recognizances — (per  Lord  Campbell)  queere. 

7.  Practice, — Attorney  General,— Bight  of  Reply. {c) 

By  the  House  of  Lords.    On  writ  of  error  the  Attorney  Greneral  has  not  necessarily  the 

right  of  reply. 
By  the  Court  of  Queen's  Bench  in  Ireland.    The  Attorney  Qeneral  has  in  Ireland  the 

right  of  reply  in  all  cases. 

8.  Indictments  under  60  Oeo.  3.  c.  4,— Time  for  Pleading.{d)    See  pp.  22,  41,  43,  45. 

9.  Copy  of  indictment  under  60  Oeo,  3.  c.  4  may  be  compared  with  oriainal  record — not  to 

include  caption  (see  p.  28)  or  names  of  witnesses  on  the  back  of  the  bill  (see  p.  24) — 
such  names  not  given  by  the  Court  in  Ireland  without  special  reason  (see  p.  53). 

(a)  As  to  challenge  to  the  array  see  Reg,  v.  Hughes,  1   C.  &  K.  235;   Hayes  v.  Reg., 

2  Cox  C.C.  106  ;  Mitchel  v.  Reg.,  3  Cox  C.C.  1  ;  Reg,  v.  O'Brien,  Clonmel  Sp.  Com.  1849 ; 
O'Brien  v.  Reg,,  2  H.  L.  C.  469 ;   Reg,  v.  Burke,  10  Cox  C.C.  519 ;  and  Mulcahy  v.  Reg.,  L.  R. 

3  H.  L.  806. 

(6)  See  Reg,  v.  Blake,  6  Q.  B.  126. 

(c)  See  the  authorities  as  to  the  Attorney  Ceneral's  right  of  reply  collected  in  2  St.  Tr.  N.  S. 
1019.  At  a  meeting  of  the  Judges  in  December  1884 — Present  :  Lord  0)leridge,  L.C.J. ; 
Denman,  J. ;  Pollock,  B. }  Field,  J. ;  Huddleston,  B. ;  Manisty,  Lopes,  Stephen,  Mathew,  Cave, 
Day,  Smith,  and  Wills,  JJ. — ^Resolved  :  That  in  those  Oown  cases  in  which  the  Attorney 
or  Solicitor  General  is  personally  engaged,  a  reply,  where  no  witnesses  are  called  for  the  defence, 
is*  to  be  allowed  as  of  right  to  the  Counsel  for  the  Crown,  and  in  no  others. 

(d)  As  to  this  and  the  following  points,  see  now  C.  O.  R.  England,  1886,  and  Ireland,  1891. 
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10.  Order  continuing  TVial  at  Bar  m  vacatian.    See  p.  67,  788. 

11.  Record, — Continuances.    See  p.  791.    Entr^  of  partial  acquittal  unnecessary.    See  p.  795. 

12.  Swearing  grand  jury  witnesses  in  the  Court  of  Queen's  Bench,  Ireland.     See  pp.  48,  793. 
18.  No  power  to  allow  bail  in  error.{a)    See  p.  727. 

14.  Discussion  as  to  lag  peers  voting  on  judicial  questions.    See  p.  911. 

(a)  But  see  now  8  &  9  Vict.  c.  68.  and  16  and  17  Vict.  c.  32. 


In  the  month  of  October  1843,  warrants 
were  issued  against  Daniel  0*ConneU,  M.P., 
John  O'Connea,  M.P.,  Thornxu  Steele, 
Thomoi  Matthew  Ba/v,  Secretary  to  the  Re- 
peal ABSOciation,  Cha/rlea  Qawm  Bvffy,(d) 
of  the  '*  Nation/'  John  QroAf,  of  the 
"Freeman's  Journal,"  Bdcha/rd  Barrett,  of 
the  *•  Pilot,"  the  Rev.  Thomas  Ti&mey, 
and  the  Rev.  Peter  James  Tyrrell,  on  a 
charge  of  entering  into  a  seditious  con- 
spiracy for  the  purpose  of  effecting  the 
repeal  of  the  Act  of  Union(&).  The 
defendants  attended  before  Burton,  J., 
at  his  residence,  and  gave  bail  to  appear 
in  the  Queen's  Bench,  on  the  first  day  of 
the  ensuing  Michaelmas  term. 


Court  of   Queen's  Bench. 
Thursday,  November  2. 
Ghaeoi  to  the  Gband  Jubt. 
This  being  the  first  day  of  Michaelmas 
term,  the  following  grand  jury  were  sworn 
for  the  county  of  the  city  of  Dublin : — 
(Jeorge  Frederick  Brooke,  Foreman. 
Robert  Latouche,  Jun. 
Benjamin  Lee  Guinness. 
Philip  Doyne. 
Heniy  Roe. 

Sir  Beresford  MacMahon,  Bart. 
Sir  Robert  Harty,  Bart. 
Richard  Armitt. 

(a)  Indicted  and  twice  tried  for  treason  felony 
in  1848-9,  each  trial  ending  in  the  disagreement 
of  the  jory.  Having  emigrated  to  Australia, 
became  Prime  Minister  of  Victoria,  1871 ; 
knighted,  1878 ;  Speaker  of  Legislative  Assem- 
bly, 1877  ;  K.C.M.G.,  1878. 

(6)  See  debates  on  this  trial  in  both  Houses, 
Hansard,  vol.  72,  p.  683;  A  Review  of  the 
Principal  Facts  connected  with  the  Rise,  Pro- 
gress, Conclusion,  and  Character  of  the  recent 
State  Prosecutions  in  Ireland,  by  a  Barrister 
(David  L^y),  London,  1845;  A  Historical 
Sketch  of  the  Irish  State  Prosecutions,  by 
P.  M.  E.  Garltan;  Correspondence  of  Daniel 
0"Connell  the  Liberator,  Edited  by  W.  J.  Fitz- 
patrick,  F.S.A.,  1888;  Sir  Charlea  Gavan 
Dnfly's  "Young  Ireland";  Recollections  and 
Ezperienees  of  a  Parliamentary  Career,  by  John 
O'Connell,  M.P. 


Andrew  Vance. 

George  Pim. 

Francis  Augustus  Codd. 

Robert  William  Law. 

Patrick  WaldroD. 

Thomas  Hutton. 

Richard  O'Gorman. 

Simon  Foot. 

Henry  Courtney. 

John  Wisdom. 

Bartholomew  Moliere  Tabutean. 

Robert  Caldwell. 

William  Henry. 

William  Newcombe. 

William  Sherrard. 

Burton,  J.,  proceeded  to  charge  the 
grand  jury  as  follows : — 

Gentlemen,  1  have  now  to  tell  you  that, 
as  I  understand,  the  bill  likely  and  in- 
tended to  be  submitted  to  you  is  a  bill 
against  a  certain  number  of  persons 
specified  in  it,  charging  them  with  con- 
spiracy, the  sense  oi  wnich  is,  agreeing 
among  themselves  only,  or  together  with 
others,  and  concurring  with  each  other  in 
a  design  to  effect  certain  unlawful  pur- 
poses, or  at  least  to  effect  certain  purposes, 
whether  in  themselves  unlawful  or  not, 
by  unlawful  means.  Gentlemen,  I  believe 
I  may  state  that  the  great,  ostensible, 
and,  as  I  should  collect  from  the  state- 
ment in  the  informations  sworn  before 
me,  the  avowed  object  of  the  persons 
charged  by  the  bill  is  the  abolition  of  the 
Legislative  Union  between  Great  Britain 
and  Ireland,  as  at  present  subsisting. 
Gentlemen,  it  appears  to  me  to  be  right, 
with  reference  to  the  term  Legislative 
Union,  and  the  terms  by  which  I  have 
described  it  as  at  present  subsisting,  to 
advert  to  some  expressions  stated  in  some 
part  of  the  informations  on  which  the  in- 
dictment is  or  will  be  preferred,  and  which 
it  is  material  to  state.  It  appears  then, 
that  some  or  one  of  the  persons  charged 
have  or  has  asserted,  at  some  or  one  of  the 
public  meetings  referred  to  in  the  infor- 
mations, that  the  Le^slative  Union  is  ir 
itself  uidawful ;  that  it  is  absolutely  void : 
the  consequence  of  which  must  be,  that 
every  statute  made  since  the  Union,  and 
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purporting  to  bind  Ireland  will,  in  that 
instance,  be  void  and  have  no  legal  effect. 
Gentlemen,  whether  this  language  be  cor- 
rectly stated,  or  whether  any  language  to 
that  effect  was  actually  used,  or  if  used 
was  used  in  that  sense,  you  are  to  judge 
and  to  satisfy  yourselves,  by  the  examina- 
tion of  witnesses  on  oath ;  but  I  think  the 
statement  in  the  sworn  informations,  as  I 
have  collected  it,  authorises,  and  indeed, 
makes  it  incumbent  on  me  to  say,  in  this 
place,  that  such  a  proposition  has  no  legal 
foundation,  and  that  the  Legislative  Union 
is  not  only  practically  but  lawfully  in  force 
in  Ireland ;  and  that  you,  in  the  exercise 
of  your  judgment  on  this  indictment  which 
will  bo  prefeiTed  to  you,  are  bound  so  to 
consider  it. 

Gentlemen,  this  certainly  is  not  to  be 
supposed  to  amount  to  a  denial  of  the 
right  of  the  subjects  of  this  country,  or 
any  part  of  it,  at  any  time  to  contest  the 

Eolicy  or  expediency  of  continuing  this 
legislative  Union  in  its  present  state,  or 
of  seeking,  by  lawful  means,  an  alteration 
of  it ;  and  accordingly  the  charge  in  the 
indictment  applicable  to  this  question  is 
or  will  be  this,  or  to  this  effect — have  the 
persons  charged  unlawfully  and  seditiously 
conspired  to  excite  disaffection  and  dis- 
content among  the  Queen's  subjects,  and 
to  excite  them  to  hatred  and  contempt  of 
the  Government  and  Constitution  as  by 
law  established,  and  to  unlawful  opposi- 
tion and  resistance  thereto  P  and  in  your 
consideration  of  the  indictment  you  will 
direct  your  attention  to  this,  not  only 
with  reference  to  this  particular  count, 
but  also  as  it  may  throw  light  on  your 
examination  of  all  or  any  of  the  counts  in 
the  indictment. 

Gentlemen,  I  will  now  proceed  to  call 
your  attention  to  one  of  the  charges  in 
the  indictment,  which  appears  to  me  to  be 
of  paramount  importance ;  that  is,  the  one 
which  charges,  as  part  of  the  alleged  con- 
spiracy, the  inducing  and  procuring  large 
numbers  of  persons  to  meet  together  in 
order,  by  intimidation  and  the  demonstra- 
tion of  physical  force,  to  procure  changes 
to  be  made  in  the  constitution  of  the  realm 
as  by  law  established.  Gentlemen,  with 
respect  to  this  charge,  it  is  to  bo  observed, 
80  far  as  I  can  collect  from  the  informa- 
tion before  me,  that  the  intimidation 
spoken  of  does  not,  or  at  least  does  not 
necessarily,  impute  to  the  persons  calling 
together  these  multitades,  who  appear  to 
have  been  assembled  at  different  times, 
and  to  have  oocasionally  been  addressed, 
as  appears  by  the  informations,  by  the 
appellation  of  fighting  men,  it  does  not,  I 
mean  to  say,  express  any  design  or  inten- 
tion of  permitting  or  encouraging  any  in- 
iraction  of  the  poblic  peace  on  those  occa- 
sions.    On  the  contrary,  it  would  appear 


to  me  that  the  principal  object,  and  one 
earnestly  impressed  on  these  multitudes, 
was  a  strict  abstaining  from  any  attempt, 
at  that  time,  to  commit  any  breach  of  the 
peace.  The  charge,  as  I  understand  it,  is 
this,  namely,  an  intention  to  intimidate, 
by  the  demonstration  of  great  physical 
force,  all  persons  who  might  be  adverse 
to  an  alteration  in  the  constitution  and 
government  of  the  country,  and  also,  and 
especially,  to  affect,  or  endeavour  to  affect, 
the  proceedings  of  the  Legislature  on  the 
subject.  The  exhibition  of  immense  bodies 
of  men  being  persons  petitioning  for  a 
repeal  of  the  Union,  and  at  the  same  time 
asserting,  in  the  presence  of  these  assem- 
bled multitudes,  that  by  their  interven- 
tion it  might  and  should  take  place, 
seems  to  me  to  afford  ground  for  charging 
in  the  indictment  a  purpose  of  intimi- 
dating. Gentlemen,  whether  the  parties 
charged  really  had  that  purpose  or  inten- 
tion it  is  for  you  to  judge.  I  have  to 
tell  you  that  the  charge  is,  if  true,  a 
misdemeanor ;  and  further,  that  there  ap- 
pears evidence  of  the  truth  of  that  charge. 
Gentlemen  of  the  jury,  I  have  already 
intimated  to  you  that  the  evidence  in  sup- 
port of  this  cnarge  is  of  a  circumstantial 
or  inferential  character,  and  must,  there- 
fore, be  taken  into  consideration  in  con- 
nection with  the  other  charges  in  the  in- 
dictment which  may  be  found  to  have  a 
relation  to  it. 

Gentlemen,  I  here  allude  to  one  of  the 
charges  of  conspiring,  that  of  exciting 
discontent  and  disaffection  among  the 
Queen's  subjects,  and  endeavouring  to 
seduce  from  their  allegiance  divers  of 
the  Queen's  subjects,  and  among  others 
her  subjects  serving  in  the  army  and  navy. 
If  the  evidence  to  this  effect  appears  to 
you  to  have  any  weight,  it  not  only  tends 
to  establish  what  is  in  itself  at  least  a  high 
misdeameanor,  but  also  to  corroborate  the 
evidence  on  the  charges  which  I  have 
before  noticed,  and  therefore  in  both  these 
views  it  craves  your  serious  attention. 
Gentlemen,  the  principal  evidence  in  sup- 
port of  this  charge,  so  far,  at  least,  as  it 
has  fallen  under  my  observation,  is  to  be 
found  in  what  purports  to  be  a  letter  or 
letters  publishea  in  a  newspaper,  or  per- 
haps in  several  newspapers,  of  which  some 
or  one  of  the  parties  accused,  are  or  is  the 
editors  or  editor.  These  documents,  or 
whatever  documents  there  may  be  of  this 
description,  should  be  considered  by  you 
with  care,  with  a  view  first  to  elicit  the 
true  meaning  and  intention  of  the  com- 
position itself — for  it  may  well  be  sup- 
posed that  a  design  of  such  a  description 
would  be  conveyed  in  ambig^ooB  and  very 
careful  and  studied  language.  Secondly, 
you  will  have  to  consider  with  attention, 
the  fact  of  its  being  published  with  or 
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without  the  knowledge  of  the  parties 
charged,  and  whether  its  so  appearing  in 
pablic  was  or  was  not  in  accordance  with 
the  intention  of  the  parties  concerned,  or 
any  of  them. 

Gentlemen,  there  is  another  charge, 
which,  with  the  same  view — that  is,  its 
relation  to  the  charge  of  designed  intimi- 
dation by  the  demonstration  of  physical 
force— deserves,  as  it  appears  to  me,  yonr 
particular  attention.  That  is  the  charge 
of  soliciting  and  obtaining,  as  well  from 
different  parts  of  the  United  Kingdom  as 
from  foreign  countries,  large  sams  of 
money,  in  order  to  promote  and  effect  the 
objects  charged  by  the  indictment.  There 
is  certainly  evidence,  and  I  think  I  may 
venture  to  say  clear  evidence  of  the 
receipt  of  contributions  from  different 
parts  of  the  United  Elingdom,  and  also 
from  foreign  countries,  and  also  of  terms 
of  acknowledgment  of  such  receipt,  and 
of  encouraging,  if  not  directly  sohciting, 
the  continuance  of  them.  The  question 
upon  this  part  of  the  case  will,  1  appre- 
hend, be  whether  these  contributions 
were  received  for  the  purpose  charged  by 
the  indictment,  or  at  least  whether  they 
do  not  so  raise  this  question  or  presump 
tion  upon  such  evidence,  either  direct  or 
inferential,  as  to  make  out  a  case  requiring 
a  defence  ^om  the  parties  charged  in  the 
indictment.  Gentlemen,  this  will  be  a 
matter  for  your  consideration — I  feel, 
however,  that  I  may,  according  to  my 
view  of  the  subject,  add  this,  that  the 
offence,  as  it  appears  to  be  charged  (I 
allude  here  to  the  motive  and  purpose 
ascribed  to  the  collection  of  these  contri- 
butions) is  a  misdemeanor,  and  I  cannot 
but  feel  that  I  am  bound  to  say  that  in 
my  own  present  view  of  this  part  of  the 
case,  the  fact  itself  opens  consideration  of 
very  great  importance,  and  such  as  will, 
in  my  judgment,  on  the  admitted  or 
hitherto  unoontroverted  circumstances, 
disclose  a  ease  very  fit  for,  and  which 
possibly  could  only  be  satisfactorily  ad- 
judicated on,  by  a  trial  on  a  plea  of  not 
guilty  to  the  indictment. 

Gentlemen,  there  is  another  charge  of 
a  specific  offence  which  I  think  it  right  to 
call  to  your  notice.  I  allude  to  the  charge 
of  endeavouring  to  bring  into  contempt 
and  disrepute  the  legal  tribunals  of  the 
country  ;  to  diminish  the  confidence  of  the 
Queen  8  subjects  in  the  same,  and  to 
assume  and  usurp  the  prerogative  of  the 
Crown  in  the  establishment  of  Courts  for 
the  administration  of  the  law.  Upon  this, 
gentlemen,  I  will  onl^  say  that  the 
offence,  as  here  charged,  is  a  misdemeanor, 
and  that  there  is  evidence  partly,  but  not 
altogether,  of  an  inferential  character  in 
support  of  this  charge,  inasmuch  as  the 
evidesoe  in  some  particulars  goes  to  the 


actual  appointment  of  persons  to  fill  the 
office  of  administering  justice  in  public 
courts  designed  for  that  purpose,  and 
accompanied  by  declarations,  if  the  evi- 
dence be  true,  that  the  judges  should  for 
the  future  be  appointed  by  the  people. 
Gentlemen,  such  a  measure,  I  mean  the 
appointment  of  public  arbitrators  to  de- 
cide upon  matters  in  litigation  and  dispute 
between  the  Queen's  subjects,  if  it  should 
be  considered  beneficial  to  the  public, 
ought  properly  to  have  been  effected  by 
an  Act  of  Parliament — so  that  this  measure 
may  seem  to  have  been  adopted  in  this 
narticular  case,  on  the  assumption  that  the 
t^arliament  of  the  United  Kingdom  is  not 
a  lawful  Parliament,  and  therefore,  that 
the  Queen's  subjects  in  Ireland  are  jus- 
tified in  acting  in  opposition  to,  or  in  con- 
tempt of  its  authority.  The  fact  of  such 
an  assumption  is,  however,  in  this  par- 
ticular wholly  inferential ;  and  it  is,  there- 
fore, for  you  to  determine.  I  cannot,  how- 
ever, but  observe,  that  in  cases  of  such  a 
description,  in  which  tUe  character  of  the 
act  or  acts  on  which  the  indictment  is 
grounded  depends  on  the  question  of  a 
supposed  guittnr  design,  and  consequently, 
an  inference  of  law  applicable  to  an  hypo- 
thetical case,  it  must  oe  a  matter  of  much 
difficulty  for  a  Grand  Jury,  in  the  exercise 
of  their  fanctions,  to  come  to  a  determina- 
tion upon  it ;  and  therefore,  if  the  facts 
upon  which  the  offence  is  charged,  and 
upon  which  the  inference  is  to  be  deduced, 
be  clearly  proved,  it  mav  be  the  better 
course  to  find  the  bill,  leaving  the  evi- 
dence and  the  legal  consequence  of  it  to 
be  determined  at  the  trial,  on  an  issue 
joined  on  the  plea  of  not  guilty. 

Gentlemen,  I  hop)e  I  have  so  far  made 
nnrself  intelligible  to  you,  as  to  the  course 
of'^your  duty,  and  as  to  the  consequences 
of  the  exercise  of  that  duty.  If  in  the 
exercise  of  that  vou  find  the  bill  a  true 
bill,  you  will  send  the  case  to  be  tried  by 
a  jury  empanelled  between  the  Crown 
and  the  subject.  [The  learned  judge  al- 
luded to  the  fact  that  a  prosecution  for  per- 
jury was  pending  against  one  of  the  wit- 
nesses from  whom  the  informations  were 
taken,  and  said  it  would  be  for  the  grand 
^ury  to  cross-examine  the  witness,  and 
judge  how  far  his  credit  was  affected  by 
the  charges  against  him. (a)] 


(a)  One  of  the  witnesses,  Frederick  Bond 
i  Hughes,  havinff  stated  erroneoosly  in  his  infor- 
mation that  me  defendant  Barrett  bad  been 
I  present  at  two  meetings  on  October  8,  Barrett 
I  and  others  swore  informations  against  him  for 
peijnry,  which  the  magistrates  refused  to  re- 
'  ceive.    On  November  6,  Macdonogh  moved  in 
I  the  Conrt  of  Queen's  Bench  for  a  mandamus  to 
;  the  ma^strates  dirpctinjif  them  to  tske  the  in- 
formations.   The  Attorney  Gen<)ral,  in  opposing 
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G^ntlemeu,  the  case,  at  least  so  far  as 
it  is  in  mj  power  to  bring  it  under  your 
consideration  with  a  view  to  the  efTectoal 
discharge  of  yonr  dnty,  is  now  substan- 
tially before  you,  and  so  far  as  the  infor- 
mations sworn  before  me  go.    It  is  right 
to  obserye,  that  upon  notification  to  the 
parties  charged  by  the  intended  prosecu* 
tion,   they  immediately  and  voluntarily, 
and  very  creditably  to  themselves,  entered 
into  recognizances  to  appear  and  abide 
the  prosecution.    You  will  now  proceed 
to  the  examination  of  the  evidence,  and 
you  will  allow  me  very  respectfully  to 
request  you  to  bring  to  it  minds  free  n*om 
preoccupation,  prejudice,  or  prepossession, 
so  far  as  concerns  the  alleged  guilt  of  the 
parties  brought  before  you.    The  subject 
you  have  to  consider  is  veiy  important. 
That  is  indeed  a  very  feeble  epithet  to 
apply  to  it.    From  the  motives  tnat  have 
led  to  the  movement,  from  the  means  used 
in  conducting  it,   and  from  its  possible 
results,  it  is,  in  my  judgment,  of  a  most 
awful  nature.    But  that  does  not  authorise 
us  to  consider  the  question  otherwise  than 
as  leading  to  a  strictly  impartial  judgment 
upon  its  legal  character.      You  will  re- 
member what  I  have  all  along  intimated 
to  you,  that  to  this  moment  the  parties 
are  not,  legally  speaking,  accused  of  any 
offence.     You  are  to  judge,  not  whether 
they  are  guilty,  but  whether  they  shall  be 
accused ;  that  is,  whether  they  shall  be 
called  upon  to  admit  or  confess  or  disclaim 
the  imputation  ;  and  upon  their  disclaimer, 
that  is,  on  their  plea  of  not  guilty,  they 
will  have  to  meet  the  legal  accusation  by 
evidence,  either  denying  the  charge  or  ex- 
plaining it  away.     Upon  these  topics  the 
jury  will  have  to  decide.     G-entlemen,  I 
am  aware  that  I  have  made  but  an  im- 
perfect statement  to  you.    I  have  only  to 
add,  that  if  any  other  (question  should 
arise,  or  any  furUier  exposition  of  the  law 
should  become  necessary  on  this  indict- 
ment, the  Court  will  be  ready  to  afford  ycu 
every  assistance  in  itspower. 

Attorney  General :  The  indictment  which 
your  Lordship  has  adverted  to  is  ready  to 
be  laid  before  the  grand  jury,  and  will  be 
sent  up  to  them  at  half -past  10  to-morrow.  I 
HcUcheU :  The  parties,  who  are  bound  ' 
by  their  recognizances  to  attend,  are 
present,  in  case  any  order  should  be  made 
by  the  Court. 


the  motioii,  declared  that  if  the  bill  then  before 
the  grand  jury  were  foQud,  he  would  undertake 
to  eKtablish  as  wicked  and  fool  a  conspiracy  as 
ever  disgraced  an  empire.  The  Court  refused  | 
the  mandamus,  but  gave  leave  for  bills  of  in- 
dictment to  be  sent  before  the  grand  jury,  after 
the  indictment  for  conspiracy  bad  been  dis- 
posed of. 


Attorney  General:  They  are  bound  to 
attend  not  only  to-day,  but  from  day  to 
day,  until  called  on. 

Counsel  for  the  Crown : 
The  Attorney  General  (the  Bight  Hon 
Thomas  Berry  Ousack  8fnith)(a) ;  the  Soli- 
citor General  (Bichard  Wilson  Greene)(b) 
Richard  Benson  Warren,  Second  Serjeant 
George  Bennett^  Q.C. ;  Abraham  Brewster 
Q.C.(c) ;    William  Deane  Freeman,  Q.C. 
Henry  Hartley,  Q.C. ;  George  Tomb,  Q.C. 
Robert  HoUnes;  John  George  Smyly;  Mat- 
thew Baker;  Joseph  Napier  {d). 

Counsel  for  the  Traversers : 
Richard  Moore,  Q.C.(e) ;  the  Eight  Hon. 
jB.  Lalor  8heU,  Q.C. ;  John  Hatchell, 
Q.C.  (/);  Jonathan  Eenn,  Q.C;  Right 
Hon.  David  R,  Bigot,  Q.C.(flr) ;  James  Henry 
Monahan,  Q.C.(^) ;  Gerald  FUzgibbon,  Q.C; 
James  Whiteside,  Q.C.(t) ;  Francis  Mac- 
donoah,  Q.C;  Alexander  McCarthy;  Ed- 
wa/rd  Clements-,  James  Stratheme  Close; 
Thomas  O'Hagan  (j) ;  James  O'Hea ;  John 
Perrin;  Sir  Coleman  M.  0*Loghlen,  Bart. 

Saturday,  November  4. 

In  the  Coukt  op  Queen's  Bench 

Present :  Pennefather,  L  C.  J. ;  Bubton, 
Ceampton,  and  Peebin,  JJ. 

The  foreman  of  the  grand  jury  stated 
to  the  Court,  that  a  clerical  error  had  been 
made  in  the  fourth  count  of  the  indict- 
ment, the  name  of  the  Rev.  Peter  James 
Tyrrell  having  been  substituted  throughout 
that  count  for  that  of  the  Rev.  Thomas 
Tiemey, 

Pennefathee,  L.CJ.,  inquired  whether 
any  of  the  Counsel  for  the  traversers  were 
present. 

Macdonogh,  on  behalf  of  the  traversers, 
objected  to  the  bill  being  amended. 

Attorney  General:  The  Counsel  for  a 
party  has  no  right  to  address  the  Court 
before  the  indictment  is  found.  Until 
then,  all  the  proceedings  are  ex  parte.  I 
therefore  object  to  Counsel  addressing  the 
Court  at  the  present  stage  of  the  pro- 
ceedings. With  respect  to  the  amend- 
ment, the  error  is  merely  a  clerical  one  ; 
the  substitution  of  one  name  for  the  other ; 
and  I  apprehend  the  Court  has  power  to 
have  the  bill  amended.    This  is  not  an 


(a)  Afterwards  Master  of  the  Bolls. 
(6)  Afterwards  Baron  of  the  Exchequer, 
(c)  Afterwards  Lord  Chancellor  of  Ireland, 
(rf)  Afterwards  Lord  Chancellor  of  Ireland. 
(«)  Afterwards  Justice  of  the  Queen's  Bench. 
(J)  Afterwards  Attorney-General. 
(17)  Afterwards  Lord  Chief  Baron. 
(A)  Afterwards  Chief  Justice  of  the  Common 
Pleas. 

(t)  Afterwards  Lord  Chief  Justice  of  Ireland. 
(j)  Afterwards  Lord  Chancellor  of  Ireland. 
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Application  to  ftmend  the  indictment  after 
it  has  been  fonnd. 

Macdonogh:  The  Attorney  General  will 
remember  that  I  did  not  address  the  Court 
ontil  I  was  called  on  to  do  so. 

Pennefathbb,  L.O.J. :  The  irregularity 
is  attributable  to  me  in  calling  on  Mr. 
Macdonogh,  The  Court  is  of  opmion  that 
this  is  not  to  be  considered  as  an  indict- 
ment— it  ia  merely  a  bill  sent  up  to  the 
grand  jury  on  the  part  of  the  Crown,  by 
the  Jttorney  General^  through  the  hands 
of  the  Clerk  of  the  Crown,  and  therefore 
that  no  person  ought  at  present  to  be 
heard.  If  the  Attorney  General  is  desirous 
of  having  a  clerical  mistake  amended,  the 
Court  will  permit  him  to  do  so.  Indeed,  I 
say  he  may  do  so  without  applying  to  the 
Court  at  all.  For  the  present,  the  bill  is 
to  be  handed  back  to  the  grand  jury. 

The  clerk  of  the  Crown  then  substituted 
•'  Tiemey  "  for  TyrreU  in  the  fourth  count. 

Attorney  General :  Since  the  grand  jury 
were  sworn,  I  find  thaD  one  of  them  is  a 
Quaker,  and  has  accordingly  made  an 
affirmation.  The  indictment,  therefore, 
in  pursuance  to  a  recent  case  in  England  (a) 
should  commence  thus : — **  The  jurors  for 
our  lady  the  Queen,  upon  their  oaths  and 
affirmation,  do  present,  Ac.,**  instead  of 
the  usual  form,  ** on  their  oaths  do  present." 

Perrin,  J.,  referred  to  the  statute  of 
t>  &  7  Vict,  o.  85,  s.  2.,  which  provides 
that  in  legal  proceedings  it  should  not  be 
necessary  to  state  that  jurors  made  affir- 
mation. 

The  Attorney  General  nnd  Brewster 
stated  that  having  looked  into  the  Act, 
they  thought  that  doubts  might  arise, 
whether  it  applied  to  grand  jurors,  or 
whether  is  was  merely  enacted  to  prevent 
variances  in  the  setting  out  of  legal  pro- 
ceedings, in  other  legal  proceedings. 

PsNirETATHXB,  L.C.J. :  I  object  to  the 
Court  being  called  upon  to  make  nny  order 
on  the  subject.  Let  the  Crown  take  any 
course  they  think  right. 

The  bill  of  indictment  was  again  handed 
down  and  the  required  alteration  made. 

Wednesday,  November  8. 

At  three  o'clock  on  this  day  the  Grand 
Jury  returned  a  true  bill. 

Richard  0*  Gorman  (one  of  the  grand 
jurors) :  I  beg  to  express  my  dissent  from 
that  bilL 

The  Indictment. 
County  of  the  city  of  \  First  count,^The  ^arom 
Dublin,  to  wit.  J  for  our  lady  tbw  Queen , 
upon  their  oath  and  affirmation,  present,  and 
say,  that  Daniel  O'Connell,  late  of  Merrion 
Square,  in  the  county  of  the  oitf  of  Dublin, 
esquire  {  John  O'Connell,  late  of  Derrynane 
Cottage,  Blackrock,  in  the  county  of  Dublin, 


(a)  Anon.  9  C.  ft  P.  78. 


esquire ;  Thomas  Steele,  late  of  LoughO*Connell, 
in  the  county  of  Clare,  esquire  \  Thomas  Mat- 
thew Bay,  late  of  the  Com  Exchange  Booms, 
Burgh  Quay,  in  the  city  of  Dublin,  esquire ; 
Charles  Gavan  Duffy,  late  of  Bathmines,  in  the 
county  of  Dublin,  esquire ;  the  Beverend  Thomas 
Tiemey,  late  of  Clontibret,  in  the  county  of 
Monaghan,  clerk;  the  Beverend  Peter  Jamee 
Tyrrell,  late  of  Lusk,  in  the  county  of  Dublin, 
clerk  ;  John  Gray,  late  of  Sion  Lodge,  in  the 
county  of  Dublin,  esquire ;  and  Bichard  Barrett, 
late  of  Drimna  Lodge,  in  the  county  of  Dublin, 
esquire,  unlawfully,  maliciously,  and  seditiously  ^ 
contriving,  intending,  and  devising  to  raise  and 
create  discontent  and  disaffection  amongst  the 
liege  subjects  of  our  said  lady  the  Queen,  and 
to  excite  the  said  liege  subjects  to  hatred  and 
contempt  of  the  Government  and  Constitution 
of  this  realm,  as  by  law  established ;  and  to 
excite  hatred,  jealousies,  and  ill-will  amongst 
different  classes  of  the  said  subjects,  and  to 
create  discontent  and  disaffection  amongst  divers 
of  the  said  subjects,  and  amongst  others  Her 
Majesty's  subjects  serving  in  Her  Majesty's 
army;  and  further  contriving,  intending,  and 
devising  to  bring  into  disrepute  and  to  diminish 
the  coi^denoe  of  Her  Majesty's  subjects  in  the 
tribunals  duly  and  lawfully  constituted  for  the 
administration  of  justice ;  and  further  unlaw- 
fully, maliciously,  and  seditiously  contriving, 
intending,  and  devising  by  means  of  intimida- 
tion, and  the  demonstration  of  great  physical 
force,  to  procure  and  effect  changes  to  be  made 
in  the  Government,  laws,  and  Constitution  of 
this  realm,  as  by  law  established,  heretofore,  to 
wit,  on  the  thirteenth  day  of  February,  in  the 
year  of  our  Lord  one  thousand  eight  hundred 
and  forty -three,  with  force  and  arms,  to  wit,  at 
the  parish  of  Saint  Mark,  in  the  county  of  the 
city  of  Dublin,  unlawfully,  maliciously,  and  , 
seditiously  did  combine,  conspire,  confederate, 
and  agree  with  each  other,  and  with  divers  other 
persons  whose  names  are  to  the  jurors  aforesaid 
unknown,  to  raise  and  create  discontent  and 
disaffection  amongst  the  liege  subjects  of  our 
said  lady  the  Queen,  and  to  excite  such  subjects 
to  hatred  and  contempt  of  the  Government  and 
Constitution  of  this  realm  as  by  law  established, 
and  to  unlawful  and  seditious  opposition  to  the 
said  Government  and  Constitution,  and  also  to 
stir  up  jealousies,  hatred,  and  ill-will  between 
different  classes  of  Her  Majesty's  subjects,  and 
especially  to  promote  amongst  Her  Majesty's 
subjects  in  Ireland  feelini^  of  ill-i\ill  and  hos- 
tility towards  and  against  Her  Majesty's  subjects 
in  the  other  parts  of  the  United  Kingdom  of  . 
Great  Britain  and  Ireland,  and  especially  in 
that  part  of  the  said  United  Kingdom  called 
England  $  and  further  to  excite  discontent  and 
disaffection  amongst  divers  of  Her  Majesty's 
subjects  serving  in  her  said  Majesty's  army; 
and  further  to  cause  and  procure,  and  aid  and 
assist  in  causing  and  procuring  divers  subjects 
of  our  said  lady  the  Queen,  unlawfully,  mali- 
ciously, and  seditiously  to  meet  and  assemble 
together  in  large  numbers,  at  various  times  and 
at  differoit  places  within  Ireland,  for  the  unlaw- 
ful and  seditious  purpose  of  obtaining  by  means 
of  the  intimidation  to  be  thereby  caused,  and  by  . 
means  of  the  exhibition  and  demonstration  of 
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great  physical  force,  at  such  assemblies  and 
meetings,  changes  and  alterations  in  the  Govern- 
ment, laws,  and  Constitution  of  this  realm  as  by 
law  established  ;  and  further  to  bring  into 
hatred  and  disrepute  the  courts  by  law  established 
in  Ireland,  for  the  administration  of  justice,  and 
to  diminish  the  confidence  of  her  said  Majesty's 
liege  subjects  in  Ireland  in  the  administration  of 
the  law  therein,  with  the  intent  to  induce  her 
Majesty's  subjects  to  withdraw  the  adjudication 
of  their  differences  with,  and  claims  upon  each 
other,  from  the  cognizance  of  the  said  courts 
by  law  established,  and  to  submit  the  same  to 
the  judgment  and  determination  of  t)ther  tri- 
bunals to  be  constituted  and  contrived  for  that 
purpose. 

First  Overt  Act. — And  that  the  said  Daniel 
O'Connell,  Thomas  Steele,  and  Richard  Barrett 
respectively,  in  pursuance  of  the  said  unlawful 
conspiracy,  combination,  and  confederacy  here- 
tofore, to  wit,  on  the  19th  day  of  March  .  .  . 
at  Trim,  to  wit,  at  the  parish  of  St  Mark,  in  the 
county  of  the  city  of  Dublin  aforesaid,  did  meet 
and  assemble  themselves  with  divers  others  of 
the  said  conspirators  unknown,  and  did  then 
and  there  cause,  and  procure,  and  aid,  and  assist 
in  causing  and  procuring,  divers  subjects  of  our 
said  Lady  the  Queen  to  a  large  number,  to  wit, 
to  the  number  of  thirty  thousand,  then  and  there 
to  meet  and  assemble  themselves  together  at 
Trim  aforesaid,  to  wit,  at  the  parish  aforesaid 
in  the  county  of  the  city  of  Dublin  aforesaid. 

The  indictment  proceeded  to  charge 
further  overt  actn  to  the  number  of  fiftr- 
8evcn,(tt)  beginning  with  a  speech  deli- 
vered by  O'Connell  at  a  dinner  at  Trim  on 
the  day  of  the  meeting,  and  the  reportB  of 
such  speech  published  l)y  Gray  and  Duffy 
in  the  Fve&nunVs  Jownml  and  the  Nation 
respectively.  The  meetings  set  out  in 
the  table  below,  the  dinners  following 
such  meetings,  the  speeches  delivered  by 
the  defendants  at  such  meetings  and  din- 
ners, and  the  reports  of  such  speeches 
published  by  Gray^  Duffy,  and  Barrett  in 
their  respective  newspapers,  the  Freeman's 
Journal,  the  Nation,  and  the  Pilot,  were 
charged  as  overt  acts  of  the  conspiracy. 


Dates. 


Dates. 


Places. 


14  May  - 
21  May  - 

28  May  - 
5  June  - 
8  June  - 

11  June- 

29  June  - 


MuUingar 

Cork     - 

Longford 

Drogheda 

Kilkenny 

Mallow 

Dundalk 


Numbers 
attending. 


100,000 
500,000 
200,000 
200,000 

;30o,ooo 

400,000 
300,000 


Numbers 

Places. 

attending. 

Donnybrook- 

200,000 

Baltinglass  - 

300,000 

Clontibret    - 

30,000 

Tara     - 

800,000 

Loughrea     - 

100,000 

Clifden 

.50,000 

Lismore 

100,000 

Mullaghmast 

100,000 

(a)  The  indictment,  which  is  preserved  in  the 
Dublin  Record  Office,  is  printed  on  parchment 
and  measures  more  than  eighty  feet  in  length. 
See  Lord  Denman's  criticism  below,  p.  642. 


3  Jnly  - 

6  August 
15  August 
15  August 
10  September 
17  September 
24  September 

1  October     - 


A    proposed   meeting   at    Clontarf    on 
October  9,  and  an  advertisement  headed 
"  Repeal     Cavalry,"    published     by     the 
defendant  Duffy  in  the  Nation  of  Septem- 
ber 30,  were  also  charged  ;  also  meetings 
of  three  hundred  on  February  13,   1843, 
of  five  hundred  on  March   6,  and  of  five 
hundred    on     May    30,    and    O'ConnelVs 
Kpeechcs  thereat;  a  meeting  of  the  Losal 
National  Repeal  Association  on  July  25, 
a    letter    read    and     O'ConnelVs    speech 
thereat ;    a  meeting  of  three  hundred  on 
August  22,  and  O'OonnelVs  speech  thereat, 
and  the  **  Plan  for  the  Renewed  Action  of 
the  Irish  Parliament "  ;  a  meeting  of  three 
hundred  on  August  23,  the  speech  of  the 
defendant  Gray  thereat,  and  the  Report  of 
the  Arbitration  Committee  ;  a  meetiui?  of 
two  hundred  on  Septeml)er  4,  and  O^Con- 
7ielV8  speeches  thereat ;  a  meeting  of  four 
hundred  on  September  12.  and  O'GonnelVe 
speech  thereat,  and  the  publication  of  an 
Address  to  the  inhabitants  of  the  countries 
subject  to  the  British  Crown  ;  meetings  on 
September  26  and  27  and  October  4,  aiid 
0  ConnelVs  speeches  thereat  (not  set  forth) ; 
a  meeting  on  October  3,  and  speech  of  the 
■  defendants  iSfeeZe,  ^rr^y,  and  Ticrneyt  here - 
I  at ;  a  meeting  of  one  thousand  at  Abbey 
;  Street,    Dublin,  on   October  9,   and    the 
,  speech  of  the  defendant  Tijrrell  thereat. 
I  Further  overt  acts  charged  were  the  publi- 
j  cation  by  the  defendant  Barrett  of  seditious 
matter  in  the  Pilot  of  March  10,   1843, 
'  under  the  title  of  **  Repeal  America,"  and 
I  an  alleged  speech  of  one  Robert  Tylei\  son 
1  of  the  President  of  the  United  States ;  also, 
\  publications  by  the  defendant  Duffy  in  the 
Nation,  under  the  title  of  **  The  Memory 
,  of  the  Dead,"  on  April  1 ;  of  *  *  Our  Nation- 
lality"    and    '*  Something    is    Coming," 
'  April  29;  and  the   **  Morality  of  War," 
I  June  10;  by  Banrfitt  in  the  Pilots  "The 
Duty  of   a    Soldier,"    August   28;    and 
**  The    Irish    in    the    English    Army — 
I  Mr.     0*Callaghan*8     Letters,"    Septem- 
ber 6  ;    "  The    Army,   the   People,   and 
I  the  Grovernment,"  **  Rumoured  Death  of 
,  General  Jackaon,"  "  The  Battle  of  New 
J  Orleans,"  September  25;    "The    Battle 
lof  Clontarf— This  is  the  Repeal  year," 
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"  Thus  terminated  the  Battle  of  Glon- 
tarf,"  October  6;  and  by  the  defendant 
Duffy  in  the  NoHon,  **  The  Crisis  is  npon 
ns,  *  August  26,  and  on  October  7  a  letter, 
signed  "A  Daloassian,"  saggestingthat.as  \ 
a  means  of  effacing  the  very  footsteps  of  the  , 
foreign  spoliator  Trom  the  soil,  the  modem  ( 
Saxon  designations  of  places  in  Ireland  ^ 
should  be  discarded  in  foyour  of  the  old 
Irish  names. 

The  speeches,  articles,  &c.  aboye  re« 
f  erred  to  were  in  each  case  set  out.  The 
last  oyert  act  charged  was  as  follows : — 

And  that  the  said  Daniel  0*000061],  John 
0*0000611,  Thomas  Steele,  Thomas  Matthew 
Itay,  Charles  Gavan  Duify,  Thomas  Tierney, 
Peter  James  Tyrrell,  John  Gray,  and  Richard 
Barrett,  respectively,  and  the  said  other  con- 
spirators, in  farther  pursuance  of,  &c.,  hereto- 
fore, to  wit  on  the  1st  of  March,  in  the  year 
aforesaid,  to  wit  at  the  parish  of,  &c.,  and  on 
divers  other  days  and  times  before  and  after 
that  day,  and  at  divers  places  in  divers  parts  of 
Ireland,  unlawfully,  maliciously,  and  seditiously 
did  meet  and  assemble  themselves,  with  divers 
other  persons,. to  the  jurors  aforesaid  unknown, 
and  on  said  several  days  and  times,  and  at  said 
several  places,  in  farther  pursuance  of,  &c.,  did 
respectively  receive,  obtain,  and  collect  divers 
large  sums  of  mone^,  as  well  from  divers  of  the 
subjects  of  our  said  lady  the  Queen,  as  from 
others  the  inhabitants  of  foreign  countries,  and 
the  subjects  of  foreign  States ;  and  did  also,  at 
said  several  times  and  places,  in  further  pur- 
suance of,  &c.,  respectively  address  and  speak 
to,  and  in  the  hearing  of  divers  of  the  subjects, 
ftc,  at  the  several  times  and  places  in  maimer 
aforesaid,  assembled  and  met  together,  divers 
malicious,  seditious,  and  inflammatory  speeches, 
discourses,  and  harangues ;  and  did  also  respec- 
tively propose  and  submit  to  said  persons  so 
assembled,  at  said  several  times  and  places  re- 
spectively, divers  motions  and  resolutions,  with 
the  intent  thereby,  at  said  respective  times  and 
places,  to  excite  and  persuade,  and  endeavour 
to  excite  and  persuade,  each  other,  and  the  said 
persons,  whose  names  are  to  the  jurors  aforesaid 
unknown,  and  also  the  liege  subjects  of,  &c.,  at 
said  times  and  places  respectively  present  and 
being,  as  aforesaid,  to  discontent  with,  and  hatred 
of,  and  disaffection  to  the  Government,  laws, 
and  Constitution  of  this  realm,  as  by  law  esta- 
blished, in  contempt  of  our  said  lady  the  Queen, 
and  the  laws  of  this  realm,  to  the  evil  example 
of  all  others  in  the  like  case  offending,  and 
against  the  peace  of  our  said  lady  the  Queen, 
her  Crown  and  dignity. 

The  second  count  was  the  same  as  the 
first,  omitting  the  oyert  acts. 

The  third  count  was  the  same  as  the 
second,  except  that  it  charged  the  defen- 
dants with  procuring,  Ac,  divers  subjects 
'*  to  meet  and  assemble  together  in  large 
numbers,"  dkc,  instead  of  (as  in  former 
counts)  "unlawfully,  maliciously,  and 
seditiously  to  meet  and  assemble  together 
in  large  numbers,"  Ac. 

The  fourth  count  was  the  same  as  the 


third,  omitting  the  charges  as  to  creating 
discontent  and  disaffection  among  the 
subjects  serving  in  the  army,  and  as  to 
diminishing  the  confidence  of  the  people 
in  the  tribunals  establidhed  by  law,  and 
procuring  them  to  withdraw  the  cogni- 
sance of  their  differences  from  such 
tribunals. 

The  fifth  count  charged  that  the  defen- 
dants— 

unlawfully,  maliciously,  and  seditiously  contriv- 
ing and  intending  to  cause  and  create  discontent 
and  disafFection  amongst  the  liege  subjects  of 
our  said  Lady  the  Qoeen,  and  to  excite  the  said 
subjects  to  hatred  and  contempt  of  the  Govern- 
ment and  Constitution  of  this  reahn  as  by  law 
established,  did  unlawfully,  &o.,  conspire,  &c., 
to  raise  and  create  discontent  and  disaffection 
amongst  the  liege  subjects  of  our  said  Lady  the 
Queen,  and  to  excite  the  said  subjects  to  hatred 
and  contempt  of  the  Government  and  the  Con- 
stitution of  this  realm  as  by  law  established,  and 
to  unlawful  and  seditious  opposition  to  the  said 
Government  and  Constitution ;  and  also  to  stir 
up  jealousies,  hatred,  and  ill-will  between  dif- 
ferent classes  of  Her  Majesty's  subjects,  and 
especially  to  promote  amongst  Her  Majesty's 
subjects  In  Ireland,  filings  of  ill-will  and 
hostility  towards  and  against  Her  Mi^esty's 
subjects  in  the  other  parts  of  the  said  United 
Kingdom,  and  especially  in  that  part  of  the  said 
United  Kingdom  called  England,  in  contempt, 
&c. 

The  sixth  count,  that  the  defendants — 

unlawfully,  maliciously,  and  seditiously  con- 
triving, intending,  and  devising,  by  means  of 
intimidation,  and  the  demonstration  of  great 
physical  force,  to  procure  and  effect  changes  to  be 
made  in  the  Government,  laws,  and  Constitution 
of  this  realm,  as  by  law  established,  did  conspire, 
&c.,  to  cause  and  procure,  and  aid  and  assist  in 
causing  and  proem  ing,  divers  subjects  of  our 
said  Lady  the  Queen,  to  meet  and  assemble 
together  in  large  numbers  at  various  times  and 
at  different  places  within  Ireland,  for  the  un- 
lawful and  seditious  purpose  of  obtaining,  by 
means  of  the  intimidation  to  be  thereby  caused, 
and  by  means  of  the  exhibition  and  demonstra- 
tion of  great  physical  force  at  such  assemblies 
and  meetings,  change<i,  and  alterations  in  the 
Government,  laws,  and  Constitution  of  this 
realm  as  by  law  established,  in  contempt,  ftc. 

The  seventh  count  was  the  same  as  the 
sixth,  with  the  addition  at  the  end  after 
the  word  *'  established"  of  the  following : — 

and  especially,  by  the  means  aforesaid,  to 
brinff  about  and  accomplish  a  dissolution  of  the 
Legislative  Union  now  sabfisting  between  Great 
Bntain  and  Ireland,  in  contempt  of,  &c. 

The  eighth  count,  that  the  defendants — 

unlawfully,  maliciously,  and  seditiously  con- 
triving, intending,  and  devising  to  bring  into 
disrepute,  and  U>  diminish  the  confidence  of  Her 
Majesty's  subjects  in  the  tribunals  duly  and 
lawfully  constituted  in  Ireland  for  the  adminis- 
tration of  justice    ...    did  unlawfully,  &c.^ 
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conspire  to  bring  into  hatred  and  disre- 
pute the  tribunals  by  law  established  in  Ire- 
land for  the  administration  of  justice,  and  to 
diminish  the  confidence  of  Her  said  Majesty's 
liege  subjects  in  Ireland,  in  the  administration 
of  the  law  therein,  with  the  intent  to  induce 
Her  Majesty's  subjects  to  withdraw  the  abjudi- 
cation of  their  di^n^nces  with  and  claims 
upon  each  other,  from  the  cognisance  of  the 
said  tribunals  by  law  establish^  and  to  rab- 
mit  the  same  to  the  judgment  and  determina- 
tion of  other  tribunals,  to  be  constituted  and 
contrived  for  that  purpose,  in  contempt,  &c. 

The  ninth  count,  that  the  defendants — 
unlawfully,  maliciously,  and  seditiously  con- 
triving,  intendiiig,  and  devising  to  bring  into 
disrepute  and  diminish  the  con^dence  of  Her 
Majesty's  subjects  in  the  tribunals  dul^  and 
lawftilly  constituted  for  the  administration  of 
justice,  did  conspire,  &c.,  to  bring  into  hatred 
and  disrepute  the  tribunals  by  law  established 
in  Ireland,  for  the  administration  of  justice,  and 
to  diminish  the  confidence  of  Her  Majesty's 
liege  subjects  in  Ireland  in  the  administration  of 
the  laws  therein,  and  to  assume  and  usurp  the 
prerogative  of  the  Crown,  in  the  establishment 
of  Courts  for  the  administration  of  law,  in  con- 
tempt, &c. 

The  tenth  connt,  that  the  defendants — 

unlawfully,  maliciously,  and  seditiously  con- 
triving, intending,  and  devising  to  bring  into 
disrepute,  and  diminish  the  confidence  of  Her 
Majesty's  subjects  in  the  tribunals  duly  and  law- 
fully constituted  for  the  administration  of  justice 
did  conspire,  &c.,  to  bring  into  hatred  and 
disrepute  the  tribunals  by  law  edtablished  in 
Ireland  for  the  administration  of  justice,  and  to 
diminish  the  confidence  of  Her  Maje8t3r'8  liege 
subjects  in  Ireland  in  the  administration  of  the 
laws  therein,  in  contempt,  &o. 

The  eleventh    count,   that    the  defen- 
dants— 

unlawfully,  maliciously,  and  seditiously  con- 
triving, intending  and  devising,  by  means  of 
intimidation  and  the  demonstration  of  physical 
force,  and  by  causing  and  procuring  large  num- 
bers of  persons  to  meet  and  assemble  together, 
in  divers  places  and  at  divers  times  within 
Ireland,  and  by  means  of  seditious  and  infiam- 
matory  speeches  and  addresses  to  be  made  ana 
delivered  to  the  said  persons  so  to  be  assembled 
as  last  aforesaid,  and  also  by  means  of  the  pub* 
lishing  and  causing  and  procuring  to  be  pub- 
lished to  and  amongst  the  subjects  of  Her  said 
Migesty,  divers  unlawM,  malicious,  and  seditious 
writings  and  compositions,  and  iurther  contriv- 
ing and  intending  by  the  several  means  afore- 
said to  intimidate  the  Lords  Spiritual  and  Tem- 
poral, and  the  Commona  of  the  Parliament  of 
the  United  Kingdom  of  Qreat  Britain  and 
Ireland,  and  thereby  to  effect  and  bring  about 
changes  in  the  laws  and  constitution  of  this 
realm  as  by  law  established,  did  conspire,  &c., 
to  cause  and  procure  large  numbers  of  persons 
to  meet  and  assemble  together  in  divers  places 
and  at  divers  times  within  Ireland,  and  by 
means  of  unlawful  seditious,  and  inflammatory 
speeches  and  addresses  to  be  made  and  delivered 
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at  the  said  several  places,  on  the  said  several 
times  respectively,  and  also  by  means  of  the 
publishing,  and  causing  and  procuring  to  be 
published,  to  and  amongst  the  subjects  of  Her 
said  Majesty,  divers  unlawful,  mtdicious,  and 
seditious  writings  and  compositions  to  intimi- 
date the  Lords  Spiritual  and  Temporal,  and  the 
Commons  of  the  Parliament  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  and 
thereby  to  effect  and  bring  about  changes  and 
alterations  in  the  laws  and  Constitution  of  this 
realm  as  now  by  law  established,  in  contempt  of 
our  said  Lady  the  Queen,  and  of  the  laws  of 
this  realm,  to  the  evil  example  of  all  others  in 
the  like  case  offending,  and  against  the  peace  of 
our  said  lady  the  Queen,  her  crown  and 
dignity. 

Subsequently,  on  November  14th,  the 
Grown  fdmished  the  defendants  with  the 
following 

Bill  of  Particitlabs. 

In  addition  to  the  several  matters  and 
things  set  out  in  the  first  count  of  the  indict- 
ment, it  is  intended  to  give  in  evidence,  in 
support  of  the  prosecution,  the  speeches  made, 
the  resolutions  moved  or  adopted,  the  acts  done, 
the  letters  and  other  documents  read,  and  the 
several  proceedings  which  occurred  or  took 
place  at  each  and  every  of  the  several  meetings 
in  the  said  first  count  specified  or  referred  to, 
and  any  entries  of  the  said  several  proceedings 
made  by  the  defendants  or  any  of  them,  or  by 
the  directions  of  them,  or  any  of  them,  and  the 
manner  and  order  in  which  tiie  persons  compos- 
ing said  several  meetings  respectively  went 
thereto ;  and  also  the  speeches  made,  the  reso- 
lutions proposed  or  adopted,  the  acts  done,  the 
letters  and  other  documents  read,  and  the  seve- 
ral proceedings  which  occurred  or  took  place 
at  each  of  the  several  occasions  following,  that 
is  to  say,  at  meetings  of  persons  styling  them- 
selves the  Loyal  National  Repeal  Association, 
at  the  Corn  Exchange  Booms,  on  Burgh  Quay, 
in  the  city  of  Dublin,  which  took  place  respec- 
tively on -. 

The  Bill  then  set  out  the  dates  of 
several  meetings  of  the  Repeal  Associa- 
tion in  the  months  of  March,  April,  July, 
August,  September,  October,  and  Novem- 
ber, 18i3,  and  the  meetings  and  dinners 
held  at  the  following  places : —  April  19, 
1843,  Limerick;  May  4,  Sligo;  May  18, 
Charleville;  May  23,  Cashel;  June  15, 
Ennis ;  June  18,  Athlone  ;  June  22,  Skib- 
bereen ;  June  29,  Galway ;  July  16,  TuUa- 
more  ;  July  24,  Tuam ;  August  13,  Mary- 
borough ;  August  20,  Roscommon. 

And  any  entries  of  the  said  several  prooeed- 
iug  made  by  the  defendants,  or  any  of  them,  or 
by  the  direction  of  them  or  any  of  them,  and 
the  manner  and  order  in  which  the  persons  com- 
posing the  said  several  meetings  respectively 
went  thereto  ;  and  also  it  is  further  intended  to 
give  in  evidence,  in  support  of  the  said  prosecu- 
tion, the  holding  of,  and  all  proceedings  and 
acts  of,  certain  assemblies  styled  Coiuts  of 
Arbitration,  held  at  Blackrock  and  Bathmines, 
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in  the  vioinity  of  Dablin,  and  also  at  limerick, 
in  the  months  of  Augast,  September,  and  Oc- 
tober, 1843,  and  of  the  persons  professing  to  act 
ai  Arbitrators  in  the  said  Courts ;  and  it  is 
farther  intended  to  give  in  evidence,  in  support 
of  the  said  prosecution,  the  fact  of  the  printing 
and  publishing,  and  also  the  contents,  of  the 
several  newspapers  following 

It  then  set  ont  the  dates  of  seyeral  issaes 
of  the  Pilot,  Freeman* B  Journal^  and  Na- 
tion newspapers,  pablished  daring  the 
months  or  March,  April,  May,  Juno, 
July,  Augast,  September,  October,  and 
November,  1843. 

And  you  are  to  take  notice,  that  each  and 
every  of  the  said  several  matters  herein-before 
mentiooed  or  referred  to,  will  be  offered  iu 
evidence  at  the  trial  of  this  case,  in  support  of 
each  and  every  of  the  counts  in  the  indictment. 
Dated  18th  of  November,  1843. 

William  Ksmmis, 
Grown  Solicitor, 
40,  Kildare  Street. 

Attorney  General :  I  move  that  the  tra- 
yersers  be  now  called  on  their  reoogni- 
Bances. 

Thomas  Steele  (his  name  having  been 
called) :  My  Lords,  I  take  this  opportunity 
of  stating  that  I  am  under  your  Lord- 
ships' peculiar  protection,  as  it  is  my 
intention  to  defend  myself  without  counsel, 
as  I  have  done  before,  and  successfully, 
on  a  former  similar  occasion. 

(Here  0*GownelX  and  his  son  came  into 
Court.) 

Clerk  of  the  Groum :  John  Gray, 

ThomoM  Steele:  I  beg  pardon,  sir:  I 
haye  occasion  to  address  the  Court.  My 
Lords,  I  also  think  it  risht  to  inform  ^ou 
— speaking  for  myself  sSone,  and  leaving 
my  friends,  the  other  traversers,  to  act 
for  themselves  according  to  their  own 
discretion — that  I  decisively  object  to  be 
prosecuted  by  the  Attorney  General  (laugh- 
ter). It  is  no  laughing  matter ;  it  is  a 
matter  of  the  administration  of  the  public 
justice  of  the  country  !  I  say,  my  Lords, 
that  I  decisively  object  to  my  being  pro- 
secuted by  the  Attorney  General,  as  it  is 
matter  of  notoriety  through  the  press, 
that  he  has  publicly  prejudged  the  question, 
and  has  prejudged  it  too  in  terms  of  great 
malignity  to  the  accused,  while  their  case 
was  actually  under  the  consideration  of  a 
jury,  (a)  Under  these  circumstances  I  hope 
the  Attopioy  General  will  have  the  sense 
of  propriety,  or  indeed,  my  Lords,  1  ought 
ratner  to  say,  the  sense  of  common  decency, 
to  withdraw  himself  on  this  occasion  from 
the  function  of  public  prosecutor  for  the 
Crown,  and  leave  that  duty  to  be  per- 
formed by  his  highly  gifted,  and  patient, 
and  good  tempered  colleague,  the  Solicitor 
GenercU, 


Motion  tor  Order  to  Plead. 


(a)  See  above,  p.  10,  n. 


Attorney  General :  I  now  move  for  an 
order  from  your  Lordships,  that  the 
traversers  do  plead  four  days  from  the 
present  time,  pursuant  to  the  statute 
(>0  Geo,  3.  c.  4.  s.  1,  which  enacts  that 
when  anyone  is  prosecuted  by  indictment 
or  information  for  a  misdemeanor  in  the 
Court  of  Queen's  Bench,  and  appears  in 
term  time,  in  person,  to  answer  such  in- 
dictment or  information, 

'*8uch  defendant  shall,  upon  being  charged 
therewith,  not  be  permitted  to  imparl  to  a  lol- 
lovring  term,  but  shall  be  required  to  plead  or 
demur  thereto  within  four  days  from  the  time 
of  his  or  her  appearance." 

I  seek  a  similar  order  to  that  made  in  the 
case  of  The  King  v.  0*Connell,{a)  on  the 
26th  of  January  1831.  In  that  case  the  rule 
was  special,  in  consequence  of  the  defen- 
dant having  been  called,  and  not  being  in 
attendance,  and  undertaJcing  by  his  attor- 
ney to  appear  in  person  on  the  following 
day,  and  the  rule  was  entered  so  as  to  run 
from  the  preceding  day.  I  apprehend 
that  it  is  the  duty  of  the  officer  to  charge 
the  traversers,  who  are  now  present,  with 
the  indictment. 

HatcheU :  1  am  not  aware  that  this  course 
should  be  adopted,  but,  on  the  part  of 
Daniel  O^GonneU,  I  move,  my  Lords,  that 
he  should  be  forthwith  furnished  with  a 
co^  of  the  indictment. 

Kemmie :  The  officer  of  the  Court  will 
be  furnished  with  the  copies  of  the  indict- 
ment this  evening,  ana  you  will  then 
receive  them  from  him. 

AUomey  General :  The  section  of  the 
Act  is  precise,  that  the  defendant,  when 
charged  with  the  indictment,  must  plead 
thereto  within  four  days  from  the  time  of 
his  appearance. 

Moore  and  Macdonogh  opposed  the  mo- 
tion. The  true  construction  of  the  sec- 
tion evidently  is,  that  if  the  defen- 
dant shall  have  been,  on  his  appearance, 
effectually  charged  with  the  inaictment, 
then  he  is  obliged  to  plead  or  demur  to  it 
within  four  days,  and  has  not  the  previous 
common-law  right  of  an  imparlance  to  the 
following  term ;  but  he  is  not  legally 
charged  until  every  syllable  of  the  indict- 
ment is  read  to  him  ;  when  that  is  done, 
the  Attorney  General  will  be  entitled  to 
insist  on  his  pleading  in  four  days  from 
that  time,  but  the  present  application  is 
premature. 

Attorney  General :  I  do  not  object  to  the 
indictment  being  read  in  open  court,  if  it 
be  demanded. 

Macdonogh :  It  is  stated  that  the  copy 
will  be  given  in  about  an  hour.    We  will 

(rt)  2  St.  Tr.  N.S.  637. 
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Attorney    OenercU :    I    object  to  their 


take  the  copy  as  a  sabstitnte  for  readine 
the  indictment,  but  let  the  rule  to  plead 
commence  from  to-morrow.  If  we  require 
the  indictment  to  be  read,  it  will  take 
nntil  to-morrow  morning  to  read  it.  If 
this  offer  be  not  accepted,  I  must  press 
the  Court  for  its  decision. 

Pennsfathsh,  L.O.J. :  Do  you  object,  Mr. 
Atiorney  General  ? 

Attorney  General:  1  do,  and  I  call  on 
your  Lordship  to  direct  a  rule  to  be 
entered  according  to  the  terms  of  the  Act 
of  Parliament.  I  do  not  object  to  the 
indictment  being  read  if  they  require  it ; 
but  I  do  object  to  the  adoption  of  a  course 
which  is  without  precedent. 

Ceampton,  J. :  1  apprehend  that,  under 
the  statute,  parties  cannot  be  called  on  to 
plead  until  they  are  charged  with  the 
mdictment,  and  that  cannot  be  done  until 
the  charge  is  read  by  the  Clerk  of  the 
Crown.  If  a  party  is  safcisfied  with  a 
short  statement  of  the  charges,  it  is 
sufficient ;  but  if  he  desires  it  to  be  read 
at  length,  he  can  do  so.  The  eighth  section 
has  no  connection  with  the  first.  The 
party  has  two  rights,  one  to  have  the 
indictment  read,  and  to  be  charged  with 
it,  and  the  other  to  have  a  copy  ^mished 
without  expense.  I  would  suggest  that 
the  rule  to  plead  be  entered  now,  and  the 
time  run  from  to-morrow. 

Solicitor  General :  We  now  propose  that 
he  shall  be  charged  with  the  indictment, 
and,  if  he  choose,  let  the  whole  of  it  be 
read. 

WhUeside:  It  is  right  to  apprise  you 
that  in  this  case  if  you  read  the  indict- 
ment, there  being  ei^ht  persons  charged 
in  it,  YOU  must  read  it  eight  times  over. 
(Laughter.)  And  it  took  the  grand  jur^ 
three  days  to  read  it. 

The  Clerk  of  the  Crown  then  com- 
menced to  read  the  first  count  of  the 
indictment ;  but  having  read  a  few  lines, 
he  was  stopped  by  (yOonnell.  The  rule 
to  plead  was  then  entered,  the  four  days 
to  run  from  the  following  day. 

Thursday,  November  9. 

MonOH  TO  COMPABB  COPY  OP  INDICTMENT 
WITH  O&IOINAL. 

Henn,  on  behalf  of  -John  O'Connell, 
moved  for  liberty  to  compare  the  copy  of 
the  indictment  which  haa  been  furnished 
with  the  originaL 

Attorney  General :  I  apprehend  that  the 
copies  have  been  certified  by  the  Crown 
Solicitor;  if  so,  thev  are  not  entitled  to 
have  them  compared. 

PsNiTEPATHEB,  L.C.J. :  I  apprehend  that 
the  common  course  is  to  ^ve  not  only 
certified,  but  attested  copies.  I  think, 
therefore,  that  this  application  ought  to 
be  granted. 


right  to  see  anything  indorsed  upon  the 
bill.  They  have  no  right  to  see  the  bill 
of  indictment,  or  the  names  of  the  wit- 
nesses indorsed  upon  the  back  of  the  bill. 

Henn  then  moved  for  further  time  to 
plead,  and  Macdonogh  for  a  copy  of  the 
caption  of  the  indictment,  but  the  Coiurt 
required  notice  of  motion  to  be  given. 

It  was  ordered  that  one  copy  might  be 
compared. 

Motion  to  amend  oopt  op  Indiotm^tt  bt 
ADDING  List  op  Witnesses. 
Whiteside  (with  whom  was  0*Hagan),  on 
behalf  of  Charles  Gavan  Duffy,  moved  that 
the  copy  of  the  indictment  furnished  pur- 
suant to  the  statute  60  Geo.  3.  c.  4.  s.  8, 
be  amended  by  having  added  thereto  the 
indorsement  on  the  said  indictment,  and 
the  names  of  the  witnesses  upon  whose 
evidence  the  grand  jury  found  a  trae  bill 
against  him,  and  read  an  affidavit  by  the 
traverser's  attorney,  stating  that  the  appli- 
cation was  necessary  for  his  client, to  enable 
him  to  plead,  and  was  not  made  for  the  pur- 
pose of  delay.  The  accused  is  entitled  to  see 
the  whole  indorsement  on  the  back  of  the 
bill;  the  indorsement  of  the  grand  junr 
is  evidence  that  the  bill  has  been  found, 
and  that  the  charge  has  become  a  legal 
accasation  ;  the  indorsement  of  the  names 
of  the  witnesses  is  also  part  of  the  indict- 
ment, and  may  enable  the  defendant  to 
see  at  the  trial  whether  any  of  them  have 
been  kept  back  by  the  Crown.  In  treason 
cases  7  WiU.  3.  c.  3,  provided  that  the 
prisoner  should  have  **  a  true  copy  of  the 
whole  indictment,  but  not  a  list  of  the  wit- 
nesses." Commenting  on  this,  Foster{a) 
says  the  reason  the  names  of  the  witnesses 
were  not  to  be  furnished  was  because  the 
Act  of  Parliament  excluded  them.  There 
is  no  sach  exception  in  the  present  sta- 
tute (60  Geo.  3.  c.  4.R.  8),  and  therefore  the 
apnlication  should  be  granted.  The  Eng- 
lish practice  is  in  favour  of  it.  Counsel 
also  referred  to  the  following  authorities : 
—Chii  Cr.  L. ;  Deacon's  Cr.  L.  633; 
Fast.  Cr.  L.  228;  Cook*s  case;  13  St.  Tr. 
311 ;  66  Geo.  3.  o.  87;  E«j  v.  Simmonds 
(1  C.  &  P.  84),  per  Eulloch  B. ;  E«8  v. 
Beezley.per  IdtHedale,  J.  (4  C.  &  P.  220) : 
Beg.  V.  Bull  (9  C.  &  P.  22). 

Attorney  General  contra:  In  Beg.  v.  Gor- 
(lon,i]b)  an  indictment  for  a  conspiracy,  the 
Court  refused  to  grant  a  rule  to  shew 
cause  why  the  prosecutor  or  his  attorney 
should  not  furnish  a  list  of  the  names  and 
addresses  of  the  witnesses,  although  the 
defendant  swore  he  believed  the  witnesses 
to  have  been  procured  and  suborned  for 
the    purposes   of  the   prosecution.     The 


(a)  Font.  Cr.  L.  228. 

(b)  6  Jur.  996.  ^  , 
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ooiuiBel  admitted  he  had  no  authority  to 
produce  in  support  of  the  application,  but 
argued  that,  on  general  principles,  and 
under  the  peculiar  circamstances  of  the 
case,  the  Court  might  order  it  to  be  done ; 
but  PcUteion,  J.,  refused  the  motion.  Now, 
in  that  case,  by  the  60  Geo.  3.  the  traverser 
was  entitled  to  a  copy  of  the  indictment, 
and  if  the  copy  includes  the  names  of  the 
witnesses,  the  traverser  could  have  ob- 
tained them  without  applying  to  the 
Court.  The  question  to  be  decided  is, 
whether  the  witnesses'  names  are  any 
portion  of  the  indictment,  as  if  they  are 
not,  the  traverser  is  not  entitled  to  them. 
An  indictment  is  merely  the  presentation 
by  the  erand  jury,  upon  their  oaths,  of 
certain  facts ;  the  flprand  jury  do  not  in- 
troduce into  the  indictment  a  syllable  of 
the  witnesses*  names,  and  I  submit,  there- 
fore, that  they  form  no  part  of  the  indict- 
ment, and  that  there  is  no  precedent  to  be 
found  justifying  the  present  application. 

PsNNBFi.THEB,  L.C.J . :  The  officer  reports 
to  us  that  the  practice  has  never  been  to 
give  the  names  on  the  back  of  the  indict- 
ment. 

0*Hagwn  replied:  If  the  indorsement 
bjr  the  grand  jury  of  the  words  **  a  true 
bill"  be  necessary  to  make  the  bill  an 
indictment,  and  arc  part  of  it,  the 
names  of  the  witnesses  are  also  neces- 
sary, and  we  are  entitled  to  a  liberal 
construction  of  the  law  on  behalf  of  a 
traverser.  By  1  &  2  Vict,  c.  37.  the  grand 
jury  are  bound  not  to  find  a  bill  except  on 
the  evidence  of  those  witnesses  whose 
names  are  on  the  back  of  the  bill,  and  not 
to  receive  their  evidence  except  on  oath  ; 
now,  if  the  requisitions  of  the  statute  be 
neglected,  how  is  a  prisoner  or  traverser 
to  obtain  his  remedy,  if  he  is  ignorant  of 
their  names  ?  In  Beg,  v.  Gordon,  the  appli- 
cation was,  not  to  have  the  witnesses' 
names  from  the  officer  of  the  court,  but 
from  the  attorney  of  the  prosecution,  and 
not  to  have  the  names  only,  but  also  the 
addresses  of  the  parties.  That  case  is  totally 
distinct  from  the  present,  but  it  proves 
that  the  practice  in  England  is  to  allow 
the  names  on  the  back  of  the  indictment 
to  be  communicated.  The  motion  there 
was  altogether  based  on  the  affidavit  of 
the  traverser,  stating  that  he  did  not 
know  the  persons  whose  names  were  in- 
dorsed, or  their  residences.  But  he  must 
have  known  the  names  before  that  affidavit 
coald  have  been  made;  and  that  is  all  we 
ask.  So  that  the  authority,  quanbwm 
valecU,  quoted  as  decisive  by  the  Attorney' 
General,  is  decisive,  if  at  all,  against  his 
own  argument.  Counsel  referred  to  8heri- 
da/n*8  ca86(a) ;  DeJop  v.  Leoncurdib) ;  Bex  v. 

(a)  SI  St.  Tr.  648. 
(6)  5  It.  L.  B.  887. 


Dichin8<m(a) ;  1  A  2  Vict.  c.  37. ;  60  Geo.  3. 
c.  4.  s.  8  ;  Co.  Eep. ;  Dick.  Quar.  Sess. ;  2 
Gab.  Dig.  Or.  L.  196. 

SoUcUor  General  (an  objection  to  his 
being  heard  in  reply  having  been  over- 
rulea):  If  this  rignt  can  be  claimed  at 
all,  it  must  be  by  the  positive  words  of  the 
statute  60  Geo.  3.  At  common  law  no 
person  had  a  right  to  a  copy  of  an  indict- 
ment ;  though  true  it  is  it  has  been  granted 
ex  gratid,  even  in  the  time  of  Charles  2.(5) 
The  object  of  the  statute  of  George  3,  in 
granting  a  copy  of  the  indictment,  was  to 
enable  me  party  to  plead.  But  how  can 
it  be  said  that  it  is  necessary  for  a  tra- 
verser  tosee  the  names  of  the  witnesses  to 
enable  him  to  plead  P  It  would  tend  ot 
frustrate  the  ends  of  justice,  by  giving  an 
opportunity  of  seducing  witnesses  or  put- 
ting them  out  of  the  way.  It  is  said  that 
witnesses'  names  are  a  part  of  the  indict- 
ment, in  order  to  bring  the  case  within  the 
60  Geo.  3. ;  but  when  the  record  is  made 
up,  they  are  not  a  part  of  it ;  and  to  say 
that  they  are  a  part  of  the  indictment, 
but  not  a  part  or  the  record,  would  be 
ridiculous;  also,  if  they  are  a  part  of 
the  indictment,  all  the  indictments  found 
when  the  witnesses'  names  used  not  to  be 
indorsed  upon  the  bills,must  have  been  bad. 

The  SoheUor  General  also  referred  to 
and  distinguished  the  cases  of  jBobv.  Sheri' 
dan,{c)  and  Bex  v.  Ford.{d) 

Penkef ATH£B,  L.C.J. :  The  Court  are  una- 
nimously of  opinion  that  this  application 
cannot  be  granted.  It  is  not  grounded 
upon  any  particular  state  of  facts ;  the 
traverser  makes  no  peculiar  case  to  induce 
the  Court  to  grant  this  application.  He 
demands,  as  a  matter  of  right,  to  have 
names  of  the  witnesses  sent  up  to  the 
grand  jury  on  a  bill  of  indictment,  which 
they  have  found  to  be  a  true  bill  against 
him.  Now,  it  is  a  very  extraordinary 
thing  that  if  it  is  ete  deibito  j^tstitiae  to  grant 
this  application,  no  instances  have  been 
produced  in  which  such  practice  has  pre- 
vailed, nay,  even  where  such  a  rule  has 
been  applied  for;  but  the  officer  states 
that  the  practice  is  the  other  way.  As  to 
its  being  a  matter  of  right,  before  the 
statute  of  60  Geo.  3.  on  what  would  it  have 
been  founded  P  There  is  no  instance  in 
England  of  any  such  application  being 
made  ex  debito  jueOUce.  In  the  case  Bex  v. 
8herid4my(e)  Lord  Chief  Justice  Doumee 
says,  in  reply  to  an  application  for  copies 
of  the  informations : — 

"  This  application  is  perfectly  novel ;  it  pre- 
sames  a  right  in  the  accused  person  to  March 


(a)  B1188.  &  By.  401. 
(6)  Seo  Cro.  Car.  488. 
(c)  81  St.  Tr.  648. 
id)  Yelv.  99. 
(e)  81  St.  Tr.  674. 
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into  the  eridence  which  is  intended  to  be  given  I 
on  the  part  of  the  Crown.  No  prosecutor  can  | 
be  compelled  to  disclose  his  evidence.  The  | 
object  of  this  motion  is  to  procure  the  names  of . 
the  witnesses,  which  appears  to  me  to  be  an  | 
unreasonable  application ;  it  is  sufficient  for  the  \ 
accused  to  know  the  facts  with  which  he  is  { 
charged,  but  be  is  not  to  be  armed  with  the  | 
prosecutor's  proofs/* 

That  case  furnishes  a  strong  reason  why  | 
snch  an  application  should  not  be  granted.  | 
There  is  nothing  in  the  statute  of  60 
Oeo,  3.  about  the  names  of  the  witnesses ; 
it  directs  as  a  favour  that  the  parties  shall 
be  furnished  with  copies  of  the  indict- 
ment free  of  expense — only  a  ccpy  of  the 
indictment  on  which  they  are  given  in 
charge.  Why  are  they  to  be  furnished 
with  the  names  of  the  witnesses  P  Their 
defence,  if  any  they  have,  depends  on  the 
nature  of  the  charge,  and  not  on  the  names 
of  the  witnesses.  It  is  very  right  that 
parties  should  be  made  acquainted  with 
the  nature  of  the  charge  to  be  made 
against  them,  but  it  mat  be  very  wronc^ 
that  the  particular  evidence  by  which 
that  charge  is  to  be  supported  should  be 
handed  over  to  them.  The  contemplation 
of  the  law  has  alwavs  been  altogether  other- 
wise. It  is  said  that  these  names  are,  in 
contemplation  of  law,  part  of  the  indict- 
ment ;  out  there  is  no  reason  to  infer  that 
it  was  the  intention  of  the  statute  to  give 
the  parties  a  list  of  the  witnesses,  and 
there  is  no  express  mention  of  it  in  the 
statute;  there  is  no  precedent  for  such 
a  oonstruction,  and  the  officer  reports  the 
practice  to  be  the  contrary  way ;  there- 
fore the  judgment  of  the  Court  is  that  it 
cannot  tie  complied  with. 

BuKTOK,  Caamfton,  and  Fibbin,  JJ., 
concurred,  the  last-mentioned  observing : 
The  application  is  simply  this,  that  the 
officer  DC  directed  to  amend  the  copy 
furnished  already,  as  if  the  names  of 
the  witnesses  were  part  of  the  indictment. 
In  my  opinion  they  are  not,  and  a  motion 
on  that  ground  must  therefore  fail.  I 
cannot  think  it  necessary  to  make  any 
observations  on  the  cases  which  have  been 
cited.  With  regard  to  the  case  of  Be»  v. 
Sheridan^  I  should  hesitate  before  I  gave 
my  opinion,  that  the  principle  laid  down 
there  should  govern  the  Court  now,  be- 
cause the  law  has  since  been  altered  by 
the  Legislature.  I  therefore  express  no 
opinion  on  it,  nor  do  I  say  whether  a  case 
might  be  made  for  an  application  similar 
to  me  present  one.  My  opinion  is  formed 
on  the  application  now  before  the  Court, 
tod  on  the  grounds  on  which  it  has  been 
rested. 


November  11  and  18. 


Motion  to  amend  copy  of  Indictment 
bt  adding  caption. 

Maodonogh  moved,  on  behalf  of  the 
Bev.  Fet&r  James  TyrreU,  that  a  copy  of 
the  caption  to  the  indictment  found  against 
the  defendant  be  furnished  to  his  attorney, 
or  that  the  officer  be  ordered  to  amend  the 
copy  of  the  indictment  which  had  been 
furnished,  by  adding  thereto  the  caption. 
The  motion  was  grounded  upon  affioavits 
alleging  that  the  copy  of  the  indictment 
ftirnished  did  not  contain  the  caption ;  that 
a  copy  of  it  was  necessary  for  the  traver- 
ser's defence ;  and  that  the  application  was 
not  made  for  the  purpose  of  delay.  At  com- 
mon law,  in  cases  of  treason  and  felony, 
the  prisoner  never  was  entitled  to  a  copy 
of  the  indictment ;  (a)  but  in  misdemeanor, 
he  is  entitled  to  a  copy  at  common  law 
as  a  matter  of  right.(6j  7  WiU.  a  c.  3.— 
the  Statute  of  Treasons — directs  that  in 
treason  cases  prisoners  shall  have  *'  a  trne 
copy  of  the  whole  indictment,  but  not  the 
names  of  the  witnesses."  That  Act  has 
always  been  construed  to  include  the 
caption.    Blaek$tone  says :  (c) 

"  The  prisoner  shall  have  a  copy  of  the  indict- 
ment (which  includes  the  captiou)  five  days  at 
least  before  the  trial." 

A  party  has  a  right  to  take  advantage  of 
any  defect  in  the  caption.((2)  If  he  does  not 
obtain  it  before  pleading,  he  is  concluded 
from  objecting  to  it  after.  The  constant 
course  of  practice  has  been  to  give  the  cap- 
tion in  treason  or  misdemeanor,  (e)  From 
1765,  when  the  first  edition  of  Foster 
was  published,  down  to  1820,  it  has  been 
admitted  that  this  is  the  law.  In  Jack- 
son's case(y)  the  right  was  acknowledged. 
The  section  of  the  60  Geo.  8.  c.  4.,  upon 
which  this  question  arises,  refers  to  state 
prosecutions,  and  as  the  object  of  both 
statutes  is  the  same,  the  construction 
ought  to  be  the  same.  Now  the  words  of 
the  Stat.  7  Will.  3.  c.  3.  are  "  a  true  copy 
of  the  whole  indictment;"  in  the  60  Geo.  3. 
c.  4.  **a  copy  of  the  indictment"  The 
omission  or  the  words  "true"  and 
"  whole  **  in  the  60  Geo,  3.  does  not  affect 
the  case.  In  the  reign  of  William  3.  it 
was  not  the  intention  of  the  Legislature 
to  give  the  accused  the  names  of  the  wit- 
nesses, therefore  they  used  the  words  **a 
true  copy  of  the  whole  indictment,  but 


id)  Rex  V.  Holland,  4  T.R.  694 ;  Sir  Henty 
Vane*8  case,  1  Lev.,  68.  Beg.  v.  Lacey,  S  Cox. 
C.C.517. 

(6)  1  Chit.  C.L.  403. 

(c)  4  Com.  851. 

(d)  1  Chit.  C.L.  327,  884. 

(e)  1  Chit.  C.L.  408. 
(/)  25  St.  Tr.  788. 
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not  a  list  of  the  witnesses."  The  reason 
the  word  "whole"  was  nsed  is,  that, 
preyiooa  to  the  statnte,  it  was  the  prac- 
tice to  give  the  prisoner  only  a  copy 
of  any  part  of  the  indictment  to  which  he 
wished  to  object ;  and  when,  by  the  stat. 
7  Awne,  c.  21.  s.  11,  a  list  of  the  witnesses 
is  directed  to  be  given,  those  words  are 
omitted,  as  in  the  60.  Oeo,  3  and  it  is 
merely  enacted  that  a  list  of  the  witnesses 
shall  be  given  '*at  the  same  time  that 
the  copy  of  the  indictment"  is  delivered 
to  the  party  indicted.  The  constmction 
pnt  upon  the  statute  of  WiUiam  3.  is,  that 
a  copy  of  the  caption  should  be  given. 
In  Foster's  Or.  L.  p.  229,  it  is  laid  down 
that<- 

«  though  the  Act  mentioneth  only  the  copy  of 
the  indictment,  yet  the  prisoner  onght  to  have  a 
copy  of  the  caption  delivered  to  him  with  the 
indictment,  for  this,  in  many  cases,  is  as  neces- 
sary to  enable  him  to  conduct  himself  in  plead- 
ing as  the  other ;" 

but  after  pleading,  it  is  too  late  to  object 
to  tho  want  of  the  copy,  or  to  any  defect 
in  it.(a)  The  passage  cited  from  Foster 
is  repeated  in  Ohitty*s  Or.  L.,  p.  405. 
We  have  a  right,  for  any  material  defect 
in  it,  to  quash  it,  or  to  demur  or  plead 
to  it.(&)  In  Qregq's  case(c)  the  assembled 
judges  of  England  came  to  the  conclusion 
that  the  party  accused  should  have  a  copy 
of  the  caption.  The  practice  which  arose 
after  the  passing  of  the  7  Will,  3.  probably 
arose  from  reason  and  justice,  but  it  also 
arose  from,  and  was  an  adoption  of,  the  an- 
tecedent practice  at  common  law  in  cases 
of  misdemeanor.  The  g^atest  latitude  was 
always  allowed  in  cases  of  misdemeanor. 
The  defendant  was  allowed  the  privilege 
of  imparling  until  the  passing  of  60  €ho,  3. 
c.  4.  I  rely  upon  the  affidavit  stating  that 
the  application  is  not  made  for  the  pur- 
pose of  delay,  but  that  it  is  necessary  for 
the  defence  of  my  client,  and  in  the  words 
of  60  Geo.  8.  c.  4.  :— 

^  Whereas  it  is  highly  reasonable  and  agree- 
able to  the  nature  of  our  excellent  constitution 
that  persons  should  be  allowed  all  proper  means 
for  defence  of  their  innocence," 

I  submit  this  motion  to  be  granted. 

AUomey  General^  eonird,:  The  question 
must  depend  upon  the  construction  of 
dO  Oeo.  3.  The  caption  is  not  made 
np  until  the  end  of  the  term ;  there  is 
but  one  caption  for  the  entire  term,  no 
matter  how  many  indictments  may 
have  been  found;  if,  therefore,  as  is 
contended,  the  caption  is  a  part  of  the 


(a)  Fost.,  C.  L.  p.  230. 
(6)    S  Hawk.    P.C.    c.  26,  s.  146  j    1  Chit. 
C.  L.  834 ;  Bacon's  Abr.  tit.  Indictment,  K. 
(c)  Bacon*8  Abr.  tit.  Treason  C.C. 


indictment,  it  must  follow  that  number- 
less indictments  in  this  Court  are  defec- 
tive, there  being  but  one  caption  made  up 
every  term  for  Uiem  all.  In  the  inferior 
courts,  also,  there  js  but  one  caption  for 
the  entire  session,  and  therefore  where  an 
indictment  is  removed  into  this  Court  bv 
certiorcMri,  the  indictment  itself  is  removed, 
but  a  copy  only  of  the  caption  is  given ; 
the  original  caption  remains  in  the  Court 
below ;  a  copy  of  the  caption  is  given,  to 
inform  this  Court  of  the  jurisdicldon  of 
the  Court  below.  The  caption  is  no  part 
of  the  indictment ;  the  whole  current  of 
legal  authority  is  in  favour  of  this  view. 
The  great  Lord  Hale  says,  in  the  second 
volume  of  his  Pleas  of  Crown,  p.  165, 
that— 

**  the  caption  of  the  indictment  is  no  part  of  the 
indictment  itself,  but  it  is  the  style,  or  preamble, 
or  return  thai  is  made  from  an  inferior  court  to 
a  superior,  from  whence  a  certiorari  issues  to  re- 
move, or  when  the  old  record  is  made  up  in  form ; 
for  whereas  the  record  of  the  indictment,  as  it 
stands  upon  the  file  of  the  Court  wherein  it  is 
taken,  is  only  thus — Juratores  pro  domino  rege 
super  sacramentum  suum  praeentant,  when  this 
comes  to  be  returned  upon  a  certiorari,  it  is 
more  full  and  explicit." 

Cbamfton,  J.:  There  is  a  difficulty 
which  presents  itself  to  my  mind,  and  it 
is  this — the  caption  is  not  yet  in  existence, 
nor  will  it  be  until  the  last  day  of  term, 
according  to  the  ordinary  course.  Now, 
is  the  meaning  of  the  motion  that  the 
officer  should  be  ordered  to  make  up  a 
caption  in  order  to  give  a  copy  of  it  to  the 
defendant  P 

Sir  (7.  0*Loghlen:  Yes,  the  application 
may  be  so  regarded,  if  there  is  no  caption 
in  existence. 

Macdonogh:  We  take  it  for  granted  that 
the  officer  has  done  his  duty. 

Attorney  General:  It  is  very  important 
to  ascertain  what  the  law  means  by  a  copy 
of  the  indictment.  In  Bern  v.  Faulhner{a) 
it  is  decided  that  a  mistake  in  the  caption 
may  be  amended  in  the  same  t-erm.  But 
an  indictment  cannot  be  amended  after  it 
is  found.  In  Bex  v.  Athvnson.Qn)  Lord 
Mansfield  says  *'  that  the  caption  is  no 
part  of  the  indictment."(c)  There  is  also 
in  1  Samiders  another  passage  which  bears 
out  the  argument  that  this  document  is  no 
part  of  the  indictment,  but  merely  the 
style  of  the  Court ;  (d)  and  that  this  view 
is  also  taken  in  modem  times  appears 
from  Archhold's  Pleading  hy  Jervis ;  (e) 
and  as  to  the  Irish  authorities,  in  Gab' 

(a)  I  Sannd.  248,  a. 
(6)  1  Saund.  250,  d. 

(c)  See  also  Bex  v.  Alcock,  1  Sid.  155  and 
the  other  authorities  collected  in  Saimders. 

(d)  Bex  V.  KUderhy,  1  Saund.  308,  note  2. 

(e)  P.  26,  edit  of  1848. 
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hett's  Crim.  L.,(a)  it  is  stated  that  the 
caption  is  merely  the  style  of  the  Court, 
and  is  prefixed  as  a  kind  of  preamble  to 
the  indictment  upon  the  record — 

**  Id  general,  it  does  not  appear  until  the 
return  to  a  writ  of  certiorari  or  a  writ  of  t* rror ; 
but  in  cases  of  high  treason,  the  defendant  is 
entitled  to  a  copy  of  it  in  the  first  instance  after 
the  finding  cf  the  indictment." 

BuBTON,  J. :  When  is  a  copy  of  the  cap- 
tion deliverable  in  treason  cases  ? 

Attorney  General:  I  apprehend,  along 
with  the  indictment.  In  Gregg's  ca8e,(6; 
relied  on  by  the  other  side,  it  was  resolved, 
at  a  meeting  of  the  twelve  judges,  to  be — 
"  the  safer  way  to  deliver  a  copy  of  the  caption 
a8  well  as  of  the  body  of  indictment,  for  high 
treason.  That  was  conceded  for  safety  and  in 
favorem  vita^  by  reason  of  tlie  severe  penalties 
attached  to  high  treason,  but  the  same  reasons 
do  not  apply  to  misdemeanor." 

In  Ayletfs  case,  in  the  House  of  Lords, (c) 
it  was  decided  that  the  names  of  the  jurors 
need  not  appear  in  the  caption,  in  the 
King's  Bench  record. ((£) 

Perrin,  J. :  How  can  the  caption  be 
made  up  without  the  names  of  the  jurors  P 

Attorney  General :  It  was  asserted  on  a 
former  motion,  by  the  traversers'  counsel, 
that  a  copy  of  the  indictment  was  given 
by  the  Legislature  as  a  substitute  for 
having  it  read  out.  Now,  if,  when  the 
grand  jurors  came  into  Court  with  the 
bill,  the  indictment  was  road  out,  there 
would  be  no  need  of  a  caption,  which  is  a 
description  of  the  style  and  jurisdiction  of 
the  Court.  The  Court  does  not  require  to 
have  the  names  of  the  jurors  read  out. 
It  sees  them  in  the  box,  and  it  has  no 
occasion  to  be  informed  of  its  own  juris- 
diction, (e)  If  the  caption  is  a  part  of  the 
indictment,  would  the  Court  wait  for  a 
party  lo  plead  until  the  caption  was  pre- 
pared; for  it  could  not  be  ready  the 
moment  the  bill  was  found  P  The  traver- 
sers will  not,  in  this  case,  be  placed  in  more 
difficulty,  with  respect  to  pleading,  than  in 
cases  of  felony,  where  they  would  bo 
obliged  to  plead  without  even  a  copy  of 
the  indictment. 

Sir  C.  0*Loghl^n  inquired  whether  the 
Solicitor  General  intended  to  speak  at  this 
point,  and  denied  the  right  of  the  Crown 
to  reply  on  a  motion  by  the  traversers ; 
Be  Gregg.(f) 

Attorney  General:  Wherever  the  Law 
Officers  of  the  Crown  appeal-,  they  have  a 
right  to  reply,  (gf) 

(a>  Vol.  2,  p.  278. 
(6)  Bacon's  Abr  tit.  Treason,  C.C. 
(c)  1  Saund.  248,  note  1. 
(</)  2  Hawk.  P.C.  b.  2,  c.  25,  s.  126. 
(e)  1  Chit.  Cr.  L.  329,  citing  4  Bur.  2085. 
(/)  8  Ir.  Law  Rep.  816. 
{g)  Reg,  T.  J<me»,  Jebh.  Bonrke,  141  ;   Rex 
T.  Kirwan,  81  St.  Tr.  548. 


1  Hatchell :  That  is  the  case  of  a  trial ; 
on  a  motion,  the  rule  is  different. 

Pekkin,  J. :  I  think  also  in  Frosfe  ca8e(a) 
it  was  otherwise,  but  the  Irish  practice  is 
different. 

Crampton,  J.:  It  has  always  been 
decided  that  the  Crown  has  the  reply. 
In  the  case  of  Bex  v.  0*Connell,(h)  when  I 
was  Solicitor  General,  it  was  so  ruled. 

Perrin,  J. :  On  that  occasion  I  was  in 
the  same  position  as  Sir  C.  0*Loghlen  now 
is,  and  the  Court  desired  me  to  go  on, 
stating  that  they  would  afterwards  call  on 
the  Crown  if  it  was  necessary,  and  the 
Crown  was  not  afterwards  called  on. 

Pennefather,  L.C..T. :  I  take  it  to  be  the 
right  of  the  Crown  to  have  the  reply  in 
all  cases. (c) 

Sir  C.  0*Loghlen :  Regularly  speaking, 
it  is  the  duty  of  the  officer  to  make  up  the 
caption  and  prefix  it  to  the  indictment  as 
soon  as  it  is  found.  In  practice  it  is  not 
the  CQStom  to  make  it  up,  bnt  in  the  eye 
of  the  law  the  caption  ought  to  be  made 
up  and  prefixed  to  every  indictment  the 
moment  it  is  found,  and  no  indictment  is 
a  complete  record  without  it.  It  appears 
from  Johnson^e  cnse,((?)  which  was  a  case  of 
misdemeanor,  that  the  caption  ought  to 
be  prefixed  to  the  indictment,  and  nothing 
is  more  reasonable ;  for  in  order  to  obtain 
a  copy  of  the  caption,  the  party  must 
apply  before  plea.(e) 

Pennefather,  L.C.J  :  In  cases  of  treason. 

Sir  0.  O'Loghlen  replied  for  the  traver- 
sei-s.  Nothing  is  better  settled  than  that 
an  indictment  may  be  quashed  for  a  defect 
in  the  caption  in  cases  both  of  felony  and 
misdemeanor.  ^/)      It    is    laid    down    in 

2  HawUns,  P.C.  c.  25,  s.  16,  where  all 
the  authorities  on  the  subject  are  collected, 
that— 

**  if  it  appear  by  the  caption  of  an  indictment, 
or  otherwise,  that  it  was  found  by  less  than 
twelve,  the  proceedings  upon  it  will  be  erro- 
neous." 

Suppose  here  the  indictment  was  found 
by  more  than  twenty-three  grand  jurors, 
or  less  than  twelve,  the  Court  would  be 
bound  to  quash  it ;  but  an  application  to 
quash  the  indictment  must  be  made  before 
plea  pleaded.  (^)  It  is  therefore  clear 
that  the  caption  ought  to  be  prefixed  to 
every  indictment  before  it  is  pleaded  to ; 
it  is  no  answer  to  onr  objection  that  the 


(a)  4  St.  Tr.  N.S.  85. 
(6)  2  St.  Tr.  M.S.  629. 

(c)  But  see  as  to  the  House  of  Lords  below, 
and  authorities  collected  in  2  St.  Tr.  N.S.  1019. 

(d)  29  St.  Tr.  81. 

(c)  Foster's  C.L.  280  j  R.  v.  Cook,  18  St.  Tr. 
311. 

(/)  Rex  V.  Brown,  1  Ld.  Bmym.  599; 
1  Salk.  876. 

(y)  Rookwood's  case,  18  St.  Tr.  168 ;  Frith'a 
case,  1  Leach,  10. 
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caption  is  not  made  np.  In  Bex  v.  /im- 
tices  of  M{ddle8sx,{a)  the  Coart  granted  a 
mandiiimis  to  a  sessions  conrt  to  make  np 
the  record,  and  ^  fortiori,  it  will  not  refuse 
to  direct  its  own  officer  to  do  so.  In 
2  HawhifiSy  P.O.,  it  is  said  that  the  cap- 
tion— 

"  iH  left  as  a  thing  of  course,  to  be  drawn  up  by 
the  clerk  of  the  Court  when  occasion  shall 
require." 

There  is  no  time  when  occasion  requires  it 
more  than  when  a  defendant  applies  for 
a  copy  of  it.  We  are  entitled,  too,  on 
principle,  and  hv  the  statutio  law  and  by 
common  law ;  if  we  had  the  caption,  we 
might  have  reason  to  plead  special  matter 
in  abatement,  or  to  more  to  quash  the 
indictment,  or  to  demur  to  it.  (6)  Would 
it  not  be  monstrous,  then,  that,  when  we 
have  this  right,  we  should  not  be  entitled 
to  a  copy  of  the  caption  P — for,  without  it, 
how  could  we  know  how  to  frame  a  de- 
murrer, or  a  plea  to  it  P 

The  Solicitor  Oeneral  replied. 

P£NKEVATHBB,  L.C.J. :  This  is  an  applica- 
tion on  behalf  of  one  of  the  traversers,  the 
Ttev.  Peter  Jame$  Tyrrell,  that  a  copy  of 
the  caption  of  the  inaictment  be  delivered 
to  him,  or  to  his  attorney,  or  that  the 
officer  be  ordered  to  amend  the  copy  of 
the  indictment  furnished  to  him  by  adoing 
a  copy  of  the  caption  thereto.  Though 
this  motion  purports,  amongst  other 
things,  to  be  grounded  upon  an  affidavit 
in  which  it  is  stated  that  a  copy  of  the 
caption  is  necessary  for  the  traverser's 
defence,  and  that  this  application  is  not 
intended  for  the  purpose  of  delay,  still,  as 
I  observed  on  Saturday,  no  special  case 
had  been  made,  no  particular  reason 
stated,  to  induce  the  Court  to  accede  to 
it.  I  can-  conceive  that  a  case  m^ht  be 
made,  that  a  state  of  facts  might  exist, 
which,  if  stated  upon  affidavit,  would 
induce  the  Court  to  ^ant  such  an  appli- 
cation ;  for  instance,  if  a  bill,  purportine 
to  be  signed  by  the  foreman  of  the  grand 
jury  for  self  and  fellows,  was  not,  in  point 
of  fact,  the  finding  of  twelve  of  the  jurors, 
ae  this  would  not  appear  fW>m  the  mdict- 
ment,  a  copy  of  the  caption  would  be 
necessary  for  the  traverser's  defence ;  and 
if  matter  such  as  this  were  set  forth  on 
affidavit,  it  might  probably  induce  the 
Court  to  deviate  from  the  ordinary  prac- 
tice to  ffrant  such  an  application.  I  do 
not  think  that  this  is  the  existing  state  of 
facta,  hut  that  a  state  of  facts  might 
occur,  which,  if  brought  before  them  by 
the  traverser,  would  call  the  Court  into 
action  in  his  favour.    I  therefore  take  the 


(a)  5B.&Ad.  1113. 

(6)  Bex  V.  Feamley,  1  Leach,  425  ;  Rex  v. 
Want,  Strange,  698. 

78181. 


same  view  of  'the  case  now  that  I  did 
when  it  was  before  the  Court  on  Saturday, 
that  this  claim  for  a  copy  of  the  caption 
is  not  grounded  on  any  special  circum- 
stances ;  it  is  demanded  et  dMto  jttstitia. 
The  majority  of  the  Court  are  of  opinion 
that  this  application  should  not  be  granted. 
The  case  has  been  argued  on  the  analos;y 
between  the  Statute  of  Treasons  and  the 
60  Geo.  8.  c.  4.  (His  Lordship  here  read  the 
first  section  of  the  7  WiU,  3.  c.  3.)  It  is 
contended  that  the  stat.  of  WiU,  3.  having 
been  acted  on  for  a  hundred  years  in  a 
particular  way,  the  60  Geo,  3.  is  to  receive 
the  same  construction.  I  go  very  much 
with  the  argument,  that  there  is  no  very 
substantial  difi'erence  between  the  wor<u 
of  the  one  statute,  that  the  defendant 
shall  be  furnished  with  *'  a  true  copv  of 
the  whole  indictment,*'  and  the  other, 
that  he  shall  be  furnished  with  **  a  copy  of 
the  indictment ;  "  but  the  language  or  the 
Statute  of  Treasons  has  extended  beyond 
its  original  meaning;  and  though  at  a 
meeting  of  the  judges  in  Oregg*8  case  it 
was  so  interpreted,  it  never  received  a 
judicial  construction — there  never  was  a 
judicial  decision  to  the  efiect  that  the 
caption  was  a  part  of  the  indictment ;  and 
the  language  used  by  the  judges  at  their 
meeting  was  that  for  safety  it  would  be 
better  to  grant  a  copy  of  the  caption ;  but 
that  was  m  dealing  with  one  of  the  most 
penal  Acts  of  Parliament  ever  passed,(a) 
the  preamble  of  which  shows  the  tender 
consideration  of  the  passers  to  any  person 
who  might  be  brought  within  an  Act  by 
which  their  lives  and  properties  would  be 
jeopardized.  I  apprehend  it  would  be 
veiy  unsafe  to  hold  that  the  same  con- 
struction which  han  been  applied  to  the 
Statute  of  Treasons,  more  oy  reason  of 
the  extraordinary  nature  of  the  pains  and 
penalties  inflicted  by  it,  than  by  any  thing 
like  a  general  rule  of  construction,  was 
applicable  to  other  cases  and  other  crimes, 
not  placed  by  the  law  in  the  same  degree 
of  condemnation ;  and  though  there  may 
have  been  a  leaning  to  give  to  the  accused 
a  benefit  which  the  law  does  not  confer, 
it  never  has  been  the  intention  of  the  law 
to  give  that  which  is  here  demanded  as  a 
matter  of  right. 

The  cx)mmon  law  does  not  give  a  copy 
of  the  indictment  at  all  in  treasons  not 
within  the  Act  and  in  felonies ;  so  stood 
the  common  law  when  Foster  wrote,  and 
so  it  is  to  the  present  day.  At  common 
law,  a  party  accused  woula  be  entitled  to 
a  copy  of  the  indictment  in  cases  of  mis- 
demeanor on  paying  the  officer  for  it— at 
least,  there  is  no  instance  of  its  having 
been  refused ;  now  it  appears  that  a  party 


(a)  But  see 
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applying  for  a  oopy  on  payment  has  never 
been  furnished  with  tne  caption,  and  I 
belieye  also  the  same  appears  to  have 
been  the  nniversal  practice  in  the  adminis- 
tration of  l^e  law  in  England  up  to  this 
day.  I  take  it  for  granted  tiiat,  if  the 
case  were  otherwise,  on  this  the  second 
day's  argument  of  this  case,  the  able 
counsel  who  haye  appeared  for  the  tra- 
versers would  have  been  able  to  produce 
a  solitary  instance  of  the  fact.  The  yerj 
fact  of  no  authority  in  favour  of  this 
motion  having  been  cited,  shows,  I  think, 
that  it  is  not  the  law,  and  that  the  con- 
struction given  to  the  stat.  7  WiU.  3.  is 
not  applicable  to  criminal  cases  in  general. 
I  am  airaid  to  make  a  precedent  on  such 
a  subject.  I  cannot  foresee  all  the  diffi- 
culties which  may  arise  from  such  a 
course;  but  it  is  easy  to  suggest  some. 
The  Act  of  60  Geo.  3.  eztendS  to  other 
courts  besides  the  Queen's  Bench,  and  it 
is  open  for  any  person  accused  in  a  prose- 
cution at  the  suit  of  the  Attorney  or 
Solicitor  General,  in  any  of  the  courts 
mentioned,  to  apply  for  a  copy  of  the 
indictment.  Now,  if  this  practice  were 
introduced  would  it  not  embarrass  the  pro- 
ceedings at  the  commissions  of  oyer  and 
terminer  and  ^ol  delivery  in  the  country, 
where  the  time  is  limited?  If,  for 
instance,  the  objection  should  come  just 
at  the  end  of  the  assizes,  when  there 
would  not  be  time  to  make  up  the  record. 
There  would  be  no  end  to  the  danger  and 
inconvenience  that  might  arise  from  the 
introduction  of  a  precedent  for  such  a 
demand,  now,  for  the  first  time,  made  as 
a  matter  of  right. 

The  indictment  and  the  caption  are 
essentially  different  things;  the  grand 
jury  have  nothing  to  do  with  the  caption 
whatever;  it  never  goes  before  them  at 
all ;  it  is  never  entered  upon  the  record 
until  it  is  finally  made  up.  The  present 
indictment  is  not  in  a  state  to  enaole  this 
application  to  be  granted,  there  being  no 
caption  at  present  in  existence.  The 
oflocer  cannot  be  made,  as  matter  of  right, 
to  famish  it ;  it  might  be  a  very  different 
thing  if  a  sufficient  reason  existed,  to 
order  the  officer  to  lay  aside  the  other 
business  of  the  Court  and  make  up  a 
special  caption;  if  it  were  alleged,  for 
instance,  that  only  eleven  jurors  found 
the  bill ;  but  it  is  not  a  matter  of  right. 
I  sa^r  the  indictment  does  not  mean  the 
caption.  I  think  it  means  the  body  of 
the  indictment.  The  established  practice 
of  both  countries  is  against  the  applica- 
tion.   It  must,  therefore,  be  refused. 

BuBTON,  J.,  in  concurring:  I  cannot 
hope  to  add  anything  to  what  has  been 
said  by  my  Lord  Chief  Justice,  but  I  feel 
bound  to  confess  that,  while  the  case  has 
been  argued,  daring  a  great  length  of  the 


time  I  entertained  a  different  opinion.  I 
think  tiiere  can  be  no  doubt  as  to  the 
meaning  of  the  word  caption ;  the  autho- 
rities tend  to  show  that  it  is  no  i>art  of 
the  indictment ;  it  is  an  addition  to,  but 
no  part  of  it.  The  Statute  of  Treasons 
only  applies  to  particular  treasons,  and  it 
cannot  be  contended  that  it  gave  a  right 
to  a  copy  of  the  caption  in  express  terms. 
The  judges  in  Gregg*8  case  came  to  the 
resolution  that  (acting  cautiously)  it  wa» 
safer  to  give  a  copy  of  the  caption,  and 
that  it  was  reasonable  the  party  should 
have  it,  but  the  interpretation  ffiven  in 
/(worem  vita  to  the  provisions  of  the  High 
Treason  Act,  which  was  highly  penal  in 
its  nature,  is  not  applicable  to  other  cases 
which  did  not  so  seriously  affect  the  life 
of  the  accused.  It  is  said  that  legislature 
which  passed  60  Oeo,  3.  c.  4.  must  have 
known  that  the  word  indictment  in  the 
Statute  of  Treasons  had  been  construed 
to  give  a  copy  of  the  caption  also,  but 
considering  the  doubts  entertained  about 
the  Statute  of  Treasons,  I  think  that  the 
Legislature  in  this  subsequent  statute 
would  have  inserted  words  giving  a  copy 
of  the  capti6n  as  well  as  of  the  indictment, 
if  such  had  been  its  intention. 

CfiAMPTON,  J.,  gave  judgment  to  the 
same  effect,  and  referred  to  Haddock^i 
case. (a)  The  Statute  of  Treasons  stands 
alone.  It  is  an  excepted  case.  The 
judg^  did  not  put  a  construction  upon 
that  statute  in  (hegg*8  case,  but  adopted  a 
course  which  has  since  been  followed  as  a 
rule  of  practice. 

The  Legislature  in  enacting  the  present 
statute  seems  to  have  had  two  different, 
and,  as  it  were,  contrary  intentions  to 
carry  into  effect,  the  one  to  make  the 
prosecution  as  little  oppressive,  and  as 
protective  of  the  prisoner  as  possible,  the 
other  to  prevent  all  unnecessaiy  and  tech- 
nical objections  intended  to  frustrate  or 
delay  justice.  It  does  not  follow  the 
words  of  the  Statute  of  Treasons ;  in  trea- 
son cases  the  prisoner  must  have  a  copy  of 
the  indictment  to  enable  him  to  pleiEMi; 
under  this  statute  it  is  enough  for  nim  to 
hear  it  read.  The  two  statutes  are  not  in 
pa/ri  materie,  and  the  interpretation  put 
upon  one  is  not  applicable  to  the  other.  I 
think,  therefore,  that  this  application  is 
one  deserving  the  name  of  innovation  and 
novelty,  and  that  it  ought  to  be  refused. 

Pebrin,  J. :  I  am  of  opinion  that  the 
applicAtion  ought  to  be  complied  with,  and 
that  the  accused  ought  to  have  a  copy  of 
the  caption  of  the  indictment,  in  order 
that  he  may  advise  with  his  counsel  to 
plead  and  make  his  defence.  The  statute 
60  Oeo,  3.  c.  4.,  so  often  referred  to,  is  one 
which  abridges  the  existing  rights  of  per- 

(a)  Andrews,  138. 
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sons  proeeontedfor  miedemeanor,  depriyes 
them  of  imparlance  to  the  following  term, 
and  obliges  them  to  plead  or  demur  within 
four  days  from  the  time  of  appearance, 
after  they  shall  be  charged  with  the  in- 
dictment. It  proyides  that  in  particular 
prosecutions  for  misdemeanors,  yiz.,  in 
all  cases  of  prosecution  for  misdemeanor 
institnted  by  His  Majesty's  Attorney  or 
Solicitor  General,  in  order  to  enable  the 
party  prosecuted  to  meet  this  new  state  of 
things  and  condition  in  which  he  is  placed , 
that  the  Court  shall,  if  required  order  a 
copy  of  the  indictment  or  information  to 
be  deliyered  free  of  expense  to  him  or  his 
attorney  on  demand.  For  what  purpose 
was  it  to  bo  famished  P  Why,  for  his 
d.efence.  And  for  that  purpose  he  is  en- 
titled to  it,  in  order  to  enable  him,  in  the 
words  of  Lord  Holt  applied  to  the  statute 
of  treasons,  to  adyise  with  his  counsel  on 
the  plea  which  should  be  pleaded. 

"Though  this  mentioneth  only  the  copy  of  the 
indictment,  yet  he  ought  to  have  a  copy  of  the 
caption  delivered  to  him  with  the  indictment,  for 
this  in  many  cases,  is  as  neceRsary  to  enable  him 
to  conduct  himself  in  pleading.as  the  other.**(a) 

Accordingly  this  application  has  been 
mainly  supported  on  analogy  of  the  enact- 
ments of  this  statute  to  those  of  the  sta- 
tute 5  Oeo.  3.  0.  21.,  Irish,  and  the  statute 
7  &  8  Wm.  3.  c.  3.  and  7  Anne  c.  21.,  Eng- 
lish,  upon  which  statutes  it  has  been  held 
uniformly  by  the  judges  oyer  since  the 
passing  of  them  that  the  party  accused 
was  entitled,  not  only  to  the  body  of  the 
indictment,  but  also  to  a  copy  of  the  cap- 
tion of  the  indictment.  They  were  not,  as 
this  is,  enacted  to  abridge  the  rights  of 
the  accused.  It  is  a  mistake  to  say  that 
they  required  to  be  liberally  construed 
because  they  inflicted  depriyation  and  dis- 
adyantage ;  on  the  contrary,  they  enlarged 
the  rights  of  the  party  accused,  and 
conferred  upon  him  distinct  and  new 
adyantages  to  such  a  degree  that,  in  the 
opinion  of  Bishop  Bwmet  as  quoted  by  Sir 
Michael  Foiier, 

"  the  design  of  it  (7  &  8  WiU.  8.  c.  3.)  seemeth 
to  be  to  make  men  as  safe  in  all  treasonable 
practices  as  possible ;" 

and  yet  the  judges,  in  putting  a  construc- 
tion there<Hi,  held  the  accused  had  a  right 
to  a  copy  of  the  caption  as  well  as  the  body 
of  the  mdictment. 

A  good  deal  of  argument  has  been 
adyanced  on  one  side  and  on  the  other  as 
to  whether  the  caption  is  part  of  the 
indictment  or  not.  Though  the  learned 
coxmsel  who  opened  the  case  for  the  tra- 
yersers  has  latterly  expressly  disclaimed 
the  intention  to  argue  that  it  was  a  part 

(o)  Foster,  229. 


of  the  indictment — on  what  ground  he  has 
not  informed  the  Court — yet  on  looking 
into  the  authorities  and  the  yiew  taken 
by  learned  judges  and  able  writers  who 
are  considered  as  authorities,  I  doubt  verv 
much  the  soundness  of  that  disclaimer.  I 
find  in  2  Ha/whine*  Pleas  of  the  Crown,  in 
chapter  25,  on  indictments  (it  is  a  work  of 
high  authority,  and  the  writer  has  neyer 
been  supposed  to  haye  taken  a  yiew  too 
fay  curable  to  the  rights  of  the  accused), 
in  the  commencement  of  the  chapter,  this 
definition  of  an  indictment : — 

**  An  indictment  is  an  accusation  at  the  suit  of 
the  King,  by  the  oath8  of  twelve  men  of  the 
same  coun1;y  wherein  the  offence  was  committed 
returned  to  inquire  of  all  offences  in  general,  in 
the  county,  determinable  by  the  court  into  which 
they  are  returned,  and  finding  a  bill  brought 
before  them  to  be  true." 

The  indictment  is  not  merely  a  record, 
or  instrument  in  writing  oontaining  the 
facts  constituting  the  charge,  but  it  is  a 
finding  by  twelye  men.  In  his  analysis  of 
the  particulars  to  be  considered  in  this 
chapter  on  indictment  he  enumerates 
amongst  them : — 

"  6.  Who  may  and  ought  to  be  indictors ;  8. 
Of  the  form  of  the  body  of  the  indictment ;  9. 
Of  the  form  of  the  caption  of  the  indictment" 

It  is  not  only  an  accusatioi^  but  it  is 
and  becomes  so  as  a  finding  by  twelye 
competent  qualified  men ;  and  accordingly 
we  find  that,  when  the  purty  is  called  upon 
to  plead  to  the  indictment,  if  the  caption 
shows  that  it  is  not  a  finding  by  twelye 
such  men  or  leayes  it  uncertain  whether 
it  is  a  finding  by  twelye  men,  he  may 
demur  to  it.  It  is  not  then  an  indictment, 
and  he  is  not  called  to  answer  it.  Why  P 
Because  it  is  not  a  finding  hj  twelye  men. 
If  it  appear  that  the  grand  jurors  are  not 
men  belonging  to  the  county,  he  may  also 
demur.  Their  incompetency  or  dis-quaU- 
fication  on  yarious  grounds,  may  be  the 
subject  of  a  plea  in  abatement ;  and  unless 
he  know  when,  where,  and  by  whom  the 
bill  is  found,  he  has  not  the  means  of 
pleading  such  special  matter  with  adyan- 
tage.  It  therefore  appears  to  me  that,  as 
I  haye  been  in  the  habit  of  thinking,  the 
indictment  consists  of  two  parts,  the  body 
and  the  caption.  With  respect  to  that 
passage  cited  from  the  case  of  The  King 
y.  Atki/Mon,  in  the  note  to  Sawndere' 
Reports,  250(2,  it  can  hardly  be  held 
that  Lord  Mansfield  meant  to  go  the 
length  of  holding  that  the  caption  is  no 
part  of  the  indictment.  The  question  in 
that  case  was,  whether  an  incorrect  copy 
of  the  caption  returned  might  be  amended 
according  to  the  truth  and  conformably  to 
the  original  caption,  a  copy  which  was 
incorrect  by  the  mere  blunder  of  the  officer 
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who  was  only  ministerial  in  makinp^  the 
aot,  M  Lord  McM$field  sajis ;  he  does  add 
that 

*<  the  caption  it  no  part  of  the  indictment,  it  is 
only  n  copj  of  the  style  of  the  court  at  which 
the  indictment  is  found.'* 

So  far  he  is  correct,  that  it  is  no  part  of 
the  finding  or  act  of  the  jury.  I  cannot 
consider  this  dictwn  bji  authority  to  that 
extent  in  express  opposition  to  bawkins^ 
for  in  that  very  case  the  question  whether 
there  were  a  snfiBcient  indictment  depend- 
ed on  the  contents  of  the  caption ;  suppose 
it  does  go  that  length,  it  is,  after  all,  but 
the  dictum  of  Lord  Mansfield,  and,  I  should 
Bay*  against  the  reason  of  the  thing  as  well 
as  the  authorities.  The  ancient  coarse 
was  for  the  jury  to  find  the  bare  facts,  and 
for  the  officer  to  put  them  into  form  ;  it  is 
unjust  to  say  that  Lord  Mantfield  was 
laying  it  down  as  an  absolute  proposition 
that  the  caption  is  in  no  point  of  view 
part  of  the  indictment,  for  that  was  not 
the  decision  in  the  case. 

It  has  been  suggested  as  an  objection  to 
this  application,  uiat  the  party  is  calling 
on  the  Court,  in  this  oarly  part  of  the  term, 
to  give  that  which  is  only  completed  at 
the  end  of  the  term.  That,  if  an  answer  in 
this  case,  would  be  an  answer  in  hiffh  trea- 
son as  well  as  in  misdemeanor.  The  same 
difficulty  -vi^ould  occur  in  both  cases,  but 
in  my  mind  ho  is  only  calling  on  the  Court 
to  hare  that  done  which  ought  to  have 
been  done,  and  which  f^om  mere  neglect 
has  grown  into  disuse.  I  do  not  mean  to 
attach  blame  to  the  officer  of  the  Court  in 
this  particular  instance,  but  in  strictness 
it  is  his  duty  to  enter  the  proceedings  of 
the  Court  de  die  in  dirnn,  and  so  it  would 
appear  from  the  record  when  it  is  made 
up.  For  the  caption  is  entered  as  of  the 
first  day  of  the  term.  There  is  no  incon- 
venience in  this  course.  There  may  be, 
it  is  true,  several  indictments  found  on 
several  days  in  the  term,  but  if  anything 
special  occurs,  the  caption  may  and  ought 
to  be  framed  accordinglv. 

Another  objection  has  been  urged, 
namely,  that  this  application  is  contrary 
to  the  practice  of  the  Court.  No  doubt, 
the  practice  of  the  Court  is  the  law  of  the 
Court,  but  I  have  not  heard  of  any  rule  or 
dictum  before  to-day,  that  under  this 
statute  the  accused  is  not  entitled  to  a 
oopy  of  the  caption.  I  cannot  consider 
that  because  the  objection  has  not  been 
made,  for  the  case  has  not  arisen  during 
the  twenty-four  years  since  the  passing  or 
the  statute,  that  any  practice  against  the 
application  has  been  shown  to  exist.  In 
tne  few  Crown  prosecutions  which  have 
since  occurred,  the  officer  of  the  Court  may 
have  refused  to  give  a  copy  of  the  caption, 
and  the  parties  may  have  submitted  with- 


out remonstrance ;  but  I  cannot  imagine 
that,  because  the  question  was  never  raised 
before,  even  if  an  opportunity  of  raising  it 
has  occurred,  therefore  this  is  to  be  con- 
sidered as  the  practice  of  the  Court  binding 
the  Court  as  law.  As  for  the  practice  at 
issue,  I  never  .knew  an  instance  in  which 
the  question  was  discussed  or  even  men- 
tioned. The  caption  is  not  in  common  prac- 
tice asked  for  Or  given.  Why  P  Because 
the  parties  apply  at  their  own  expense,  for 
what  in  ordinary  cases  is  alone  material — 
the  body  of  the  indictment.  They  pay  for 
what  they  get  and  do  not  ask  for  more 
than  they  want.  No  cases  have  been 
produced  in  which  the  caption  has  been 
refused  where  material.  I  do  not  think 
that  such  negative  evidence  is  sufficient 
to  establish  a  practice.  These  are  the 
grounds  on  which  it  appears  to  me  that 
the  construction  of  this  statute  ought  to 
be  governed  by  the  practice  under  the 
statute  of  7  William  3.  c.  3.  and  7  Anne 
c.  21.  in  England,  and  5  Geo.  3.  c.  21.  in 
Ireland.  Of  course  when  I  am  under  the 
disadvantage  of  difieriuff  from  the  rest  of 
the  Court,  I  must  feel  that  there  is  every 
probability  that  I  am  wrong.  But  no  other 
disadvantage  will  ensue,  because  the  rule 
of  the  Court  will  not  be  according  to  my 
opinion. 
After  some  discussion  on  another  topic, 
Pebbin,  J.  :  My  attention  has  been 
drawn  by  my  brother  Grampton  to  a  pas- 
sage in  2  Hale,  P.C.  165,  which  had  escaped 
me,  and  to  which  I  have  net  adverted ;  it 
is  this : 

"  The  caption  of  the  indictment  is  no  part  of 
the  indictment,  bat  it  is  the  style  or  preamble, 
or  return  that  is  made  from  an  inferior  Court  to 
a  superior,  from  whence  a  certiorari  issuen  to 
remove ;  or  when  the  whole  record  is  made  up 
in  form,  for  whereas  the  record  of  the  indict- 
ment as  it  stands  upon  the  file  of  the  Court 
wherein  it  is  taken  is  only  thus  :  juratores  pro 
domino  Reae  super  sacramenium  svum  present- 
ani,  when  this  comes  to  be  returned  upon  a  cer- 
tiorari, it  is  more  full  and  explicit." 

Lord  Hale  does  here  certainly  say  tho 
caption  is  no  part  of  the  indictment,  but 
not  in  the  sense  contended  for,  nor  to  the 
extent,  nor  that  it  is  not  essential  to  the 
indictment,  as  appears  in  the  subsequent 
pages,  when  he  treats  of  the  caption  and 
of  the  body  of  the  indictment;  so  that 
without  observing  as  fully  upon  this  pas- 
sage as  I  should  had  it  been  brought  to 
my  attention  when  delivering  my  opinion, 
it  appears  to  me  subject  to  the  same  view 
as  Lord  MamsfiM*8  position,  and  so  not  to 
apply  exactly  to  the  matter  in  argument. 

Tuesday,  November  14. 
Pleas  in  Abatement. 
The  following  plea  was  handed  in  in 
person  by  Daniel  U'ConneU : — 
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*'  And  the  said  Daniel  O'Connell,  in  his  own 
proper  person  comes  into  the  Court  here  of  our 
Lady  the  Queen,  before  the  Queen  herself,  and 
haying  heard  the  said  alleged  indictment  read, 
and  protesting  that  he  is  not  guilty  of  the 
premises  charged  in  the  said  alleged  indictment, 
or  of  any  part  thereof  for  plea  in  abatement 
thereto,  nevertheless  saith  that  he  ought  not  to 
be  compelled  to  answer  the  said  alleged  indict- 
ment, and  that  the  same  ought  to  be  quashed, 
because  he  saith  that  the  said  alleged  indictment 
heretofore,  to  wit  on  the  2nd  day  of  November 
1843,  to  wit  at  the  said  Court  of  our  Lady  the 
Queen  before  the  Queen  herself,  to  wit  in  the 
parish  of  St.  Mark,  in  the  county  of  the  city  of 
Dublin,  was  found  a  true  bill  by  the  jurors 
aforesaid  upon  the  evidence  of  divers,  to  wit 
four  witnesses  then  and  there  produced  before 
and  then  and  there  examined  by  the  jurors 
aforesaid,  and  that  the  witnesses  so  then  and 
there  produced  before  and  examined  by  the 
jurors  aforesaid  were  not,  nor  was  any  of  them 
previous  to  their  and  his  being  so  examined  by 
the  jurors  aforesaid  sworn  in  the  said  Court  of 
our  said  Lady  the  Queen  before  the  Queen  her- 
self, according  to  the  provisions  of  a  certain 
Statute  passed  in  a  session  of  Parliament  holden 
in  the  56th  year  of  the  rei^  of  his  late  Majesty 
King  George  the  Third,  intituled  *  An  Act  to 
regulate  the  proceedings  of  Grand  Juries  in 
Ireland  upon  bUls  of  indictment,'  to  wit  in  the 
parish  of  St.  Mark,  in  the  county  of  the  city  of 
Dublin  aforesaid,  and  this  he  is  ready  to  verify  ; 
wherefore  he  prays  judgment  of  the  said  indict- 
ment, and  that  the  same  may  be  quashed,  and 
so  forth." 

Similar  pleas  were  handed  in  by  the 
seyeral  other  traversers  in  person. 

The  Attorney  General  having  objected 
that  the  traversers  were  not  entitled  to 
plead  in  abatement  at  this  stage,  the  Court 
postponed  the  consideration  of  the  qnes- 
tion  to  the  following  day  without  prejudice. 

Wednesday,  November  16. 

Attorney  General :  These  pleas  in  abate- 
ment are  out  of  time.  The  traversers 
were  bound  to  plead  in  abatement,  when 
charged  with  tne  indictment;  that  has 
been  the  practice  both  in  felonies  and  mis- 
dcameanors.  1  Chitty,  Cr.  L.  447 ;  4  id. 
520,  note  ;  2  Gabbett's  Cr.  L.  328 ;  1  Burns' 
Justice.  Abatement,  2;  Bern.  v.  Kir' 
wa/n.(a)  The  statute  of  60  Geo.  3. 
c.  4.  giving  four  days  to  plead,  does  not 
apply  to  pleas  in  abatement.  The  mis- 
chief to  be  remedied  by  the  Act  was  clear, 
and  it  should  not  be  construed  to  extend 
the  time  for  putting  in  unnecessaiy  pleas. 
Before  the  passing  of  the  Act,  if  there  had 
been  an  imparlance,  the  party  would  not 
have  been  entitled  to  plead  in  abatement.  (6) 
Under  this  section  giving  the  party  four 
days  to  plead  or  demur,  it  was  never  in 
contemplation  that  he  was  to  put  in  a 

(a)  31  8t.  Tr.  578. 

(6)  Bacon's  Abr.  Plea,  C.  8. 


dilatory  plea.  In  the  ordinary  rule  of 
this  Court,  the  eight-day  rule  to  plead 
does  not  permit  tne  party  to  plead  in 
abatement,  or  to  the  jurisdiction;  that 
should  be  pleaded  in  four  days. 

PfiRKiN,  J. :  I  believe  the  practice  of 
the  Court,  before  the  passing  of  the  Act, 
was  that  the  same  time  was  allowed  for 
pleading  in  abatement  in  Crown  and  in 
civil  cases. 

Attorney  General:  If  that  be  so,  then 
this  plea  is  late  under  any  circumstances. 
In  civil  cases  and  in  misdemeanors^  the 
rule  is  the  same,  and  a  dilatory  plea 
should  be  filed  within  four  running  days. 
The  rule  in  this  case  commenced  to  run 
on  Friday,  and  should  have  been  filed 
on  Monday,  as  Sunday  counts  as  one  of 
the  four  days.  It  is  clear,  then,  that  prior 
to  the  passing  of  the  Act,  those  pleas  could 
not  have  been  received. 
*  Peerin,  J. :  Do  you  infer  from  this  that 
a  plea  in  abatement  is  taken  away  P 

Attorney  General :  No.  Either  they  are 
to  plead  on  arraignment,  or  to  plead  in 
four  running  days.  If  they  are  to  plead 
in  four  running  days,  the  stattlte  has  no 
reference  to  pleas  in  abatement,  it  has 
only  reference  to  pleading  in  bar  or  de- 
murring, and  has  not  the  efiect  of  ex- 
tending the  time  for  pleading. 

Moore :  The  Attorney  General* 8  argument 
was,  that  if  the  statute  had  not  passed,  we 
are  not  at  liberty  to  plead  in  abatement, 
unless  at  the  time  of  arraignment.  In  2  Hale, 
P.C.  219,  arraignment  is  the  time  given  to 
the  party  to  answer  and  to  say  whether  he 
is  guilty  or  not,  and  that  time,  according 
to  the  rules  of  the  Court,  did  not  arrive 
until  yesterday,  and  we  were  not  boimd  to 
say  whether  we  would  plead  in  bar  or  in 
abatement.  But,  whatever  doubt  may 
have  existed  antecedent  to  the  statute, 
there  is  not  a  particle  of  •  doubt  with  re- 
pect  to  the  right  to  plead  in  abatement 
under  the  statute.  It  is  clear  that  at 
common  law  in  misdemeanor  cases,  the 
party  had  a  right  to  imparl  to  the  ensuinc 
term.(a)  But  then  it  is  said,  if  we  had 
entered  an  imparlance  we  should  have  been 
precluded  from  pleading  in  abatement. 
Whatever  be  the  rule  in  civil  cases, 
there  is  no  authority  ti^at  after  an  im- 

Sarlance  in  a  criminal  case,  the  party  is 
eprived  of  his  right  to  plead  in  abate- 
ment ;  and  the  Court  would  be  slow  to  ex- 
tend ^e  rule  to  Crown  cases,  which  would 
have  the  effect  of  depriving  a  party  of  a 
benefit  he  would  otherwise  be  entitled  to. 
Hatohell  for  the  defendant  Bay :  I  sub- 
mit that  those  pleas  ought  to  be  received. 
When  on  Friday  the  rule  to  plead  was 
entered,  we  applied  to  the  clerk  of  the 
Crown  to  be  informed  at  what  time  it  was 

(«)  Meg,  7.  Rawlins,  3  iSaik.  185. 
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necessary  to  pnt  in  a  plea,  and  we  got  a 
certificate  from  him  stating,  that  we  had 
the  whole  of  Taesday,  so  that  if  we  relied 
on  this  certificate  alone,  this  plea  ought 
to  be  receiyed.  [Counsel  read  a  corre- 
spondence in  which  the  clerk  of  the  Crown, 
in  answer  to  an  inquiry  by  the  defendants' 
solicitors,  whether  Monday  or  Tuesday 
would  be  the  last  day  to  plead  or  demur, 
wrote  that  the  parties  would  haye  the 
whole  of  Tuesday  to  comply  with  the  rule.] 
Henn  followed  and  appealed  to  the  Crown 
to  withdraw  their  opposition  on  this  last 
ground  alone. 

Penkefatheb,  L.O.J. ,  gaye  judgment 
against  the  Crown  There  did  not  appear 
to  be  any  ground  for  saying  that  the  officer 
of  the  Court  had  been  tricked  or  imposed 
on,  and  after  his  communication  stating 
that  the  trayersers  would  haye  the  whole 
of  Tuesday  to  plead,  the  Attorney  Omieral 
could  not  in  any  case  insist  on  the  rule  in. 
this  instance.  The  statute  60  Oeo,  3.  c.  4., 
which  took  away  the  yaluable  right  of 
imparlance,  gaye  the  trayerser  four  days 
to  plead  in.  It  was  said  the  section  did 
not  apply  to  pleas  in  abatement,  but  if  so, 
why  was  it  not  expressly  limited  to  pleas 
in  barP 

Burton,  Ckampton  and,  Pebbik,  JJ., 
concurred. 

Attorney  General:  I  understand  the 
several  pleas  to  be  now  receiyed.  I  now 
hand  in  a  demurrer  to  each  of  them  ;  and 
I  submit  that  I  am  entitled  to  call  on  the 
trayersers  to  join  in  demurrer  vnstcmter, 

Moore:  Trayersers  wei-e  entitled,  ac- 
cording to  the  practice  on  the  Crown  side 
of  the  Court,  to  a  four-day  rule  to  join  in 
demurrer. 

Attorney  OenercU:  In  Bex  y.  Layer, {a) 
on  demurrer  to  a  plea  in  abatement,  the 
Lord  Chief  Justice  said,  "  I  daresay  this  is 
the  first  case  where  the  Attorney  General 
demurred  that  the  party  asked  time  to  join 
in  demurrer." 

Moore :  That  was  a  capital  case ;  in  mis- 
demeanor it  is  otherwise.  Bex  y.  John' 
9on,(b)  Bex  y.  Gi/never.{c) 

The  Court  haying  consulted  Bourne, 
clerk  of  the  Crown, 

PsNNEFATHER,  L.C.J. :  It  appears  that 
the  practice  in  this  country  is  to  giye  a 
four-day  rule  in  such  cases. 

Attorney  General :  I  know  that  the  or- 
dinary practice  may  be  so ;  but  the.  ques- 
tion is,  whether  these  parties  bound  by  their 
recognizances  to  the  Crown,  as  I  haye 
bound  them  in  this  case,  to  appear  from 
day  to  dajr,  are  not  thus  obliged  to  join  in 
demurrer  tnfton^.  (Coxmsel  read  the  re- 
cognisance, and  then  continued :)  I  insist 

(a)  16  St.  Tr.  122. 

(6)  6  East,  583.  , 

(c)  6  T.  R.  694. 


that,  as  chief  officer  of  the  Crown,  and 

representing  the  Soyereign  in  this  case, 

I  am  at  liberty  toTorm  my  opinion,  and 

I  say  again  that  I  consider  these  pleas  to 

haye  b^n  put  in  for  delay.    If  this  is  not 

so,  why  should  they  not  be  ready  to  argue 

them  to-morrow  P    I  call  on  them,  if  their 

object  be  not  delay,  to  join  in  demurrer 

instanter,  and  whateyer  rules  of  practice 

may  exist  on  this  point,  I  insist  and  claim 

it  as  my  right  that  they  should  not  be 

adhered  to  strictly.    It  was  well  observed 

,  by  Lord  Plunhet  that  the  rules  of  the 

I  Court  are  the  seryants  of  the  Court,  and 

,  where  a  plea  in  abatement  is  put  in,  as  I 

I  assert  in  order  to  create  delay,  and  where 

!  I  sustain    that  view    by  demurring    as 

i  rapidly  as  I  could,  I  say,  that  considering 

!  these  circumstances,  I  trust  your  Lord- 

I  ships  will,  notwithstanding  any  rule  of 

I  practice  to  the  contrary,  require  them  to 

I  join  in  demurrer  forthwith,  as  I  require 

j  them. 

I  Moore:  The  learned  Attorney  General 
has  made  one  of  the  most  extraordinary 
I  propositions  that  was  eyer  made  by  any 
I  counsel  in  any  case.  There  is,  according 
to  the  report  of  the  officer,  a  certain  prac- 
tice existing  in  the  Court,  entitling  a  party 
accused  to  a  certain  priyilege,  and  yet  the 
Attorney  General  grayely  calls  upon  your 
Lordships  to  disregard  the  former  practice 
of  the  Court,  because,  and  merely  because, 
he  has  made  up  his  mind  that  our  object 
is  delay,  and  because  he  has  also  made  up 
his  mind  to  argue  the  matter  to-morrow, 
and  that  therefore  all  these  rules  that 
haye  been  established  by  the  Court  for  its 
guidance,  and  that  are  for  the  benefit  of 
the  accused,  are  to  be  laid  aside  at  his 
bidding.  If  the  Attorney  Chneral  can 
bring  forward  any  authority  to  support 
this  strange  and  unconstitutional  doctrine, 
it  will  be  one  that  I  never  heard  of  before, 
and  I  trust  will  neyer  hear  of  again. 

Attorney  General:  I  haye  been  asked 
for  an  authority,  and  I  giye  as  my 
authority  the  case  of  Bsx  y.  JTirtoan, 
which  I  haye  already  cited,  and  which 
took  place  in  this  Court,  and  having  re- 
ferred to  that  authority,  I  now  again  call 
on  the  Court  to  require  the  traversers  to 
join  in  demurrer  instanter. 

Pbnnbfathbr,  L.C.J. :  Was  there  any 
obiection  taken  in  that  case  by  the  trayer- 
sers, or  any  application  on  iheir  behalf, 
for  a  postponement  P 

AtUvmey  General :  No,  my  Lord,  there 
was  not. 

Pbnnsfathbb,  L.C.J. :  And  do  not  you 
know  that  that  is  no  authority  P 

Attorney  General :  Of  course  I  leave  the 
matter  to  the  Court  to    haye   the  rule 
entered. 
After  a  pause  of  some  moments. 
The  Attorney  General  againrose  and  said : 
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I  now  call  for  the  rule  to  join  in  de- 
murrer in  four  days. 

Pbnnefatheb,  L.C.J,  (addressing  the 
Attorney  General) ,  said :  When  you  men- 
tioned the  matter  at  first,  and  cited  La/yefr*$ 
case,  it  occurred  to  me  that  what  you  read 
appeared  exceedingly  reasonable,  and  that 
the  party  who  had  put  in  a  dilatory  plea, 
which  undoubtedly  this  plea  must  be  con- 
fessed to  be,  should  be  prepared  to  defend 
it  when  called  upon  to  d!o  so.  I  cannot 
see  the  reason  why  a  rule  should  hold  in 
capital  cases  and  not  in  other  cases  ;  and 
when  the  thing  was  first  mentioned  I  did 
concur  in  your  reasons,  and  I  thought  the 
parties  were  bound  to  join  in  demurrer 
forthwith ;  but  as  the  practice  is  reported 
by  the  officer  to  be  to  enter  a  four-day 
rule,  we  cannot  now  depart  from  it. 

On  Monday,  November  20,  Ford  at- 
tended to  hand  in  a  joinder  in  demurrer 
on  behalf  of  Dcmiel  O'ConneUt  but  the 
Attorney  Oeneral  required  that  the  tra- 
versers should  hand  in  their  joinders  in 
person,  and  suggested  that  they  should  do 
BO  the  following  day,  on  which  he  applied 
that  the  argument  should  be  fixed. 

Ford,  for  O'Oomiell,  argued  that  the 
traversers  were  entitled  to  further  time 
after  joining  in  demurrer.  The  standing 
rule  of  the  Court  was  that  a  demurrer  was 
not  argued  in  the  same  term  in  which  it 
was  taken.  Further,  time  was  required 
to  make  up  the  paper  books. 

The  Attorney  Oeneral  having  offered  to 
provide  the  traversers  with  paper  books 
free  of  expense,  the  clerk  of  the  Crown 
stated,  in  answer  to  the  Court,  that  the  tra- 
versers not  being  called  upon  to  share  the 
expense  of  making  up  paper  books,  had  no 
such  right  as  claimed. 

The  argument  was  fixed  for  the  follow- 
ing day. 

Tuesday,  November  21. 
The  Attorney  Oeneral  argued  in  support 
of  the  demurrer  to  the  plea  in  abatement. 
It  is  stated  in  the  plea  tiiat  the  four  wit- 
nesses on  whose  evidence  the  indictment 
was  found  by  the  grand  jury  were  not 
first  sworn  in  open  court  according  to  the 
provisions  of  56  Oeo.  3.  c.  87.,  and  the 
question  is  whether  the  subsequent  Act  of 
1  &  2  Vict.  c.  37.,  empowering  the  foreman 
of  the  grand  jury  to  swear  the  witnesses, 
applies  to  the  Court  of  Queen's  Bench.  The 
Commission  Court  for  the  city  and  county 
of  Dublin  stands  on  the  same  footing  as 
the  Court  of  Queen's  Bench  in  this  respect, 
and  it  has  been  held  by  Wolfe,  C.B.,  and 
Moore,  J.,  at  the  first  commission  after 
the  passing  of  1  A  2  Viet.  o.  37.,  and  by 
JDoherty,  C.  J.,  and  Johnson,  J. ,  at  the  follow- 
ing commission,  and  by  all  the  presiding 
judges  since,  that  the  Act  applied  to  the 
Commission  Court.     Under    56  Oeo,  3. 


o.  87.  the  witnesses  to  go  before  the  grand 
jury  were  sworn  in  court,  and  this  Ted  to 
inconvenience,  the  proceedings  of  the 
Court  were  interrupted  and  there  was  an 
irreverent  administration  of  the  oath  in 
the  noise  and  confusion  of  the  court.  The 
object  of  1  <&  2  Vict,  was  to  remedy  this 
mischief ;  while  preserving  the  vivd  voce 
examination  of  the  witnesses  ensured  by 
56  Oeo.  3.  c.  87.     It  is  entitled, 

"An  Act  to  empower  the  foreman,  or  any  other 
mem1>er  of  grand  jiuies  in  Ireland,  to  adminiF.ter 
oaths  to  witnesses  on  bills  of  indictment." 

The  title  shows  that  it  is  not  confined 
to  any  particular  class  of  courts. 

The  preamble  recites  that  the  adminis- 
tration of  the  oath  in  court  had  been  pro- 
ductive of  delay  and  inconvenience ; 
"  for  remedy  whereof," 

that  is,  for  remedy  of  the  mischief 
arising  from  the  swearing  of  witnesses  in 
open  court, 

*'be  it  enacted,  that  in  all  cases  where  bills 
of  indictment  are  to  be  laid  before  grand  juries 
in  Ireland  for  their  consideration  the  clerk  of 
the  Crown  at  the  assizes,  and  the  clerk  of  the 
peace  at  quarter  sessions,  or  his  or  their  deputy, 
shall  endorse  upon  the  back  of  each  bill  of 
indictment,  the  name  or  names  of  the  witnest^es 
for  the  Crown  in  support  of  such  bill,  and  bhall 
send  the  name  so  endorsed,  to  the  grand  jury, 
and  the  foreman  or  other  member  ot  the  grand 
jury  so  empannelled  shall,  previous  to  the 
examination  of  any  witnesses  whose  name  Rhall 
appear  endorsed,  &c.,  administer  the  oath,  &c.'* 
And  it  then  contains  the  following  pro- 
visoes : 

**  That  the  said  oath  is  not  to  be  in  addition 
to,  but  in  lieu  of  that  heretofore  admimstered  by 
the  56  Geo.  3,  and  that  no  foreman  of  any 
grand  jury  shall  have  power  to  administer  such 
oath  to  any  witness  whose  name  shall  not  have 
been  previously  endorsed  on  such  bill  of  indict- 
ment by  the  clerk  of  the  Crown  or  clerk  of  the 
peace  respectively." 

Now,  because  the  Act  has  named  the 
clerk  of  the  Crown  at  assizes,  and  the 
clerk  of  the  peace  at  sessions,  as  the 
ministerial  officers  to  perform  this  duty, 
the  Court  is  called  on  to  say  that  the  Act 
only  applies  to  assizes  and  sessions,  and 
to  decide  contrary  to  what  has  been  re- 
ceived by  all  the  judges  in  Ireland,  as  the 
true  construction  of  the  Act. 

Sir  C.  O^Logklen  and  Moore,  conird,.{a) 
The  Solicitor  QefnerdL  in  reply  contended 
that  the  form  of  the  plea  m  abatement 
was  bad,  for  not  showine  the  names  of 
the  witnesses  sworn  by  the  foreman,  or 
that  no  other  witnesses  were  sworn,  and 
cited  2  Sannd.  209a;  Bex  v.  OooTce\  (5) 
Dockary  v.  Lwwrenee.(c) 

(a)  See  the  aigament  in  the  House  of  Lords 
below,  p.  755. 

(ft)  2  B.  &  C.  618. 
(c)  Cai.  Frac.  C.P.  29. 
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Wednesday,  November  22. 


Pennefather,  L.C.J. ,  in  giving  jtidg- 
ment :  This  is  a  case  of  peculiar  import- 
ance as  affecting  the  criminal  administra- 
tion of  justice  in  this  country,  not  only 
as  regards  the  present  parties  before  the 
Court,  but  also  as  relates  to  all  the 
criminal  couTictions  which  haye  taken 
place  in  the  city  of  Dublin,  at  the  com- 
missions of  oyer  and  terminer  there,  and 
in  the  county  of  Dublin,  and  at  the  special 
Commissions  in  the  country. 

Certainly  it  would  be  a  very  strange 
and  much  to  be  lamented  conclusion,  if 
the  Court  should  be  of  opinion,  that  all 
which  has  been  done  in  passing  bills 
before  grand  juries  at  special  commis- 
sions, or  in  the  Court  of  Queen's  Bench, 
has  been  erroneous.  Of  course,  if  the 
Court  should  see  it  demonstrated  that 
it  is  acting  in  error,  whatever  the  conse- 

?uence  be,  the  law  must  take  its  course, 
cannot  but  feel  satisfaction  that  this 
general  inconvenience,  and  most  disastrous 
consequence,  will  not  take  place  by  reason 
of  the  vi^w  the  Court  have  come  to  upon 
the  construction  of  this  Act. 

Having  referred  to  the  mischief  the  Act 
was  designed  to  remedy,  and  the  general 
principles  of  construction,  the  learned 
judge  proceeded  .-J  The  Act  says  ; — 

*'  In  all  cases  where  bills  of  indictment  are  to 
be  laid  before  grand  juries  in  Ireland  for  their 
consideration,  the  clerk  of  the  Crown  at  the 
assizes,  and  clerk  of  the  peace  at  quarter  sessions, 
or  his  or  their  deputy," 

that  is,  when  such  officer  shall  exist. 
They  are  instances  pointing  out  that  such 
officer  should  act  in  pursuance  of  the 
Act,  which  is  as  general  as  language  can 
make  it,  and  is  to  operate  in  all  cases. 
Now  the  clerk  of  the  Crown  at  assizes  and 
the  clerk  of  the  peace  at  Quarter  sessions 
would  be  incompetent  ana  unable  to  act 
in  all  cases ;  they  can  only  act  in  their 
respective  counties.  Wherever  they  exist 
they  are  the  proper  officers  called  on  to 
put  this  Act  into  execution,  that  is,  not  in 
exclusion  of  other  cases  where  similar  and 
proper  officers  exist,  though  not  distinctly 
enumerated  in  the  Act.  Those  that  are 
particularised  are  insta/r  omni/um  and  put 
by  way  of  example.  Give  it  that  mean- 
ing, then  the  words  *'  in  all  cases  "  will 
be  explained,  whereas  give  it  a  contrary 
meanmg,  then  those  words  will  apply  to 
cases  where  such  officers  have  not  a  power 
of  acting. 

Further,  this  is  a  dilatory  plea  in  con- 
templation of  law ;  a  kind  of  pleading  to 
which  no  favour  is  held  out  by  the  law, 
because  it  tends  rather  to  defeat  than 
promote  justice,  and  no  strictness  can  be 
regarded  as  too  great  with  regard  to  such 
pleading.     I  need   not   go  through    the 


cases  upon  the  subject;  they  are  found 
collected  in  2  Saund.  203a  ;  Cro.  Jac.  82 ; 
3  T.R.  186.  There  appears  an  insufficiency 
in  the  form  of  this  plea.  It  is  a  plea  to  a 
bill  of  indictment,  that  one  or  two  of  the 
witnesses  were  not  sworn  in  open  court — 
that  is,  that  it  must  be  bad,'  not  being 
found  upon  the  testimony  of  witnesses 
sworn  in  open  court;  but  the  Act  pro- 
vides that  the  affirmation  of  witnesses 
shall  be  sufficient.  Now,  suppose  this 
bill  had  been  found  upon  the  amrmation 
of  Quakers,  would  that  be  a  bad  bill 
because  it  was  not  on  sworn  testimony  P 
I  think  not.  Therefore,  upon  that  ground, 
as  well  as  upon  the  true  construction  of 
the  Act  of  Parliament,  I  am  of  opinion 
that  the  plea  is  bad,  and  tftiat  the  demurrer 
which  has  been  put  in,  on  behalf  of  the 
Crown,  must  be  allowed. 

BuKTON  and  Crampton,  JJ.,  having  con- 
curred, Perrin,  J.,  in  giving  judgment, 
observed :  Though  I  think  the  clause  re- 
specting and  introducing  the  terms  **  clerk 
of  the  Crown  at  the  assizes"  and  '* clerk 
of  the  peaoe  at  the  quarter  sessions "  is 
inaccurate,  and  though  it  may  be  argued 
that  the  person  who  framed  this  Act  did 
not  advert  to,  or  know  whether  there  was 
any  other  tribunal  than  the  assizes  and 
quarter  sessions,  still  there  are  words  in 
the  Act  of  Parliament  sufficiently  large 
and  distinct  to  remove  the  difficulty  and 
doubt  which  may  arise.  I  thiuK  the 
enacting  words  do  substantially  and  suffi- 
ciently provide,  that  in  all  cases  where 
bills  are  to  be  laid  before  grand  juries  for 
their  consideration,  the  foreman  or  other 
member  of  tiie  grand  jury  shall  administer 
the  oath,  which  oath  it  substitutes  for  that 
before  administered  under  the  66  Geo.  3. 
c.  87#,  which  was  universal,  but  provided 
that  no  witness  should  be  examined  whose 
name  was  not  endorsed  by  the  clerk  of 
the  Crown  and  tJie  clerk  of  the  peace,  and 
this  enactment  appears  to  me  to  meet  the 
mischief,  and  does  not  go  beyond  it,  and 
remedies  it.  I  therefore  think  there  is  no 
castLS  omissus,  and  I  merely  construe  the 
Acts  which  are  before  me.  I  apply  their 
express  meaning  to  the  case  at  bar.  I 
do  not  control  that  meaning;  I  do  not. 
extend  it.  I  do  not  mean  to  legislate.  I 
mean  to  give  my  opinion  as  to  the  mean- 
ing of  these  two  Acts  of  Parliament.  I  do 
not  think,  therefore,  that  I  am  contra- 
vening any  authority  which  has  been  cited 
when  I  hold  that  since  the  1  &  2  Vict. 
c.  37.,  in  every  case  where  bills  are  laid 
before  grand  juries  in  Ireland,  tiie  wit- 
nesses ought  to  be  sworn  by  the  grand 
jury,  and  not  in  open  court  as  before.  I 
find  that  this  construction  of  the  statute 
at  which  I  have  arrived,  after  a  careful 
and  diligent  and  anxious  consideration,  in 
order  to  arrive  at  a  just  oonclusion,  has 
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been,  after  jadioial  oonsideratioii,  adopted 
bj  all  the  judges :  in  the  first  instance,  by 
that  able  and  enlightened  judge,  the  late 
Chief  Baron  Wolfe,  assisted  b^  Mr.  Jus- 
tice Moore,  at  the  next  commission  after 
the  passing  of  the  Act ;  by  Chief  Justice 
Doheriy  and  Mr.  Johneon,  when  their  at- 
tention was  expressly  pointed  to  it  after- 
wards. I  find  that  it  was  adopted  not 
only  by  them,  but  continued  by  every 
other  judge  at  the  different  commissions 
that  have  since  been  held,  and  it  is  ma- 
terial also  to  observe  that*  it  was  not 
merely  the  opinion  of  the  judees,  but  also 
of  the  existing  law  officers  of  the  Crown 
at  the  time,  whose  attention  was  distinctly 
drawn  to  it,  and  if  there  had  been  any 
doubt  entertaiped  by  the  judges  on  the 
subject,  the  matter  would  certainly  have 
been  remedied  by  an  Act  of  Parliament 
framed  to  meet  those  doubts.  I  therefore 
feel  myself  strongly  fortified  by  these 
judicial  declarations. 

On  these  groTmds,  therefore,  I  am  of 
opinion  that  the  demurrers  ought  to  be 
allowed,  and  that  these  pleas  are  in- 
sufficient. 

With  reference  to  the  ground  of  special 
demurrer,  it  is  not  necessary  that  I  should, 
and  I  do  not  express  any  opinion  upon  it. 
But  I  cannot  but  observe,  that  if  I  was 
satisfied  that  the  bpecial  demurrer  was 
well  founded,  it  would  go  far  to  convince 
me  that  the  rule  which  the  Court  made 
on  a  former  day,  refusing  the  names  oi 
the  witnesses,  was'  erroneous,  and  the 
argument  on  which  it  was  founded  unsafe. 
If  I  came  to  the  conclusion  that  this  plea 
ia  bad  in  point  of  form,  it  would  certainly 
consideraoly  shake  my  confidence  in  that 
decision. 

Judgment  of  re^pondeai  ouster  having 
been  given  by  the  Court, 

AUomey  Qeneral:  I  now  call  on  the 
Court  to  CB^  upon  the  traversers  to  appear 
on  their  recognizances,  and  to  plead  over 
insUxfUear.  In  Sheridwn's  case,  though  the 
rule  dues  not  appear  to  have  been  made 
from  the  report,  yet  it  must  have  been  so, 
as  a  day  was  immediately  fixed  for  the 
trial,  which  shows  that  they  must  have 
pleaded  over  instanier,  (Bex  v.  Sheridcun 
and  Kirwcm;  (a)  Bex\,  John8on.{h)) 

HcUcheU :  The  traversers  are  entitled  to 
a  four-day  rule  to  plead  over  after  judg- 
ment of  respondeai  ouster;  Tidd's  Prac. 
641,  9th  edit. ;  Bex  v.  WiUiams{c) ;  the  rule 
in  this  case  does  not  appear  in  the  report 
in  Shower,  but  in  ComherhcUch,  19 ;  EUofs 
caae{d)i  HoUe$*scMe. 

Whiteside,  on  the  same  side:  Bex  v. 


(a)  31  St.  Tr.  643. 

(6)  6  Kast,  601 1  Arch.  Prac.  by  Chitt.  667. 

(c)  Show.  631. 

Id)  Cro.  Car.  182 ;  1  Tremaine  P.C.302. 
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Sheridan  is  not  in  point.  There  the  de- 
fendant had  pleaded  not  guilty  to  the 
indictment,  as  well  as  in  abatement,  and 
it  would  have  been  too  late  for  him  to 
have  withdrawn  his  plea  of  not  guilty. 
In  Bex  V.  Johnson  the  Court  gave  two 
rales,  and  tlien  a  peremptory  rule,  after 
which  they  said  tney  would  give  judg- 
ment if  there  was  no  plea.  There  is 
a  difference  in  the  books  as  to  the  meaning 
of  insta/nter.  Counsel  then  cited  Bex  v. 
GooTc,{a)  and  Bex  v.  Taylor  Q))  \  1  Sellon's 
Prac.  275;  2  Arch,  by  Chitt.  667;  Lush. 
Prac.  419 ;  Cantwea  v.  Stirling  (c) ;  Bm 
V.  Williams.{d) 

Brewster,  in  reply  :  If  the  rule  in  civil 
cases  were  applicable,  they  'Jrould  be  too 
late  to  plead  at  all  now.  In  the  cases 
cited  for  the  traversers,  the  parties  ap- 
peared by  attorney;  whereas  in  Bex^T. 
Sheridan  the  traversers  were  boxmd  to 
appear  in  person.  The  cases  referred  to 
were  also  cases  of  informations.  The  case' 
of  Bex  V.  WiUiams  is  reported  in  three 
books.  Shower,  a  book  of  some  authority, 
says  nothing  of  a  four-day  rule,  after 
judgment  of  respondeat  ouster;  and  as  to 
the  report  of  it  in  Gomherhatch,  Lord 
Ellenborough,  in  Paune  v.  Drew,{e)  com- 
ments strongly  on  his  inaccuracy  as  a 
reporter.  If  this  application  be  allowed, 
if  a  party  shall  put  in  a  plea,  true  in  fact, 
but  bad  m  law,  he  will  effect  a  repeal  of 
60  Oeo,  3.  By  such  a  course,  instead  of 
the  four  days  to  plead  given  by  the  statute, 
he  gets  manv  days  to  plead;  one  day  is 
taken  up  in  aemurring ;  four  days  to  give 
in  demurrer ;  a  day  or  two  to  argue  the 
demurrer;  and  then  it  is  said  he  is  to 
have  four  days  more  to  plead  over  after 
judgment  of  respondeat  ouster.  The  out- 
side that  can  be  said  is,  that  it  is  a  matter 
for  the  discretion  of  the  Court.  No  ground 
has  been  shown  for  the  exercise  of  that 
discretion. 

HatcheU:  In  Sir  John  Eliot* s  case  the 
appearance  was  in  person. 

Attorney  General:  But  all  those  were 
cases  of  informations. 

Pbnnbfathbb,  L.C.J.  I  How  many  days 
have  elapsed  since  the  bill  was  found  P 

Brewster :  A  fortnight. 

Pbnkefathsr,  L.C.J. :  It  appears  to  me 
to  be  an  application  to  the  aiscretion  of 
the  Court ;  it  has  been  so  stated  by  the 
counsel  who  have  made  it,  and  it  is  so 
stated  to  be  in  Arehbold.(f)  Now  what  is 
there  in  this  case  to  induce  us  to  grant  it  P 
It  was  competent  to  the  parties  to  have 

(a)  2  B.  &  C.  871. 

(6)  3  B.  &  C.  512. 

Cc)  1  M.  &  Scott,  365. 

((0  2  Skinner,  217. 

(O  4  East,  521. 

(J)  2d4  vol.  by  Chitty,  p.  667. 
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stated  on  oath  particular  facts  to  show  that 
thoy  were  not  ready,  or  even  generally  that 
they  could  not  be  prepared  to  put  in  their 
pleas  in  time.  I  ao  not  blame  Mr.  O'Gon- 
tielVe  counsel  because  they  have  argued  a 
dilatory  plea  instead  of  putting  in  a  plea 
to  the  merits ;  it  was  a  very  proper  sub- 
ject for  the  consideration  of  the  Court. 
Mr.  O^Connell  has  been  furnished  with  a 
copy  of  the  indictment  a  fortnight  ago. 
There  is  no  allegation  that  he  does  not 
understand  everything  which  is  necessary 
to  enable  him  to  prepare  his  plea.  They 
have  the  power  of  pleading  not  guilty,  or 
demurring  generally  to  the  incuotment: 
they  do  not  say  which  course  they  are  ad- 
vised to  take,  or  that  they  have  made  any 
preparation  at  all  to  defend  themselves 
from  the  charge ;  and  admitting  that  it  is 
a  inatt<er  for  tne  discretion  of  the  Court, 
and  that  he  has  no  right  to  insist  on 
further  time,  he  has  made  no  case,  and  we 
must  assume  that  he  has  no  case,  or  can- 
not consistently  with  truth  make  any  case ; 
he  is,  Uieref  ore,  in  the  position  of  a  person 
applying  for  further  time  to  the  Court, 
merely  on  the  ground  of  delay,  and  as  he 
has  made  no  case,  and  pretends  to  no  case, 
there  is  no  reason  why  the  justice  of  the 
country  should  be  delayed,  and  we  are  all 
of  opinion  that  he  must  answer  over  in- 
stanter.  In  the  case  of  Begs  v.  Johnson  the 
Court  made  a  similar  order. 

Attorney  OeneraX :  I  move  that  the  tra- 
versers be  called  on  their  recognizances 
to  appear  and  plead  over. 

The  traversers  then  were  called  and  ap- 
peared, and  severally  handed  in  to  the 
clerk  of  the  Crown  a  plea  of  not  guilty. 

Attorney  Oeneral:  I  now  take  issue  ore 
tenus ;  t^e  clerk  of  the  Crown  will  add  the 
similiter  in  the  office. 

Friday,  NoTember  24. 
Motion  ioe  a  Tkial  at  Bab. 

The  Attorney  General  moved  for  a  tiial 
at  bar,  and  that  11th  December  should  be 
fixed  for  the  trial. 

Henn,  contra,  moved  that  the  trial  be 
fixed  for  the  let  of  February,  on  the 
ground  that  the  jury  lists  were  then  under 
revision  before  the  recorder,  and  would 
be  completed  on  the  following  Tuesday, 
and  would  come  into  operation  on  the  1st 
of  January  1844,  and  also  on  the  grounds 
of  the  magnitude  and  importance  of  the 
cause,  the  voluminous  nature  of  the  indict- 
ment, the  vast  variety  of  matters  alleged 
against  the  traversers,  and  the  impossi- 
bility of  their  being  prepared  to  defend 
themselves  w ithin  a  shorter  period.  Coun- 
sel relied  on  an  affidavit  sworn  by  Peirce 
M<ihony,  the  traversers'  attorney,  setting 
forth  the  very  imperfect  state  of  the  special 
j  ury  lists  of  1843,  which  contained  the  names 
of  only  three  hundred  and  eighty-eight 


persons  qualified  to  serve ;  of  these  only 
fiftj-three  professed  the  Boman  Catholic 
religion,  and  of  the  fifty-three,  thirty 
were  disqualified  as  magistrates  or  town 
councillors,  thus  leaving  only  twenty- 
three  Roman  Catholics  qualified  to  serve, 
whereas  there  were  at  least  three  hundred 
Boman  Catholics  fully  qualified  who  were 
not  on  the  list.  A  special  session  was 
then  being  held  before  the  recorder  of 
Dublin  for  the  purpose  of  correcting  the 
lists  and  forming  a  correct  jurors'  book ; 
and  the  recorder  had  stated  that  as  this 
was  the  first  bond  fide  revision  he  would 
be  enabled  at  last  to  prepare  a'  full  and 
complete  list.  A  fair,  impartial,  and 
satisfactory  trial  could  not  oe  had,  ac- 
cording to  the  affidavits;  until  the  revision 
then  in  progress  was  perfected.  Though 
the  recorder  had  only  got  through  one 
fourth  of  the  special  jury  list,  there  were 
five  hundred  and  thirteen  already  found 
qualified. 

Further,  it  was  impossible  that  the  tra- 
versers could  be  prepared  in  the  time 
which  it  was  proposed  to  give  them,  and, 
in  sucb  a  case,  no  verdict  returned  could 
be  satisfactory.  It  was  impossible  that 
the  object  of  the  Attorney  Genera>l  coiAd 
be  to  procure,  per  fas  out  nefas,  a  oonvic- 
tioQ.  He  was  as  much  interested  as  any 
other  person  that  the  trial  should  not 
only  be  conducted  to  a  just  result,  but  so 
conducted  as  to  leave  no  doubt  on  the 
public  mind  that  justice  had  been  done; 
and  if  a  trial  took  place,  with  a  jury 
selected  from  such  a  panel,  and  if  the 
defendants  were  forced  on  their  trial  in 
such  a  way  that  it  was  impossible  they 
could  be  prepared  for  their  defence,  the 
verdict,  if  a  conviction,  would  be  a  mis- 
chievous one,  and  not  conducive  to  justice. 

The  Attorney  (General  denied  that  the 
case,  though  of  imexampled  magnitude 
in  its  detaiU,  needed  any  great  inquiries  as 
to  their  ovidenco  by  the  traversers.  None 
of  the  meetings  reierred  to  in  the,  indict- 
ment or  theoill  of  particulars  had  been 
held  secretly,  or  in  a  manner  not  notorious 
to  the  public  or  to  the  defendants.  Most 
of  the  defendants  had  been  present  at  all 
the  meetings,  and  it  was  impossible  to 
suppose  a  case  in  which  the  parties  ou^ht 
to  be  so  well  prepared.  As  to  the  revision 
of  the  jury  list,  weight  no  doubt  should  be 
given  to  the  recorder's  remarks;  but  it 
would  certainly  appear  that  a  jurors'  book 
made  out  when  the  pending  prosecutions 
were  not  thought  of  would  compare  favour- 
ably with  a  list,  however  respectable,  made 
out  during  the  excitement  of  the  present 
prosecution,  and  when  the  defendants' 
attorneys  had  been  engaged  in  cany* 
ing  out  the  revision.  But,  although  he 
felt  that  it  was  his  imperatiye  duty  to 
resist   to   the  utmost  of  his  power  the 
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technical  objections  made  to  the  pro- 
gress of  that  momentous  case,  another 
duty  imposed  itself  upon  him  when  the 
cause  was  at  issue.  He  had  a  duty  to 
discharge  not  only  to  the  Crown  but  to 
the  public  ;  and  he  agreed  with  his  learned 
fHend  Mr.  Kenm>  that  it  would  not  be  de- 
sirable that  a  trial  should  take  place  so 
rapidly,  or  under  such  circumstances  as 
would  enable  any  fair,  unprejudiced  mind 
to  say  that  he  had  pressed  forward  the 
defendants  improperly.  Now  he  would 
say,  so  far  as  he  was  individually  con- 
cerned, he  felt  an  anxiety  beyond  what 
language  could  express  to  have  that  case 
brought  forward  to  trial.  He  had  been 
subject  personally  to  imputations,  and  he 
had  necessarily  the  strons^st  desire,  not 
to  anticipate  what  would  take  place  at 
the  trial,  out  a  desire  not  only  before  the 
jury  who  would  try  that  case,  but  before 
another  tribunal  that  would  also  try  it — 
the  inhabitants  of  the  British  empire — 
that  the  day  of  trial  should  arrive,  and  he 
should  not  permit,  so  far  as  any  humble 
resistance  of  his  could  prevent  it,  any- 
thing like  unfair  or  unnecessary  delay. 
Under  these  circumstances,  although  he 
would  resist  a  postponement  of  that  trial 
as  far  as  he  could  do  to  the  1st  of 
February,  he  had,  after  the  statements 
that  had  been  made  on  oath,  and  the 
facts  stated  in  those  aflSdavits,  which,  he 
should  add,  were  of  great  importance,  and 
after,  he  believed,  as  anxious  a  considera- 
tion as  ever  was  brought  to  bear  on  a  case 
in  the  mind  of  a  public  man,  come  to  the 
conclusion  that  he  would  best  discharge 
his  duty  if  he  were  not  to  oppose  a  post- 
ponement of  the  trial  imtil  the  second  day 
of  the  approaching  term. 

Tigot  having  replied,  the  Court  made 
an  order  fixing  the  15th  of  Januaiy  for  the 
trial. 

Saturday,  November  25. 

MonoH  FOR  A  List  op  thb  Witnesses. 

O'Hagcm  moved  that  the  traverser  Duffy 
might  be  famished  with  the  names  of 
the  witnesses  on  the  back  of  the  indict- 
ment. The  former  application  was  re- 
fused on  the  ground  that  the  traverser 
was  not  entitled  to  have  a  copy  of  the 
names  of  the  witnesses  as  part  of  the  in- 
dictment before  pleading.  He  has  now 
pleaded,  and  the  present  application  is 
made  on  other  grounds  :  (1)  on  the  special 
nature  of  the  case;  (2)  on  the  reason  of  the 
thing,  and  the  course  of  legislatioijL  in  Ire- 
land, showing  an  intention  that  prisoners 
should  know  who  their  accusers  were; 
and  (3)  on  the  universal  practice  in 
England  and  the  absence  of  any  practice 
here. 


Even  in  common  cases  where  the  sphere 
of  action  is  limited,  and  the  facts  to  be 
inventigated,  and  the  persons  to  be  pro- 
duced are  necessarily  very  few,  the 
grossest  injustice  has  often  been  pre- 
vented by  enablinc:  a  traverser  to  know 
his  accusers  before  his  trial ;  but  the  case 
of  the  defendants  here  is  no  common 
case.  It  is  without  example  in  the  his- 
tory of  criminal  jurisprudence,  in  the 
magnitude  and  complexity  of  its  details, 
the  extent  of  time  and  space  through 
which  the  transactions  proposed  for  in- 
quiry are  stated  to  have  ranged,  and  the 
difficulties  of  preparation  in  which  it 
involves  the  traverser.  He  resides  in 
Dublin,  and  he  is  called  on  to  answer  as 
to  nearly  one  hundred  meetings,  held  in 
almost  every  county  in  Ireland,  from  week 
to  week  during  the  greater  part  of  an 
entire  year.  He  must  be  ready  to  meet 
every  charee  which  may  be  preferred  as 
to  the  acts  done,  and  the  speeches  spoken 
at  each  and  all  of  these  assemblies.  So 
that  the  traverser  may  be  required  to 
answer  for  all  that  took  place  at  seventy 
or  eighty  meetings,  held  at  distances  of 
hundreds  of  miles,  throughout  nine  suc- 
cessive months,  though  he  was  not  present 
at  any  of  them,  and  has  no  personal  know- 
ledge of  any  of  the  words  or  acts  of  those 
who  were.  How  is  he  to  prepare  if  he 
does  not  know  his  accusers  P  Suppose 
that  persons  are  brought  from  the  ex- 
tremities of  the  island,  who,  in  their  own 
districts,  have  forfeited  all  claim  to  credit 
by  their  evil  life  and  conversation,  how  is 
he  on  the  instant  to  confront  them  P 

The  privilege  claimed  is  a  privilege 
peculiarly  important  to  the  innocent. 
The  guilty  man  knows  the  facts  of  the 
transaction  with  which  he  is  charged — 
knows  the  persons  connected  and  conver- 
sant with  it,  and  therefore  likely  to  be 
produced,  and  is  so  enabled  to  anticipate 
the  case  againt  him,  and  organise  his 
defence.  But  the  innocent,  from  the  very 
fact  of  his  innocence,  knows  of  the  accu- 
sation only  when  it  is  made,  and  cannot 
foresee  by  what  species  of  false  evidence 
it  may  be  supported.  To  him  it  is  of  the 
last  importance  to  discover  his  concealed 
accusers,  and  the  discovery  of  them  may 
afford  his  only  chance  of  justice. 

Again  and  again  has  the  principle  for 
whion  we  are  contending  been  recognised 
in  our  criminal  code  and  practice.  In 
Ireland,  the  56  Oeo.  8,  c.  87.  condemned 
the  p»ractice  of  finding  bills  without  the 
examination  of  witnesses,  and  required 
that  all  persons  to  be  s«nt  before  the 
grand  jury  should  be  sworn  in  open  court. 
That  was  a  practical  assertion  of  the  right 
of  the  accused  to  know  his  accusers,  for, 
if  he  or  his  agent  were  in  court,  those 
accusers  could  be  seen  as  of  course.    As 
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long  as  that  Act  was  in  operation,  this 
motion  oonld  not  have  been  neoessary, 
and  until  that  Act  ceased  to  operate  in 
that  respect,  by  the  passing,  in  1838,  of 
the  1 4fc  2  Vict,  c.  37.,  there  was  no  practice 
either  way  on  the  snbject,  nor  has  any 
arisen  in  the  short  interval  which  has 
elapsed  since  1838.  On  circuit  no  diffi- 
culty has  arisen ;  for  the  orifplnal  indict- 
ment, with  the  names  upon  it,  is  always 
given  to  the  defendants  counsel,  as  a 
matter  of  course,  and  the  question  was 
never  submitted  to  the  Queen's  Bench 
before.  Counsel  also  referred  to  the 
fact  of  the  legislature  having,  by  the 
6  4fc  7  Wm.  4.  c.  114.,  allowed  the  de- 
fendants to  have  copies  of  the  informations 
sworn  against  them,  to  enable  them  to 
make  full  answer  and  defence.  The  Eng- 
lish practice  is  decisive  in  favour  of  the 
motion.  Counsel  referred  to  Beg.  v.  €hr- 
don,(a)  B.  v.  Bull,(b)  B.  v.  Vincent,(c)  Bex 
V.  FwrrMM)  ^-  ▼•  Thwr8field,{e)  Beg.  v. 
Holden,{f)  B.  v.  HoUa'nd^ig)  Home  v. 
BentinckAh) 

Counsel  also  read  the  following  affidavit 
as  to  the  practice  in  England  : 

••  James  Coppock,  of  No.  8,  Cleveland  Row,  in 
the  parish  of  St.  James,  in  the  city  of  West- 
minster, an  attorney  of  Her  Majesty's  Court  of 
Queen's  Bench  in  England,  roaketh  oath  and 
saitb,  that  he  is  well  acquainted  with  the  prac- 
tice of  the  courts  of  law,  and  particularly  with 
the  practice  of  the  Crown  Office  and  of  the 
Court  of  Queen's  Bench  in  Kngland,  as  to  in 
dictments  for  conspiracies  or  misdemeanors ; 
and  that  from  his  own  knowledge,  and  from  his 
own  personal  experience,  he  can  depose  to  the 
facts  herein  set  forth  and  deposed  to  ;  and  this 
deponent  muketh  oath  and  saitb,  that  in  all 
cases  of  indictments  for  conspiracies  or  mis- 
demeanors, the  office  copy  of  every  indictment 
supplied  by  the  Crown  Office  to  any  person  ap- 
plying for  a  copy  of  such  indictment  contains 
the  caption,  and  also  the  names  of  the  wilinesses 
examined  before  the  grand  jury,  on  the  finding 
of  the  said  indictment ;  and  that,  to  the  best  of 
this  deponent's  knowledge^  information,  and 
belief,  there  has  never  been  an  instance  in  which 
the  office  copy  of  an  indictment  supplied  upon 
request  to  any  defendant,  or  to  his  agent  or 
solicitor,  or  to  any  person  appl>  ing  for  the  same 
before  trial,  and  as  soon  as  the  same  indictment 
could  be  obtained,  did  not  contain  the  caption 
and  the  names  of  the  witnesses  examined  before 
the  grand  jury  ;  and  this  deponent  saitb  that 
such  practice  is  invariable,  and  is  well  known 

(a)  6  Jur.  996. 

(6)  9  C.  &  P.  22.     I 

(c)  9  C.  &  P.  91. 

(d)  1  W.  Bla.  37  referring  to  the  case  of  Rex 
V.  Burhinsy  in  B.R.  7  Qeo.  1. 

(e)  8  C.  &  P.  269. 
(/)  8  C.  &  P.  610. 
(g)  4  T.R.  691. 
(A)  2  B.  &  B.  130. 


to  be  the  usual  and  common  practice  in  the 
Crown  Office  in  Sngland  upon  all  indictments 
for  conspiracies  and  misdemeanors." 

Attorney  General,  contra :  Even  in  trea- 
son cases,  a  list  of  witnesses  is  only 
given  ten  days  before  trial.  Before 
1  &  2  Viet.  c.  .37.,  when  witnesses  were 
sworn  in  open  court,  they  were  hud- 
dled together  in  a  comer,  and  the  ac- 
cused had  no  opportnnity  of  seeing  who 
they  were.  It  is  not  alleged  that  the 
names  of  the  witnesses  are  unknown.  It  is 
not  desirable  that  the  evidence  on  behalf 
of  the  Crown  should  be  known ;  on  the 
contrary,  there  are  many  reasons  against 
it.  As  to  the  practice  in  England,  which 
is  alleged  to  be  in  favour  of  it,  the  proper 
mode  of  ascertaining  that  is  by  a  certi- 
ficate from  the  clerk  of  the  Crown  in 
England,  and  not  by  the  affidavit  of  an 
attorney,  who  may  be  ignorant  of,  or 
mistaken  as  to,  the  real  -practice  on  the 
subject.  The  Attorney  General  referred  to 
B.  V.  Pumea,{a)  Bex  v.  UoUand^h)  Bacon's 
Ah.  tit.  Treason,  C.C. 

Whiteside  replied,  and  handed  to  the 
Court  a  letter  from  the  solicitor  to  the 
defendants  in  the  Chartist  trials  at  Staf- 
ford, and  an  office  copy  of  the  indictment 
furnished  in  that  case  and  containing  the 
names  of  the  witnesses.  That  shows  that 
in  England  the*  practice  is  the  same  in 
political  as  in  other  cases. 

The  Solicitor  (hneral  in  replv  disputed 
the  accuracy  of  Coppock^s  affioavit,  and 
asked  why  a  certihoate  of  the  English 
practice  had  not  been  obtained  from  the 
proper  officer. 

Whiteside  offered  to  allow  the  motion  to 
abide  the  result  of  a  communication  firom 
the  clerk  of  the  Crown  here  to  the  clerk  of 
the  Crown  at  Westminster,  inquiring  the 
English  practice  in  such  cases. 

Pennefather,  L.C.J. :  In  this  case  the 
majority  of  the  Court  are  of  opinion  that 
the  application  ought  not  to  be  granted. 
I  do  not  understand  it  to  be  put  to  the 
Court  as  an  assertion  of  a  right,  but  on  the 

ground  that  it  lies  in  the  discretion  of  the 
ourt  whether  they  will  give  him  the 
names  for  the  purpose  of  preparing  his 
defence  or  not.  Wow,  consiaering  the 
application  as  one  made  to  the  discretion 
or  the  Court,  I  do  not  think  that  (at  least 
at  the  present  time)  the  applicant  has  sus- 
tained nis  case  so  as  to  call  into  action  in 
his  behalf  the  interference  of  the  Court, 
regulated  by  its  discretion.  [The  tra- 
verser ought  to  satisfy  the  Court  that  he 
cannot  effectually  prepare  his  defence 
without  the  names  or  these  witnesses.  He 
has  not  made  any  affidavit  himself,  and 


(a)  1  W.  Bla.  87. 

ib)  4  T.H.  691,  per  Buller,  J. 
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his  attomeT'B  affidavit  onl  jistates  in  general 
terms  that  the  names  are  material  por  the 
defence.  That  is  all  the  evidence.  1  Now 
it  is  a  very  odd  thing,  particularly  when 
we  consider  how  often  the  question  has 
been  in  sabstance  discussed  before  the 
Court,  that  up  to  the  present  hour  no  affi- 
davit has  been  made  by  Mr.  Duffy,  or  his 
attorney,  stating  that  they  do  not  know 
the  witnesses'  names;  he  might  have  an 
imperfect  knowledge  of  them,  and  yet 
substantially  the  affidavit  of  his  attorney 
might  be  supposed  to  be  true,  and  that  is 
a  reason  to  be  taken  strongly  into  consi- 
deration in  regulating  the  discretion  of  the 
Court.  £Nor  is  there  any  attempt  to  show 
how  the  names  would  be  useful  for  the 
defence.  ISo  decision  has  been  cited,  or 
authority  read,  to  show  that  it  has  been 
the  practice  in  misdemeanor  cases  from 
the  earliest  times  to  supply  the  accused 
with  a  list  of  the  witnesses  against  him. 
It  is  not  part  of  the  common  law.  The 
principle  that  the  accused  should  have 
every  fair  and  due  means  of  preparing 
their  defence  is  applicable  to  cases  of 
felony  as  well  as  or  misdemeanor,  yet  no 
such  right  was  ever  heard  of  in  felony 
cases ;  and  if  there  is  to  be  a  distinction,  it 
ought  to  be  in  favour  of  persons  accused 
of  the  greater  offence.] 

Treasons  are  cases  eui  generis,  and  are 
not  to  be  considered  as  governing  cases  of 
misdemeanor  at  all.  Tne  law  has  in  its 
mercy  extended  privileges  to  persons  on 
trial  for  their  lives,  liberties,  and  proper- 
ties as  persons  accused  of  high  treason  are, 
in  consideration  of  the  penalties  attached 
to  those  crimes,  if  the  parties  are  found 
guilty.  In  cases  of  treason,  originally, 
the  accused  parties  had  no  right  to  a  list 
of  the  names  of  the  witnesses  against 
them,  nor  to  a  copy  of  the  indictment. 
But  by  the  statute  of  7  Will.  3.  c.  3.  it  is 
provided  that  they  should  be  furnished 
with  a  copy  of  the  indictment  against 
them,  but — making  a  reservation — not 
the  names  of  the  witnesses.  So  that,  up 
to  that  period,  in  no  case,  whether  of 
treason,  felony,  or  misdemeanor,  was  the 
accused  party  entitled  at  common  law  to 
be  furnished  with  a  list  of  the  witnesses 
against  him.  There  is  nothing  in  the 
Statute  of  Treason  showing  an  analogy 
which  ought  to  govern  the  case  before  the 
Court,  but  that  which  appears  to  me  to 
afford  a  strong  argument  the  other  way  ; 
for  the  statute  is  not  silent  as  to  the 
furnishing  a  list  'of  the  witnesses,  but 
expressly  excludes  it.  I  can  and  do 
conceive  a  very  cogent  reason,  as  put  by 
tne  Attorney  OenercU  to  the  Court,  why  a 
list  of  the  witnesses  should  not  be  furnished 
to  the  accused;  though,  undoubtedly,  he 
is  entitled  to  a  copy  of  the  indictment 
containing  the  charges  against  him,  and 


the  informations  upon  which  it  is  founded. 
The  statute  law(a)  of  the  country  affords 
a  melancholy  example  of  the  principle  to 
be  called  in  question  by  the  operation  of 
such  a  propDsition  as  is  contended  for 
by  the  traverser's  counsel.  Witnesses 
have  beenmui-dered — witnesses  have  been 
maimed — witnesses  have  been  intimidated 
— and  witnesses  have  been  bribed ;  and 
by  all  such  means  the  due  administration 
of  justice  has  been  frustrated  and  defeated, 
instead  of  being  promoted,  ^o  go  back  to 
the  case  of  treason,  by  the  statute  of  Ayine 
it  is  provided  that  the  names  and  addi- 
tions of  the  jurors,  and  the  names  and 
additions  of  the  witnesses,  shall  be  fur- 
nished— but  when?  Ten  days  before  the 
trial.  Is  that  a  precedent  to  induce  the 
Court,  without  any  snfficient  reason  being 
assi^ed,  to  make  an  order  for  the  fur- 
nishing the  witnesses'  names  in  this  mis- 
demeanor case  fifty  or  sixty  days  before 
the  trial  ?  The  officer  of  the  Court  on  a 
former  occasion  reported  that  famishing 
the  witnesses'  names  in  misdemeanor  cases 
was  never  known  in  this  country ;  Mr. 
O'Hagan  has  argued  that  no  practice  could 
have  sprung  up  before  the  66  €ho.  3. ,  passed 
in  1816,  as  it  was  then  only  and  for  the  first 
time  made  clear  that  the  witnesses  were  to 
be  sworn  in  open  court ;  and  that,  inasmuch 
as  under  that  statute  the  accused  persons 
had  the  means  of  knowing  who  the  wit- 
nesses sworn  in  open  court  were,  they 
did  not  require  to  be  furnished  with  a  list 
of  the  names;  that  the  parties  thereby 
acquired  a  privilege  they  did  not  before 
possess;  and  that  they  are  deprived  of 
that  privilege  by  the  statute  1  <fc  2  Vict. 
c.  37.,  which  enacts  that  the  practice  of 
swearing  the  witnesses  in  open  court  shall 
be  discontinued,  and  that  the  witnesses 
shall  be  sworn  befoje  the  grand  jury. 
[After  adverting  to  the  respective  conten- 
tions of  Whiteside  and  the  Attorney 
Oeneral,  as  to  what  took  place  when  the 
witnesses  were  sworn  in  court,  observing 
that  probably  neither  one  nor  the  other 
was  a  correct  statement  of  what  took 
place,  the  learned  judge  continued:] 
Supposing  the  advantages  to  go  to  tho 
extent  contended  for  by  Mr.  0*Hagan,  does 
it  necessarily  follow  that  no  rule  oi 
practice  existed  before  the  year  1816  P  Up 
to  that  period  the  parties  could  not  ascer- 
tain their  accusers'  names  by  seeing  them 
sworn  in  court,  the  practice  being,  as 
recited  in  the  Act  of  Parliament  (56  Gho.  3. 

(a)  "  Referring,  probably,  to  the  56  Geo.  3. 
c.  87,  Ir.,  by  one  of  the  clauses  in  which  ir  is 
provided  that  in  certain  cases,  where  a  witness 
has  been  murdered  or  kept  back  by  the  defendant, 
or  any  person  on  his  behalf,  his  examinations 
are  admissible  as  evidence  in  support  of  the 
indictment." — Note  in  Cox. 
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c.  87),  to  find  bills  of  indictment  without 
the  witnesses  being  examined  before  the 
gi^d  jury.  Bnt  if  such  is  the  case,  how 
does  it  happen  that  up  to  the  year  1816 
no  person  accused  or  misdemeanor  re- 
quired to  be  informed  of  the  names  of  the 
witnesses  against  him,  except  it  was  that 
there  was  no  such  practice  in  existence  in 
this  country  as  is  contended  for  by 
the  traverser's  counsel  P  At  all  events,  if 
such  a  practice  did  not  exist,  I  do  not  see 
any  foundation  or  any  reason  for  pushing 
it  in  the  present  case  beyond  the  practice 
in  cases  of  high  treason,  where  the  names 
are  only  to  be  furnished  ten  clear  days 
before  the  trial;  and  the  English  cases 
cited  fW)m  Carrington  and  Payne  do  not 
show  the  existence  of  any  such  rule  ;  they 
only  go  to  this,  that  at  the  trial,  when 
there  is  no  longer  any  danger  from  the 
witnesses  being  known,  if  a  case  be  made 
to  the  satisfaction  of  the  judge,  that  the 
absent  witnesses  should  bo  called,  he  can 
make  an  order  that  the  witnesses  whose 
names  are  mentioned  on  che  back  of  the 
indictment  be  called,  in  order  to  give  the 
accused  parties  a  power  to  oross-e:camine 
them.  I  do  not  think  that  those  cases  go 
a  jot  beyond  this;  and  they  are,  therefore, 
no  precedent,  in  my  opinion,  for  the 
present  application,  and  the  inile  appears 
to  me  a  most  useful  and  sensible  one  for 
the  protection  of  witnesses.  It  is  no  small 
matter  for  witnesses  to  be  exhibited  in  the 
public  papers,  day  after  day,  and  night 
after  night,  and  to  have  their  characters 
discussed  and  vilified.  That  is  one  danger 
to  be  apprehended;  and  another  is,  that 
those  unfortunate  persons  might  be  put 
out  of  the  way — I  do  not  say  by  foul 
means,  but  by  foul  means  or  otherwise. 
Such  are  the  dangers  of  giving  the  names  ; 
and  I  do  not  see  any  ground  upon  which 
the  Court  can  make  an  order,  without 
precedent  both  in  this  country  and  in 
England. 

That  there  should  be  a  ditferent  practice 
in  England  and  Ireland  is  a  circumstance 
to  be  regretted,  if  it  is  the  case ;  but  I 
should  observe,  that  no  authority  has 
been  produced  in  support  of  such  an 
allegation,  not  even  the  assertion  of  any 
text- writer.  Nothing  has  been  produced 
to  show  that  the  practice  is  different  in 
the  two  countries  but  the  assertion  of  the 
existence  of  a  different  practice,  by  a 
gentleman  who  appears  to  take  upon 
himself  to  swear  to  the  existence  of  a 
practice  in  England  to  give  the  names  of 
the  witnesses.  Not  being  an  officer  of  the 
Court  of  Queen's  Bench  in  England,  how 
can  we  know  what  his  experience  has 
been,  or  how  far  his  statement  is  to  be 
relied  on  P  Why  are  we  not  to  be  satisfied 
of  the  practice  by  a  statement  under  the 
hand  of  the  proper  officer  of  the  Court  of 


[  Queen's  Bench  in  Engluid.  Therefore  I, 
'  for  the  present^  disclaim  being  bound  or 
tied  up  by  the  statement  of  Mr.  Ooppock, 
or  Mr.  Roberts t  or  Mr.  Jones :  and  though 
in  the  particular  instance  mentioned  by 
one  of  those  gentlemen,  the  case  of  the. 
Chartists,  in  which  he  says  he  was  their 
solicitor,  he  appears  to  have  been  furnished 
with  the  names  on  the  back  of  the  indict- 
ment, yet  he  does  not  make  a  statement 
that  could, form  a  ground  for  a  positive 
affidavit  that  such  is  the  established 
practice  in  the  Court  of  Queen's  Bench  in 
England.  Perhaps,  on  inquiry,  a  particu- 
lar reason  might  have  been  suggested  for 
the  course  adopted  in  that  particular  case. 
The  step  might  have  been  taken  without 
opposition,  and,  in  fact,  the  practice  does 
not  seem  to  have  been  ever  brought  under 
the  consideration  of  the  Court.  It  does 
not  appear  when,  or  on  what  foundation, 
such  a  practice  took  its  rise ;  but  if  I  were 
driven  by  necessity  to  decide  by  which 
practice  1  should^  abide — regretting,  as  I 
should  do  most  extremely,  the  existence  of 
a  difference  of  practice  between  the  two 
courts— still  I  should,  until  I  saw  some 
better  reason  than  has  been  yet  brought 
before  me,  abide  by  the  practice  as  it  is 
reported  to  exist  in  this  country.  For 
these  reasons  I  am  not  satisfied  that  this 
gentleman  should  now  be  furnished  with 
the  names  of  the  witnesses,  and  my 
opinion,  therefore,  is,  that  this  motion 
ought  to  be  refused. 

Burton,  J.,  concurred  fully  in  the 
opinion  expressed  by  the  Lord  Chief  Jua^ 
tice,  that  the  application  ought  not  at  the 
present  time  to  be  complied  with.  When 
the  present  application  was  opened  on 
the  part  of  the  traversers,  he  confessed  he 
felt  a  wish  that  it  might  be  considered  on 
the  part  of  the  Crown  as  one  which  there 
was  sufficient  reason  for  conceding.  But 
the  Court  were  not  now  to  consider  the 
case  in  that  light.  They  were  to  consider 
whether  the  traverser  had  a  right  to  a  list 
of  the  witnesses  named  and  examined 
before  the  grand  jury,  and  he  considered 
the  traverser  had  not  that  right  at  the 
present  time  for  the  reasons  given  by  the 
Jjord  Chief  Justice  in  so  distinct  and  clear 
a  manner.  In  his  opim*on  it  was  desirable 
that  the  accused  should  have  some  time 
before  the  trial  a  list  of  the  witnesses 
who  were  examined  before  the  grand  jury, 
and  those  who  were  likely  to  be  examined 
before  the  petty  jury  who  were  to  try  him, 
in  order  that  he  might  be  the  better  able  to 
prepare  for  his  defence,  and  be  enabled  to 
know  what  witnesses  it  would  be  necessary 
for  him  to  summon,  as  he  might  otherwise 
summon  some  of  the  very  witnesses  who 
were  to  be  examined  against  him.  It  was 
reasonable  that  the  traverser  should  have 
a  list  of  the  witnesses  a  reasonable  time 

Digitized  by  VjOO^K:! 


61] 


The  Qiieen  agaa/Mt  CtGon'neU  cmd  othere,  1843-4. 


[62 


before  the  trial,  bat  that  was  yery  distant 
from  the  present  motion,  that  any  time 
after  the  bill  was  foand  by  the  grand 
jury,  the  traverser  had  a  right  to  the 
witnesses'  names  on  the  bill  at  the  same 
moment  that  he  is  entitled  to  a  copy  of 
the  indictment.  He  was  very  forcibly 
struck  with  the  argument  that  mis- 
chiefs might  result  if  such  a  practice 
were  established ;  and  from  the  nature  of 
the  crime  and  the  peculiar  circumstances 
attending  it  in  the  present  case,  as  well  as 
from  the  situation  of  the  country,  it  was 
possible  that,  if  the  names  of  the  witnesses 
were  furnished  so  lon^  before  the  trial,  it 
would  be  attended  with  very  considerable 
risk  to  the  ends  of  justice.  He  did  not 
think,  under  all  the  circumstances,  that 
it  was  incumbent  on  the  court  to  comply 
with  the  application  at  the  present  time, 
whatever  they  might  do  at  any  future 
application  of  the  same  kind. 

CftAMFTON,  J.,  gave  judgment  to  the 
same  e£Pect.  The  traverser  calls  on  the 
Court  to  make  an  order  changing  the 
practice  of  the  Court  in  criminal  proceed- 
ings, on  the  authority  of  what  is  alleged 
to  be  the  practice  in  England  ;  but  where 
is  that  practice  to  be  found  ?  I  pay  no 
attention  to  the  affidavits  to  voucn  what 
the  English  practice  is  ;  the  practice  ought 
to  be  tiiken  nrom  persons  of  higher  autho- 
rity.(a)  If  there  be  any  practice  in  Eugland 
to  give  the  names,  it  is  to  give  them  as 
part  of  the  indictment ;  but  even  if  it  is 
so,  is  it  to  govern  the  practice  in  this 
country?  We  have  here  our  own  experi- 
ence, and  the  report  of  our  own  officer,  a 
person  of  considerable  experience,  to  guide 
us  as  to  the  practice  ;  and  the  practice  of 
the  Court  is  the  law  of  the  Court.  (The 
learned  judge  then  proceeded  to  state  his 
reasons  at  great  length.)    . 

Pebrin,  J. :  Notwithstanding  all  that  I 
have  heard  at  the  bar  and  from  my  Lord 
Chief  Juetiee  and  my  learned  brethren  of 
the  bench,  I  am  still  under  the  disad- 
vantage of  differing  from  the  rest  of  the 
Court.  I  cannot  see  any  good  reason  to 
refuse  this  application,  and  not  to  give  the 
names  of  the  witnesses  endorsed  on  the 
indictment  as  they  are  now  sought  for. 
This  application  is  perfectly  distinct  from 
that  on  which  the  former  order  of  the 
Court  was  made.  The  motion  on  that 
occasion  was  to  amend  the  copy  of  the 
indictment  which  had  been  furnished  to 
the  traversers,  and  it  was,  in  my  judgment, 
properly  refused,  on  the  ground  that  the 
names  endorsed  on  the  indictment  form 
no  part  of  it.    This  is  an  application  made 

(a)  In  Reg.  v.  Lacey,  8  Cox  C.C.  517,  a  pro- 
•ecation  under  the  Treason  Felouy  Act,  Erie, 
C.  J.,  stated  that  it  was  the  practice  in  England 
to  give  the  names  of  the  witnesses  in  all  cases. 


on  the  affidavit  of  the  attorney,  that  he 
requires  a  list  of  the  witnesses'  names  as 
essential  to  the  traverser's  defence.  I  , 
think  there  can  be  no  doubt  that  it  may 
be,  and  generally  is  very  important  to  a  ' 
man's  defence,  as  well  to  know  who  his 
accusers  are,  as  what  the  extent  of  the 
charge  is,  and  the  statute  which  has  been 
referred  to,  the  d  &  7  WiU,  4.  c.  114.,  alter- 
ing the  state  of  the  law  in  an  essential 
particular,  proves  this  to  be  a  sound 
principle,  and  also,  in  my  mind,  furnishes 
a  complete  answer  to  a  good  many  of  the 
ar^ments  which  have  been  urged  against 
this  application.  The  defence  may  de- 
pend much  on  the  veracity  and  chai-aoter 
of  the  witnesses  who  are  to  be  produced 
on  the  part  of  the  Crown,  ana,  as  my 
brother  Burton  has  observed,  it  may  be 
very  materiid  for  the  traverser,  or  the 
prisoner,  to  know  that  certain  witnesses 
will  be  produced  on  whose  testimony  he 
may  be  enabled  to  rest  part  of  his  case. 
It  may  be  important  for  him  to  k«ow  this, 
with  a  view  to  avoid  the  necessity  of 
looking  for  other  witnesses  to  support  his 
case  in  that  respect.  It  is  not  necessary 
for  me  to  go  through  the  cases  or  instances 
in  which  it  may  be,  or  in  which  it  may  not 
be,  essential  to  the  traverser  to  know  the 
names  of  the  witnesses  to  be  produced 
against  him,  because  the  person  who 
makes  the  affidavit  in  this  case  is,  above 
all  other  persons,  qualified  to  form  an 
opinion,  and  he  has  distinctly  sworn  that 
I  it  is,  according  to  his  belief,  essential  to 
I  the  defence  of  the  traverser  that  he  should 
be  apprised  of  the  names  of  the  witnesses. 
I  was  surprised  to  hear  it  asserted  that  he 
^  did  not  swear  that  the  names  were  not 
I  known.  I  cannot  conceive  how  any 
gentleman  of  respectability  or  veracity 
could  swear  that  it  is  essential  to  his 
I  client  to  be  furnished  with  the  names  of 
;  the  witnesses,  if  he  was  conscious  at  the 
j  time  that  his  client  knew  them.  I  think 
this  affidavit  necessarily  involves,  in  every 
I  weU-constituted  mind,  a  distinct  denial 
I  that  he  does  know  the  names.  Be- 
cause, if  he  does,  it  is  in  my  mind  not 
only  an  evasion,  but  direct  false  swearing. 
I  perceive  no  sound  objection  to  this 
disclosure;  nor  have  I  heard  any  argu- 
ment which  has  satisfied  me  that  it  is 
desirable  that  the  witnesses'  names  should 
in  general  be  suppressed.  No  special 
objection  has  been  suggested  at  the  bar  in 
this  particular  case.  I  wish  to  be  as  brief 
as  possible  at  this  late  hour  on  the  last 
day  of  term.  I  before  adverted  to  the 
6&7  Will  4  c.  114.  Bv  that  statute  the 
party  accused  is  entitled  to  the  names  and 
depositions  of  all  the  witnesses  sworn 
before  he  was  held  to  bail  or  committed. 
I  can  see  no  inconvenience,  but  a  dis- 
tinct reason  for  giving  him  the  names 
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of  the  witnoBses  upon  the  indictment,  for 
the  purpose  of  informing  him  whether  he 
is  to  make  his  defence  against  the  deposi- 
tions alone,  or  whether  any  additional 
proof  has  been  given  before  the  grand 
jury.  It  appears  to  me,  therefore,  that 
there  is  no  sound  objection  in  general  to 
such  a  coarse  of  proceeding.  [It  has  been 
stated  that  this  application  comes  too  soon. 
It  appears  to  me  that  this  is  the  exact  time 
when  it  shonld  be  made.  It  conld  not  be 
made  between  this  and  next  term.  It  is 
not  a  motion  which  conld  be  made  in 
chambers,  unless  some  particular  circunj- 
stances  arising  after  term  were  relied 
on.l 

It  is  said  there  is  no  such  practice  in 
this  country ;  or  that  the  practice  is  the 
other  way.  I  cannot  find  any  instance  in 
which  the  names  of  the  witnesses  were 
ever  refused;  and,  if  they  were  never 
refused,  it  follows  that  mere  was  no 
necessity  for  making  the  application.  So 
that,  wiih  renpect  to  that  observation,  it 
may  be  taken  that  there  is  in  this  country 
no  fixed  or  settled  practice  on  the  subject. 
But  it  does  appear  to  me,  on  the  best 
consideration  that  I  can  give  to  the  docu- 
ments which  have  been  laid  before  us, 
supported,  as  I  think  they  are,  by  the 
case  to  which  the  Attorney  Oeneral  re- 
ferred, Bex  V.  Gordon,  that  the  practice 
in  England  is  to  give  the  names  of  the 
witnesses  endorsed  on  the  indictment  in 
cases  of  misdemeanor.  I  think  it  is 
impossible  to  doubt  that  such  is  the 
practice  there,  especially  as  it  is  not 
suggested  on  the  other  side  that  the 
practice  is  otherwise,  and  an  offer  on  behalf 
of  the  traversers  to  abide  by  the  result 
of  a  reference  to  the  clerk  of  the  Crown  in 
the  Queen's  Bench  in  England  was  not 
acceded  to.  We  have  been  furnished,  in 
the  course  of  the  argument,  with  a  variety 
of  information  on  the  subject  which  is  not 
to  be  found  in  books ;  and,  therefore,  I 
must  take  it  that,  if  this  appHcation  was 
made  at  Westminster  Hall,  it  would  be 
granted.  I  consider  then,  without  saying 
that  the  practice  of  a  court  in  England  is 
to  govern  the  practice  of  this  Court,  that 
in  a  case  of  this  description,  where  there 
is  no  settled  practice,  it  would  be  con- 
venient to  adopt  that  which  prevails  in 
England.  I  tiiink  it  has  been  very  fairly 
insisted,  that  nothing  inconsistent  with  or 
obstructive  to  the  administration  of  justice 
would  ensue  from  complying  with  that 
practice.  The  common  law  of  England  is 
the  common  law  of  Ireland,  where  the 
latter  is  not  altered  by  statute;  and  I 
think  that  should  be  relied  on  rather 
than  any  unascertained  and  unpublished 
practice  here.  Before  the  66  Geo.  3.  the 
practice  in  Ireland  was  to  have  bills  found 
without     examining    witnesses — on     the 


informations  alone.  That  was  before  the 
passing  of  56  Geo.  3,  the  bills  were  usually 
found  without  any  witnesses  being  sent 
before  the  grand  juries  at  all,  upon  the 
informations  solely,  contrary  to  the 
practice  in  England,  and  contrary  to  the 
common  law.  That  practice  was  en- 
deavoured to  be  sustained  and  supported, 
and  diffioulties  were  suggested  as  likely 
to  follow  any  alteration.  It  was  asserted 
that  injury  and  damage  to  the  witnessee 
would  be  the  consequence,  and  that  l^eir 
examination  before  the  grand  jury  would 
be  attended  with  a  great  deal  of  difficulty  ; 
but  yet  the  change  was  found  to  oe 
followed  by  many  advantages,  some  of 
which  have  been  specified,  and  others 
have  not  been  mentioned;  and  after  a 
great  deal  of  perseverance,  the  66  Cfeo.  3. 
c.  87.  was  passed,  and  the  common  law 
was  declared  and.  established.  I  have  in 
the  course  of  what  I  have  said  scarcely 
adverted  to  the  different  grounds  on  which 
my  mind  has  come  to  this  conclusion; 
I  have  rather  alluded  to  than  observed 
upon  those  grounds,  as  I  would  have  been 
disposed  to  do  at  length  (but  for  the 
lateness  of  the  hour)  in  a  case  so  important, 
and  in  which  I  have  the  disadvantage  of 
differing  from  my  brethren  ^  but  at  this 
late  hour  of  the  day  I  shall  not  now  say 
more  than  that  this  application  ought,  in 
my  mind,  to  be  granted. 

WhileMe  then  stated  that  they  had 
never  contemplated  getting  the  names  two 
months  before  the  trial,  as  the  Attorney 
General  had  served  a  notice  that  he  would 
ipove  that  the  trial  should  be  fixed  for  the 
11th  of  December;  but  the  trial  having 
been  fixed  for  the  16th  of  January,  the 
traverser  would  be  satisfied  if  the  list  of 
the  witnesses*  names  were  given  ten  days 
before  that  day,  say  on  the  6th  of 
January. 

The  Attorney  General  opposed  the  propo- 
sition, and 

The  Court  declined  to  accede  to  it. 

Smyly :  My  Lords,  in  this  case  I  have 
to  apply  for  a  special  jury. 

Pbnnepather,  L.C.J.  :  You  may  take 
the  order. 


On  November  14  and  the  following 
days,  the  Recorder  of  Dublin  sat  for  the 
revision  of  the  jury  lists  appointed  to  take 
place  at  the  November  City  Sessions.  In 
view  of  the  approaching  trial,  the  revision 
was  attended  by  the  traversers'  attorneys, 
and  by  the  representatives  of  the  Conser- 
vative Registration  Society,  and  each  side 
endeavoured  to  strike  off  the  special  jurors 
proposed  by  the  other.  In  the  result  a 
large  number  of  name?  were  added  to  the 
special  jury  panel. 
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On  December  29,  the  jurors*  book  for 
1844  was  delivered  by  the  recorder  to  the 
sheriff,  and  on  January  3,  1844,  a  copy 
of  the  special  jury  panel  containing  717 
names,  with  residences  and  additions,  was 
deliyered  to  the  traversers'  attorneys,  who 
after  examining  it  reported  that  it  did  not 
contain  the  names  or  some  fifty-nine  per- 
sons who  had  been  found  qualified  to  act  as 
speoialjurors  at  the  foregoing  revision,  (a) 

On  January  4 — an  application  to  post- 
pone the  striking  of  the  special  jary 
having  been  refused  by  the  Olerk  of  the 
Crown — forty-eight  names  were  selected  by 
ballot  from  the  panel,  and  on  the  following 
day  the  list  was  reduced  to  tweny-four, 
twelve  names  being  struck  off  by  the 
Grown,  and  twelve  by  the  traversers.  All 
the  Roman  Catholics  on  the  list,  eleven  in 
number,  were  struck  off  by  the  Crown.(&) 


Friday,  January  12,  1844. 

MonON   TO   QUASH   THE   PaNEL. 

MoorOy  Whiteside  with  him,  applied  on 
the  part  of  the  traversers,  that  the  panel 
of  special  jurors,  for  the  year  1844,  should 
be  quashed  and  set  aside,  or  that  a  tnan- 
da/mu$,  or  an  order  in  the  nature  of  a 
mandamui,  should  issue,  directed  to  the 
recorder,  commanding  him  to  place  on 
the  list  of  jurors  for  the  year  1844  the 
names  of  fif^-seven  persons  whose  qualifi- 
cations had  hieen  proved,  and  allowed  by  the 
recorder,  as  special  jurors  of  the  city  of 
Dublin ;  and  that  upon  the  said  jury  list 
being  rectified  according  to  the  truth  and 
fact,  and  the  adjudication  of  the  recorder, 
it  be  delivered  to  the  clerk  of  the  peace  for 
the  county  of  the  city  of  Dublin,  and  that 
he  be  ordered  to  stnke  a  special  jury  to 
try  the  case,  pursuant  to  the  order  of  the 
26th  of  November,  1843 ;  and  that  in  the 
mean  time  the  trial  should  be  postponed 
or  specially  fixed  for  the  1st  of  February. 
In  support  of  the  motion,  counsel  read 
an  affidavit  of  the  traverser's  attorney. 


(a)  The  facts  relating  to  the  omission  of 
names  from  the  jury  list  afterwards  formed  the 
snbject  of  much  controversy.  The  statement 
of  the  Recorder  of  Dublin  in  the  House  of 
Commons,  and  the  substance  of  the  affidavits 
filed  by  those  responsible  for  making  out  the 
fists,  and  by  Peiroe  Mahonj  on  behalf  of  the 
trayersers,  are  set  out  in  Appendix  B,  below, 
p.  927. 

(6)  A  meeting  requisitioned  by  the  Earl  of 
Kenmare  and  other  prominent  Roman  Catholics 
was  held  under  the  presidency  of  the  Lord  Mayor 
of  Dublin  to  protest  against  the  action  tf  the 
Crown,  which  was  also  criticised  by  Lord  John 
Russell  and  the  Opposition  in  the  House  of 
Commons  (See  below,  Appendix  C ;  Hansard, 
vol.  72,  p.  6S8,  and  Tol.  76,  pp.  196-7).  See  the 
affidavit  filed  in  answer  by  the  Crown  Solicitor, 
below,  App.  B,  p.  936. 
73181. 


which  stated  that  the  names  of  several 
persons  whose  qaalifications  had  been 
allowed  hy  the  recorder,  had,  by  fraud  or 
mistake,  been  omitted  from  the  jurors' 
Hst  from  which  the  jury  had  been  struck. 
They  contended  that  the  Court  had  joris*. 
diction  under  the  3  &  4  WiU.  4.  c.  91.  to 
allow  the  motion,  and  that  it  was  a  proper 
case  for  the  exercise  of  that  jurisdiction, 
and  relied  on  Beg,  v.  Ma^or  of  Bye,  (a) 
EwT,  Severn  Baimay  Oompany.(b) 

llie  Attorney  General  (with  whom  was 
the  Solicitor  Genera!):  The  Crovm  is 
ignorant  of  the  cause  of  this  mistake.  If 
any  has  taken  place,  it  is  the  fault  of  the 
clerk  of  the  peace  or  his  deputy,  and  there 
is  a  special  provision  in  the  36th  section 
of  the  Act,  by  which  he  may  be  punished. 
Unless  the  traversers  can  impute  corrup- 
tion to  the  Crown,  or  some  persons  em- 
ployed by  them,  the  Court  should  not  per- 
mit the  trial  to  be  postponed.  There  it  no 
appeal  fh)m  the  decision  of  the  recorder, 
and  therefore  the  Court  has  no  jurisdic- 
tion— Beg.  V.  Conrahy.(e) 

Pbnubiathbb,  L.C.J. :  The  Court  is   of 
opinion  that   this   application  cannot  be 
granted.    We  all  concur  in  that  view  of 
the  subject.    The  disclaimer  that  has  been 
introduced  against  imputing  any  act  of 
criminality  to  any  person  whatsoever,  is 
somewhat  remarkable.    A  ^reat  deal  has 
been  said  as  to  the  impropriety  which  has 
been  committed;  a  great  deal  has  been 
said  to  show  that  the  persons  to  whom  that 
impropriety  maj  by  possibiKiy  be  imputed, 
are  within  the  jurisdiction  of  the  Court. 
I  could  very  weU  understand,  if  the  facts 
at  all  warranted  it,   that  an  application 
might  have  been  brought  forward  which 
would  have  called  for  the  attention,  and 
investigation,   and    interposition    of   the 
Court ;  but  this  very  grave  charge  is  made 
against  no  individual.    That  the  charge  is 
not  made  does  not  proceed  &om  want  of 
consideration  nor  &om  ignorance  of  the 
subject.    Mr.  Mahony  goes  the  length  of 
stating,  that  corruption  had  taken  place 
somewhere.     What  is  the  Court  to  do  with 
an  affidavit  of  this  kindP     What  is  the 
order   the    Court    is   now   called    on  to 
pronounce  P    An  order  for  a  mandamus  to 
quash  the  general  jury  panel  of  the  county 
of  the  city  of  Dublin,  after  all  these  pro- 
ceedings have  been  taken.    Every  person 
who  may  be  a  suitor  during  the  present 
year  is  perfectlv  satisfied  that  his  rights 
are  secure  in  the  persons  who  have  been 
selected,  and  is  interested  in  upholding  it 
as  it  at  present  stands.    There  must  he  a 
strong,  convincing,  and  peculiar  case  to 
induce  the  Court  to  make  this  alteration 


(a)  9  A.  &  B.  670. 
(6)  2  B.  &  Aid.  646. 
(c)  2  Cr.  &  Dix,  C.C.  66. 
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which  is  Boaght  for,  and  to  set  aside  that 
which  the  pnhlio  are  now  interested  in. 
Then  with  regard  to  the  mandamue,  no 
regular  notice  has  been  served  npon  the 
recorder,  or  on  the  clerk  of  the  peace,  nor 
is  the  present  application  grounded  upon 
any  tangible  charge.  I  do  not  say  that  a 
oase  of  corruption  might  not  be  made  out, 
which  would  pive  the  Court  jurisdiction, 
authori^,  and  riffht  to  interfere,  but  here 
no  specific  case  nas  been  made ;  on  the 
contrary,  it  has  been  disclaimed.  Though 
the  Act  is  very  long,  and  a  great  deal  of 
pains  appear  to  have  been  takeu  in  settling 
the  proceedings,  it  seems  to  have  been 
studiously  the  intention  of  it,  that  unless 
corruption  was  proved,  the  proceedings 
before  the  recorder  were  to  be  conclusive. 
The  recorder  is  entrusted  with  the 
revision  of  the  lists,  originating  with  the 

r'sh  officers  in  the  first  instance,  and  to 
investigated  by  him,  and  he  is  to 
pronounce  his  judgment,  and  to  make  out 
a  list,  which,  when  transmitted  to  the 
clerk  of  the  peace,  is  to  be  handed  to  the 
sheriff  as  the  jurors'  book  out  of  which 
the  sherifi*  is  to  form  his  special  jury 
list.  But  when  once  the  document  has  leu 
the  recorder's  office,  he  has  no  further 
power  over  it.  Therefore,  there  would  be 
another  objection  to  this  application, 
because  it  proceeds  upon  the  ground  that 
he  would  nave  power  of  correcting  the 
lists.  He  has  no  such  power.  That  Act 
of  Parliament  has  not  provided  for  that 
case.  The  recorder  has  no  power  to 
recall  the  list  for  the  purpose  of  re-investi- 
gation. On  these  grounds  I  think  the 
application  is  against  reason  and  against 
pnnciple,  and  ought  to  be  refused. 

Pebrin,  J. :  I  concur  in  the  rule  which 
has  been  pronounced ;  but  I  cannot  help 
saying  that  it  is  a  matter  of  great  suspicion 
and  of  great  negligence.  It  is  goiuK  far 
to  assume  that  it  was  a  mere  accident: 
however,  it  is  clear  that  i^is  Oourt  has  no 
power  to  reform  the  jury  list,  especiallv 
without  notice  to  the  parties  concerned. 
The  proper  course  of  proceeding  is  b v  a 
prosecution  against  tne  party  for  his 
misconduct;  but  there  is  no  ground  for 
the  interference  of  the  Court  summarily, 
as  there  is  no  misconduct  charged  against 
any  specified  person.  On  these  grounds  I 
concur  with  the  judgment  of  the  Court. 

Saiiurday,  January  18, 1844. 

The  Attorney  Chnerai  moved,  that  in 
the  event  of  the  trial  not  terminating 
before  the  Slut  of  January,  the  first  of 
February,  and  every  succeeding  day,  until 
the  15th  of  April,  or  so  many  as  might 
be  fixed  for  the  trial  of  the  case,  should  be 
deemed  and  taken  for  the  purpose  of  the 
said  trial,  as  part  of  the  Hilary  Term, 


1844,  byvirtueof  the  statute  1^2  TTiZZ.  4. 
c.  31.  s.  3. 

Pennefatheb,  L.CJ.  :  The  Oourt  has 
directed  a  trial  at  bu*  and  has  fixed  the 
day.  Will  those  days  not  then  of  course 
be  part  of  the  term  without  any  order  of 
the  Oourt  for  that  purpose?  However, 
there  being  no  opposition,  the  Oourt, 
though  they  may  tnink  it  unnecessary, 
will  grant  your  motion. 

PuLRiK,  J. :  I  think  it  would  be  a  danger- 
ous precedent  to  make  an  order  in  con- 
templation that  a  trial  by  jury  will  last 
more  than  sixteen  days.  I  do  not  think 
that  the  Act  of  Parliament  meant  to  go  to 
the  extent  to  which  the  order  you  seek  for 
goes. 

The  motion  was  granted. 

Monday,  January  15, 1844. 

OpBHIVG  07  THB  TrIAL. 

This  being  the  day  appointed  for  the 
trial,  0*OanneU  held  a  lev^  at  his  house  in 
Merrion  Square,  and  subsequently  made 
his  way  in  procession  to  the  Four  Courts. 
O'Connell  rode  with  the  Lord  Mayor  in 
his  State  carria«^,  and  the  other  traver- 
sers and  their  mends,  and  members  of 
the  corporation  followed  in  forty  private 
carriages.  0*ConneU  was  accompanied 
into  Court  by  the  Lord  Mayor  and  took 
his  seat  robed  among  the  traversers' 
counsel. 

PXNKEFATHBB,  L.O.  J.,  and  BUBIOK,  O&AMP- 

Ton,  and  Peebik,  JJ.,  took  their  seats  on 
the  bench  at  five  minutes  past  ten  o'clock. 

The  Attorney  Qmend,  aoUoitor  (hneral^ 
Serjeant  Warren^  and  Breweter,  MarHey, 
Bennett,  Freeman,  Holmea,  Smyly,  Baker, 
and  Na^pier,  appeared  for  the  Crown. 

Moore,  8heu,  Whiteeide,  Maedonogh, 
Monahan,  Fitzgibbon,  Henn,  HaicheU, 
Sir  Ool&Mon  0*Loghlm,  O'Hagan,  Cloee, 
Clements,  McCarthy,  Moriarty,  0*Hea,  and 
Perrin  appeared  for  the  traversers. 

The  traversers  were  then  called  and 
answered  to  their  names,  (a) 

The  Bev.  Peter  James  Tyrrell  having 
been  called, 

OantweU :  My  Lords,  I  was  attorney  for 
the  Bev.  Peter  James  TyrreiU,  and  I  have 
to  state  to  you  that  the  reverend  defendant 
has  been  summoned  before  the  Judge  of 
judges.  His  soul  and  body  are  alike 
beyond  the  power  of  this  Oourt. 

Ford:  I  propose,  my  Lords,  that  the 
witnesses'  chair  should  be  changed  from 
its  present  position  in  the  cent^  of  ^e 
table  to  the  end  of  it,  as  it  is  necessary 


(a)  The  Rev.  Peter  James  Tyrrell  died  of  ery- 
sipelas on  December  4,  and  was  honoured  by  a 
public  foneral  organised  by  the  committee  of 
the  Bepeal  Association. — Fkumedy,  96. 
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for  ^e  counsel  engaged  in  the  oross- 
ezamination  of  witnesses  to  see  their  faces 
and  hear  their  replies,  which  they  cannot 
well  do  in  the  present  position  of  tne  chair. 
I  move,  therefore,  my  Lords,  that  the 
ohair  be  changed. 

Fennefatheb,  L.G.J. :  It  appears  to  be  a 
fixture. 

Ford:  No,  my  Lord,  it  is  moyable. 

PfiNKEFATHEB,  L.G.J. :  Then  you  noed^ot 
make  a  motion  abont  it. 

The  names  of  the  jurors  were  called 
oyer.  Two  jurors,  summoned  as  James 
GoUins  Papworth  and  James  Hamilton, 
but  stating  their  names  to  be  GoUins  Pap- 
worth and  Joseph  Hamilton,  were  passed 
oyer. 

Before  the  jury  were  sworn  Sir  OoU- 
man  O'Loghlen  handed  in  the  following 

Ghallenoe  to  the  Array. 
"  And  now  on  this  day,  to  wit,  on  the  15th 
day  of  January,  comes  the  said  Daniel 
CConnell,  in  his  proper  person,  and  the  jurors 
empannelled,  and  so  forth,  also  come,  and  there- 
upon the  said  Daniel  Connell  challenges  the 
array  of  the  said  panel,  because  he  says  that  at 
the  special  sessions  heretofore  holden  in  and  for 
the  county  of  the  city  of  Dublin,  to  wit  on  the 
14th  of  November  last  past,  to  wit  at  Dublin,  in 
the  county  of  the  city  aforesaid,  before  the  Bi^ht 
Hon.  Frederick  Shaw,  recorder  of  the  said  city 
of  Dublin,  for  the  purpose  of  examining  a  list  of 
jurors  of  the  said  county  of  the  city  of  Dublin, 
for  the  now  current  year,  to  wit  the  year  1844, 
pursuant  to  the  statutable  enactments  in  such 
case  made  and  provided,  the  clerk  of  the  peace 
in  and  for  the  said  county  of  the  city  of  Dublin 
duly  laid  before  the  said  recorder  divers,  to  wit 
twenty  lists  theretofore  duly  furnished  to  the 
said  clerk  of  the  peace  by  the  several  collectors 
of  grand  jury  cess  within  the  said  city  in  that 
behalf  duly  authorized  to  make  such  lists  con- 
taining or  purporting  to  contain  a  true  list  of 
every  man  residing  within  their  respective 
districts  of  collection  who  were  qualified  and 
liable  to  serve  as  jurors,  pursuant  to  the  sta- 
tutes in  such  case  made  and  provided,  with  the 
Ghristian  and  surname  of  each  written  at  full 
length,  and  with  the  true  place  of  abode,  title, 
quality,  calling,  or  business,  and  the  nature  of 
&.e  qualiOcation  of  every  such  man,  in  their 
proper  columns,  pursuant  to  the  statutable  enact- 
ments in  such  case  made  and  provided.  And 
the  said  Daniel  O'Gonnell  further  says,  that  the 
said  several  lists  respectively  were  by  the  said 
recorder  at  the  said  special  sessions  duly  cor- 
rected, allowed,  and  signed  by  the  said  recorder, 
pursuant  to  the  statutable  enactments  in  such 
case  made  and  provided,  and  that  the  several 
persons  whose  names  are  hereinafter  mentioned, 
were  then  and  there  a^udged  by  the  said  re- 
corder to  have  the  qualification  hereinafter  named, 
and  that  the  names  of  the  said  several  persons  were 
then  and  there  contained  in  said  the  several  lists  so 
corrected,  allowed,  and  signed  as  aforesaid,  but 
the  said  Daniel  0*Gonnell  says  that  the  said 
recorder  did  not,  as  by  said  statuable  enactments 
is  directed,  cause  to  be  made  out  from  said 


several  last-mentioned  lists  one  general  list 
containing  the  names  of  all  the  persons  whose 
qualification  had  been  so  allowed,  arranged 
according  to  rank  and  property,  nor  did  the 
said  recorder  thereupon  at  all  deliver  such 
general  lists  containing  such  names  to  the  clerk  of 
the  peace,  to  be  fairly  copied  by  the  said  clerk 
of  the  peace  in  the  same  order  as  by  said  sta- 
tutable enactments  is  directed,  but  on  the 
contrary  thereof  neglected  so  to  do :  and  the 
said  Daniel  0*Connell  ftirther  says,  that  a 
certain  paper  writing  purporting  to  be  a  general 
list,  purporting  to  be  made  out  m>m  such  several 
lists  so  corrected,  allowed,  and  signed  as  aforesaid, 
was  illegally;  and  fraudulently  made  out  by  some 
person  or  persons  unknown,  and  the  said 
Daniel  O'Connell  says,  that  the  said  list  pur- 
porting to  be  such  general  list,  does  not  contain 
the  names  of  all  the  persons  whose  qualifications 
have  been  allowed  upon  the  correcting,  allowing, 
and  signing  of  said  lists  as  aforesaid  by  the 
recorder,  but  omitted  the  names  of  divers,  to  wit 
sixty  persons  whose  qualifications  respectively  to 
be  on  said  list  had  been  so  allowed  as  aforesaid 
by  the  said  recorder,  which  said  several  persons 
whose  names  have  been  omitted  are  as  follow 
[here  follow  sixty  names  inserted  in  the  chal- 
lenge]. And  the  said  Daniel  O'Gonnell  further 
says,  that  the  said  several  persons  whose  names 
were  so  omitted  from  the  said  fraudulent  paper 
writing,  purporting  to  be  the  general  list  as 
aforesaid,  were,  at  the  time  of  the  return  of  said 
collectors'  lists,  and  at  the  time  of  the  said 
special  sessions,  and  still  are,  severally  resident 
within  the  county  of  the  said  city  of  Dublin,  and 
were  at  the  said  several  times,  and  now  are, 
duly  qualified  to  be,  and  should  and  ought  to 
have  been  placed  upon  the  said  genenu  list; 
and  the  said  Daniel  O'Connell  further  says,  that 
from  the  said  fraudulent  paper  writing,  pur- 
porting to  be  such  general  list  as  aforesaid, 
a  certain  book,  purporting  to  be  the  Jurors' 
Book  of  the  said  county  of  the  city  of  Dublin 
for  the  current  calendar  year,  to  wit  for  the  year 
1844,  was  made  up  and  framed,  and  that  trom 
the  said  book,  so  purporting  to  be  the  Jurors' 
Book  of  the  said  county  of  the  city  for  the  said 
current  year,  was  made  up  the  Special  Jurors' 
List  for  the  said  current  year,  to  wit  the  year 
1844  $  and  the  said  Daniel  O'Connell  saith,  that 
the  said  several  persons  whose  names  were  so 
omitted  from  the  said  fraudulent  paper  writing, 
purporting  to  be  such  general  list,  were  also 
omitted  from  said  book,  purporting  to  be  the 
said  Jurors'  Book,  and  from  said  list,  pur- 
porting to  be  said  Special  Jurors'  list ;  and  the 
said  Daniel  O'Gonnell  further  saith,  that  said 
several  persons  so  omitted  as  aforesaid,  had 
been  adjudged  and  allowed  by  the  said  recorder, 
at  the  said  special  sessions,  to  be  persons  having 
the  qualification,  and  qualifying  and  entitling 
them  and  each  of  them  respectively  to  be  upon 
the  Jurors'  Book,  and  also  to  be  upon  the 
Special  Jurors'  List  for  the  current  year,  to  wit 
Uie  year  1844.  And  the  said  Daniel  O'Connell 
further  saith,  that  the  panel  aforesaid,  made  and 
returned  to  try  the  issue  in  this  cause,  between 
the  Crown  and  the  said  Daniel  O'Connell,  is 
arranged  and  constructed  from  said  list,  pur- 
porting to  be  the  said  Special  Jurors'  List  for 
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the  year  1844,  so  made  out  as  aforesaid^  to  the 
danger  and  wrong  of  the  said  Daniel  O'Connell. 
And  the  said  Daniel  0*Connell  further  saith, 
that  the  said  fraudulent  omission  of  the  said 
several  persons  named  in  the  said  paper  writing, 
purporting  to  be  such  general  list  as  aforesaid, 
was  without  the  knowledge,  consent,  privity, 
contrivance,  suggestion,  or  sanction  of  the  said 
Daniel  O'Connell,  or  of  any  person  for  him, 
or  with  him,  or  with  his  privity,  or  in  any  way 
whatsoever  by  his  authority,  or  on  his  behalf,  or 
with  his  privity,  and  that  the  said  panel  was 
so  arranged  as  aforesaid  from  the  said  paper 
\vritiug,  purporting  to  be  the  said  Special  Jurors' 
List  as  aforesaid,  without  the  consent  and  against 
the  protest  and  will  of  the  said  Daniel  O'Con- 
nell ;  and  that  the  Clerk  of  the  Crown  for  the 
county  of  the  city  of  Dublin  and  the  Crown 
Solicitor,  acting  for  the  Crown  in  this  prosecu- 
tion, had  due  notice  of  the  premises  before  the 
said  panel  was  so  arranged ;  and  this  the  said 
Daniel  O'Connell  is  ready  to  verify ;  wherefore 
he  prays  judgment,  and  that  the  said  panel  may 
be  set  aside,  and  quashed,  and  so  forth." 

The  challenges  on  the  part  of  the  other 
traversers  were  then  handed  in,  and 
ooonsel  stated  that  they  contained  a 
farther  ayerment  that  the  list  had  been 
illegally  and  fraadulently  made  out  for 
the  purpose  and  with  the  intent  to  pre- 
judice tne  said  traversers  in  the  cause. 

A  demurrer  was  then  handed  in  by  the 
Crown,  and  the  traversers  joined  in  de- 
murrer. 

The  Attorney  Oeneral  in  support  of  the 
demurrer :  There  is  no  default  alleged  on 
the  part  of  the  sheriff.  The  procedure  in 
framing  the  jury  lists  is  as  follows  :  3  &  4 
Will.  4.  c.  91.  s.  4  provides  that  the  clerk 
of  the  peace  is  to  issue  his  precept  to  the 
high  constable  and  collectors  of  grand  jury 
cess,  requiring  them  to  make  up  lists  of 
all  persons  residing  within  their  districts 
of  collection  who  are  qualified  and  liable 
to  serve  on  juries.  The  early  part  of  the 
9th  section  provides  for  the  return  of  the 
lists  by  the  high  constables  to  the  justices, 
and  in  boroughs  to  the  recorder,  and  for 
the  mode  in  which  the  collectors*  lists  are 
to  be  corrected  by  the  justices  at  the  ses- 
sions, or  by  the  recorder ;  and  then  enacts : 

"  And  when  every  such  list  shall  be  duly  cor- 
rected by  the  justices  present  at  such  special 
sessions,  or  adjournment  thereof,  and  allowed 
and  signed  by  them,  or  three  of  them,  they  the 
said  justices  shall  cause  one  general  list  to  be 
made  out  therefrom,  arranged  according  to  rank 
and  property ;  and  the  presiding  justices  at  such 
sessions  shall  deliver  the  same  to  the  clerk  of 
the  peace,  who  shall  thereupon  cause  the  same 
to  be  truly  and  fairly  copied  in  the  same  order, 
in  a  book  to  be  by  him  provided  for  that  pur- 
pose, and  which  book  shall  be  called  the  Jurors' 
Book  for  the  year." 

Under  this  section,  therefore,  the  recorder 
in  Dublin  having  corrected  and  allowed 
the  colleotors'  or  parish  list,  is  to  cause  a 
general  list  to  be  made  oat  therefrom. 


containing  the  names  of  all  persons  whose 
qualifications  have  been  allowed,  arranged 
according  to  rank  and  property,  and  to  de- 
liver it  to  the  clerk  of  the  peace,  on  whom 
the  duty  is  imposed  by  the  statute  to 
make  out  the  Jurors*  Book  from  the  general 
list,  and  to  deliver  it  to  the  hieh  sheriff. 

It  is  a  settled  principle  or  law,  that 
public  officers  are  presumed  prvmd  facie 
to  do  their  duty;  and  therefore,  in  the 
absence  of  a  distinct  averment  in  the 
challenge  of  non-performance  of  these 
specific  duties,  the  inference  of  law  is, 
that  they  were  performed — Williama  v. 
East  Indda  Co.(a)  The  performance  of 
their  duty  by  the  respective  officers  is  not 
negatived  by  the  challenge,  and  most 
therefore  be  presumed  to  have  taken 
place.  It  is  not  negatived  that  a  general 
list  of  some  description  was  delivered  to 
the  clerk  of  the  peace ;  or  that  the  Jurors' 
Book  was  made  out  from  that  list ;  or  that 
the  clerk  of  the  peace  handed  over  the 
Jurors*  Book  to  the  high  sheriff ;  or  that 
the  high  sheriff  made  up  the  list  of  jurors 
regularly  from  the  Jurors'  Book  of  1844. 
All  this  not  being  controverted  by  the 
challenge,  is  in  point  of  law  admitted. 
The  chsJlenge  runs  thus : 

"  That  the  said  recorder  did  not,  as  by  statutable 
enactments  is  directed,  cause  to  be  made  cot 
from  the  said  several  last-mentioned  lists,  one 
general  list,  containing  the  names  of  all  the 
persons  whose  qualifications  had  been  so  allowed, 
arranged,  &c  ;  nor  did  the  said  recorder  there- 
upon, or  at  all,  deliver  such  names  to  the  clerk 
of  the  peace,  to  be  fairly  copied  by  said  clerk  of 
the  peace,  in  the  same  order  as  by  said  statutable 
enactments  is  directed." 

This  averment  is  nothing  more  than  this, 
that  the  recorder  did  not  deliver  to  the 
clerk  of  the  peace,  a  general  list,  contain- 
ing the  names  of  all  persons,  arranged 
according  to  rank  and  property,  on  the 
parish  list,  and  that  would  be  proved  not 
only  by  the  omission  of  a  single  name, 
but  by  the  transposition  of  a  peer's  son 
for  a  baronet.  By  that  kind  of  mgeniooB 
special  pleading,  the  Court  is  to  infer 
that  no  general  list  was  made  out,  con- 
trary to  its  own  judicial  knowledge.  The 
chaUenge  then  states — 
"  that  a  certain  paper  writing,  purporting  to  be 
a  genera]  list  made  out  from  such  several  lists 
so  corrected,  allowed  and  signed,  as  aforesaid, 
was  ille^dly  and  fraudulently,  and  for  the  pur- 
pose and  with  the  intent  to  prejudice  the  said 
Daniel  O'Connell  in  the  cause,  made  out  by 
some  person  or  persons  unknown  ;  and  the  said 
Daniel  O'Connell  says  that  the  said  list,  pur- 
porting to  be  the  general  list,  does  not  oontain 
the  names  of  all  the  persons  whose  qualificatioDS 
have  been  allowed,  &c.  b^  the  said  recorder,  but 
omitted  the  names  of  divers,  to  wit,  sixty  per- 
sons, &o." 

(a)  8  East,  I9f .  , 
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It  then  goes  on  to  state  the  names  of 
those  persons : 

"and  the  said  Daniel  0*Connell  further  says, 
that  from  the  said  fraudulent  paper  writing, 
purporting  to  he  such  general  list  as  aforesaid,  a 
certain  book,  purporting  to  he  the  Jurors*  Book 
of  the  said  county  of  the  city  of  Dublin,  for  the 
current  calendar  year,  to  wit,  for  the  year  1844, 
was  made  up." 

By  this  pretence  the  Jurors*  Book  (which 

gorports  to  be  among  the  records  of  the 
'oort,  not  simply  in  the  case  of  The  Queen 
V.  0*OonneU,  but  in  every  other  case) 
handed  to  the  high  sherifTby  the  officer 
properly  authorised,  is  to  be  nullified,  be- 
cause some  xmknown  person,  whom  nobody 
can  suggest  the  name  of,  might  have  or 
did,  for  a  fraudulent  purpose,  erase  or 
omit  certain  names,  in  doing  the  duty 
imposed  on  him  by  the  recorder.  Under 
these  circumstances,  it  must  be  contended 
on  the  other  side,  that  every  jury  for  the 
year  1844  in  Dublin,  is  to  be  struck  from 
the  Jurors'  Book  of  1843 ;  for,  by  the  pro- 
visions of  the  Act,  if  there  is  no  book  for 
1844,  the  ^eriff  must  go  back  to  the  book 
for  the  former  year.  The  alteration, 
whether  intended  so  or  not,  has  the  efiect 
of  prejudicing  the  Crown,  by  delaying  the 
trial. 

What  I  submit  to  your  Lordships  is 
this :  there  is  no  averment  at  all  stating 
that  the  recorder  did  not  hand  a  general 
list  to  the  clerk  of  the  peace ;  the  law 
therefore  presumes  that  he  did.  There  is 
no  averment  that  the  clerk  of  the  peace 
did  not  make  out  the  Jurors'  Book  from  a 

fenenJ  list.  There  is  no  averment  that  a 
urors'  Book  for  1844  was  not  made  out 
by  the  clerk  of  the  peace;  no  averment 
that  the  sheriff  did  not  make  out  a  special 
jury  list,  containing  717  names ;  no  aver- 
ment that  tJie  jury  was  not  properly  struck. 
It  is  therefore  to  be  presumed  that  these 
things  were  done.  There  is  no  averment 
of  fraud  or  contrivance  on  the  part  of  the 
Crown,  the  high  sheriff,  the  recorder,  or 
the  clerk  of  the  peace.  The  Jurors'  Book 
is  a  final  record,  that  on  which  the  sheriff 
is  to  act.  It  is  clearly  decided  by  the 
case  of  Beg,  v.  C(ynrahy(a)  and  Beg.  v. 
Fit^pairick(b)  that  an  irregularity  in  the 
book  will  not  justify  a  challenge  to  the 
array.  The  enactment  has  been  decided 
by  Chief  Justice  Doherty  and  Judge 
Torrens  to  be  merely  directory. 

My  Lords,  it  is  not  stated  in  the  chal- 
lenge, that  the  act  done  by  some  person 
nnuiown,  was  to  the  prejudice  of  Mr. 
(yOonnelli  although  it  is  so  stated  in  the 
other  challenges.  It  would  be  endanger- 
ing proceedings  in  every  court  of  justice, 


(a)  1  Cr.  &  IHx,  C.C.  56. 
(6)  1  Or.  &  Dix,  Ah.  C  528. 


if  your  Lordships  were  to  put  it  in  the 
power  of  any  individual,  by  an  alteration 
m  the  general  list  of  jurors,  to  nullify  the 
proceedings  of  the  Court.  K  this  un- 
known person,  whoever  he  may  be,  can  be 
discovered,  I  shall  be  happy  to  take  any 
proceedings  against  him.  It  would  be 
very  desirable  that  justice  should  be 
brought  home  to  him,  whoever  he  may 
be ;  and  I  am  sure  that  the  Crown  is  as 
strongly  interested  as  those  en^ged  on 
the  part  of  the  prosecution  ;  but  I  cannot 
consent  to  or  allow  a  challenge  of  this 
kind,  without  taking  the  distinct  opinion 
and  decision  of  the  Court  upon  it.  It 
would  be  productive  of  the  greatest  mis- 
chief to  nullify  the  Jurors'  Book  for  1844 ; 
in  point  of  law  there  is  no  ground  for 
treating  it  as  null  and  void.  I  may  ob- 
serve, tiiat  in  England,  according  to  the 
case  of  The  King  v.  Edmonde  omd  othersM 
there  can  be  no  challenge  to  the  array  in 
a  special  jury  case  for  unindifferency  in  the 
Master  of  the  Crown  Office.  For  these 
reasons  I  trust  the  Court  will  be  of  opinion 
that  the  demurrer  to  the  several  challenges 
should  be  allowed,  and  the  trial  permitted 
to  proceed. 

Sir  0.  O'Loghlen:  It  is  laid  down  in 
Dichin8on*8  Quarter  Sessions,  by  Serjeant 
Talfourd,  p.  501,  note,  that  a  challenge  to 
the  array  of  a  special  jury  does  lie.  The 
same  position  is  laid  down  in  Hades'  Crim. 
Law,  448,  and  in  Bacon*$  Abridg.  Jury.  D. 
— Bex  V.  Burridge  Q>) ;  Bex  v.  Johnson  (c) ; 
Kynaston  v.  Bex  (d) ;  Beg,  v.  Novi3l(m.((i^  The 
cliallenge  distinctly  avers  that  the  re- 
corder did  not  make  up  the  general  list, 
and  that  the  clerk  of  the  peace  did  not 
make  out  the  Jurors'  Book  as  required  by 
the  statute.  It  is  further  averred  that 
what  purported  to  be  such  a  list  was 
illegally  and  fraudulently  made  out.  By 
demurring  to  the  challenge  the  Attorney 
General  aomits  the  fact.  The  fact  being 
admitted  upon  this  demurrer  that  there 
was  a  firauaulenii  list  concocted,  that  the 
jury  book  was  made  up  from  a  fraudulent 
list,  and  the  special  jury  was  taken  from 
the  Jurors'  ^ook,  the  next  question  is, 
what  is  the  effect  of  that,  and  is  it  a 
ground  for  challenging  the  array  H 

PENVE7ATHEB,   L.C.J.  :    I    do    UOt  knOW 

whether  vou  are  not  putting  the  matter 
further  than  the  pleading  warrants,  in 
using  the  word  "  concocted." 

Sir  C.  O'Loghlen:  1  mean  *'made  out." 
No  fraud  is  now  imputed  to  the  sheriff. 
Our  allegation  is,  tnat  fraud  was  oom- 

(a)  4  B.  &  Aid.  471.  1  St.  Tr.  N.S.  786, 
p.  883  et  ieq, 

(5)  1  Str.  598  ;  2  Ld.  Baym.  1864. 

(c)  a  Str.  1000. 

Id)  Andr.  86. 

(«)  I  Hud8.  &  Br.  164. 
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mitted  before  it  came  to  the  sheriff's  | 
hands ;  and  I  ask,  is  there  a  substantial  ^ 
distinction  between  the  cases  where  fraud 
has  been  committed  by  the  shmff,  and 
where  it  has  been  committed  before  it 
came  to  his  hands.  It  is  said  that  a  penahy 
against  persons*  acting  corruptly  is  im- 
posed by  the  36th  section  of  the  Act,  but 
that  section  applies  equally  to  the  sheriff, 
yet  fraud  in  tne  sheriff  is  admittedly  a 
good  ground  of  challenge.  A  penalty  is 
no  remedy  in  a  case  of  life  and  death.  K 
a  subordinate  ofBicer  acts  corruptly,  it  is 
a  good  ground  of  challenge.  In  Eeg.  v. 
Oonrahy,  cited  by  the  Attorney  Chnerai, 
no  fraud  was  alleged;  in  Beg.  t.  Fitz- 
jpatrick  there  was  no  decision;  Doherty^ 
C.J.,  reserved  the  point  for  the  considera- 
tion of  the  judges,  but  the  case  was  never 
argued,  as  the  prisoner  was  acquitted. 

The  case  stands  thus:  no  general  list 
was  made  out  by  the  recorder,  as  directed 
by  the  statute ;  no  such  list  was  delivered 
by  the  clerk  of  the  peace;  but  a  frau- 
dulent list  was  made  out  by  a  person 
unknown,  and  from  that  the  Jurors'  Book 
and  the  special  jury  panel  were  taken. 
Notice  was  given  of  this  to  the  Crown 
Solicitor,  and  the  question  is  now,  whether 
that  is  sufficient  to  set  aside  the  whole 
panel.    In  point  of  law  it  is. 

The  only  substantial  objection  on  the 
part  of  the  Crown  is,  that  allowing  the 
challenge  would  lead  to  delay.  I  answer, 
that  it  would  only  postpone  the  trial  for  a 
short  time.  Delay  is  necessary  when  a 
packed  jury  list  is  made  out  for  the  pur- 

E}se  of  injuring  us.  But  even  if  your 
ordships  ao  not  consider  that  you  have 
jurisdiction  to  act  in  this  case,  I  would 
apply  to  the  Attorney  General  himself,  and 
ask  him,  even  at  the  eleventh  hour,  to  re- 
consider the  decision  he  has  come  to,  be 
cause  I  ask  him  how  can  he  expect  that 
this  trial  will  be  satisfactory  to  the  country, 
if  there  is  a  conviction,  per  fas  atU  nefaa, 
when  the  fact  of  the  fraud  is  admitted  P 

Fitzgihbon  followed :  It  is  no  answer  to 
our  challenge  that  the  fraud  has  not  been 
committed  oy  the  sheriff  or  the  Crown. 
All  persons  accused  of  crime  are  entitled 
to  be  tried  by  a  jury  legally  oonstituted  in 
omnQyue — it  is  no  answer  to  give  a  person 
about  to  be  tried  to  say,  **  it  has  been 
illegally  done,  no  doubt,  but  your  accusers 
are  no  parties  to  it."  Is  that  any  answer 
to  any  man  of  conmion  sense  P  It  is,  in 
my  mmd,  no  answer,  nor  are  the  Crown  to 
take  advantage  of  a  fraud  which  has  been 
committed.  Some  individual,  I  care  not 
who,  has  been  dexterous  enough  to  take 
away  a  portion  of  the  list  revised  by  the 
recorder — ^it  may  be  his  footman — and,  in 
consequence,  fifty-nine  names  have  been 
omitted,  near  a  tithe  of  the  whole  panel .  I 
will  assume  that  it  has  been  by  the  recorder's 


footman.    Now,  what  the  Attorney  General 
says  is,  if  so,  he  ought  to  be  punished ; 
but  what  does  the  law  say  P    It  says  to  the 
recorder — ^you  shall  cause  a  correct  general 
list  to  be  made  out  and  delivered ;  it  does 
not  say  by  what  means,  but  you  (the  re- 
corder) shall  do  it.    The  question  is,  did 
he  cause  that  to  be  done  P    It  is  plain  he 
did  not;  some  person    unknown  to  the 
Crown,  I  would  not  say  unknown  to  the 
recorder,  has  suppressed    a   number    of 
those  names.    He   (the  recorder)  should 
not  have  left  those  lists  accessible  to  any 
one  who  would  not  take  as  much  care  of 
them  as  he  would  himself,  bat  he  has  left 
them  to  the  mercy  of  a  person  who  has 
decimated  them,  by  taking  away  one  tithe 
of  them.    I  can  conceive  many  excuses  he 
might  give  for  not  doing  it.    He  might 
say  that  he  was  in  a  hurry,  that  he  was 
going  to  London,  that  he  could  not  stay 
here  until  he  did  his  duty,  but  at  all  events 
he  did  not  do  his  duty^ — at  all  events,  the 
list  he  caused  to  be  made  out  was  not  the 
list  the  law  said  he  ought  to  cause  to  be 
made  out.    Now,  he  was  in  a  hurry,  or  he 
was  blind,  he  was  careless,  or  he  was  not. 
Suppose  they  had  him  there  on  the  table, 
or  at  the  bar  of  that  court  under  prosecu- 
tion by  the  Attorney  General  for  this  act  of 
his  leaving  out  a  tithe  of  the  names,  might 
he  not  say  a  portion  of  those  names  were 
in  cramped  writing,  and  when  he  came 
to  the  names  that  he  could  not  read,  that 
he  skipped  them  over,  and  was  in  too 
great  a  nurry  to  go  to  look  for  his  glasses 
^au^hter) — that    he    was  not    guuty    of 
fraud,  but  of  negligence;  but  could  any 
negligence  be  more  gross  than  that  on  the 
part  of  the  recorder,  when  he  got  back 
that  list  from  his  seiTant  not  to  compare 
it  with  the  list  he  had  revised,  and  satisfy 
himself  that  he  clearly,  fairly,  and  honestly 
had  done  his  dutyP    The  traversers  at- 
tended at  the  revision,  which  was  a  matter 
of  publicity,  and  which  was  a  matter  to 
be  done  only  in  open  court,  where  they 
had  liberty  to  attend,  in  porsuanoe  of  the 
privilege  which  the  law  gave  them.    As 
soon   as  the  list  was  placed  under  their 
eyes,  and  as  soon  as  they  had  an  oppor- 
tunity  of  knowing  whether  it  was  properly 
or  improperly  constructed,  they  forthwith 
proceedeoi  to  compare  it  with  the  notes 
they  had  previously  taken,  and  the  very 
moment  they  discovered  that  the  list  had 
been  fraudulently  tampered  with,  or  acci- 
dentally, at  all  events,  wrongly  fhuned, 
that  very  hour  they,  in  Ummet  gave  a 
distinct  and  express  notice,  as  averred  in 
the  challenge,  and  not  denied,  to  those 
acting  for  the  Crown,  that  the  list  was 
fraudulently    and   illegally    constructed, 
and  objecting  to  any  further  proceedings 
on  such  a  list. 
Let  it  not  be  understood  that  I  object  to 
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any  gentleman  on  the  panel  of  twenty- 
four,  who  have  been  called  over.  Let  no 
man  imagine  that  I  intend  to  allege  or 
ineinnate  that  anj  one  of  them  is  not 
a  fair  and  upright  and  impartial  juror. 
I  tiiink  it  neoessary  to  guard  myself 
against  that  supposition.  That  is  not  the 
question  at  all.  I  know  not  who  the 
gentlemen  are  who  have  been  selected.  I 
am  arguing  against  the  legality  of  the 
panel.  I  am  not  sugg^tine  that  we  can- 
not receive  a  fair  trial  from  Uie  jurors  who 
have  been  called.  I  know  them  not,  and 
I  am  therefore  entitled  to  presume  that 
they  are  upright  and  honourable  men. 

SoUoUor  Oweral:  My  Lords,  before  I 
reply  to  the  several  objections  which  have 
been  relied  on,  I  must  advert  to  an  ex. 
pression  which  was  made  use  of  by  Sir 
Coleman  0*Loghlen.  I  certainly  did  regret 
to  hear  him  make  use  of  such  an  expres- 
sion, which  I  would  willingly  attribute  to 
inadvertence — I  mean  iJie  expression  "  a 
packed  jury."  I  must  give  him  ^e  bene- 
fit of  that  supposition,  because  I  am  un- 
willing to  suppose  he  used  the  expression 
wilfully,  as  it  was  totally  unjustified  by 
the  case  put  on  his  own  showing.  I  would 
not  advert  to  this,  but  that  I  felt  that  an 
erroneous  expression  might  fp  before  the 
pubHc,  from  the  words  which  wore  so 
thrown  out,  which  were  wholly  unjustifi- 
able and  untenable.  Am  I  not  authorised 
in  saying,  that  such  words  were  unjusti- 
fiable, when  Mr.  Fitsigibbon  was  obliged  to 
admit  that  he  had  no  grounds  for  saving 
that  any  of  the  gentlemen  who  had  been 
summoned  would  not  fiedrly  decide  the 
issue,  and  therefore  I  hope  we  expression 
was  not  deliberately  used.  (The  SoUoihr 
Chnerai  proceeded  to  argue  at  length  in 
support  of  the  demurrer.) 

Moore ;  I  am  instructed  on  the  part  of  the 
traversers  to  enter  into  a  consent  that  the 
lists  shall  be  sent  back  to  the  recorder,  in 
order  that  he  may  insert  the  names  which 
have  been  improperly  omitted,  and  that 
then  a  new  special  jury  shall  be  struck  at 
once,  and  the  trial  proceeded  with. 

Attorney  Oeneral :  1  object  altogether  to 
the  proposal  of  my  learned  fnend.  I  am 
astonished  that  he  would  make  a  proposal 
which  he  ought  to  know  could  not  possibly 
be  complied  with ;  there  is  no  power  under 
the  statute  by  which  it  could  be  done ;  the 
alteration  would  afiect  every  proceeding 
taken  during  the  whole  year,  and  he  must 
have  known  that  it  was  illegal,  and  that  if 
any  person  was  tried  under  t^t  new  list 
it  would  be  erroneous,  and  a  party  un- 
bound by  the  consent  could  object  to  the 
proceedings.  I  should  not  be  fit  to  hold 
my  office  for  one  hour  if  I  were  to  permit 
ihiB  illegal  course  to  be  taken. 

Moore:  The  Attorney  General  has  verr 
grossly  misconceived  the  proposition  whidb 


I  made.  I  am  surprised  he  would  have 
thought  that  I  should  exhibit  such  mon- 
strous ignorance  as  to  make  a  proposition, 
the  efiect  of  which  would  be  such  as  he 
states.  I  disclaim  all  intention  of  the 
kind.  I  made  a  proposition  in  perfect 
good  faith,  in  consequence  of  instrucbions 
I  received  from  my  clients.  I  will  not 
reply  to  his  observation  in  roference  to 
myself ;  but  in  making  my  proposition  I 
did  that  which  I  conceive  could  be  done 
without  displaying  that  degree  of  impro- 
prietv  or  ignorance  of  my  proposition 
which  he  has  thought  proper  to  allude  to. 
(Applause.) 

Attorney  General :  My  Lords,  if  again  in 
the  coarse  of  these  proceedings  any  per- 
sons in  this  court  shall  conduct  themselves 
in  the  manner  we  have  just  heard,  I  will 
beg  leave  to  request  that  your  Lordships 
will  order  the  gallery  to  be  cleared.  The 
learned  counsel  on  the  other  side  called 
upon  me  to  do  that  which  is  illegal.  (Ap- 
plause from  the  bar.) 

Moore :  Certainly  not. 

Attorney  General :  What  he  did  call  upon 
me  to  do  was  this — ^to  consent  to  the 
jurors*  book  being  amended  by  the  recor- 
der; and  I  say  that  cannot  be  legally 
done.  J  said  it  would  affect  the  legality 
of  every  judicial  proceeding  of  this  nature 
in  1844,  and  I  reiterate  that  assertion. 

Peknefathek,  L.O.J.,  in  giving  judg- 
ment supporting  the  demurrer,  said: 
It  is  necessary  to  consider  what  the  law  is 
under  which  those  proceedings  have  taken 
place.  It  is  a  code  of  law  incorporated 
into  one  Act,  the  previously  existing  law 
being  thereby  essentially  modified  and 
alterod. 

The  Act  assigns  duties  to  various  offi- 
cers, some  judicial  and  some  ministeriid. 
The  recorder  is  judicial,  the  sheriff 
ministerial. 

The  recorder  made  his  revision,  and 
having  pronounced  his  decision,  it  was 
irrevisable,  and  could  not  be  reversed  by 
any  one.  Another  duty  is  then  imposed  on 
him,  that  is,  that  he  shall  make,  or  cause 
to  be  made,  a  new  list,  arranging  the 
persons  according  to  rank  and  property ; 
and  the  Act  directfl,  that  in  the  newly 
arranged  lists,  he  shall  include  all  persons 
who,  on  a  previous  revision,  have  sul> 
stantiated  their  claims  before  him.  But 
it  is  to  be  observed,  that  no  penalty  is 
imposed  on  the  recorder  for  omitting  to 
do  tiiis,  or  any  other  dut^  which  the  Act 
imposed  on  him.  There  is  no  imputation 
in  this  challenge,  that  the  omission  which 
is  said  to  have  taken  place  on  the  part  of 
the  recorder,  was  the  consequence  of 
improper  conduct,  malversation  or  cor- 
ruption— none  was  imputed  to  him.  But 
it  was  said  the  Act  required  he  should 
make  out  the  new  lists  according  to  rank 
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and  propertj,  classing  the  persons  accord- 
ing to  such  order  required  by  the  Act,  and 
that  he  should  do  so  with  respect  to  all 
whose  claims  should  be  allowed. 

How  far  is  that  to  be  carried  ?  Suppose 
the  recorder  included  every  person  wnose 
claim  had  been  allowed,  but  did  not  accu- 
rately make  out  the  new  list  '*  according 
1o  itink  and  property  "  as  directed,  is  that 
to  1)0  a  ground  of  challenge  P 

This  is  a  judicial  act  in  the  recorder,  as 
much  in  one  case  as  the  other.    The  Act 
is  directoiy  in  pointing  out  to  what  his 
attention  is  to  be  directed,  but  it  leaves 
and  intrusts  to  his  discretion  the  manner 
in  which  he  should  act.    Now,  if  that  be 
so,  and  that  is  the  position  in  which  the 
recorder  stood,  then  his  act  is  not  to  be 
the  subject  matter  of  a  challenge  to  the 
array.    I  do  not  mean  to  question  whether 
the    special    jury    panel    may    not    be 
challenged;  several  cases  were  cited  in 
which  it  was  so  decided :  I  do  not  mean 
to  controvert  that,  the  more  so  as  it  seems 
not  to  have  been  pressed  on  the  other  side. 
There  is  no  averment  in  the  challenge 
he  did  not  make  out  the  lists  according  to 
the  Act ;  the  averment  is  that  he  did  not 
make  out  such  a  list  without  excluding 
any.    The  list,  so  made  out  according  to 
rank  and  property,  is  handed  by  him  to 
the  clerk  of  the  peace,  the  officer  selected 
by  the    statute,  with    whom    such   lists 
should  be  deposited;  then  the  recorder's 
duty  and  jurisdiction  are  at  an  end.    The 
list  then  goes  into  the  hands  of  a  subordi- 
nate officer,  whose  duty  is  chalked  out  by 
the  Act    of   Parliament,   which    he  was 
bound  to  follow,  and  to  transmit  this  list 
to  the  hands  of  the  sheriff;  the  duty  of 
the  clerk  of  the  peace  is  to  have  the  list 
made  out,  called  the  juir  list,  and  when 
it  is  so  iRSKle  out  it  is  ms  business  to  hand 
it  to  the  sheriff.    The  sheriff  receives  it, 
and  if  there  had  been  corruption  on  the 
pai*t  of  the  sheriff,  who  is  tne  officer  oi' 
this  Court,  not  like  the  recorder  who  is 
not,  whose  duties  are  intimately  connected 
with  preparing  the  jury  list,  he  would  be 
liable  to  be  ca]jied  on  to  account,  and, 
moreover,  that    would  be    properly    the 
subject  matter  of  challenge  to  the  array 
growing  out  of  the  unindifferency  of  the 
sheriff.    But  this  is  not  the  case  with  the 
recorder.    Who  is  to  try  his  unindiffe- 
rency P    He  is  not  here,  or  represented  by 
counsel.      Being    a    judicial    officer,    he 
stands  besides  in  the  same  situation  as  the 
Master  of  the  Crown  Office,  in  The  King 
V.   Edmonds,     In  that  case   the    Court,  ! 
on  public  grounds,  would  not  allow  his  ' 
conduct  to  be  investigated.    If  the  con- 
duct of  the  Master  of  the  Crown  Office 
would  not  be  entered  into,  d  fortiori  the  ' 
recorder's    cannot.      A    proposition    was  | 
made  by  Mr.  Moore ;  I  am  not  called  on  | 


to  say  whether  the  Attorney  General  should 
have  accepted  that  offer ;  I  am  not  called 
on  to  give  judgment  on  that ;  but  I  say, 
every  person  who  may  be  a  suitor  during 
the  year  1844,  has  a  direct  interest  in 
supporting  and  sustaining  those  proceed- 
ings. I  do  not  mean  to  throw  out  any 
opinion  as  to  what  has  taken  place,  it 
may  be  exj^ained,  or  may  remain  in 
obscurity.  That  is  not  the  question.  We 
have  no  power  of  investigating  it.  I 
therefore  think,  in  conformiW  with  the 
judgment  of  the  Court  on  Friday,  that 
this  challenge  is  not  maintainable. 

BuBTON,  J.:  The  principal  directions 
given  by  the  statute  have  all  been  com- 
plied with.  The  parish  list,  the  general 
list,  and  the  jurors  book  were  all  made 
up.  All  this  was  done  bv  the  properly 
constituted  authorities.  The  jury,  tnere- 
fore,  are  primd  facie  selected  from  the 
proper  jurors'  book.  Then  we  have  to 
consider  whether  the  omission  which  the 
challenge  to  the  array  avers  has  taken 
place,  renders  the  jurors'  book  null  and 
void.  I  should  say,  that  upon  this 
challenge  the  Court  have  little  to  do.  I 
will  not  say  that  a  case  might  not  arise  in 
which,  circumstanced  as  this  array  is,  the 
Court  would  be  called  on  to  consider 
whether  it  is  null  and  void.  But  in  my 
judgment,  the  terms  of  this  challenge  do 
not  warrant  i^e  Court  in  holding  that  the 
jury  list  is  an  actual  nullity.  I  cannot  say 
that  it  is  perfect,  that  a  l>etter  list  might 
not  have  been  made  out ;  but  that  is  not 
the  question.  The  question  is,  whether  it 
is  nml  and  void  P  I  will  not  say  that  pro- 
ceedings of  this  kind  may  not  be  of  so 
fraudalent  a  nature  as  to  call  for  the  inter- 
ference of  the  Court.  I  should  be  sorry 
to  If^  down  a  proposition  such  as  that, 
and  I  will  not  venture  to  do  so.  Perhaps 
it  may  be  of  little  value  to  test  a  proposi- 
tion of  this  kind  by  extreme  cases ;  but 
perhaps  thej  should  not  be  entirely  left 
out  of  consideration.  Here  are  seven 
hundred  and  seventeen  persons  admitted 
as  persons  fit  and  proper  to  serve  on  juries. 
Suppose  a  case  where  there  really  were 
seven  or  eight  hundred  persons  fit  to 
serve  as  jurors,  and  that  twenty  or  thirty 
only  are  returned.  It  would  startle  the 
mind  to  sav  the  Court  was  bound  by  what 
was  done  there.  But  on  the  other  hand, 
would  it  not  be  absurd  to  say  this,  that 
because  a  certain  number  of  persons  are 
omitted,  suppose  only  one  or  two,  that  on 
that  account  all  the  proceedings  are  to  be 
voidP  That  would  make  the  statuto 
which  was  passed  for  the  purpose  of  secur- 
ing a  good  jury,  nothing  but  a  subject  of 
litigation,  and  in  that  wa^  it  would  be 
more  injurious  than  beneficial.  I  do  not 
think,  therefore,  that  the  simple  circum- 
stance of  the  omission  of  a  certain  number 
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of  qualified  persons,  either  through  hltin- 
der  or  mistake,  or  improper  conduct,  is 
sufficient  to  render  all  the  proceedings  a 
nullity. 

C&AMPTON,  J. :  I  feel  very  little  difficulty 
in  forming  an  opinion  on  this  challenge ;  I 
think  it  bad,  both  in  point  of  form  and  sub- 
stance ;  I  go  farther  than  that,  I  should  feel 
very  great  difficulty  in  allowing  the  doc- 
trine, that  a  challenge  exists  to  the  array  of 
a  special  jury,  and  undoubtedly  the  case  of 
The  King  v.  Edmonde  is  subject  to  a  great 
deal  of  observation ;  but  I  do  not  rest  my 
ludgment  upon  that,  I  only  state  it  lest 
[  should  be  understood  as  affirming  the 
doctrine  that  a  challenge  would  apply  to 
a  special  jury.  But,  suppose  the  challenge 
does  apply,  let  us  see  whether  it  can  be 
supported  in  the  present  case.  There  is 
no  imputation  against  the  sheriff,  none 
against  the  clerk  of  the  Grown — ^they  have 
discharged  their  duty  regularly  and 
properly.  This  case  seems  to  me  to  be 
similar  to  the  case  of  elisors,  and  it  is 
clear  there  could  be  no  challenge  where 
elisors  had  made  their  return,  or  against 
the  return  of  the  Master  of  the  Crown 
Office.  The  ground  of  challenge  here  is 
not  unindifference  in  the  sheriff.  What  is 
the  doctrine  of  challenge  to  the  array 
founded  on  P    Lord  Ooke  says 

**  that  the  challenffe  to  the  array  is  in  respect  of 
the  cause  of  omndiflerenoe,  or  default  of  the 
sheriff,  or  other  officers  that  made  the  retom, 
and  not  in  respect  of  the  persons  returned, 
where  there  is  no  unindifference  or  default  in 
the  sheriff." 

That  is  the  language  of  Lord  Coke, 
But  here  the  ground  of  challenge  is  not 
for  unindifference  in  the  sheriff,  or  other 
officer  making  the  return,  but  for  parti- 
ality in  an  unknown  person,  who  is  sup- 
posed to  have  had  access  to  the  lists  dur- 
ing the  period  they  were  under  considera- 
tion, and  before  the  jurors'  book  was 
formed. 

Perbim,  J. :  I  have  carefully  con- 
sidered this  Act  of  Parliament  and  its 
provisions  since  this  motion  has  been 
Defore  the  Court,  and  I  am  under  the  dis- 
advantage of  coming  to  a  different  con- 
clusion from  my  Lord  Chief  Justice  and 
my  brethren  on  the  bench.  I  think,  but 
not  without  oonsiderable  doubt,  that  this 
challenge  ought  to  be  allowed.  By  the 
Act,  the  collectors  are  to  make  out,  in 
alphabetical  order,  true  lists  of  all  quali- 
fied persons  within  their  districts,  and  to 
deliver  them  to  the  clerk  of  the  peace, 
who  shall  keep  them  for  public  inspection 
for  a  certain  time ;  special  sessions  are  to 
be  fixed  for  the  purpose  of  revision  and 
correction  of  the  lists,  by  the  insertion  of 
proper  persons,  or  the  omission  of  im- 
proper persons,  when  every  such  list  shall 


be  fully  corrected,  by  the  justices  in  the 
different  counties  in  L*eiand,  and  the 
recorder  in  the  city  of  Dublin,  and  shall 
be  allowed  and  signed  by  him  or  them ; 
and  they,  or  one  of  them,  shall  cause  a 
general  list  to  be  made  out.  I  concur 
entirely  in  the  distinction  taken  by  my 
Lord  Chief  Juatiee  between  the  judicial 
and  ministerial  duties  of  the  recorder, 
and  I  will  say  with  him,  that  the  judicial 
duties  of  the  recorder  here  end ;  and  I 
think  that  it  so  appears  by  reference  to 
the  case  of  the  counties,  for  afber  the 
revision  of  the  list  by  the  justices,  the 
general  li^t  is  not  to  be  prepared  by  them. 
So  far  the  proceedings  or  the  recorder 
are  strictly  judicial,  and  after  he  has,  as 
judge,  closed  and  allowed  and  signed  the 
lists,  he  could  himself  make  no  alteration  in 
them ;  and  therefore,  I  take  it,  his  judicial 
dutv  then  closes.  What  remains  for  him 
to  do  is,  not  to  write  with  his  own  hand  a 
general  list,  but  to  cause  a  general  list  to 
be  made  of  all  qualified  persons,  arranged 
according  to  rank  and  property.  I  should 
say,  that  if  a  mistake  were  made  in  that 
arrangement,  that  would  be  a  matter 
upon  which  the  jurors'  book  should  not 
be  impeached.  I  will  go  further,  and  say 
that  a  casual  mistake  would  not  vitiate 
the  list,  and  would  not  be  incurable.  [The 
recorder  is  then  to  deUver  such  general 
list  to  the  clerk  of  the  peace,  and  the 
latter  is  to  have  the  list  copied  into  a 
book,  which  is  to  be  called  the  jurors' 
book,  and  to  be  used  during  the  ensuing 
year.]  Now,  the  challenge  says,  that  the 
recorder  did  not  deliver  a  general  list  of 
all  the  names,  arranged  according  to  rank 
and  property,  but  omitted  to  do  so; 
on  the  contrary,  that  some  person  un- 
known, fraudulently,  and,  as  alleged  in 
some  of  the  challenges,  "  to  the  prejudice 
of  the  traversers,"  made  a  list,  omitting 
sixty  names,  purporting  to  be  a  general 
list,  from  which  list  the  jurors'  book  was 
made  out.  Now,  this  is  not  an  allegation 
that,  by  error  or  mistake  in  mal^g  out 
the  list,  some  names  were  omitted  acci- 
dentallv ;  but  it  is  a  charge  of  intentional 
error,  tnat  some  person  did  make  a  false 
list,  omitting  sixty  names.  Hiis  is  a 
sufficient  allegation  that  the  recorder 
handed  in  a  list  which  was  a  defective 
list.  The  recorder  knew  no  more  of  it 
than  I  do  ;  and  I  think  it  would  ba  mon- 
strous to  hold  that  a  shadow  of  suspicion 
should  alight  upon  him.  There  is  nothing 
to  warrant — ^nothin^  to  suggest  that  he 
knew  it ;  therefore,  it  must  be  taken  that 
he  was  imposed  on.  Then  what  is  the 
result  of  that?  Is  that  the  general  list 
authenticated  by  the  recorder  ?  Is  it  to 
be  taken  to  be  the  act  of  the  recorder, 
and  that  he  is  giving  it  as  a  voucher  of 
the  correctness  of  what  he  hands  in  P    He 
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is  merely  a  ministerial  offioer  in  that  case, 
no  more  answerable  for  it  than  the  person 
by  whom  he  sends  it ;  and,  in  m^  mmd,  it 
is  indifferent  whether  he  hands  it  in  him- 
self, or  whether  he  was  ignorant  of  the 
omission.  But  how  does  that  affect  the 
materiality  of  the  question  P  The  evil  to 
the  parties  who  want  a  fall  jury  list  is  as 
great  as  if  the  recorder  or  the  justices 
were  conusant  of  it.  It  appears  to  me 
that  this  challenge  amounts  to  an  allega- 
tion, that  this  was  not,  in  truth,  a  general 
list,  made  from  the  other  lists,  wnich  it 
ought  to  bo,  in  order  to  constitute  a 
foundation  for  a  jurors'  book.  It  has 
been  observed,  that  the  Act  of  Parliament 
was  framed  with  great  accuracy — ^that  the 
important  object  was  to  secure  unbiassed 
jurors,  and  to  leave  as  little  as  possible  in 
the  power  of  any  particular  officer.  If  we 
hold,  then,  that  an  alteration  of  this  kind, 
made  by  a  person  who  must  be  doing  his 
duty  in  the  employment  of  the  pubUo — if 
a  contrivance  or  this  sort  is  to  be  incur- 
able, and  is  not  to  vitiate  the  act,  which 
purports  to  be  the  act  of  the  judge  or 
superior  officer,  I  cannot  understand  what 
security  there  is  for  the  purity  of  the 
jurors*  book.  If  the  correct  one  may  be 
mutilated,  another  one  may  be  substituted. 
I  cannot  iraaffine  that  the  mere  fact  of 
being  received  from  the  hands  of  the 
officer,  fh)m  the  justices,  or  the  recorder, 
constitutes  the  real  foundation  of  the  list 
from  which  the  jurors'  book  is  to  be 
made.  It  seems  to  me  that  if  such  a  thing 
were  practised,  and  came  to  the  ear  of  the 
recorder,  he  would  have  a  right  to  go  with 
the  real  list,  and  call  on  the  sheriff  to 
repudiate  the  fabricated  list,  and  to  cor- 
rect the  jurors'  book  according  to  the 
truth,  and  that  it  would  be  his  duty  to  do 
so.  The  sheriff,  in  framing  his  special 
jury  list,  had  marked  off  the  names  for 
his  clerk  to  write,  and  that  some  of  those 
names  had  been  omitted  by  the  clerk,  and 
that  the  special  jury  list  was  framed  with 
the  omission  of  those  names,  and  that 
that  was  not  discovered  until  the  forty- 
eight  names  were  about  to  be  drawn,  it 
strikes  me  that  that  would  be  a  good 
cause  for  challenge.  On  the  same  prin- 
ciple, suppose  a  mat  prim  trial,  for  which 
the  sheriff  returns  a  diitri/ngoB  to  this 
Court,  and  that  it  was  afterwards  altered 
by  a  subordinate  officer  of  the  Court  some 
weeks  before  the  trial,  and  afterwards, 
when  it  went  down  to  ihe  country  it  was 
discovered,  surely  that  would  be  a  ground 
of  challenge,  although  not  for  misconduct 
in  the  sheriff.  It  is  said  that  this  chal- 
lenge is  a  novel  one,  but  its  novelty  arises 
fh)m  this,  that  the  Act  is  of  recent  data. 
Before  it,  the  sheriff  was  uncontrolled  in 
his  selection.  He  was  called  on  to  return 
a  jury  from  the  body  of  the  county,  or 


from  the  different  districts,  but  he  might 
return  whom  he  pleased.  Here  is  a  pro- 
vision, confining  his  selection  to  a  pu-- 
ticular  list;  if  that  is  vitiated,  although 
the  sheriff  is  not  a  party  to  that,  yet  it 
appears  to  me  to  come  within  the  principle 
on  which  challenge  to  the  array  rests,  and 
upon  which  it  was  originally  founded. 
Much  has  been  said  about  the  incon- 
venience that  would  arise  from  admitting 
the  present  challenge,  although  no  case 
can  be  found  in  the  books  on  Qie  subject. 
It  has  been  objected  that  ^reat  incon- 
venience would  arise,  if  this  challenge 
was  held  to  be  good.  The  Court  is  not  to 
regard  the  consequences  of  its  decision, 
except  so  far,  that  it  should  be  caatious 
that  those  decisions  are  well  founded,  and 
act  upon  sound  principles  of  law.  We  are 
to  decide  the  law  according  to  the  best  of 
our  abilities,  and  if  any  public  incon- 
venience should  follow,  that  should  be 
remedied  by  those  who  had  power  to 
make  laws.  But  it  strikes  me,  that  the 
inconvenience  apprehended  has  been  de- 
scribed as  more  extensive  than  it  really  is, 
and  that  there  is  a  power  to  correct  the 
error,  which  was  admitted  to  exist  in  this 
particular  case.  I  cannot  see  any  objec- 
tion to  amend  the  book  according  to  the 
true  and  real  general  Ust.  These  are  the 
grounds  on  which  I  felt  myself  compelled 
to  act,  though  not  without  considerable 
doubt,  in  coming  to  a  different  conclusion 
from  my  brethren. 
The  demurrer  was  allowed. 


Tuesday,  January  16. 
The  Sweabing  of  the  Jurt. 

The  jurors  were  called,  and  answered 
to  their  names. 

The  following  traversers  were  also  called 
and  answered  to  their  names:  Daniel 
O'GonneU,  John  O'ConneU,  Thomas  Steele, 
Thomae  Matthew  Bay,  John  Qrwu,  The 
traversers  Oha/rlee  Oa^ctn  Ihiffy  and 
Bicha/rd  BarreU  did  not  appear  when 
called  upon ;  it  was  stated  that  Duffy  was 
too  ill  to  attend,  and  OartUmd,  BarreWe 
attorney,  offered  to  undertake  that  every- 
thing done  in  Barrett* e  absence  should 
bind  him.  « 

Cbamfton,  J.  :  Traversers  appear  some- 
times by  their  attorneys,  and  tnat  appear- 
ance is  taken  as  sufficient. 

Attorney  General:  They  cannot  do  so, 
my  lord,  without  the  consent  of  the 
Crown,  and  our  object  here  is  to  have 
everything  done  regularly.  If  a  traverser 
appeared  by  his  attorney,  it  would  be 
difficult  hereafter  to  identi^  him,  and 
we  want  to  prevent  such  a  difficulty  from 
arising.    It  has  been  decided  in  England 
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that,  tmlflis  with  the  ooDsent  of  the  Grown, 
traversers  cannot  appear  by  their  attor- 
neys, and  we  do  not  consent  in  this  case. 

0*OowneU :  I  do  not  belieye  we  are  those 
described  in  the  indictment  as  ''  persons 
unknown"  (laoghter). 

Barrett  was  then  called  upon  to  appear, 
or  forfeit  his  recognizances,  when  he  came 
into  court  accompanied  by  his  sureties, 
and  explained  that  his  absence  was  due 
to  the  sudden  illness  of  a  member  of  his 
family. 

The  swearing  of  the  jury  was  then  pro- 
ceeded with. 

Captain  Bdward  Boper  (his  name  haying 
been  called)  stated  that  he  was  seyenW- 
seyen  years  of  age,  and  applied  to  be 
excused. 

Counsel  for  the  traversers  objected  on 
the  ground  that  the  claim  for  exemption 
should  have  been  made  before  the  recorder, 
and  Boper  was  ordered  to  be  sworn. 

Stephen  Parker  (his  name  haying  been 
oaUed)  handed  in  a  certificate  of  unfitness 
to  serve,  owing  to  ill  health.  Jamee  Vanoe, 
apothecary,  was  sworn  on  the  voir  dire  and 
examined  in  support  of  the  certificate. 

Pennsvathsb,  L.O.J. :  How  long  have 
you  attended  Mr.  Parker? — Three  years, 
mylord. 

What  is  your  opinion  of  his  capability 
to  serve  as  a  juror  m  this  case  P — I  think  it 
might  be  fatal  to  him,  as  he  has  a  tendency 
to  a  complaint  in  his  head. 

Maedonogh :  Tell  me,  sir ;  do  yon  or  does 
Mr.  Parker  look  the  more  sickly  man  ? — I 
think  you  could  answer  that  better  than  I. 

What  do  you  say  is  the  matter  with 
him  P — ^He  is  very  nervous. 

What  would  you  order  for  nervousness  P 
— I'd  order  a  sedative. 

Did  you  see  him  after  dinner  p — I  did. 

Was  he  excited  then  P — Very  much  so 
(laughter). 

Attorney  General :  What  is  laughed  at 
here  is,  tnat  he  has  had  two  apoplectic 
attacks ;  and  this  is  the  subject  of 
ridicule. 

Maedonogh :  Oh,  there  are  a  great  many 
other  things  here  that  can  be  laughed  at 
and  ridiculed. 

Pbnvbfatheb,  L.O.J. :  What  is  your 
opinion  of  his  state  of  health  P — I  think 
he  could  not  serve  as  juror  on  the  present 
occasion  without  enduigering  his  Bfe. 

Parker  was  then  passed  over. 

Benjamin  Eaion  (nis  name  having  been 
called) :  I  feel  that  I  am  quite  incompetent 
to  discharge  my  duties  here  as  a  juror.  I 
fell  from  a  scaffold,  twenty  feet  high,  in 
the  month  of  May  last.  My  back  came  upon 
a  granite  kerbing,  and  I  was  carried  home 
almost  dead.  Indeed,  it  was  given  out 
that  I  was  no  more.  I  was  under  the  care 
of  Surgeon  Hwnd  for  three  months,  i^d  I 
am  not  yet  entirely  recovered,  and  indeed 


I  fear  I  never  will.  My  Lords,  when  sit- 
ting in  this  box  yesterday,  I  was  for  three 
hours  in  very  great  pain,  and  I  feel  I 
would  be  totally  unable  to  bear  up  during 
a  trial  of  such  length  as  this  is  likely  to 
run  to.  Here  is  the  medical  certificate ; 
and  I  am  ready,  besides,  to  verify  what  I 
have  stated  upon  oath. 

Eaton  was  then  SMrorn  on  the  voir  dire, 

PfiNHBf ATHBB,  L.O.J. :  Oau  vou  Say  on 
your  oath  that  your  state  of  health  at 
present  is  such  as  to  prevent  you  serving 
on  this  jury  without  endangering  your 
life  P — ^Yes,  my  Lord,  considering  the  time 
it  is  likely  to  take. 

By  Henn:  I  have  been  on  the  special 
jury-list  since  1804,  and  I  took  no  measures 
m  October  last  to  have  my  name  struck 
off  the  list.  I  was  waiting  until  I  would 
be  sixty  years  of  age,  which  will  be  next 
month.  Mr.  Ford  is  a  near  neighbour  of 
mine,  and  knows  of  the  accident.  He  can 
speak  for  me. 

Ford :  1  know  that  Mr.  Eaion  is  a  very 
industrious  man,  and  has  been  active  in 
his  business  for  the  last  four  or  five 
months.  (Laughter.) 

Henn :  Beafly,  my  Lords,  we  have  no 
wish  to  press  hardly  upon  any  one ;  but 
here  we  nave  a  man  of  active  habits — one 
who  is  attending  closely  to  business.  I 
really  cannot  see  how  he  can  be  excused. 

PfiNUBFATHEB,  L.O.J. :  Whj,  Mr.  Henn, 
we  have  a  duty  to  discharge  to  the  indi- 
vidual as  well  as  to  the  piu>lic.  We  can- 
not make  a  man  serve  at  the  hazard  of  his 
life.    We  must  pass  over  this  gentleman. 

John  Bighy  (his  name  havin^^  been 
called) :  I  beg  to  state  my  name  is  John 
Jaeon  Bighy;  I  have  been  summoned  in 
the  name  of  John  Bighy. 

Attorney  General :  ne  mast  in  that  case, 
my  lords,  be  sworn  by  the  name  of  John 
Bighy ;  because  it  wiU  otherwise  be  error 
on  the  record,  if  a  different  person  is  sworn 
to  what  appears  in  the  vemre — ^if  he  is  sworn 
by  that  name  and  the  name  taken  down. 

PBiTHEf  AIHBB,  L.O.  J. :  As  WO  think  you 
are  summoned  in  a  sufficiently  explicit 
way,  you  are  bound  to  serve. 

The  following  Jurors  were  then  sworn  : 


James  Hamilton. 
Edward  Boper. 
Edward  Olarke. 
Francis  Falkner. 
John  Oroker. 
Henry  Flinu. 


Henry  Thompson. 
Anson  Floyd. 
John  Bigby. 
Bobert  fianna. 
William  Longfield. 
William  Ord. 


The  Clerk  of  the  Crown  gave  the 
traversers  in  charge. 

Nwpier  opened  the  pleadings:  My 
Lords  and  Gentlemen  of  the  Jury.  This 
is  an  indictment,  charging  the  traversers 
with  an  unlawful  conspiracy  and  confede* 
racy,  and  contains  eleven  counts.  The 
first  count  charges  the  traversers,  first. 
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with  unlawfnllj  intending  and  deyifling 
to  raise  and  create  discontent  and  dis- 
affection amongst  Her  Majesty's  subjects ; 
and  secondly,  to  excite  them  to  hatred 
and  contempt  of  the  government  and 
constitution  of  this  re^m,  as  by  law 
established;  thirdly,  to  excite  hatred, 
jealoQsies,  and  ill-will  amongst  different 
classes,  especially  hostility  and  ill-will 
between  Her  Majesty's  sabjects  in  Ire- 
land and  in  Bngland;  fourthly,  to 
create  discontent  and  disaffection  in  the 
army ;  fifthly,  to  cause  and  procure,  and 
aid  and  assist  in  causing  and  procuring 
divers  subjects  of  Her  Majesty,  unlaw- 
fully and  seditiously  to  meet  and  assemble 
at  various  times  and  places  within  Ire- 
land, in  order,  by  means  of  the  intimida- 
tion to  be  thereby  caused,  and  the  exhibi- 
tion and  demonstration  of  great  physical 
force,  to  obtain  changes  and  alterations 
in  the  government  and  constitution,  as 
by  law  established;  and  sixthly,  to  bring 
into  disrepute  the  courts  by  law  estab- 
lished for  the  administration  of  justice, 
and  to  diminish  the  confidence  of  Her 
Majesty's  sabjects  therein,  with  intent  to 
withdraw  the  adjadioation  of  their  differ- 
ences therefrom,  and  to  submit  them  to 
the  adjudication  of  other  tribunals,  to  be 
contrived  and  constituted  for  the  purposes. 
It  then  sets  out,  as  overt  acts,  in  ftirther- 
ance  of  these  designs,  meetings,  speeches, 
and  publications. 

The  second  count  is  the  same  as  the 
first,  omitting  the  overt  acts. 

The  third  count  is  the  Fame  as  the 
second,  except  in  the  charge  as  to  the 

S*ocuring  the  meetings,  the  words  "un- 
wfully  and  seditious^  "  are  omitted. 

The  fourth  count  omits  the  charge  as 
to  the  army,  and  the  overt  acts. 

The  fifth  count  is  for  a  conspiracy,  with 
intent  to  create  disaffection,  and  to  excite 
to  hatred  and  contempt  of  the  government 
and  constitution,  omitting  the  overt  acts. 

The  sixth  count  char^  the  intent  to 
be,  by  means  of  intimidation  and  the 
demonstration  of  physical  force,  to  pro- 
cure and  effect  changes  in  the  govern- 
ment, omitting  the  overt  acts. 

The  seventh  count  is  the  same  as  the 
sixth,  with  this  addition,  that  the  chanffes 
to  be  effected  were  especially  the  dissolu- 
tion of  the  legislative  Union. 

The  eighth  count  charges  a  conspiracy 
to  bring  into  hatred  and  disrepute  the 
courts  ^r  the  administration  of  justice, 
with  the  intent  to  induce  Her  Majesty's 
subjects  to  withdraw  the  adyudioation  of 
their  differences  therefrom ;  omitting  the 
overt  acts. 

The  ninth  count  is  the  same  as  the 
eighth,  with  the  addition  of  a  charge  to 
usurp  the  prerogative  of  the  Crown  in  the 
establishment  of  those  courts. 
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The  tenth  count  is  the  same 
eighth,  omitting  the  intent. 

The  eleventh  count  charges  the  causing 
and  procuring  large  numbers  to  assemble, 
and  by  means  of  unlawful,  seditious,  and 
inflammatory  speeches  and  addresses,  and 
by  means  of  publishing  and  procuring 
to  be  published,  seditious  writings,  to 
intimidate  the  united  Parliament,  and 
thereby  to  effect  changes  in  the  laws  uid 
constitution  of  the  reams. 

The  traversers  have  pleaded  not  guilty. 

Opening  Sps£Ch  fok  the  Cbown. 
Atomey  Oen&ral :  My  Lords  and  Oentle- 
men  of  the  Jury.  Gentlemen,  you  have 
been  empanelled  in  the  present  case,  Id 
order  to  perform  the  important  duty  of 
deciding  upon  the  innocence  or  guilt  of 
the  several  traversers,  and  I  am  sure  it 
is  not  necessary  to  impress  upon  your 
minds  the  necessity  of  giving  your  anxious 
and  undivided  attention  to  this  momentous 
case  durine  its  progress  to  its  conclusion. 
My  learned  friend  Mr.  Napier  has  already 
stated  to  you  the  nature  of  the  charge 
which  has  been  brought  forward  by  the 
officers  of  the  Grown,  against  the  several 
traversers ;  but  the  better  to  impress  it  on 
your  minds,  in  order  that  you  may  be 
able  to  understand  the  case  as  it  pro- 
ceeds, I  shall  take  leave  again  to  caU  your 
attention  to  the  general  nature  of  the 
charges  against  the  traversers.  Gentle- 
men, they  stand  indicted  for  having  con- 
spired and  confederated  together  to  raise 
and  create  discontent  and  disaffection 
amongst  Her  Majesty's  subjects,  and  to 
excite  them  to  hatred  and  contempt  of 
the  government  and  constitution  of  the 
realm  as  by  law  established,  and  to  un- 
lawful and  seditious  opposition  to  the 
said  government— to  create  jealousy  and 
ill-wm  amon^  various  classes  of  Her 
Majesty's  subjects,  especially  to  promote 
a  feeling  of  ill-will  and  hostility  towards 
Her  Majesty's  subjects  in  England — to 
excite  discontent  and  disaffection  in  the 
army — to  cause  large  numbers  of  persons 
to  meet  together  at  different  times,  and  in 
different  places,  for  the  unlawful  purpose 
of  obtaining,  by  means  of  intimidation, 
and  the  demonstration  of  great  physical 
force,  changes  to  be  made  in  the  govern- 
ment of  the  country,  as  by  law  established, 
and,  in  particular,  by  these  means  to  bring 
about  a  dissolution  of  the  legislative  Union 
between  Great  Britain  and  Ireland — by 
means  of  inflammatory  speeches,  ad- 
dresses, and  seditious  publications  to  in- 
timidate the  Imperial  Parliament,  and 
thereby  bring  about  certain  changes  and 
alterations  in  this  realm,  as  by  law  estab- 
lished— ^to  exoite  hatred  and  distrust  of 
the  tribunals  of  the  country,  as  l^  law 
established — to  diminish  the  oonfidence  of 
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Her  Majesty's  subjects  in  the  administra- 
tion of  the  law  therein,  and  to  usurp  the 
prerogatiye  of  the  Crown,  in  the  establish, 
ment  of  coarts  for  the  administration  of 
the  law. 

Having  thus  broueht  under  your  notice 
the  charges  for  which  the  trayersers  stand 
indicted,  I  think  it  will  be  conyenient, 
before  I  open  the  facts  of  the  case,  to 
make  some  obseryations  relatiye  to  the 
law  of  conspiracy,  to  enable  you  to  apply 
those  obseryations  as  I  proceed  with  my 
statement  of  the  case.  But,  Grentlemen  of 
the  Jury,  you  must  be  aware  of  this,  that 
I  do  so  under  the  correction  of  the  Court ; 
you  are  not  to  take  the  statement  of  the 
law  from  me,  or  from  the  trayersers' 
counsel  conclusively,  but  so  far  only  as  it 
meets  with  the  approbation  of  the  Court. 

Grentlemen,  conspiracy  is  a  crime  which 
consists  in  the  combination  or  agreement 
of  more  than  one  person,  either  to  do 
an  illegal  act,  or  to  effect  a  legal  purpose 
by  illegal  means;  and  a  confederacy  to 
effect  an  illegal  object,  or  even  a  perfectly 
legal  object  by  illegal  means,  is,  in  the 
contemplation  of  the  law,  criminal,  and 
amounts  to  the  offence  of  conspiracy.  My 
Lords,  you  will  find  it  so  laid  down  by  Lord 
DmnMn  and  Judges  Parke  and  PaMeson,  in 
the  case  of  Bam  y.  Jones,  (a)  and  the  same 
rule  of  law  was  also  laid  down  in  Bern 
y.  Forbe$  and  othere,  (b)  where  it  is  said  by 
Chief  Justice  Buahe,  in  giving  the  judg- 
ment of  the  Court : 

*'  The  nature  of  a  conspiracy  is  now  to  be 
described.  It  is  defined  to  be  when  two  or 
more  persons  confederate  together  for  the  effect- 
ing of  an  illegal  porpose,  or  to  effect  a  legal 
purpose  by  t&  use  of  onlawfol  means,  even 
although  such  purpose  should  never  be  effected. 
The  merely  confederating  constitutes  the  crime, 
though  the  object  be  not  effected." 

And  in  the  more  recent  case  of  Bep. 
v.  Murphy  (e)  Mr.  Justice  Coleridge,  m 
summing  up  to  the  jjory,  says  : 

**  You  have  been  properly  told,  that  this  being 
a  charge  of  conspiracy,  if  you  are  of  opinion 
that  the  acts,  though  done,  were  done  without 
common  consent  and  design  between  these  two 
parties,  the  present  charge  cannot  be  supported. 
On  the  other  hand,  I  am  bound  to  tell  you,  that 
although  the  common  design  is  the  root  of  the 
charge,  it  is  not  necessary  to  prove  that  these 
two  pitfties  came  together,  and  actually  agreed 
in  terms  to  have  this  common  design,  and  to 
pursue  It  hy  common  means,  and  so  to  carry  it 
mto  execution.  This  is  not  necessary,  because, 
in  many  cases  of  the  most  clearly  established 
conspiracies,  there  are  no  means  of  proving  any 
such  thing,  and  neither  law  nor  common  sense 
requires  tliat  it  should  be  proved.    If  you  find 


(a)  4  B.  &  Ad.  849. 

(6)  Green's  report,  p.  347. 

(c)  8  C.  &  P.,  810. 


that  these  two  persons  pursued  by  their  acts  the 
same  object,  often  by  the  same  means,  one  per- 
forming one  part  of  an  act,  and  the  other 
another  part  of  the  same  act,  so  as  to  complete 
it,  with  a  view  to  the  attainment  of  the  object 
which  they  were  pursuiutf,  you  will  be  at  liberty 
to  draw  the  conclusion,  UiBt  they  have  been  en- 
gaged in  a  conspiracy  to  effect  that  object.  The 
Question  yon  have  to  ask  yourselves  is — ^had 
^ey  this  common  design,  and  did  they  pursue 
it  by  these  conunon  means — the  design  being 
unlawful?" 

He  further  says : 

« I  ought  also  to  tell  you  that  by  finding  the 
defendants  guilty  you  will  not  (as  has  been 
said)  affect  the  right  of  petitioning.  It  is  not 
wrongful  to  assemble  in  a  public  meeting,  to 
petition  Parliament  against  that  which  is  alleged 
to  be  a  public  grievance ;  neither  is  it  unlawful 
to  refuse  payment  of  the  church  rate  in  money, 
and  to  leave  the  collector  to  obtain  payment, 
by  taking  the  goods  of  the  party,  as  is  con- 
stantly done  in  the  case  of  the  Quakers ;  but 
it  is  unlawful,  by  means  like  those  charged  in 
this  indictment,  to  prevent  these  rates  being 
levied  on  the  goods  of  the  party.  It  is  not 
necessary  that  It  should  be  proved  that  these 
defendants  met  to  concoct  this  scheme,  nor  is  it 
necessary  they  should  have  originated  it.  If  a 
conspiracy  be  already  formed,  and  a  person 
joins  it  afterwards,  he  is  equally  guilty.  You 
are  to  say  whether  from  the  acts  that  have  been 
proved,  you  are  satisfied  that  these  defendants 
were  acting  in  concert  in  this  matter.  Jt  yon 
are  satisfied  that  there  was  concert  between 
them,  I  am  bound  to  say,  that  being  convinced 
of  the  conspiracy,  it  is  not  necessary  that  you 
should  find  both  Mr.  Murphy  and  Mr.  Douglas 
doing  each  particular  act,  as  after  the  fact  of  a 
conspiracy  is  once  established  in  your  minds, 
whatever  is  either  said  or  done  by  either  of  the 
defendants,  in  pursuance  of  the  common  design, 
it,  both  in  law  and  in  common  sense,  to  be 
considered  as  the  act  of  both." 

Grentlemen,  I  tell  you  oontidently  that 
such  is  the  law,  and  such  always  has  been 
the  law.  If  you  believe  that  the  several 
trayersers  have  been  engaged  in  the  com- 
mon desi^  of  obtaining  the  objects  they 
have  in  view  by  the  means  alleged  in  the 
indictment,  the  act  of  one,  or  what  was 
said  or  written  by  one,  for  eoribere  eat 
agere,  becomes  evidence  against  the  other, 
as  much  as  if  it  had  been  the  act  of  the 
pjerson  who  had  written  or  done  that  par- 
ticular thing.  I  have  already  stated  in 
the  opening  of  this  case,  if  tneir  design 
was,  by  confederating,  to  effectuate  an 
illegal  object,  or  a  legal  object  by  illegal 
means,  they  would  be  guilty  of  conspiracy. 
With  reference  to  this  last  proposition, 
my  Lord,  I  would  wish  to  call  your  atten- 
tion to  the  case  of  Bexy  Stone,  (a)  In 
Wataon'e  case  (6)  Mr.  Justice  Barley,  in 


(a)  6  T.  R.  628. 
{h)  82  St.  Tr.  7. 
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hie  charge  to  the  Grand  Jury,  stated  the 
law  of  conspiraoj  thoB : 

"  He  who  plans  the  thiiur,  or  who  deriies  the 
means  by  which  it  is  to  be  effected,  or  draws 
in  others  to  co-operate,  or  does  any  other  act 
preparatory  to  the  execution  of  the  thing  pro- 
posed, is  as  much  a  principal  as  he  who  executes 
that  thing:  and  provided  a  man  once  comes 
into  the  common  purpose  and  design,  every 
previous  act  with  a  view  to  that  purpose  and 
design,  and  every  subsequent  act,  is  as  much 
his  act  as  if  he  had  done  it  himsetf.  If,  there- 
fore, you  are  satisfied  that  any  of  those  persons 
concurred  in  planning  the  thing,  or  concurred 
in  inciting  others  to  engage  in  it,  or  engaged  in 
it  at  a  subsequent  period  after  it  had  been 
planned  and  devised  by  others,  but  came  into  it 
tor  the  purpose  of  carrying  it  into  effect ;  pro- 
vided you  shall  find  that  they  all  had  the  same 
common  purpose  and  design,  no  matter  when 
any  one  person  entered  into  that  common  pur- 
pose or  design,  every  one  who  did  enter  into  it 
18,  in  law,  a  party  to  every  act  which  had  been 
before  done  by  the  others,  and  a  party  to  every 
act  which  might  be  afterwards  done  by  any  of 
the  others ;  and  therefore,  what  you  will  have 
to  consider,  with  reference  to  each  person,  will 
be  this  'did  such  person  at  any  penod  of  time 
join  in  this  common  purpose  f  If  he  did, 
whether  he  were  present  at  any  particular 
meeting  or  not;  whether  he  were  present  at 
the  time  when  the  rising  took  place  or  not  $  if 
he  were  party  to  the  common  purpose,  that 
would  make  him  equally  guilty,  as  if  be  had 
been  actually  present  at  every  one  of  the  acts 
and  deliberations  which  wUl  be  brought  under 
your  consideration.'* 

He  ftirther  says : 

**  1  omitted  to  state  to  you,  that  amongst  the 
overt  acts  you  will  probably  find  cmupiring 
will  be  one  of  the  subjects  charged,  and  con- 
ndting  another.  In  order  to  support  these,  it 
is  not  absolutely  necessary  that  you  should 
have  positive  evidence  from  persons  who  heard 
them  consult,  or  from  persons  who  heard  them 
conspire,  or  even  that  you  should  have  evidence 
of  an  actual  meeting  for  that  purpose ;  if  you 
shall  find  that  there  was  a  plan,  and  you  shall 
be  satisfied  from  what  was  done,  that  there 
must  have  been  prerious  consultation  and  con- 
spiracy, either  by  the  persons  who  are  the 
objects  of  the  charge,  or  by  persons  engaged 
with  them  in  the  same  common  purpose  and 
design,  that  will  justify  your  finding  the  con- 
spiracy and  consultation." 

That  being  the  general  law  relating  to 
conspiracy,  so  far  as  it  is  necessary  to 
adveit  to  it,  I  now  come  to  the  case  of 
The  Queen  t.  Vincent,  Froet  and  Edwarde,(a) 
I  may  obserye,  that  the  indictment  in  that 
case  was  much  the  same  as  the  present ; 
it  charged  that  the  defendants  **  did  con- 
spire to  excite  discontent  and  disaffection 
in  the  minds  of  the  liese  subjects  of  Her 
Migesty,  and  to  excite  them  to  hatred  and 

(o)  9  CAP.  27fi, 


contempt  of  the  goyemment  and  constitu- 
tion of  the  realm,  and  to  unlawfol  and 
seditions  opposition  to  sach  govemment  '* ; 
and  it  was  proved  that  persons  complained 
of  having  been  alarmed  by  those  meet- 
ings. Upon  that  indictment,  two  of  the 
defendants  were  fonnd  ^Ity. 

There  is  another  case  in  the  State  Trials 
to  which  I  shall  call  attention,  The  King 
V.  Bedhead,  otherwise  Yorke  (a).  That  was 
an  indictment  for  a  conspiracy  to  tradoce, 
vilif;|^,  and  defi^me  the  Oommons*  Honse  of 
Parliament,  and  the  government  of  this 
realm.  The  indictment  stated  that  defen* 
dj^nt,  with  others,  cansed  and  procured 
divers  subjects  of  the  King,  to  the  number 
of  4,000  and  more,  to  meet  and  assemble 
for  the  purpose  of  hearing  divers  scanda- 
lous, seditious,  and  inflammatory  speeches, 
resolutions,  and  writings,  of  and  concern- 
ine  the  Commons'  House  of  Parliament,  and 
published  and  read  the  said  scandalous, 
seditious,  and  inflammatory  speeches,  for 
the  purpose  of  traducing  and  vilifying  the 
said  Commons'  House  of  Parliament.^  In 
that  case,  the  defendant  was  convicted, 
and  Mr.  Justice  Booke,  in  pages  1151-1153, 
in  charging  the  jury,  said : 

**  you  are  therefore  to  consider,  supposing  the 
innuendoes  fkirly  stated,  whether  it  was  their 
intention  merely  to  enlighten  the  minds  of  the 
people  upon  a  speculative  point,  or  to  carry 
them  a  step  further,  and  excite  a  spirit  of  dis- 
content, disaffection,  and  sedition  in  their  minds. 
If  you  should  be  of  opinion  that  the  ctefendant 
uttered  these  speeches  with  that  view,  or  that 
they  had  that  tendency,  oven  though  he  might 
not  have  that  design,  yet  if  a  man  will  in  a 
public  assembly  utter  words  having  a  seditious 
tendency^  he  must  take  the  consequences,  and 
he  can,  in  my  opinion,  no  more  justify  himself 
for  what  he  has  done  by  saying  be  did  not 
think  it  would  have  that  consequence,  than  a 
man  who  should  fire  a  pistol  among  a  crowd 
should  }ye  allowed  to  say, '  I  did  not  think  my 
pistol  would  have  gone  so  far; '  or  that  a  man 
should  be  allowed  to  s^y, '  I  did  not  think  it 
would  have  killed  the  man.' " 

And  he  ftirther  observes : 

"  He  supported  his  speculative  principles  of 
annual  parliaments  and  universal  suffrage,  and 
says  he  has  uttered  no  more  than  what  may  be 
found  in  the  speeches  of  such  men  as  the  late 
Lord  Chatham,  Lord  Camden,  Sir  Greorge 
Saville,  Archdeacon  Paley,  and  others ;  and  it 
is  very  true  they  have  done  so ;  and  if  the  con- 
duct of  the  defendant  here  had  been  merely  a 
speculation  of  his  own,  it  would  have  been  a 
different  thing;  but  when  those  speculations 
are  gone  forth  in  a  large  assembly,  it  will  be  for 
you  to  judge  whether  you  will  give  him  credit 
for  the  mnocence  of  his  intentions ;  whether  he 
did  not  address  them  with  a  view  to  inflame 
their  minds  and  their  passions.** 


(a)  25  St.  Tr.  IOCS. 
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I  now  think  it  adyisable  to  call  yonr  Lord- 
ships* attention  to  a  very  important  case 
beuring  npon  the  subjeot  of  unlawful  as- 
■emblies,  becanBe,  as  the  law  is  there  laid 
down,  I  think  it  will  be  found  to  displace 
a  portion  of  what  I  anticipate  will  be  the 
defence  in  the  present  case.  It  is  the  case 
of  Bedford  v.  Birl»y.(a)  That,  my  Lords, 
Was  an  action  of  treepaes,  brought  against 
certain  persons  engaged  in  dispersing  the 
Manchester  meeting.  Pleas  of  justification 
were  put  in  by  the  defendants.  The  case 
haying  come  on  for  trial  before  Mr.  Jus- 
tice Sohoydj  and  a  yerdict  haying  been 
found  for  the  defendants,  establishing  those 
pleas  of  justification  and  the  illegalit^r  of 
the  meetmg,  in  the  ensuing  term  a  motion 
was  made  for  a  new  trial,  and  the  case 
came  on  for  argument  before  Lord  Tenter- 
den,  then  Chief  Justice  AhboU,  Justices 
Bayley,  HoVrayd,  and  the  present  Lord 
Wynford,  and  the  Court  unanimously 
renised  to  set  aside  the  yerdict,  thereby 
eetablishine  the  law  as  laid  down  by  Mr. 
Justice  Hwroyd  at  the  trial ;  and  each  of 
the  Judges,  in  deliyering  judgment  on  the 
motion  for  a  new  trial,  gaye  their  opinion 
with  regard  to  the  unlawfulness  of  assem- 
blies of  this  multitudinous  character. 
The  judgments  are  giyen  in  a  note  to  the 
case,  and  I  will  read  for  your  Lordships 
some  passages  from  these  judgment8,which 
refer  to  the  present  matter.  In  page  99, 
Mr.  Justice  Mohayd  at  the  trial  stated : 

**  There  is  likewise  another  plea,  which  has 
let  in  a  great  deal  of  evidence,  viz.,  that  there 
was  a  prerioui  seditious  conspiracy,  to  excite 
discontent  amongst  the  King's  subjects,  entered 
into  by  divers  seditious  persons,  for  the  purpose 
of  excitinff  disaffection  and  hatred,  and  con- 
tempt of  the  government  and  constitution,  as  by 
law  established,  and  bv  unlawful  means  and 
combinations  to  alter  the  government  and  con- 
stitution of  the  realm.  And  then  in  one  of  the 
pleas,  the  drillings  are  alleged,  which  are  stated 
to  be  clandestine.  But  whether  they  were  clan- 
destine or  not,  if  they  were  done  for  the  purpose 
of  overawing  the  government,  or  for  the  purpose 
of  exciting  tumiUt  or  resistance  to  the  civil 
power,  they  would  be  unlawful."(^) 

And  in  page  108,  the  same  judge  cites 
the  opinion  of  Mr.  Justice  Bcuyley  in 
Bern  y.  Hwni,  a  case  arising  out  of  the 
same  meeting : 

^  All  persons  assembled  to  sow  sedition,  and 
bring  into  contempt  the  constitution,  are  in  an 
unlawful  assembly;  all  persons  assembled  in 
furtherance  of  this  ol^ect  are  unlawfully  as- 
sembled too ;  "(c) 

and  in  the  next  page  he  says,  also  quoting 
the  language  of  Mr.  Justice  Ba/yley : 
**  what  are  the  objects  of  the  leader,  the  person 
who  means  to  occupy  the  chair, — the  persons 

(a)  8  Stark.  N.  P.  76 ;  1  St  Tr.  N.S.  1071. 

ib)  1  St.  Tr.  N.S.  1211. 

(J!)  1  St.  Tr.  U.S.  1215  &  483. 


inten^ng  to  take  distinguisbed  parts  in  it? 
what  are  the  objects  of  those  who  bear  the  flags 
or  banners? — tiiose  are  to  be  considered  with 
reference  to  the  inscriptions;  wbat  are  the 
objects  of  those  who  have  been  drilled  ?  If  the 
object  of  the  drilling  is  to  secure  the  attention 
of  the  persons  drilled  to  disaffected  speeches,  and 
give  confidence  by  an  appearance  of  strength 
to  those  willing  to  join  them,  that  would  be 
illegal ;  or  if  they  were  to  say,  *  we  will  have 
what  we  want,  whether  it  is  agreeable  to  law  or 
not;'  a  meeting  for  that  purpose,  however  it 
may  be  masked,  if  it  is  really  for  a  purpose  of 
that  kind,  would  be  illegal."(a) 

I  should  have  stated  to  your  Lordship, 
that  the  motion  for  a  new  trial  was  on 
several  grounds,  independently  of  the 
objection  in  point  of  law ;  among  others, 
that  the  yerdict  was  against  eyidence. 
In  page  112,  Lord  Tenterden,  in  giving 
judgment,  stated  :(&) 

"  If  all  that  was  legitimate  evidence,  a  forti- 
ori, the  conduct  of  persons  probably  and  appa- 
rently going  towards  the  meeting,  would  most 
undoubtedly  be  evidence;  for  it  is  by  such 
evidence  only  you  are  able  to  discover  that 
which,  though  not  the  professed,  was  the  real 
object  of  the  meeting.  Doubtiess,  in  an  as- 
sembly of  this  kind,  many  persons  would  go 
from  different  motives:  some  would  go  from 
mere  curiosity:  there  would  be  others  who 
would  think  that  there  were  public  ^evances, 
which  a  meeting  of  this  description  might 
prevent;  others  might  go,  meditating  miscmef 
immediately ; " 

and  I  now  pray  your  Lordships'  attention 
to  what  follows : 
**  others," 

observed  the  learned  judge, 
"might  go  there,  who  meditated  mischief  at 
some  future  time,  when  those  drilled,  who,  up  to 
this  period  had  been  without  arms,  migbt  have 
arrived  at  a  further  stage  in  military  discipline." 

You  will  be  told  that,  forsooth,  these 
meetings  dispersed  peaceably.  The  peace- 
able separation  of  those  meetings,  and  the 
intention  that  they  should  disperse  peace- 
ably, is  a  formidable  part  of  this  con- 
spiracy. The  meeting  was  to  disperse 
peaceably,  because  the  time  had  not 
arriyed.  In  the  language  of  one  of  the 
traversers :  "  England's  infirmity  was  to 
be  Ireland's  opportunity ; "  and  the  same 
traverser  asked  the  assembly :  *'  Will  you 
be  ready  to  come  again  when  I  call  you ; 
I  know  you  will :  but  you  must  wait  tiU 
the  time  arrives."  If  the  meeting  had 
not  dispersed  peaceably,  the  conspiracy 
would  have  broken  up  at  an  earlier 
period ;  but  part  of  the  system  was  to 
have  the  organization  complete,  from  east 
to  west,  from  north  to  south,  before  the 
signal  should  be  given;  therefore,  those 
meetings  peaceably  dispersed.  Thus,  as 
Lord  Tenterden  said,   persons  might  go 

(a)  1  St.  Tr.  N.S.  1815  &  446. 
(6)  1  St.  Tr.  N.S.  1987. 
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to  those  meetingB  who  meditated  mischief 
at  some  fatare  time,  when  those  drilled 
might  haye  arriyed  at  a  farther  stage 
in  military  disoipline.  In  the  following 
page  118,  the  Lord  Tenterden  proceeds : 

**  When  we  consider  that  these  country  peo- 
ple came  marching  in  this  way,  through  the 
town  of  Manchester,  hearing  flags  and  dinners 
inscribed  with  mottoes,  not  merely  containing 
high-sounding  words,  but  inscriptions  of  JSo 
com  laws!  Better  die  like  freemen  than  be 
sold  like  alctveB !  and  various  other  expressions 
of  defiance;  it  is  manifest  that  there  was  aa 
avowed  intention  to  insult  those  who  were  in- 
trusted with  the  administration  of  justice  and 
the  laws ;  and  if  possible,  by  a  show  of  numbers, 
to  overawe  and  prevent  them  from  interfering 
with  the  object  their  leader  might  be  supposed 
to  have  had.'*  (o) 

Lord  Tenterden  having  giyen  judgment, 
was  followed  by  Judge  Bayley,  who,  in 
page  116,  says : 

**  It  appears  by  the  evidence  in  the  case,  that 
the  meeting  was  composed  of  an  immense 
number  of  persons ;  a  very  large  portion  there- 
fore of  physical  strength.  It  appears  on  the 
evidence  in  the  case  that  there  was  an  elevation, 
from  which  elevation  persons  would  have  the 
opportunity  of  making  speeches;  and  it  ap- 
peared also,  that  amongst  other  persons,  there 
was  one  who  had  no  particular  connexion  with 
the  place,  and  who  had  come  from  a  considera- 
ble distance,  for  the  purpose  of  speaking,  and 
for  the  purpose  of  communicatini;  his  sentiments 
to  that  large  body  of  people,  which  was  assem- 
bled at  that  place;  and  he  might,  by  the  in- 
timations which  he  there  made,  give  to  the 
physical  force  so  assembled,  a  direction  which 
might  operate  in  peHect  innocence,  or  with  a 
degree  of  danger  to  the  public  peace.  It 
appeared,  that  before  that  period,  it  was  no- 
tuhous  tiiat  he  had  been  at  another  public 
meeting,  at  which  public  meeting  there  had 
been  certain  resolutions  passed.  At  that  time, 
then,  you  are  to  judge  what  the  language  will 
be  which  he  will  make  use  of  at  the  place, 
where  there  is  that  large  collection  of  physical 
strength,  which  may  receive  a  direction  from 
him ;  what  is  likely  to  be  the  direction  which  he 
may  be  disposed  to  give  it."  (6) 

And  are  we  to  be  told,  or  is  it  con- 
sistent with  the  law,  as  these  learned 
judges  haye  laid  it  down,  that  hundreds 
of  thousands  of  people  may  assemble, 
whose  course  of  proceeding  is  to  be  regu- 
lated by  the  directions  of  one  indiyidual, 
who  may  tell  them  to  separate  peaceably, 
who  may  do  so  for  the  purpose  of  carry- 
ing out  farther  the  designs  of  the  con- 
spiracy, aware  that  the  organization  is 
not  sufficiently  prepared  for  him  to  with- 
draw completely  the  mask  which  ill  con- 
ceals his  designs,  but  I  deny  that  the 
circumstance  of  the  meeting  being  peace- 
able or  concluding  peaceably  when  assem- 

(a)  1  St.  Tr.  N.S.  1289. 
(6)  £b.  1245. 


bled  under  the  control  of  one  mind,  which 
may  giye  them  a  direction  one  way  or  tlie 
other,  constitutes  a  defence  for  them — I 
say,  such  is  not  the  law,  and  I  shall  ever 
hold  that  opinion,  until  I  hear  the  con- 
trary laid  down  positively  from  the  Bench. 
In  page  125,  Lord  Wyn/ord,  in  delivering 
judgment,  said : 

"It  appears  to  me  impossible  to  say  this 
drilling  was  innocent."  (a) 

Observe  it  was  a  drilling  without  arms. 

"  If  it  was  not  innocent,  what  was  it  ?  We 
have  the  key  to  it  in  the  evidence  of  the 
witnesses,  that  though  nothing  was  to  be  done 
at  this  meeting,  yet  when  their  numbers  were 
seen,  others  would  join  them,  and  they  should 
be  then  enabled  to  overturn  the  government." 

And  you  will  hear  it  laid  down,  that 
these  meetings  and  that  this  confederacy, 
which  I  trace  to  the  Association  in  I)ab- 
lin,  for  the  purpose  of  organizing  the 
population  against  the  law,  because  they 
were  peaceable,  and  peaceable  only  ac- 
cording to  the  determmation  of  one  man, 
were  consistent  with  the  law  and  con- 
stitution. In  page  126,  the  same  learned 
judge  continues : 

<*  It  is  not  necessary,  for  the  purpose  of  show- 
ing it  was  illegal,  to  decide  whether  immediate 
mischief  was  to  be  then  begun.  I  believe  many 
went  there  without  that  intention ;  but  I  have 
so  much  experience  in  matters  of  this  sort,  that 
I  have  known  this  occur,  that  those  who  follow 
are  more  in  a  hurry  for  execution  than  those 
who  plan.  I  think,  therefore,  it  is  most  proba- 
ble that  that  which  I  have  stated  is  correct,  at 
least  as  fiir  as  regards  the  intention  of  the 
leaders.  Nothing  mischievous  was  to  be  done 
that  day;  they  were  only  to  ascertain  the 
numbers;  to  accustom  them  to  meet  in  large 
parties ;  to  inspire  mutual  confidence ;  to  incite 
others,  by  the  great  numbers  they  presented,  to 
join  in  ihe  scheme  of  those  who  had  embarked 
theoMelves ;  and  at  some  fUture  day,  when  the 
drilling  should  be  more  advanced,  when,  as  was 
said  by  one  of  my  learned  brothers,  they  should 
have  a  trifling  addition  made  to  their  disci- 
pline, by  having  arms  put  into  their  hands,  then 
the  mischief  was  finally  to  be  entered  upon." 

Such,  then,  was  the  law  laid  down 
by  Lord  Tenterden,  Mr.  Justice  Bovley, 
Mr.  Justice  Holroyd,  and  Lord  Wynjord. 
I  shall  only  advert  to  one  more  authority 
on  this  subject.  Beg,  v.  ColUns^fb)  before 
I  proceed  to  state  the  facts  of  this  case. 
Li  that  case,  Mr.  Justice  LUUedals  says : 

"  With  respect  to  the  second  resolution,  it  is 
no  sedition  to  say,  that  the  people  of  Birming- 
ham had  a  right  to  meet  in  the  Bull-ring,  or  any 
where  else ;  but  yon  are  to  consider  whether 
the  words,  that  they  are  best  judges  of  their  owk 
power  and  resources  to  obtain  Justice,  meant  the 
regular  mode  of  proceeding,  by  presenting  peti- 
tions to  the  Crown  or  either  House  of  Pariia- 


(a)  1  St.  Tr.  N.S.  1257. 

(6)  9  C.  &  P.  460,  3  St.  Tr.  N.S.  1149. 
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ment,  or  by  publishing  a  declaration  of  griev- 
ances ;  or  whether  they  meant  that  the  people 
should  make  use  of  physical  force  as  their  own 
resource  to  obtain  justice,  and  meant  to  excite 
the  people  to  take  the  power  into  their  own 
hands,  and  meant  to  excite  them  to  tumult  and 
disorder/' 

That,  my  Lords,  was  a  case  of  far  less 
enormity  than  the  present,  although  the 
defendants  were  there  fonnd  guilty,  and 
this  will  make  the  authority  of  it  more 
strikingly  applicable  to  the  present  case. 
I  shall  iTOUbie  your  Lordsmp  with  but 
one  more  case,  that  is  the  case  of  Bex 
V.  BurdeU,{a)  where  Lord  Tenterden,  in 
giving  judgment,  says,(&) 

'*  In  the  Khuf  v.  Bowes  and  others  the  trial 
proceeded  on  this  principle,  when  no  proof  of 
actual  conspiracy,  embracing  all  the  several 
conspirators,  was  attempted  to  be  given  in 
Middlesex,  where  the  trial  took  place,  and  where 
the  individual  actings  of  some  of  the  conspira- 
tors were  wholly  confined  to  other  counties 
than  Middlesex;  but  still  the  conspiracy,  as 
against  all,  having  been  proved,  from  the  com- 
munity of  criminal  purpose,  and  by  their  joint 
co-operation  in  forwarding  the  objects  of  it  in 
different  places  and  counties;  the  locality  re- 
quired for  the  purpose  of  trial  was  holden  to  be 
satisfied  by  overt  acts  done  by  some  of  theui, 
in  prosecution  of  the  conspiracy,  in  the  county 
where  the  trial  was  had«" 

That  case  illustrates  very  strongly  the 
principle  I  took  the  liberty  of  adverting 
to,  in  the  last  part  of  my  statement, 
that  the  act  of  one  conspirator  engaged 
with  others  in  one  common  design,  is 
in  point  of  law  the  act  of  all ;  because,  for 
the  purpK>se  of  venue,  an  overt  act  done 
by  one  in  the  county  in  which  the  in- 
dictment was  laid,  is,  in  contemplation 
of  law,  the  act  of  all.  You  may  rely  on 
it  as  evidence  of  a  conspiracy  by  all  at 
the  place  where  the  venue  is  laid. 

Having  now  called  the  attention  of  your 
Lordships  shortly  to  the  law  applicable  to 
a  great  portion  of  this  case,  except  one 
branch  of  it,  which  I  shall  allude  to  here- 
after, I  shall  now  proceed,  gentlemen  of 
the  jury,  to  open  to  you  the  facts  of  this 
momentous  case. 

Gentlemen,  I  think  it  convenient,  how- 
,  ever,  before  I  do  so,  to  advert  very  shortly 
to  the  position  in  which  the  question  of 
the  repeal  of  the  Union  stood  at  the  time 
of  the  constitution  of  the  Repeal  Associa- 
tion in  Dublin.  Shortly  after  the  pass- 
ing of  the  Roman  Catholic  Relief  Bill, 
which,  as  your  Lordships  know,  received 
the  royal  assent  in  1829,  an  association 
was  formed  in  this  city,  which  changed 

(a)  3  B.  &  Aid.  717.,  1  St  Tr.  N.S.  1. 
(A)  Citing  the  words  of  Grose,  J.,  in  Bex  v. 
Prisar,  4  Sast,  471. 
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its  name  on  various  occasions  with  a  view 
of  evading  the  law,  having  in  contempla- 
tion a  repeal  of  the  legislative  Union. (a) 
Having  that  for  its  object,  and  there 
being  a  statute  (&)  then  m  force,  which 
has  since  expired,  the  then  Government, 
at  the  head  of  which  was  Lord  Orey^ 
issued  a  proclamation  in  January^  1831, 
suppressing  this  Association.  The  Pro- 
clamation stated  that  the  Association  was 
an  assembly  assuming  various  denomina- 
tions, and  that  they  nad  assembled  and 
held  meetings  from  time  to  time,  for  the 
purpose  of  promulgating  seditious  doc- 
trines, and  had  endeavoured  by  means  of 
inflammatory  lan^age  to  excite  and  keep 
alive  a  spirit  of  disaSTection  and  hostility 
to  the  existing  law ;  and  further  that  these 
meetings  were  dangerous  to  the  public 
peuace,  and  inconsistent  with  the  due  ad- 
ministration of  the  law.  Gentlemen,  as 
I  have  already  said,  at  this  time  a  Statute 
was  in  force,  giving  a  stronger  power  to 
the  Government  than  they  now  possess, 
and  a  proclamation  was  issued  by  the 
Government  of  which  Lord  Orey  was 
the  head.  In  the  course  of  the  same 
year,  a  question  was  put  in  the  House 
of  Commons,  to  Lord  AUhorp,  then  a 
minister  of  the  Crown,  relating  to  the 
repeal  of  the  Union ;  and  Lord  AUhorp 
made  the  following  statement : — 

*<  The  Hon.  member  for  Waterford  had,  as  it 
was  well  known,  been  exciting  so  much  discontent 
and  disaffection  in  Ireland,  and  keeping  up  so 
much  agitation  in  that  country  by  his  speeches, 
though  concluding  with  an  advioe  to  be  obe- 
dient to  the  laws,  that  it  was  evident  to  any  un- 
prejudiced man  who  read  them,  or  marked  the 
course  which  the  honourable  gentleman  was 
pursuing,  that  his  language  and  conduct  were 
evidently  intended,  and  must  have  the  effect  of 
exciting  an  insurrection  throughout  the  country. 
His  avowed  object  was,  to  obtain  a  repeal  of  the 
legislative  Union ;  but  he  would  ask  any  man 
who  considered  what  such  a  repeal  must  pro- 
duce ;  whether  it  did  not  become  the  duty  of 
the  government  to  use  every  means  in  their 
power  for  the  suppression  of  such  conduct,  and 
the  punishment  of  the  man  who  pursued  it? 
.  .  .  Is  it  not  evident  that  the  repeal  of  the 
legislative  Union  must  produce  a  separation  of 
the  two  countries  ?  I  trust  that  those  engaged  in 
so  dangerous  a  course  to  the  peace  and  pros- 
perity of  the  country  will  not  succeed,  and  if  they 
do,  it  must  be  by  a  successful  war,  and  I  know 
too  much  of  my  countrymen  to  believe  such  an 
event  to  be  possible.  I  have  a  horror  of  all 
description  of  war,  but  particularly  a  civil  war. 


(a)  See  Ann.  Beg.  1881,  Hist  807,  Walpole^s 
History  of  EngUmd,  VoL  8,  p.  101,  &c,  as  to  the 
various  Bepeal  Societies  founded  by  O'Connell 
before  his  arrest,  January  IS,  1881,  and  see 
Beg,  V.  (yConneU,  2  St.  Tr.  N.S.  629. 

(6)  10  Geo.  4.  c  1. 

Digitized  by  VJOOQIC 


99] 


The  Qiieen  against  O'Gonnell  arid  others,  1843-4. 


[100 


which  is  most  to  he  dreaded  and  abhorred ;  but 
I  think  a  civil  war  is  preferable  to  the  dis- 
memberment of  the  empire." (") 

Snch  was  the  position  in  which  the  re- 
peal question  stood  in  1831 ;  such  was  the 
opinion  entertained  by  the  then  English 
government,  and  by  Lord  AUhorp,  who 
was  then  a  leading  member  of  it ;  and  it 
is  of  importance  in  considering  the  course 
pursued  at  the  present  day  in  seeking  to 
obtain  a  repeal  of  the  Union  to  show  that 
the  only  means  by  which  it  can  be  carried 
out  are  not  consistent  with  the  law  and 
the  constitution;  and  before  I  close  this 
case,  I  will  prove  out  of  the  mouths  of 
some  of  the  traversers,  that  their  object 
was  to  obtain  a  repeal  of  the  Union  other- 
wise than  by  legal  and  constitutional 
means.  This  is  not  the  first  time  that 
persons  have  been  found  to  preach  peace, 
and  to  intend  outbreak,  for,  as  has  been 
well  observed  by  Mr.  Justice  Grose,  in 
passing  sentence  on  Josej^h  Han8on,{h) 

"that  men,  with  rebellion  in  their  hearts, 
occasionally  use  words  like  yon,  recommending 
peace,  order,  tranquillity,  and  obedience  to  the 
law"; 

and  the^  do  so  with  an  obvious  purpose, 
because,  if  they  did  not  continue  to  ao  bo 
up  to  that  point  where  they  may  venture 
to  throw  off  the  mask,  they  would  defeat 
their  own  designs;   they  must  therefore 

E reach  peace  and  tranquillity,  until  they 
ave  wound  up  the  public  mind,  until, 
in  the  language  of  one  of  the  publications 
I  shall  read,  they  can  tell  the  people 
now  is  the  time,  the  period  has  arrived  in 
which  you  may  carry  out  your  object,  the 
country  is  ready  for  liberty. 

The  effect  of  this  proclamation,  and  the 
strong  opinion  expressed  by  the  govern- 
ment, was  to  give  a  temporary  check  to 
repeal  agitation ;  but  the  moment  the  Act 
of  10  Geo,  4.  had  expired,  the  agitation  was 
recommenced,  the  repeal  of  the  Union  was 
again  brought  forward,  and  in  the  com- 
mencement of  the  session  of  1833,  His 
late  Majesty,  in  his  speech  on  the  opening 
of  Parliament,  desired  to  be  furnished 
with  additional  powers  for  controlling  the 
disturbers  of  the  public  peace  in  Ireland, 
and  strengthening  the  legislative  Union 
between  the  two  countries.  That  was  ad- 
dressed to  the  Parliament  in  the  com- 
mencement of  the  session  of  1833,  and  in 
moving  the  address.  Lord  John  Russell, 
then  a  minister  of  the  Crown,  asked : 

**  can  you  say  that  the  object  is  not  a  separation 
between  the  two  countries,  when  all  that  has 
lately  passed  in  Ireland  shows,  that  the  object 
is  nothing  more  or  lets  than  an  attempt,  under 


(a)  Ann.  Beg.  1881,  Hist  dSd;  Hans.,  8rd 
senes,  vol.  2,  p.  828. 
(6)  81  St  Tr.  98. 


the  name  of  a  repeal  of  the  Union,  to  diaonite 
the  two  countries — to  confiscate  the  property  of 
Englishmen,  who  have  property  there — to  over- 
tnin  at  once  the  united  Parliament,  and  to 
establish  instead  of  the  King,  Lords  and  Com- 
mons of  the  United  Kingdom,  some  parliament 
of  which  Mr.  O'Connell  was  to  be  the  leader 
and  chief  ";(,a) 

and  on  the  same  night,  another  Tninist>f>r 
of  the  Crown  said : 

*<  I  told  the  honourable  gentleman  that  which  I 
now  emphatically  repeat,  namely,  that  the  ques- 
tion of  the  repeal  of  the  Union  is  the  question 
of  separation  between  England  anf  Ireland,  and 
that  the  question  of  separation  involves  the 
question  of  the  destruction  of  the  British 
Monarchy,  and  the  establishment  in  Ireland  of 
a  ferocious  republic  of  the  worst  kind  " ; 

and  the  late  Lord  Lieutenant  of  Lreland 
said: 

*'  that  although  he  had  the  greatest  horror  of  a 
civil  war,  yet  he  would  prefer  it  to  a  repeal  of 
the  Union.'X*) 

The  result  of  that  debate  was  the  intro- 
duction of  what  is  commonly  called  the 
Coercion  Act,  an  Act  renewing  and  giving 
more  power  to  the  executive  than  they 
possessed  under  the  Statute  10  Geo.  lY^ 
under  which  the  proclamation  of  1831  had 
been  issued.  The  effect  of  that  Act  hav- 
ing been  necessarily  to  suspend  the  agita- 
tion of  repeal  in  this  country,  because  it 
could  not  have  been  carried  on  without 
the  summai'y  powers  given  by  the  Act 
being  brought  to  bear  on  the  individuals 
who  thought  fit  to  join  in  the  agita- 
tion— one  of  the  traversers,  Mr.  Daniel 
O'Connell,  brought  forward  a  motion  in 
the  House  of  Commons,  in  1834,  in  favour 
of  a  repeal  of  the  Union. (c)  On  that  occa- 
sion one  of  the  then  ministers  of  the  Crown 
moved  an  amendment  to  the  address  to 
the  throne,  to  declare  the  fixed  determina- 
tion of  the  Parliament  to  maintain,  unim- 
paired and  undisturbed,  the  legislative 
Union.  On  this  occasion  Lord  Monteagle 
made  his  celebrated  and  powerful  speech, 
and  the  amendment  was  carried  by  a 
majority  of  523  to  38.  The  result  of  the 
debate,  and  the  Coercion  Act  combined, 
was  to  suspend  the  agitation  of  the  repeal 
of  the  Union  for  a  short  time. 

The  next  step,  however,  to  keep  this 
unhappy  countiy  in  a  state  of  agitation 
was,  to  establish  another  of  those  Associa- 
tions, which,  whatever  name  they  have 
had,  still  had  the  same  ultimate  object  in 
view.  It  was  formed  in  the  year  1836 
rthe  Coercion  Act  having  expired),  and 
was  called  the  "Qeneral  Association," 
having,  as  part  of  its  constitution,  that 


(a)  Hans.,  voL  15,  p.  288. 
(6)  Lord  Ebrington,  ib.,  p.  865. 
(c)  April  22, 1884.    Hans.,  voL  22,  p.  1092. 
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which  has  always  been  found  to  be  a  parb 
of  the  STStem,  the  collection  of  what  was 
called  "  Justice  Bent*' — oontribntions  of 
which  the  poor  inhabitants  of  this  conntry 
have  been,  from  time  to  time,  defrauded, 
and  which  have  been  spent  in  a  way  that 
nobody  knows,  or  has  ever  heard.  It  is 
astonishing  how  the  inhabitants  of  this 
conntry  can  have  been  deluded  for  snch  a 
number  of  years  and  have  had  money 
extorted  from  them  under  one  pretext  or 
another  from  year  to  year  witnout  ever 
being  informed  how  it  was  spent.  The 
"  (General  Association "  continued  up  to 
1838;  then  was  .formed  the  "Precursor 
Association."  It  continued  until  the  year 
1840  to  collect  and' spend  money  in  carry- 
ing on  the  same  system  of  agitation  which 
has  been  the  curse  of  this  country.  You 
mi^ht  as  well  expect  the  natural  body  to 
be  m  a  state  of  health,  when  operated  on 
by  incessant  stimulants,  as  that  this  coun- 
try could  be  in  a  state  of  peace,  or  tran- 
quillity, or  happiness,  with  this  constant 
principle  of  agitation  carried  on  through- 
out the  country  from  year  to  year.  I 
have  now  brought  the  facts  of  uiis  case 
down  to  the  period  of  the  institution  of 
the  present  '*  Bepeal  Association."  This 
Association  was  formed  in  the  month  of 
February,  1840,  it  changed  its  name 
twice,  and  assumed  its  present  name 
*'  The  LojaX  National  Bepeal  Associa- 
tion." in  July,  1840. 

Gentlemen  of  the  jury,  it  becomes 
necessary  for  me  now  to  bring  before  you 
the  general  nature  and  constitution  of 
this  Association.  It  consists  of  Asso- 
ciates, Members,  and  Volunteers;  the 
class  of  Associates  was  established  with 
this  view,  to  have  some  portion  of  those 
connected  with  it  liable  to  pay  a  small 
subscription  only,  in  order  to  extend  the 
organization  throughout  the  country,  and 
to  organize  as  far  as  might  be  the  poorer 
classes  of  the  country.  Accordingly  the 
Associate  pays  only  one  shilling,  and  a 
card  is  given  him,  which  answers  all  the 
purposes,  without  coming  within  the  ex- 
press language  of  the  act  against  pass- 
words and  signs.  It  enables  him  to  show 
that  he  is  connected  with  the  Association, 
and  thus  the  people  have  the  means 
of  knowing  who  are  connected  with  this 
Association.  There  is  nothing  very  par- 
ticular on  this  card ;  there  is  a  shamrock 
at  the  top,  with  the  words  **  Frotesta/nt," 
*' Catholic,"  and  "  Biseenter  " -^  *' quia 
separabit** — and  at  the  bottom  a  view  of 
the  Bank  of  Ireland,  formerly  the  Parlia- 
ment house,  and  tiiie  words  '*  It  was  and 
Bhallhe:* 

The  next  class  in  that  association  are 
those  called  Members, — ^the  lower  class, 
the  Associates,  pay  one  shilling,  the  Mem- 
bers are  to  pay  twenty  shillings  each,  or 


if  an  Associate  take  the  trouble  to  collect 
twenty  shillings  that  entitles  him  to  be  a 
Member,  as  well  as  if  he  had  paid  Uie 
money  himself.  To  each  of  those  Mem- 
bers a  card  is  issued,  to  which  I  shall  call 
your  particular  attention.  On  one  comer 
of  this  card  is  printed  "  Ohniarf,  23  April, 
1014"— on  another  "  Benburi,  16  June, 
1646" — at  the  bottom  are  Irish  words, 
which  being  translated  mean  "  Ths  mouth 
of  ihe  Yellow  Ford,  10  August,  1598"— 
and  opposite  to  that  is  **  Limerick,  31  Au' 
gugtt  1692."  Now,  as  some  of  the  mem- 
bers to  whom  this  card  was  issued  might 
not  be  perfectly  aware  of  the  object  for 
which  it  WAS  contrived,  or  understand  the 
meaning  of  those  names,  a  printed  expla- 
nation was  issued  which  had  been  adopted 
by  the  Association  to  point  out  why  tnese 
four  names  were  selected.  They  are  the 
sites  of  battles  fought  in  which  the  Irish 
had  been  successful,  and  either  the  Danes, 
or^he  English,  or  as  the  defendants  call 
them,  the  Saxon  foreigners,  were  defeated 
by  the  Irish.  This  is  the  association 
preaching  peace  and  tranquillity ;  this  is 
the  association  which  never  thought  of 
exciting  discontent  or  disaffection  between 
different  classos  of  Her  Majesty's  subjects ; 
their  card  of  membership  being  composed 
and  engraved  with  a  view  to  rake  up  the 
transactions  of  centuries  past  in  the  his- 
tory of  Ireland,  and  to  incite  the  descen- 
dants of  the  Irish  in  the  present  day  to 
hatred  of  the  Saxon  foreigner,  whose  an- 
cestor, we  are  told,  polluted  this  country 
with  "his  accursed  foot."  I  may  state 
here  for  your  information,  that  the  ac- 
count of  each  of  those  battles  given  by 
this  pftper,  was  adopted  by  this  Associa- 
tion. The  battle  of  Glontarf,  which  is 
jQrst  adverted  to,  was  that  in  which  Brian 
Boroihme,  with  an  Irish  army  inferior  in 
numbers,  defeated  the  Danes ;  the  second 
battle  is  that  at  the  mouth  of  the  Yellow 
Ford,  where  Hugh  0*NeiU  appears  to  have 
commanded  the  Irish ;  the  next  is  the 
battle  of  Benburb,  in  which  the  Irish 
were  commanded  by  Owen  Eoe  0*Neill ; 
then  Limerick,  where  General  Sarsfield 
commanded.  The  card  then  upon  a  pillar 
upon  one  side  states  the  comparative  ex- 
tent and  population  of  Ireland  compared 
with  Portugal,  Spain,  Holland,  Belgium, 
Naples,  Bavaria,  and  other  countries,  and 
says :  **  Ireland  has  not  a  Pa/rliament.*'  It 
states  the  yearly  revenue  of  this  country, 
its  exports,  the  men  supplied  during  tne 
late  war  against  France,  it  states  that  the 
first  general  and  two-thirds  of  the  men 
and  officers  of  the^  English  army  and 
navy  on  that  occasion  were  Irisnmen, 
and  reiterates  that  **  Ireland  hcu  not  a 
Parliament,"  There  are  two  flags  on  the 
card,  one  containing  the  same  motto  as 
appears  on  th^  associates'  card,  the  other 
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is  described  to  be  the  son  bnrsting  from 
under  a  clond,  which  I  believe  was  the 
ancient  banner  of  Ireland — there  is  then 
a  small  map  of  Ireland,  and  also  a  scroll 
at  the  top  of  the  card  and  another  at  the 
bottom.  On  the  scroll  at  the  top  there 
are  these  words : 

*'  Resolved  unanimously ,  that  the  claim  of  any 
body  of  men,  other  than  the  King,  Lords ,  and 
Commons  of  Ireland,  to  mahe  laws  to  bind  this 
kingdom f  is  unconstitutional,  illegal,  and  a 
grievance. — Dungannon  Volunteers,  15  Feb- 
ruary, 1782." 

There  is  a  distinct  statement  cm  the  face 
of  this  bond  of  union  between  the  mem- 
bers of  this  society,  that  the  claim  of  any 
body  of  men,  other  than  the  King,  Lords, 
and  Commons  of  Ireland,  to  make  laws 
to  bind  this  kingdom  is  unconstitutional, 
illegal,  and  a  grievance ;  and  I  suppose  it 
will  be  contended  on  the  other  side,  that 
is  what  they  can  rightfully  and  leffallv 
make  a  portion  of  the  contract  by  wnicn 
they  are  to  be  united.  You  will  be  told 
that  this  resolution  was  adopted  by  the 
delegates  from  tbe  Irish  Volunteers  on  the 
15th  of  February,  1782.  Gentlemen,  I 
shall  beg  leave  by  way  of  anticipation  to 
recall  your  recollection  to  what  was  the 
question  in  the  year  1782  as  contrasted 
with  the  new  (jnestion.  By  the  Statute 
of  the  6th  Oeo.  I.,  a  Statute  made  by  the 
English  Parliament,  having  then  no  Irish 
representatives,  but  this  countiy  having 
then  its  own  domestic  legislature,  a  claim 
was  made  to  bind  Ireland  by  the  force  of 
the  English  Statute,  and  it  was  that  which 
led  to  the  resolution  in  1782  made  by  the 
Irish  Volunteers.  At  the  time  of  this 
resolution  of  the  Volunteers,  keep  in  your 
recollection  the  state  in  which  the  con- 
stitution of  both  countries  stood ;  Ireland 
had  a  separate  Parliament,  the  Parliament 
of  Great  Britain  had  no  Irish  representa- 
tives, and  the  Volunteers  then  denied  the 
power  of  the  English  Parliament  to  bind 
Ireland  b^  its  laws.  Subsequently,  the 
Act  of  TJmon  passed  by  the  consent  of  the 
legislatures  of  both  countries,  and  with 
the  assent  of  the  Crown,  articles  were 
drawn  up  and  agreed  to,  which  I  shall 
hereafter  advert  to  more  particularly,  and 
by  those  articles  which  were  atdopted,  it 
was  provided  that  both  countries  should 
be  represented  for  ever  by  one  united  Par- 
liament; and  will  it  now  be  said,  that 
because  in  1782  the  Irish  Volunteers 
denied  the  right  of  the  English  Parlia- 
ment, this  country  being  then  unrepre- 
sented in  England,  to  make  laws  binoing 
Ireland,  when  it  had  a  legislature  of  its 
own,  that  that  is  to  justify  that  bond  of 
union  -which  has  been  engraved  on  this 
card,  declaring  that  the  legislature  of  the 
United  Kingdom  has  no  authority  to 
make  laws  to  bind  this  country  t    A  more 


illegal  proposition,  I  will  venture  to  say, 
never  emanated  from  any  persons  the 
deepest  in  sedition.  Gentlemen,  at  the 
bottom  of  this  card  is  written : 

*^  You  may  make  the  Union  a  law,  but  you 
cannot  mahe  it  binding  upon  conscience" — 
Saurin^s  Speech, 

1  dare  say,  in  the  course  of  this  case 
you  will  have  not  only  that  speech  of 
Mr.  SawrirCs  adverted  to,  but  also  the 
speeches  of  Lord  Flwiket  and  the  late 
Lord  Chief  Justice  of  this  Court ;  but  tne 
persons  who  are  constantly  bringing  those 
speeches  before  their  deluded  followers, 
always  omit  to  state  thtft  these  opinions 
were  delivered  in  the  Irish  House  of 
Commons  before  the  passing  of  the  Act  of 
Union,  and  that  they  never  fell  from  the 
lips  of  these  eminent  men  after  the  Union 
had  become  the  law  of  the  land. 

Gentlemen,  there  is  another  class  of  per- 
sons in  this  Association,  a  higher  class  than 
Members,  these  are  persons  who  have  sub- 
scribed or  collected  a  sum  of  ten  pounds, 
and  they  therebv  become  Volunteers.  I 
hold  in  my  hand  one  of  the  cards  of  the 
Volunteers :  it  is  headed,  "  The  Volunteers 
of  1782  revived;*  and  is  signed  "  T.  M. 
nay.  Secretary,**  in  the  handwriting  of 
one  of  the  traversers.  There  is  at  the 
head  of  the  card  a  likeness  of  Mr.  O'Con- 
nell,  and  also  of  Orattan,  Flood,  Owen 
Boe  CNeUl,  and  Brian  Boroihme  en- 
graved upon  it. 

These  oeing  the  three  classes  of  persons 
connected  with  the  Association,  it  was 
found  nece&saiy  that  there  should  be 
officers  for  the  purpose  of  organizing  the 
people,  and  accordingly  we  find  that  there 
were  inspectors,  baronial  inspectors,  re- 
peal wardens,  and  collectors.  The  re- 
peal wardens  were,  by  the  rules  of  the 
Association,  to  be  appointed  at  the  recom- 
mendation of  the  clergyman  of  the  parish. 
They  were  only  to  be  appointed,  however 
they  might  be  recommended,  hj  the 
Association  itself,  and  there  was  issued 
to  each  of  them  instructions  as  to  their 
duties.    This  book  is  indorsed : 

'*  InstrnctioDB  for  the  appointment  of  repeal 
wardens,  and  collectors  of  the  repeal  fond,  and 
their  duties." 

The  ninth  duty  of  the  repeal  wardens  is 
here  stated  to  be,  to  take  care  that  there 
is  a  repeal  newspaper  transmitted  to  their 
locality ;  a  three-day  paper  to  such  as  had 
collected  twenty  pounds  repeal  rent,  and 
a  weekly  paper  to  such  as  had  coUeoted 
ten  pounds.  The  tenth  duty  of  the  repeal 
wardens  was  to  see  that  those  newspapers 
were  put  into  the  hands  of  such  persons 
as  would  give  them  the  greatest  circula- 
tion, and  to  see  that  each  paper  was  read, 
and  its  contents  communicated  to  as  many 
persons  as  possible ;  to  circulate  aU  news 
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respecting  the  Bepeal  Association,  and 
the  transactions  of  such  of  the  general 
business  as  appertained  to  the  question ; 
and  that,  when  such  a  number  of  repealers 
as  were  then  pointed  out  should  be  em- 
bodied, a  room  was  to  be  hired  for  their 
general  organization,  and  that  the  war- 
ens,  in  such  a  case,  were  to  consult  the 
Association  at  all  times  respecting  their 
movements.  You  will  thus  observe, 
Grentlemen,  that  in  every  district,  ac- 
cording  to  the  course  of  instruction  which 
the  repeal  wardens  received,  their  duty 
was,  that  if  the  sum  of  ten  pounds  came 
from  the  district,  they  should  be  sup- 
plied with  a  weekly  paper,  and  if  twenty 
pounds,  with  a  three-oay  paper,  with  a 
view,  that  the  sedition  which  the  repeal 
press  traded  in  should  be  circulated  among 
as  many  persons  as  possible.  Such  was 
part  of  tne  duty  of  the  officers  of  the 
Association,  to  endeavour,  by  the  publica- 
tion of  seditious  articles  and  harangues 
of  those  who  were  organizing  the  country, 
to  excite  discontent  and  disaffection 
among  the  Queen's  subjects,  and  to  excite 
hatrea  between  different  classes  of  Her 
Majesty's  subjects,  and  to  incite  them  to 
hatred  of  the  same;  and  part  of  the 
system  was  to  take  care  that  the  repefd 
press  should  bo  instrumental  in  carrying 
out  this  design.  I  may  observe,  that  there 
was  nothing  new  in  making  the  press  an 
object  for  attaining  a  revolution  in  a 
country.  It  was  by  means  of  the  French 
press,  and  particularly  that  celebrated 
organ,  L'Ami  du  Peuple,  that  the 
minds  of  the  ^ople  in  France  were 
poisoned.  The  same  course  was  adopted 
in  the  year  1798,  by  the  newspaper  of  the 
day,  known  by  the  name  of  The  Press, 
but  1  trust  that  this  conspiracy  has  been 
checked  in  sufficient  time  to  prevent  now 
the  consequences  which  followed  on  a 
former  occasion  from  the  licentiousness 
of  the  press. 

I  shall  now  explain,  not  in  my  own 
language,  but  in  the  language  of  one  of 
the  traversers,  the  manner  in  which  this 
organization  was  to  be  carried  out  through 
the  country.  One  of  the  defendants, 
Mr.  Charles  Gavan  Duffy,  in  the  Nation 
newspaper  of  the  12th  of  August  last,  says : 

'*If  the  oivaDization  by  general,  provincial, 
and  baroDial  mspectors,  by  wardens  and  collec- 
tors,  by  volunteers,  members  and  associates,  has 
any  efficiency,  it  will  now  have  a  fair  trial.  A 
fiur  different  machinery,  thoagh  checked  and 
hampered,  carried  Catholic  Emancipation ;  the 
present  oivanization  will  be  extended  to  every 
parish  in  ^eland,  and  will  be  perfect  in  every 
parish.  The  whole  nation  will  be  arrayed  under 
that  system.  There  is  a  fall  purpose  in  the 
minds  of  the  Bepeal  leaders  not  to  rest  until  it 
is  carried  out.  The  people  will  be  gradually  but 
surely  arrayed,  classed,  organized,  and  boond 


together.  Subordination  of  ranks,  community 
of  thought,  obedience  to  orders,  firm  trust  in 
those  who  command  them,  constant  activity  in 
teaching  and  learning  the  means  of  liberation^ 
are  rapidly  becoming  general." 

In  a  subsequent  part  of  the  same  pub* 
lication  he  says : 

*'  The  organization  should  not  onl^  be  carried 
on  everywhere,  but  should  be  revised  every- 
where. If  the  repeal  wardens  of  any  district 
do  not  see  the  organization,  revision,  and  train- 
ing of  all  repealers  in  their  district,  if  the 
people  do  not  evince  organization  by  obedience, 
a  sense  of  their  duty,  courage,  and  habitual 
order  which  take  place  in  a  nee  nation,  those 
wardens  have  not  done  their  duty — ^that  district 
is  not  ready  for  liberty." 

Gentlemen,  you  have  heard  of  the 
Jacobin  Club  in  France,  and  its  affiliated 
societies.  No  person  contemplated  the 
consequences  which  would  succeed  the  for- 
mation of  that  club,  but  it  at  length  suc- 
ceeded in  overthrowing  one  government, 
and  that  which  succeeded  it  could  not  be 
found  to  exist  on  the  principles  which  gave 
it  birth,  but  was  followed  by  a  despotism 
which  continued,  as  you  know,  for  a  series 
of  years.  Gentlemen,  you  will  recollect 
the  instructions  that  were  given  by  Mr. 
Duffy  to  the  repeal  wardens,  that  if  they 
had  not  adopted  the  course  which  had 
been  suggested,  the^  had  not  done  their 
duty,  and  that  district  was  not  ready  for 
liberty.  I  cannot  abstain  in  this  place 
from  describing  the  mischief  arising  from 
an  organization  and  a  conspiracy  of  this 
description,  by  reading  the  language  of 
the  late  Ohief  Justice  of  this  court,  when 
presiding  as  judge  at  the  Maryborough 
Special  Commission.    He  says : 

"  In  the  case  of  individuals,  the  progress  from 
one  offence  to  another  is  mostly  gpiadual,  but 
in  the  case  of  associated  criminals,  rapid.  It  is 
the  nature  of  unlawful  associations  to  inflame 
the  passions  of  one  man  by  the  passions  of 
anoUier,  and  to  bring  into  general  action  the 
collected  views  of  many.  The  man  whose  own 
temptation  or  frailty  would  be  insufficient  to 
urge  him  onward  in  the  career  of  guilt,  whose 
own  reason  or  compunction  might  arrest  his 
progress,  is  borne  along  with  the  torrent,  bad 
example  decides  him,  false  shame  hardens  him, 
and  he  is  precipitated  almost  necessarily  into  a 
crime." 

That  was  the  description  of  conspiracies 
and  of  the  result  of  societies  of  this  land, 
by  that  eminent  and  gifted  judge. 

Gentlemen,  I  shall  now  call  your  atten- 
tion to  the  earliest  meeting  of  the  Bepeal 
Association,  to  which  I  think  it  necessary 
to  advert.  Though  from  the  great  weight 
and  magnitude  of  this  case,  it  will  be  im- 
possible to  call  your  attention  to  every 
meeting,  I  shall  however  direct  it  to  every 
important  meeting ;  and  although  I  shall 
necessarily  occupy  a  large  portion  of  your 

Digitized  by  VjOO^  K:! 


107] 


The  Qaeen  against  O'ConneU  and  others,  1843-4. 


[108 


time,  I  sball  select  only  those  which  I 
consider  important.  Gentlemen,  of  that 
Association  each  of  the  traversers  is  a 
member.  I  shall  show  that  they  were  in 
the  habit  of  attending  its  meetings, 
although  I  have  not  access  to  the  books. 
It  is  immaterial  whether  they  paid  the 
subscription  or  not,  if  they  took  part  in 
the  proceedings.  The  first  meeting  to 
whicn  I  shall  call  your  attention  was  held 
on  the  18th  February,  1843 ;  there  were 
present  upon  that  occasion,  Mr.  O'Connell 
(I  mean  Mr.  Daniel  O^GormeU;  whenever 
I  speak  of  the  other  Mr.  0*GonneU,  I 
shall  call  him  Mr.  John  0*ConneU),  Mr. 
Buffvt  and  Mr.  Bay,  At  that  meeting 
Mr.  Ma/y  read  an  abstract  of  the  accounts 
for  the  last  year,  among  which  was  the  cost 
of  newspapers,  amounting  to  365L  15<.llc2., 
that  beu^  part  of  the  expenditure  of  the 
Association,  for  the  purpose  of  circulating 
those  papers  througn  the  country,  which 
were  calculated  to  excite  feelings  of  hos- 
tility against  the  government  and  consti- 
tution of  the  country.  At  that  meeting 
it  was  that  a  diploma  was  produced,  which 
1  should  have  remarked  on  when  speaking 
of  the  repeal  wardens.  It  is  a  handsome 
engraved  document,  and  although  I  call 
it  a  diploma  at  present,  you  will  find  that 
possibly  it  had  reference  to  other  duties, 
besides  those  which  I  have  mentioned,  of 
the  repeal  wardens.  Tou  will  find  that 
one  of  the  traversers  on  one  occasion 
asked  whether  the  people  would  not  follow 
the  repeal  wardens,  as  well  as  if  they  were 
called  sergeants.  That  was  the  diploma, 
or  I  should  say,  the  commission, ,  which 
was  issued  on  that  occasion.  At  that  meet- 
ing Mr.  O'OonneU  made  these  observa- 
tions: 

'*  It  must  be  clear  to  all  those  powers  which 
before  had  been  taught  to  dread  her  that  the 
power  of  Eogland  is  more  imaginary  than  real, 
and  that  the  giant  in  imagination  is  little  better 
than  a  pigmy  in  fight.  England  is  thus  ex- 
ternally assailed  whQf  she  is  internally  labour- 
ing under  the  ^rreatest  distress.  And  is  not 
this  then  the  Ume  for  Ireland?  The  great 
mistake  of  Napoleon  was  that  he  nnderralned 
Ireland.  If,  instead  of  taking  an  army  to 
Egypt  or  to  Russia,  he  had  sent  40,000  men  to 
Irdand,  what  would  be  the  consequence  ?  He 
would  have  bad  all  the  educated  clasees  opposed 
to  and  ready  to  meet  him  in  arms,  and  repel 
invasion,  but  would  he  have  the  population  op- 
ponng  him  ?  Would  not  the  question  be  raised 
amongst  them  whether  they  would  not  be  better 
under  French  than  under  English  dominion? 
What  would  be  the  answer  to  that  question  ? 
It  would  be  given  in  the  voice  of  millions,  and 
would  sever  the  connexion  in  less  time  than  he 
had  been  addressing  them.  France  knew  of  the 
discontent  of  the  people,  she  knew  that  by  the 
educated  classes  she  would  be  opposed,  bat  she 
also  knew,  now  that  Christianity  again  blessed 
her  altars,  that  the  anointed  priests  of  €k>d 


were  hesrd  as  formerly  from  her  pulpits,  and 
that  the  spirit  of  religion  had  taken  the  place  of 
the  spirit  of  atheism  and  infidelity,  which  made 
the  Irish  abhor  them,  and  when  the  soldier 
would  go  to  mass  side  by  side  with  the  peasant, 
that  the  statesman  was  mad  who  would  leave 
Ireland  in  her  present  position,  except  he  re- 
solved not  to  go  to  war  with  France  or  any 
other  country.  But  let  them  rally  with  him 
and  get  rep^  from  Eni^land,  she  might  defy 
all  the  countries  upon  the  fiice  of  the  earth. 
There  was  no  country  upon  the  hce  of  the 
earth  so  strong  in  her  natural  resources  as  Ire- 
land. There  was  a  natural  strength  of  a  military 
nature  in  Ireland,  such  as  no  other  country 
possessed.  Her  enclosures  make  every  field  a 
redoubt,  where  cavalry  could  never  bev  down 
upon  her  infantry.  The  light  and  hardy  soldier 
would  find  a  protection  in  every  field  in  the 
country.  The  roads  were  a  kind  of  defiles,  and 
if  the  congregated  powers  of  Russia  endeavoured 
to  pour  out  its  force  upon  Ireland,  and  if  Irish- 
men were  led  by  their  own  countiyraen,  they 
would  fling  the  invaders  from  their  difb  into 
the  sea,  and  thus  disenthral  the  land  from  her 
oppressors." 

Now,  gentlemeA  of  the  jury,  I  would  aak^ 
is  Russia  the  oppressor  of  Ireland  P  Is  it 
not  clear  that  he  spoke  of  the  congregated 
force  of  England ;  and  that  if  Ireland  was 
led  by  her  own  leaders,  it  was  the  forces 
of  the  latter  she  would  drive  out ;  for  you 
will  find  it  occurring^  elsewhere  in  his 
speech,  that  England  is  designated  as  the 
oppressor  of  Ireland  P  Is  not  this  i  ntended 
to  be  conveyed  and  circulated  amongst 
the  people  by  the  newspapers  (the  repeal 
wardens  taking  care  that  they  shall  be 
read),  to  excite  the  misguided  population 
of  this  country  against  the  people  of  Eng- 
land P  Ton  have  Ireland  as  a  military 
position  pointed  out;  every  field  a  re- 
aoubt,  everv  road  a  defile,  a  place  where 
cavaby  could  not  act  against  tne  infantry, 
and  as  the  card  has  pomted  out,  they  were 
defeated  in  four  actions,  and  why  should 
not  the  Irish,  being  led  by  their  own 
people  in  the  next  action,  defeat  the 
oppressors  of  their  country  P 

[The  PUot  of  March  10,  1843,  edited 
by  Mr.  Barrett,  contained  a  report  of  a 
re(>eal  meeting  at  Washington,  at  which 
Mr.  Tyler,  son  of  the  American  President, 
is  reported  to  have  said :] 

**  When  we  see  that  people  amount  to  nine 
millions,  and  when  we  know  they  are  brave  in 
the  field,  eloquent  in  the  senate,  wise  in  the 
cabinet,  united  and  determined  to  be  free,  we 
cannot  suppose  for  a  moment  their  freedom  is 
impossible,  or  even  difficult.  The  Ubatitm  to 
freedom  muei  eometimee  be  quaffed  m  bUod» 
The  Irish  heart  he  looked  upon  as  true  as  free- 
dom's pole,  true  as  is  the  magnet  to  the  north, 
and  their  lives  are  given  ehei^y  in  the  purchase 
of  liberty." 

I  shall  now  call  your  attention  to  the 
leading  article  in  that  paper,  where  that 
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speech  and  the  sentiments  expressed  in  it 
are  adverted  to.  It  is  there  spoken  of  as 
"a  bold,  statesmanlike  speecn/'  so  that 
the  libation  to  freedom  must  be  sometimes 
qnaffed  in  blood,  and  the  lives  of  the  Irish 
are  given  cheaply  in  the  purchase  of 
liberty ;  that  is  what  Mr.  Barrdt  calls  a 
bold,  statesmanlike  speech.  Mr.  Bc^rrett 
then  goes  on  further  to  state : 

"We  learn  from  our  private  correepondent 
that  Bobert  Tyler,  the  gentleman  we  allade  to, 
is  a  young  man  of  great  talent,  the  secretary  of 
his  father,  and  of  course  the  representative  and 
exponnder  of  that  father's  sentiments.  Very 
well.  Now  here  is  the  President  of  the  United 
States  a  repealer  of  the  unholy  Union ;  here  is 
his  son,  and  here  are  several  members  of  Con- 
gress gathered  round  the  green  standard  of  Ire- 
land. The  United  States  is  studded  all  over 
with  Repeal  Associations.  These  Associations 
are  about  to  band  themselves  together  by  means 
of  an  executive  board,  which  shall  never  die 
till  Ireland  is  restored  to  her  liberties.  How 
can  Repeal  be  reused,  sustained  as  the  demand 
is,  by  the  people  of  the  United  States,  with  their 
President  at  their  head?  .  ,  .  America 
naturally  calculates  that  Ireland  can  be  attached 
to  her  interests.  Ireland  is,  after  all,  an  im- 
portant section  of  the  national  family.  Napo- 
leon once  said,  that  had  he  landed  his  Egyptian 
army  in  Ireland,  and  turned  it  into  a  republic, 
he  might  have  changed  the  destinies  of  Europe. 
Mr.  Benton,  the  Missouri  senator,  uttered  a 
similar  sentiment  in  the  senate  house  the  other 
day — a  curious  coincidence." 

This  is  the  publication  the  members  of 
the  Bepeal  Association  consider  them- 
selves jastified  in  circulating  through  the 
entire  of  this  country.  This  is  the  poison 
infdsed  into  the  minds  of  the  Irish  people, 
who  would  be  obedient  to  l^e  laws  if  left 
alone,  were  it  not  for  those  mischievous 
agitators  leading  them  on  for  their  own 
ends.  These  were  the  means,  to  use  the 
langua^  of  a  late  minister  of  the  Grown, 
by  which  a  revolution  is  sought  to  be 
effected;  a  republic  is  sought  to  be  es- 
tablished ;  a  republic  of  which  Mr.  O^Con^ 
neU  is  to  be  the  leader  and  chief.  This  is 
the  purpose,  this  is  the  curious  coin- 
cidence, to  which  Mr.  J^orre^  alludes. 

Gentlemen,  the  next  step  taken  in  this 
conspiracy  was  to  accustom  large  bodies  of 
men  to  assemble  together  from  great  dis- 
tances, who  were  to  march  great  distances 
pursuant  to  orders  issued  to  them,  thus  to 
accustom  them  to  meet  and  come  from 
those  distant  places,  to  assemble  together, 
not  with  arms  in  their  hands,  because  they 
were  first  to  be  drilled  and  to  assemble 
without  arms,  until  the  proper  period  had 
arrived  for  putting  arms  into  their  hands* 
They  were  to  go  to  these  meetings  in 
military  organization,  not  to  act,  but, 
as  Lorn  Tenierdm  and  Lord  Wynford 
]>ointed  out,  in  Bedford  y.  Birley,  when  the 
time  had  arrived^  when  the  drilling  was 


complete,  when  the  time  of  England's 
infirmity  which  was  Ireland's  opportunity 
had  arrived,  then  the  order  for  taking  up 
arms  was  to  be  given.  There  was  nothing 
new  in  this.  Every  step  of  this  con- 
spiracy has  its  precedent.  The  same 
course  was  adopted  in  1797,  previous  to 
the  rebellion.  It  is  a  matter  of  history. 
It  is  reported  by  the  Committee  of  Secrecy 
appointed  by  the  House  of  Commons  for 
the  purpose  of  inquiring  into  matters  con- 
nected with  the  breaking  out  of  the  re- 
1)ellion  of  1798. 

**  We  your  committee  beg  leave  to  call  the 
attention  of  the  House  to  the  proclamation  of 
the  Lord  Lieutenant  and  Council,  bearing  date 
the  6th  day  of  November,  1796,  issued  in  con- 
sequence of  the  disaffected  having  adopted  a 
practice  of  marching  in  military  array  and 
assembling  in  large  bodies,  in  some  instances 
to  the  number  of  several  thousands,  under  the 
pretence  of  saving  com  and  digging  potatoes, 
but  in  fact  to  terrify  the  peaceable  and  well 
disposed,  and  to  compel  them  to  enter  into  their 
treasonable  association.  The  same  system  has 
since  frequently  been  had  recourse  to  by  the 
United  Irishmen  in  other  paits  of  the  kingdom 
under  various  pretences,  such  as  funerals,  foot- 
ball meetings,  &c.,  i^'M  a  view  qf  displaying 
their  strength^  giving  the  people  the  habit  of 
attending  h'om  great  distances  upon  an  order 
being  bsued,  and  making  them  more  accustomed 
to  show  themselves  in  support  of  the  cause." 

Such  was  the  plan  of  organization  prior 
to  the  rebellion  of  1798-^nd  that  is  the 
precedent  from  which  these  monster  meet- 
ings were  taken.  The  first  meetings  in  1843 
are  of  little  importance— they  became 
more  so  as  the  conspiracy  increased  in 
strength  and  daring.  A  meeting  took 
place  in  the  county  of  Meath,  it  was  the 
first  of  the  monster  meetings,  and  was 
held  at  Trim  on  the  19th  of  March,  1843, 
and  three  of  the  traversers  were  present 
at  it,  Mr.  0*C(mnell,  Mr.  Steele,  and  Mr. 
Barrett,  There  were  about  thirty  thou- 
sand persons  assembled  there,  and  a 
dinner  was  given  the  same  day,  at  which 
the  leaders  of  this  assembled  multitude 
were  present.  At  this  dinner  the  toast 
of  the  people  having  been  given,  Mr. 
Barrett  returned  thanks. 

«  He  adverted  to  the  progress  of  repeal,  said 
that  they  were  certain  to  succeed,  situated  as 
England  was  abroad  and  at  home,  and  he  called 
on  them  to  be  united,  tranquil,  and  generally 
organized,  and  when  the  time  was  come,  Ire- 
land had  but  to  stamp  her  foot  and  she  would 
be  free." 

This  is  the  legal,  constitutional,  and 
peaceable  mode  by  which  this  great  al- 
teration in  the  constitution  of  the  realm 
is  to  be  obtained,  and  it  is  quite  con- 
sistent with  what  Mr.  Duffy  stated*  "  If 
the  repeal  wardens  have  not  done  their 
duty,  that  parish  is  not  ready  for  liberty." 
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But  when  every  parish  is  ready  for  liberty, 
when  it  is  ready  for  rebellion,  then  Ire- 
land had  but  to  stamp  her  foot  and  she 
wonld  gain  repeal.  At  the  same  dinner 
Mr.  O'ConneUasidi 

'*  When  I  think  of  the  multitudes  hy  which  I 
have  been  sorroanded  to  day,  and  the  bright 
eyes  that  looked  on  me,  the  elasticity  of  spirit 
that  wafl  there ;  when  1  beheld  on  one  side  those 
smiles  and  female  loveliness,  and  on  the  other 
those  rererend  clergymen  brin^nj^  benedictions, 
I  will  ask  the  men  of  Meath  will  you  be  slaves  ? 
I  woold  rather  be  in  my  grave  or  a  freeman ! " 

Do  yon  recollect  the  observations  of 
Lord  Tenterden  in  reference  to  the  inscrip- 
tions on  banners  as  affecting  the  illegality 
of  the  assembly.  **  Better  die  like  freemen 
than  be  sold  as  slaves."  He  further  says : 

"  When  I  ask  are  you  slaves,  I  would  rather  be 
in  my  grave  or  a  freeman.  ...  I  had  occa- 
sion latterly  to  be  rummaging  in  Irish  history,  and 
I  found  some  nice  morsels  m  her  bygone  story. 
I  found  that  many  occasions  occurred  in  which 
the  Irish  were  on  the  point  of  victory  when 
they  abandoned  the  field.  In  the  most  disas- 
trous battles  that  they  fought,  victory  was  their's 
if  they  persevered ;  even  at  Aughrim  they  had 
a  triumph  if  they  only  had  perseverance  to 
insure  it,  and  even  at  the  blood-stained  Boyne 
they  would  have  gained  the  victory  if  thej  had 
fought  for  another  half  hour.  Irish  history  is 
full  of  such  instances,  but  on  every  occasion  the 
same  confiding  in  their  enemies,  the  same  be- 
lieving in  the  moderation  of  their  foes,  the  same 
conceiving  that  the  English  were  not  actually 
as  bad  as  was  represent^,  and  that  they  might 
safely  acquiesce  in  their  dominion,  was  always 
the  cause  of  the  overthrow  of  Ireland.  .  .  . 
There  is  not  a  human  being  so  stultified  as  to 
think  that  the  English  parliament  will  do  anything 
for  Ireland ;  I  would  walk  from  this  to  Drogheda 
and  back  again  to  see  the  man  who  is  block- 
head enough  to  expect  anything  else  except 
injustice  from  an  English  parliament." 

Thus  upon  that  occasion  Mr.  O'CormeU 
adverted  to  the  physical  force  which  sur- 
rounded him ;  he  recalled  to  their  recol- 
lection the  battles  of  the  Boyne  and  of 
Aughrim;  he  called  on  them  to  say 
whether  they  would  be  slaves ;  that  they 
had  nothing  to  hope  from  an  English  par- 
liament, and  if  thev  would  follow  his 
example  they  should  either  go  to  their 
^aves  or  be  free  men.  It  may  not  be 
improper  to  state  here  a  matter  by  no 
means  unimportant,  that  during  the  whole 
of  the  last  session  of  parliament  no  peti- 
tion was  presented  from  one  of  those  mul- 
titudinous meetings.  It  is  not  surprising 
that  there  was  not,  it  would  be  rather 
singular  if  a  petition  was  presented,  the 


assent  to  the  carrying  of  the  object  they 
profess.  I  know  you  will  be  told  that 
shortly  before  this  prosecution  was  in- 


stituted there  had  been  considerable  ac- 
tivity in  purchasing  parchment,  to  pre- 
vent the  consequence  arising  fix)m  the 
possibility  of  its  being  truly  alleged  that 
no  petition  had  been  presented ;  but  even 
if  they  had  presented  a  petition,  what 
passed  would  have  shown  merely  that  it 
was  a  colourable  proceeding,  that  their 
object  was  not  to  be  carried  by  constitu- 
tional means,  or  through  the  instrumen- 
tality of  the  legislature. 

Gentlemen,  something  more  than  a 
year  ago  a  newspaper  called  the  N<Ui4m 
was  established  m  Dublin,  of  which  one 
of  the  traversers,  Mr.  Duffy,  is  the  pro- 
prietor. You  will  recollect,  what  I  have 
already  adverted  to,  that  it  was  a  prin- 
ciple of  the  Repeal  Association  to  circu- 
late these  papers  as  much  as  possible 
amount  the  people.  Now  I  believe  it  is 
a  saying  which  has  been  so  freauently 
repeated  as  to  become  a  proverb:  "I 
shall  leave  to  you  the  making  of  the  lawa, 
if  you  give  to  me  the  writing  of  the 
ballads.  It  is  a  singular  circumstance 
that  the  writing  of  s^itious  poetry  had 
been  resorted  to  previous  to  the  late  Irish 
Rebellion.  In  the  report  of  the  Secret 
Committee  (a)  you  will  find  extracts  from 
newspapers  of  the  same  class  of  seditious 
poetry  which  was  circulated  to  poison  the 
minds  of  the  people  of  this  country.  The 
Nation  has  become  the  means  of  sending 
abroad  pieces  of  seditious  poetir,  which 
have  become  so  numerous  that  I  find  they 
have  published  them  in  a  volume  called 
••  The  Spirit  of  the  Nation."  I  shall  not 
trouble  you  with  reading  it,  but  one  speci- 
men will  give  jou  to  understand  the  ex- 
tent to  which  it  has  been  made  use  of. 
This  poem  appeared  in  the  Nation  of  the 
first  of  April  last,  it  is  entitled:  "The 
Memory  of  the  Dead."    It  is  as  follows : 

<*  The  Memo&t  of  thb  Dead. (6) 
I. 
«  Who  fears  to  speak  of  Ninety-Eight  ? 

Who  blushes  at  the  name  ? 
When  cowards  mock  the  patriot's  fate. 

Who  hangs  his  head  for  shame  ? 
He's  all  a  knave,  or  half  a  slave. 

Who  slights  his  country  thus ; 
But  a  true  man,  like  you,  man 

Will  fill  your  glass  with  us. 
II. 
"  We  drink  the  memory  of  the  brave, 

The  faithful  and  the  few— 
Some  lie  far  off  beyond  the  wave. 

Some  sleep  in  Ireland,  too ; 
All — all  are  gone — ^but  still  lives  on 

The  fame  of  those  who  died ; 
All  true  men,  like  you,  men, 

Bemember  them  wiUi  pride. 

(a)  Report  from  the  Secret  Committee  of  the 
House  of  Commons.  Published  by  authority. 
Dublin  :  1798. 

(6)  Attributed  to  a  student  of  Trinity  College, 
now  Professor  J.  K.  Ingram,  LL.D. 
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**  Soma  on  the  shores  of  distant  Unds, 

Their  weary  hearts  have  laid, 
And  by  the  stranger's  heedless  hands 

Their  lonely  graves  were  made. 
Bat  thoogh  their  clay  be  far  away 

Beyond  the  Atlantic  foam — 
In  true  men,  like  you,  men. 

Their  spirit's  sUJl  at  home. 

IV. 

•*  The  dust  of  some  is  Irish  earth ; 

Among  their  own  they  rest ; 
And  the  same  land  that  gave  them  birth 

Has  caught  them  to  her  breast ; 
And  we  will  pray  that  from  their  clay 

Full  many  a  race  may  start 
Of  true  men,  like  you,  men, 

To  act  as  braye  a  part. 


"  They  rose  in  dark  and  evil  days 

To  right  their  native  land ; 
They  kmdled  here  a  living  blaze 

That  nothing  shall  withstand. 
Alas  I  that  might  can  vanquish  right. 

They  fell  and  passed  away*; 
But  true  men,  like  you,  men. 

Are  plenty  here  to-day. 

VI. 

**  Then  here's  their  memory — ^may  it  be 

For  us  a  guiding  light 
To  cheer  our  strife  for  liberty. 

And  teach  us  to  unite. 
Through  good  and  ill,  be  Ireland's  still, 

Though  sad  as  theirs  your  fate ; 
And  true  men,  be  you,  men. 

Like  those  of  Nmety-Eight." 

This  is  font  a  single  specimen  of  an 
entire  volume  of  exciting,  inflammatory, 
and  seditions  poetry  published  from  time 
to  time  in  the  Nation  for  the  purpose 
of  creating  discontent  and  disaffection 
amonff  the  people  of  this  country.  I  have 
looked  over  a  newspaper,  which  was  pub- 
lished in  the  year  1797,  caDed  the  Fress, 
and  which  was  established  with  the  object 
of  advocating  the  rebellion,  and  i  find 
nothing  in  it  like  the  poem  which  I  have 
read.  Grentlemen,  I  shall  now  read  to 
you  an  article  from  the  same  paper,  the 
NcUion,  of  the  29th  of  April,  1843,  entitled, 

«  Something  is  Coming." 

**  Aye,  let  it  be  for  good  or  evil,  something  is 
coming.  Some  crisis,  some  decided  swell  or 
ebb  ol  Ireland's  fortune  b  not  far  off.  The 
country  at  length  is  roused;  gathering  and 
darkening,  and  accumulating,  lutve  its  forces 
been  for  lonf,  and  men  said,  <  It  will  be  a 
shower,'  and  * 'twill  pass  away;*  but  now  the 
masses  are  suddenly  rolling  together  and  crowd- 
ing the  firmament.  The  heart  of  Ireland  begins 
to  beat  strongly.  This  is  a  solemn  time  for  all 
men  who  can  influence  the  people.  Excitement 
fully  as  great  existed  here  before,  and  existed 
vainly,  or  worse." 


I  think  the  poem  I  have  just  read  can 
lead  you  to  imagine  what  is  the  period 
referred  to. 

**  Of  the  great  agitations  which  have  taken 
place  within  the  life-time  of  our  old  men,  how 
many  have  failed,  how  few  succeeded.  From 
1779  to  1783,  a  series  of  triumphs  were  gained. 
But  how  were  they  won?  England  was  ex- 
hausted and  discouraged  by  the  loss  of  her 
finest  armies  in  America — a  French  fleet  hovered 
on  her  coasts — she  could  not  refuse — she  had 
not  military  strength  to  resist  the  demand  of 
the  Volunteers  for  arms — for  arms  and  for 
liberty.  Had  she  refused,  a  Kochambeau  or  a 
Lafayette  would  have  been  welcomed  on  the 
coasts,  and  a  half  campaign  would  have  seen  an 
independent  Irish  flag  ^ing  over  the  Castle. 
England  yielded.  Again,  in  1793,  the  victories 
of  the  French  republic,  the  threatened  revolts 
in  both  England  and  Scotland,  and  the  Ulster 
alliance  wim  France,  gained  toleration.  And 
lastly,  in  1829,  the  organization  and  resolve  of 
our  peasantry,  the, din  of  American  armament 
(for  the  field  pieces  of  an  Irish  artillery  rum- 
bled through  Philadelphia),  the  muttered  re- 
solve of  the  Irish  soldiery  not  to  coerce  their 
country,  and  the  menace  of  France  that  she 
would  not  leave  Ireland  single-handed  in  the 
fray,  carried  Catholic  emancipation.  Let  no 
man  mistake  us.  We  do  not  wish  to  discou- 
rage the  people,  but  to  put  them  in  a  state  of 
mind  as  remote  from  depression  as  from  fri- 
volous confidence — confidence  has  no  safe 
basis  except  in  thorough  knowledge.  We  do 
not  bid  the  people  crouch  in  cowardly  woe — 
wt  summon  them  forth  to  strain  every  nerve, 
to  abandou  present  comfort,  to  make  any  sacri- 
fice for  liberty,  provided  they  see  clearly  for 
what  they  came  forth,  and  how  they  are  to 
succeed.  But  we  never  will  urge  them  out 
with  us  on  the  troubled  waters  unless  we  are 
sure  of  ship  and  crew,  and  foresee  how  we  shall 
weather  the  gale.  We  repeat,  then,  that  there 
are  signs  of  storm  abroad,  and  we  wish  the 
people  to  look  into  the-tempest,  and  measure  its 
strength,  and  prepare  to  conquer  it.  Ireland 
has  the  means  of  a  present  and  partial,  and  of 
an  ultimate  and  complete  success  in  her  own 
hands,  if  she  go  wisely  and  therefore  sternly, 
coolly,  and  vigorously  to  work.  Let  no  man 
beUeve  that  they  have  undertaken  a  holiday 
mumming  in  meeting  England's  remorseless  and 
subtle  despotism.  Let  us  have  no  bragging  or 
fool-hardiness.  There  has  been  too  much  of 
this  at  all  times  in  Ireland.  If  we  are  all  that 
we  are  apt  to  call  ourselves,  how  comes  it  that 
millions  of  our  population  often  want  a  second 
meal?  And  why  have  we  failed  to  loosen  or 
smash  England's  cruel  and  wastiug  gripe  of  us  ? 
No  I  no !  me  Irish  have  great  genius  and  cou- 
rage, but  they  require  to  educate  and  steady 
themselves  into  that  foresight  and  perseverance 
which  win  campaigns  as  well  as  battles,  in 
politics  or  war.  Let  us  look  about  us  for  the 
elements  of  success — ^let  us  throw  away  no  re- 
sources, offend  no  ally,  arouse  no  neutral,  and 
abandon  no  strong  position.  We  have  the 
opportunity  and  the  means  themselves  to  our 
hands.  America  is  more  unanimous  in  its 
friendship,  and  more  powerful  in  its  means, 
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than  in  1829.  Let  America  be  told  the  whole 
truth  of  oor  position,  and  she  will  do  her  best. 
We  can  promise  for  some  of  the  ablest  and 
greatest  in  France.  The  French  people  long 
to  serre  us.  England  is  in  distress.  Her 
6nances  are  iu  difficulty.  Her  colonial  empire 
— India,  the  Cape,  China,  Canada,  ftc,  make 
such  a  demand  on  her,  that  out  of  one  hundred 
and  three  battalions,  which  constitute  her  in- 
fantry of  the  line,  eighty  are  abroad,  and  only 
twenty-three  in  the  three  kingdoms.  And 
unless  the  late  blows  receiyed  from  Portugal 
and  Brazil  tend  to  keep  her  up  against  Uie 
staggering  shocks  from  without,  and  the  huge 
cancer  of  aristocracy  within,  her  pecuniary  re- 
sources will  diminish  as  the  demand  for  them 
increases.  What  then  is  wanting?  Exertion, 
coolness,  patience,  and  courage.  The  people  of 
Ireland  are  more  sober  and  orderly,  though 
possibly  not  more  excited  than  in  some  of  their 
former  moyements.  Let  them  endeaTour  to 
get  more  order  and  more  intelligence— let  them 
do  and  prepare  more  than  hitherto— let  them  be 
kind,  conciliatory,  and  forgiving  to  such  of  the 
Protestants  as  have  not  yet  joined — and  above 
all  things  let  them  avoid  any  outbreak  or  col- 
lision with  the  troops  or  police.  The  police  to 
a  man,  and  the  majority  of  the  troops  of  the 
line,  are  Irishmen.  Why  should  the  people 
despair  of  their  patriotism,  or  iigure  them  in 
aqy  way  ?  ** 

I  pray  yon  mark  the  words  whioli 
follow : 

**  Premature  insurrections,  and  needless  pro- 
vocation of  party,  and  military  hostility  have 
before  ruined  as  good  hopes  as  ours.  Rapid, 
uniform,  and  careful  organization  for  the  Repeal 
agitation,  charity  and  conciliation,  and  a  strict 
observance  of  the  laws,  are  the  pressing  and 
present  duties  of  every  Irishman." 

Prematnre  insurrections  I  Wait  until  the 
organization  has  arriTod  at  the  point  that 
every  parish  in  Ireland  is  "ready  for 
liberty.^'  Rapid,  uniform,  and  careful 
organiBation  for  the  Repeal  agitation, 
charity,  and  conciliation,  and  a  strict 
observance  of  the  law,  are  the  i)ressing 
and  present  duties  of  every  Irishman. 
The  present  duty  of  every  Irishman  is  the 
observance  of  the  law.  One  of  the  mottoes 
of  the  Association  was:  '*the  man  who 
commits  a  crime,  gives  strength  to  the 
enemy,"  meaning  the  Saxon  foreigner, 
the  person  from  whose  relentless  grasp, 
when  the  time  arrives,  you  are  to  extri- 
cate  yourselves,  but  your  present  duty 
is  a  strict  observance  of  the  law.  The 
article  then  goes  on  to  say : 

<<Thus  shall  we  balBe  our  foes!  We  have 
been  led  into  this  train  of  thought  by  Mr. 
O'Connell's  proposal  to  form  an  association  of 
three  hundred  men  of  trust,  to  consider  and  pre- 
pare a  bill  for  Uie  Repeal  of  the  Union.  We 
did  not  hesitate  to  differ  from  that  iUnstrions 
man  upon  smaller  qnestioni.  If  we  disliked  his 
present  design  we  shoidd  at  once  express  ov 
dissent,  for  candour  and  fair  dealing  are  the 


first  of  all  duties  in  times  like  these.  We  speak, 
then,  not  as  flatterers,  nor  thoughtless  assentors, 
when  we  call  this  project  the  wisest,  the  boldest, 
and  the  most  pr^nant  with  great  results  of  any 
measure  he  ever  proposed  in  Ireland;  if  the 
people  do  their  duty,  this  machinery  murt 
triumph.  But  upon  the  oomposition  of  that 
body,  on  the  just  and  judicious  zeal  with  which 
it  is  matured,  and  on  the  firm  courage  with 
which  it  is  backed  by  the  people,  every  thing 
depends.  If  the  people,  flattered  at  the  thought 
of  a  new  plan,  grow  negligent  in  their  organiza- 
tion, and  remiss  in  their  agitation,  or  if  they 
hastily  promise,  and  blinmy  appoint  as  the 
trustees  of  their  subscriptions,  cowards,  block- 
heads, knaves,  or  bigots,  men  of  doubtful 
courage,  vain  or  clumsy  inteUects,  or  uncertain 
devotion  to  Ireland — if  these  trustees  are  not 
confided  in,  no  matter  what  they  may  will  or  do, 
and  if  they  are  not  supported  to  the  last  shilling, 
and  the  last  man,  the  attempt  will  only  come 
crushing  back  on  us  in  shame  and  ruin.  But  if 
the  people  ^o  on  meeting,  organizing,  coUecdng, 
and  conciliating — if  they  trust  their  contribu- 
tions to  bold,  faithful,  educated,  and  tolerant 
men,  and  if  they  stand  by  those  they  trust,  with- 
out cavil  or  flmching,  Ireland  will  soon  be  a 
nation." 

In  the  same  number  of  the  paper  there 
is  another  article  to  which  1  must  beg 
vour  attention.  It  is  entitled  **  Our 
^Nationality,"  and  is  to  the  following 
efiect : 

"The  olive  growth  of  nationality  is  over- 
spreading the  provinces,  and  taking  permanent 
root  in  the  heart  of  the  land.  Assured  millions 
gather  round  it,  watching  its  progress  and  its 
strength  with  straining  eyes,  and  cold  were  his 
who  sees  its  beauty  unmoved,  whose  heart 
yeameth  not  for  its  saving  shade.  .  .  .  There  is 
yet  work  to  be  done,  danger  to  be  dared,  and 
difficulty  to  be  renM>ved.  These  are  to  be  met 
and  triumphed  over.  Eveiy  successive  step,  as 
it  becomes  more  momentous,  becomes  more 
perilous,  and  requires  corresponding  caution, 
courage,  and  virtue.  Our  enemy  may  be 
aroused,  and  so  must  Ireland.  The  county  of 
Tipperary  is  on  its  peaceful  parade ;  there  pre- 
vailed among  the  people  there  a  sense  of  in- 
difference, a  disinclination  to  work  until  ttie 
great  task  was  set  before  them.  Besides  this, 
they  wished  to  work  together,  and  for  so  high 
an  enterprise  they  felt  mat  until  now  the  time 
was  not  come.  Their  present  earnestness 
demonstrates  that  they  but  waited  for  the 
auspicious  hour  to  strike  a  decisive  blow,  and 
take  a  becoming  stand  for  the  fortunes  of  their 
country.  Their  purpose  is  a  noble  one,  and  if 
we  interpret  them  aright  their  plans  must  be 
successful.  There  are  to  be  two  meetings,  one 
in  each  riding.  Neither  is  meant  for  show.  The 
multitude  will  not  come  to  gaze  and  shout,  and 
return  to  a  listless  indifference  of  their  country's 
fate }  they  will  come  pledged  to  purchase  its  re- 
demption at  whatever  cost.  The  demonstration 
will  be  one  of  works.  Each  parish  will  be  pre-  % 
pared  to  show,  not  what  it  thinks,  but  what  it 
has  done.  They  will  appoint  representative 
delegates  from  eveiy  locality,  who  inll  tender  to 
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the  Liberator  the  aUegianoe  of  those  who  are 
willing  to  pay  for  the  honour  of  serving  their 
country.  The  two  meetings  will  come  off  on 
the  23rd  and  25th  of  May,  and  if  we  be  not 
misinformed,  these  days  will  form  a  meaning 
era  in  the  straggle  for  natiye  liberty.  Twenty 
thousand  Tipperaiy  men.  who  would  as  soon, 
if  called  on,  pay  their  blood  as  their  subscrip- 
tions, would  not  form  a  bad  National  Guard  for 
Ireland." 

G^ntlomen,  at  this  stase  of  the  pro- 
ceedings it  may  be  right,  naving  already 
stated  the  opinions  of  the  late  goyem- 
ment  with  respect  to  the  question  of  a 
Bepeal  of  the  Union,  to  recall  to  yonr 
recollection  what  took  place  between  the 
former  and  the  next  mnltitndinous  meet- 
ing to  which  I  shall  have  to  call  your 
attention.  Upon  the  9th  of  May  last,  in 
the  Honse  of  Commons,  the  excitement 
which  preyailed  in  Ireland  in  consequence 
of  those  mnltitndinons  meetings  gave 
rise  to  a  question,  which  was  put  to  the 
first  minister  of  the  Crown,  and  upon  that 
occasion  he  made  the  following  obserya« 
tions: 

•*  I  can  state,  that  Her  Majesty's  government 
are  alive  to  the  evils  which  arise  from  the 
existing  agitation  in  Ireland,  with  respect  to 
the  Repeal  of  the  Union.  And  1  further  state, 
that  Uiere  is  no  power,  no  authority  which  the 
prerogative  of  the  Crown  and  the  existing  laws 
give  to  the  government^  which  shall  not  be 
exercised  for  ^e  purpose  of  maintaining  the 
Union,  the  dissolution  of  which  involves  not 
merely  the  repealing  of  an  Act  of  Parliament, 
but  the  dismemberment  of  the  empire."(a) 

A  statement  of  the  same  nature  was 
made  on  the  same  evening,  in  the  House 
of  Lords,  by  the  Duke  of  Wellington. 
So  far  then,  as  the  opinion  of  the  govem- 
ment  is  concerned,  it  was  pronounced 
unequivocaUj  on  that  occasion,  and  it 
cannot  be  said  that  the  proceeding's  sub- 
sequent to  that  were  carried  on  in  ignor- 
ance of  the  determination  of  the  govern- 
ment. If  the  proceedings  continued,  they 
would  be  left  to  be  determined  by  the 
tribunals  of  the  country.  About  five  days 
after  that  declaration  in  Parliament,  on 
the  9th  of  May,  the  meeting  at  Mullingar 
took  place.  There  were  present  on  that 
occaswn.  Mr.  0*C<mneU,  Mr.  Steele,  Dr. 
Qray,  and  Mr.  Barrett,  There  was  an 
immense  assemblage  at  that  meeting.  It 
was  said  by  some  of  the  defendants  that 
it  amounted  to  100,000.  I  believe  that 
the  number  was  exaggerated ;  however,  it 
was  a  meeting  of  many  thousands.  They 
came  to  that  meeting  preceded  by  tem- 
perance bands,  dressed  in  uniform ;  and 
you  wiU  find,  gentlemen,  in  the  course  of 
the  obseryations  which  I  have  to  make, 
that    this   was    not   considered    by   the 

(a)  Hans.,  vol.  49,  p.  28. 


defendants  themselves  an  unimportant 
circumstance.  It  is  part  of  the  system 
of  military  array;  and  I  regret  much 
that  these  temperance  societies  have  been 
involved  in  this  political  question,  with 
which  the  country  has  now  for  so  many 
months  been  vexed.  I  cannot  help  saying, 
as  I  have  adverted  to  this  circumstance, 
that  with  respect  to  the  Be  v.  Gren  tie- 
man  (a)  who  first  carried  out  that  object, 
my  strong  belief  is,  that  he  was  influenced 
by  none  but  the  purest  and  best  motives. 
But  though  I  believe  that  to  be  the  case, 
others  have  taken  advantage  of  that  which 
was  intended  for  no  political  object,  and 
have  turned  it  to  political  purposes.  It 
is  to  be  observed,  that  in  this  respect  also, 
they  had  in  their  recollection  the  advice 
given  by  the  leaders  of  the  United  Irish- 
men, as  to  the  importance  in  carrying  out 
their  object,  that  sobriety  should  be  part 
of  their  system;  these  societies  were 
or^^ized  throughont  the  country;  of 
this,  advantage  has  been  taken,  and  these 
bands  have  formed  part  of  these  proces- 
sions. At  that  meeting,  there  were  ban- 
ners floating  from  the  windows  and  the 
honse  tops ;  triumphal  arches  were  erected, 
bearing  inscriptions;  amon^  others:  "A 
population  of  nine  millions  is  too  great  to 
be  dragged  at  the  tail  of  another  nation  ;" 
"  Bepeal  is  coming,*'  and  other  mottoes, 
which  it  is  not  necessary  now  to  allude 
to.  On  the  same  day,  a  Bepeal  dinner 
was  given  after  the  meeting,  at  which 
Mr.  Barrett,  alluding  to  the  recent  declara- 
tions  in  Parliament,  spoke  as  follows : 

<*  How  do  they  mean  to  effect  their  pikrpose  ? 
Bj  force  assailing  us,  fbr  we  have  no  notion  of 
doing  violence  on  them?  But  do  they  know 
that  force  is  a  game  that  two  can  play  at? 
This  is  a  national  question,  and  violence  now 
against  Ireland  would  be  a  war,  not  a  battle ; 
not  a  riot,  but  a  revolution.  I  have  my  own 
opinion  as  to  the  result,  but  this  at  least  is 
certain  that,  in  such  a  case,  whatever  the  result, 
Kngland  would  come  out  of  it  a  broken  down 
third-rate*  power.  Can  they  unrepeal  us  by 
silencing  us  ?  We  know,  England  now  knows, 
the  world  knows,  that  Ireland  is  united.  How 
will  they  destroy  that  admitted  fact,  or  efface 
its  record  ?  We  may  be  silent,  but  all  the  time 
it  will  be  the  silence  of  the  old  woman^s  ctt>w.(6) 
We  shall  be  the  devil  fbr  thinking,  yet  silent 
as  gunpowder— smooth  on  the  surface,  only 
indicating  the  depth  of  the  waters.  We  will 
crouch,  but  it  will  be  the  crouch  of  the  tiger, 
ready  to  take  the  sore  but  terrible  spring,  and 
clutch  our  independence.  Come  what  may,  the 
die  is  east.  Repeal  must  be  soocessfbL  We  have 
the  cause,  the  leader,  and  the  connllry.  A 
leader  worthy  of  the  people,  and  a  people 
worthy  of  the  leader,  sober,  forbearing,  resolved, 
and  possessing  all  the  virtues  which  must  enable 


(a)  Father  Mathew. 

(6)  «  Cow"  in  Flannedy's  report. 
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them  to  attain,  while  rendering  them  worthy  of, 
national  independence  I  With  such  a  cause, 
snch  a  leader,  people,  and  clergy,  who  will 
despair?" 

Again,  in  another  part  of  his  speech, 
he  says : 

*'  There  are  moments  in  the  life-time  of 
nations  as  individuals,  which  lead  on  to  pros- 
perous fortunes.  If  Ireland  has  missed  former 
opportunities  of  regeneration,  that  is  only  a 
warning  not  to  miss  another.  The  moment  has 
arrived  ;  instead  of  vain  regrets  over  the  past, 
let  us  seize  on  the  present,  and  take  care  that 
this  neglected  moment  may  not  become  the 
regretted  past  of  a  future  day.  Irishmen,  pro- 
ceed in  the  mighty  work  before  you.  To  recede 
were  ruin.  Be  firm,  and  you  triumph ;  hesitate, 
and  you  fiill.  To  suppose  you  would  neglect 
your  present  opportunities,  would  be  to  suppose 
yon  would  ungratefully  neglect  that  refreshing 
cup  of  natiomU  independence  and  prosperity 
which  Providence  in  its  mercv  seems  at  last  to 
have  presented  to  your  parched  and  feverish 
Ups." 

These  were  the  observations  of  Hr. 
Barrett,  At  the  same  meeting.  Dr.  Oa/nt" 
wdl,  a  Eoman  Catholic  Bishop,  spoke  as 
follows : 

'*We  have  long  enough,  in  vain,  tried  to 
obtain  justice  from  England,  and  it  is  time  that 
we  should  endeavour  to  right  ourselves." 

And  Bishop  HiggvM  said : 

'*  I  do  not  claim  any  distinction,  as  standing 
by  the  Liberator,  on  the  great  question  of 
national  independence.  I  entertain  the  opinion 
in  common  with  all  the  hierarchy  of  Ireland. 
Some,  from  delicacy  of  health,  and  some  from 
an  unwillingness  to  mingle  in  politics,  may  not 
have  yet  formally  declared  themselves,  but  I 
say  all  are  Repealers.  Let  the  foolish  minister 
threaten ;  I  dare,  I  defy^him  to  crush  the  Repeal 
agitation  in  the  diocese  of  Ardagh  $  and  if  the 
scaffold  were  my  lot,  I  would  bequeath  my 
wrongs  to  my  successor.'* 

That,  I  think,  is  strange  langnap^e  to 
fall  from  two  ministers  of  a  Christian 
Church. 

The  next  meeting  I  shall  call  your 
attention  to,  is  that  which  was  held  at 
Cork,  on  the  21st  of  May,  at  which 
Mr.  0*Connell  and  Mr.  Stede  were  pre- 
sent. It  is  said,  that  on  that  occasion, 
600,000  persons  were  assembled.  They 
met  in  the  same  manner  as  they  had  done 
at  former  mnltitndinons  meetings,  for  the 
same  object  and  the  same  design,  to 
accustom  those  thousands  to  come  from 
remote  distances,  to  come  at  the  issuing 
of  orders  given  for  the  purpose,  to  ac- 
custom them  to  obeying  command  of  their 
loaders,  and  to  get  them  into  a  state  of 
organization,  marching  to  meetings  headed 
by  bands,  in  military  array,  so  tnat  when 
the  time  of  action  should  arrive,  they 
might  be  ready  to  "come  again."    At 


the  dinner  which  took  place  after  ^e 
meeting,  Mr.  0*ConneU  said : 

'*  I  have  been,  while  addressing  you,  looking 
into  your  minds,  exchanging  that  mental  sym- 
pi^y  with  you  which  I  feel  within  me.  Oh  ! 
to  think  that  in  the  year  1843,  the  Repeal  year, 
the  rent  should  have  accumulated  horn  £56  to 
£694  per  week;  and  I  hope,  that  on  Monday 
next,  or  some  succeeding  day,  it  will  be  clooe 
on  a  thousand,  and  perhaps  more.  [A  voice — 
•  More  power  to  you.']  Mr.  O'Connell — More 
power  to  old  Ireland;  that  is  power  indeed. 
Some  wiseacres  went  to  the  Stcfck  Exchange, 
which  was  going  up  until  Repeal  was  whispered, 
and  then  they  fell  one  and  a  half ;  and  yet  they 
tell  me  that  troops  will  be  sent  amongst  the 
people." 

Mr.  0*ConneU  in  continuation  said : 

**  Let  them  attack  us ;  and  if  they  do,  what 
will  be  the  consequence  ?  What  will  be  the 
state  of  the  three-and-a  half  per  cents  ?  If  they 
will  attack  us,  and  that  some  penniless,  shoeless 
Irishman  found  his  way  on  the  deck  of  a 
steamer,  to  Manchester  or  St  Giles',  and  col- 
lected a  number  of  Irishmen  about  him,  and 
one  would  ask  him,  *  What  news  ? '  to  which  he 
would  reply,  *  Your  father  was  cut  down  by  a 
dragoon,  your  mother  was  shot  by  a  police- 
man, or  your  sister  ;  but  I   will  not 

say  what  has  happened  to  her ;  she  is  now  a 
wandering  maniac,  warning  her  sex  against  the 
ruffian  soldiery  of  Britain.'  Let  him  say  but 
that,  and  1  will  ask  Peel  how  many  fires  would 
blase  out  in  the  manufactories  of  En^hmd? 
No;  they  must  discuss  the  question  with  us. 
They  must  listen  to  us.  They  will  not  attempt 
to  bully  us,  for  it  is  not  to  be  done.  They  shall 
not  attempt  to  massacre  us.  No ;  the  hangman 
will  be  disappointed.  We  are  safe,  for  Irehmd 
reposes  in  peace.  Her  thousands  are  aroused ; 
and  the  peaceable  arms  are  extended  to  heaven, 
incapable  of  being  intimidated  from  joining  in 
the  offer  I  make  you ;  and  the  time  is  come 
when  I  am  enabled  to  make  you  that  offer. 
I  offer  you  the  Repeal  of  the  Union." 

This  was  the  language  used  at  the 
dinner,  on  the  day  when,  it  was  said,  half 
a  million  of  the  Irish  people  had  arranged 
themselves  in  order  and  in  military  array, 
in  the  second  city  in  the  kingdom. 

Gentlemen,  the  next  meeting  I  shall 
call  your  attention  to  is  that  which  was 
held  at  Longford,  on  the  28th  of  May. 
On  that  occasion,  Mr.  0*OonneU  and 
Mr.  Steele  were  present.  That  meeting 
has  been  variously  estimated  in  point 
of  numbers,  the  lowest  calculation  being 
60,000,  and  the  highest  200,000.  It  is 
immaterial  to  my  purpose,  whether  the 
number  was  one  or  the  other.  It  was 
a  meeting  collected  from  seven  oountiee« 
which  embraced  the  diocese  of  Dr. 
Higgine,  Longford,  Leitrim,  Sligo,  Ros- 
common, King's  Coimty,  Meath,  and 
Cavan.  You  have  heard  from  the  speech 
which  I  have  already  read,  what  w^e  the 
sentiments  of  Dr,  Miggim,  with  respect 
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to  the  opinion  about  Repeal  of  the  Union. 
At  an  early  hour  parties,  some  of  whom 
had  travelled  from  tir enty  to  thirty  miles, 
came  from  no  less  than  seven  counties,  and 
the  different  parties  came  headed  by  bands 
dressed  in  uniform,  of  which  there  were 
no  less  than  eight.  The  platform  on  that 
occasion  was  sormonnted  by  a  device 
which  required  no  explanation,  and  was 
sufficiently  intelligible  to  the  people : 
"  Ireland  for  the  Irish,  and  the  Irish  for 
Ireland."  I  believe  that  is  a  statement 
which  it  is  perfectly  unnecessary  to 
explain — it  explains  itself.  There  were 
banners  also  appearing  in  the  town  bear- 
ing mottoes,  among  which  was  this :  **  A. 
population  of  nine  millions  is  too  ^eat  to  be 
dragged  at  the  tail  of  another  nation."  The 
Bpev.  Mr.  Dawson  proposed  a  resolution 
at  that  meeting ;  he  said : 

**  Why  should  Ireland  be  treated  worse  than 
Australia  ?  that  colony  hat  had  her  representa- 
tions attended  to-— she  is  treated  so  because  she  is 
capable  of  being  the  successful  riTal  of  England. 
Are  not  the  feelings  of  Irishmen  to  be  attended 
to  and  respected?  Would  France,  America, 
and  other  forei^  powers  sit  quietly  by  and  see 
the  rights  of  Irishmen  trampled  under  foot  ?" 

By  such  speeches  it  is  desired  to  create 
disaffection  amongst  Her  Majesty's  sub- 
jects, by  representing  them  as  trampled 
on,  and  that  they  never  would  be  righted 
bv  the  Parliament  but  by  the  interference 
of  foreign  nations — France  and  America. 
At  that  meeting  Mr.  0*OonneU  said : 

**  We  shall  not  be  in  the  slightest  degree  in 
femlt,  for  we  will  not  violate  any  law  whatever ; 
but  I  will  tell  you  what,  if  they  attack  us,  then — " 

The  honourable  and  learned  gentleman  is 
represented  by  the  Eepeal  Press  to  have 
here  sLsipped  his  breast  warmly,  amid  the 
most  enthusiastic  peals  of  acclamation — 

"  who  will  be  the  cowards  ?  (Renewed  cheers.) 
We  will  put  them  in  the  wrong,  and  if  they 
attack,  then,  in  your  name,  I  set  them  at 
defiance." 

There  is  no  misunderstanding  this.  If 
they  do  permit  us  to  organize  the  country 
from  north  to  south  and  from  east  to  west, 
to  hold  these  multitudinous  meetings  in 
all  parts  of  the  country,  because  I  call 
them  legal,  I  will  take  care  there  shall  be 
nothing  done  at  present  until  we  have  the 
organization  complete,  but  if  they  attack 
us,  I  will  put  them  in  the  wrong,  and  set 
them  at  defiance.  A  dinner  took  place  on 
the  same  day,  at  which  Mr.  O'GonneU. 
Mr.  Steele  and  Mr.  Barrett  were  present, 
Mr.  0*ConneU  at  that  dinner  made  some 
observations  which  I  shall  now  read  to 
you,  although  they  are  a  repetition  of  the 
observations  made  at  Cork.  He  com- 
menoee  by  an  allusion  to  Lord  Beau' 
mont,  a  Boman  Gatholio  Peer  of  Eng- 
land: 


'*  I  ask  vou,  mongrel,  heartless  Beaumont,  do 
you  want  it  to  go  through  the  people  of  Ireland 
that  you  would  support  the  English  minister  if 
he  had  been  mad  enough  to  make  war  upon  the 
Catholics  of  Ireland?  Suppose  some  Irish 
Paddy  had  escaped  from  the  slaughter,  and 
going  over  to  London,  bad  met  some  of  his 
former  neighbours ;  they  would  ask  him  the 
news,  but  what  would  be  the  tidings  he  would 
have  to  bring  them?  He  should  say  to  one, 
<  Jemmy,  your  father  has  been  killed  ;'  'Tom, 
your  brother  has  been  shot.'  A  third  would  ask 
him, '  But  my  sister  Eleanor,  does  she  live  ?*  he 
would  say,  *  Your  sbter  is  not  dead.'  *  But  is 
my  fkther  alive  ?'  '  No,  your  sister  watches  his 
corpse,  but  she  is  herself  worse  than  dead ;  she 
is  now  a  sad  maniac  roaming  through  the  wilds, 
and,  like  the  wretched  maniac  of  song,  warning 
her  sex  against  the  ruffian  soldiery  of  Britain.' 
Yes,  my  L(>rd  Beaumont,  the  brother  of  £]len 
O'Moore  would  be  near  your  castle;  he  would 
hear  that  you  were  one  of  the  men  who  hal- 
loed on  the  destroyer  of  the  peace  of  his  home. 
Oh,  you  would  be  very  safe  that  evening,  would 
you  not.  Lord  Beaumont  ?  The  manufactories 
in  your  neighbourhood  would  be  safe  too,  and 
proud  London  herself,  in  which  you  would 
flatter  yourself  with  the  hope  of  being  secure, 
would  be  also  safe  when  the  account  of  the  ruin 
of  Ireland  would  arrive.  No;  one  blaze  of 
powerful  fire  would  reach  through  her  vast  ex- 
tent, and  ihe  destruction  of  England  would 
vindicate  the  country  of  the  maddened  and  per- 
secuted Irishmen  who  would  have  reached  her 
shores." 

Now,  Gentlemen  of  the  Jury,  I  would 
ask  you  did  you  ever  in  the  course  of  your 
lives,  on  any  occasion,  or  at  any  time,  or 
in  any  country  in  the  world,  hear  so  in- 
flammatory a  speech,  and  one  so  calcu- 
lated to  excite  the  strongest  feelingH  of 
the  excitable  population  of  this  country  P 
You  will  observe  that  in  that  speech 
Mr.  0*0<mnell  is  represented  as  calling 
the  Queen's  troops  the  ruffian  soldiery  of 
Great  Britain ;  you  will  find  him  presently 
endeavouring  to  correct  that  statement, 
and  representing  that  he  did  not  use 
those  words ;  but  why  he  did  so  you  will 
perfectly  understand  before  I  close.  On 
the  30th  of  May  a  meeting  of  the  Associa- 
tion took  place,  at  which  five  of  the  tra- 
versers attended,  Mr.  0*Connell,  Mr. 
Steele^  Dr.  Gra/y,  Mr.  John  O^Conndl  and 
Mr.  Bay.  Upon  that  occasion  Mr.  0*Con' 
neU  said : 

**  A  typographical  error  has  •occurred  in  the 
report  iu  the  Freeman* i  Journal  of  the  proceed- 
ing^ at  Longford.  I  did  not  call  the  soldiery 
of  Britain  a  ruffian  soldiery;  I  would  not  do 
so,  because  it  would  be  false ;  they  are,  on  the 
contrary,  an  ei^remely  civilised  class  of  men.  I 
never  now  see  a  soldier  in  the  dock  charged 
with  any  crime.  When  I  was  called  to  the  bar 
that  was  not  the  case;  there  used  to  be  then 
three,  five,  and  sometimes  seven  soldiers  charged 
with  breaches  of  the  law,  but  for  a  number  of 
years  it  is  not  so;  we  never  now  see  a  soldier 
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in  the  dock,  and  I  would  be  wronging  my  Judg- 
ment if  I  called  them  a  ruffian  soldiery.  The 
sergeants  are  a  most  deserring  body  of  men, 
they  are  the  men  to  whom  the  present  discipline 
of  the  army  is  owing.  If  justice  were  done 
thenu  there  is  not  a  company  in  which  one  of 
them  ought  not  to  be  raised  to  the  rank  of  an 
officer." 

As  I  proceed,  Gentlemen,  yon  will  nn- 
derstana  this  correctiozi.  Li  the  PUot 
newspaper  of  the  31st  of  May,  Mr.  BarreU^ 
one  of  the  trayersers,  takes  the  oppor- 
tunity of  reminding  the  Bepeal  pnblic, 
that  this  jonmal  wonld  be  sent  to  each 
locality  where  20Z.  was  sabscribed.  I 
advert  to  this  to  shew  that  Mr.  Barrett, 
Mr.  Duffy,  and  Dr.  Gray,  used  those  news- 
papers not  merely  for  the  purpose  of  cir- 
culating the  news,  but  that  they  were 
instrumental  in  forwarding  this  con- 
spiracy. 

The  next  meeting  which  I  shall  refer  to, 
took  place  at  Drogheda,  on  the  Srd  of 
June.  There  were  present  on  that  occa- 
sion, Mr.  0*Con7ielU  Mr.  Steele,  Mr.  Bar* 
rettf  and  the  Bev.  Mr.  Tyrrell  (who  is  now 
dead).  There  was  a  procession  through 
the  streets;  bands,  dressed  as  usual  in 
uniforms,  accompanied  the  procession. 
The  streets  were  decorated  with  green 
boughs,  and  several  thousands  of  persons 
were  present.  There  were  flags  and  ban- 
ners bearing  mottoes — among  them,  "A 
nation  resolved  to  be  free  has  only  to  will 
it."  •'  The  wild  shout  of  Ireland  calls  for 
Bepeal."  "  We  are  Irishmen  determined 
to  be  free."  "We  are  nine  millions." 
"A  population  of  nine  millions  is  too 
great  to  be  dragged  at  the  tail  of  any 
nation."  "Loyai  National  Bepeal  Asso- 
ciation, success  ci'own  its  efforts." 

Mr.  O'Cotmell  in  his  address  to  the 
people  said : 

'*  I  want  Ireland  for  the  Irish,  I  am  sick  of 
seeing  this  lovely  land  misgoverned  by  Saxon 
foreigners.  I  want  to  see  Irishmen,  men  bom 
and  reared  in  Ireland,  and  who  have  the  true 
Irish  stuff  in  them,  making  laws  for  the  Irish 
people.  I  have  addressed  my  countrymen  by 
thousands — in  Sli^,  Longford,  Cork,  and  other 
places.  I  am  going  to  Tipperary,  Kilkenny, 
Mallow,  Ennis,  Skibbereen,  and  Galway.  Wher- 
ever I  go,  but  one  cry  is  reverberated,  a  thrilling 
shout  for  Bepeal.  How  can  I  doubt  of  success  ? 
I  have  a  nation  at  my  back.*' 

In  another  part  of  his  speech  he  called 
on  them  to  give  three  cheers  for  the  army, 
and  they  would  in  return  get  nothing  but 
civility  from  them.  On  the  same  S&j  a 
dinner  was  given,  at  which  Mr.  0*Connell, 
Mr.  Steele,  and  Mr.  Ba/rreit  were  present. 
Mr.  Barrett  at  that  dinner,  in  reply  to  a 
toast,  said : 

"But  let  him  beware  how  he  (speaking  of  the 
Duke  of  Wellington)  by  aggression  puts  the 


people  in  the  right,  and  causes  a  simultaaeons 
outbreak.  Mere  men  of  office  cannot  con^ne- 
hend  the  power  of  a  people.  Military  taetioans 
are  oot  of  their  element  in  such  a  warfare. 
Office  men  or  veterans  never  mspeeted  tluU  t^ 
Swiss  peasantry  would  be  capable  of  throwing 
off  the  yoke  of  Austria.  The  boyt  of  Paris  won 
the  three  days.  Belgium  threw  off  the  yoke  of 
Holland,  through  what  martinets  would  call  an 
undisciplined  rabble.  The  women  of  Paris  took 
the  fiastile:  even  in  that  execrable  French 
Bevolution  there  was  one  redeeming  trait ;  tiiat 
enthusiasm  set  at  nought  all  the  old  military 
calculations,  and  surmounted  what  were  deemed 
obstacles  physically  incompatible  widi  sncoess. 
.  .  .  Was  there  ever  a  country  so  circum- 
stanced as  Ireland  for  repelling  aggression; 
with  a  numerous,  brave,  sobor,  and  multitudinous 
people  ?  Every  mountain  a  citadel,  every  hill  a 
fort,  every  ditch  a  breastwork,  every  vmUey  a 
ravine— a  country  in  which  cannon  or  oavidry 
could  not  act,  and  where  all  warfare  must* be 
inevitably  irregular." 

At  the  same  dinner  Mr.  Steele  sud^ 

'*  that  if  Ireland  and  Ireland's  leader  were  com- 
pelled to  resistance,  as  he  had  for  so  many 
years  above  all  others  laboured  to  keep  the 
peace  of  Ireland,  he  would  in  that  case  find  it  a 
duty  to  his  country,  and  to  his  character,  to 
solicit  from  his  august  friend,  O'ConneU,  that 
he  would  appoint  him  to  the  leadership  of  what* 
ever  enterprises  were  the  most  desperate,  to  set 
an  example  to  the  Irish,  and  give  proof  to  the 
Irish,  that  although  for  years  he  had  been 
keeping  the  peace  of  the  country,  he  was  ready 
to  share  thdr  dangers,  if  Ireland  was  driven  to 
extremity  by  the  Oliver  Cromwells  of  the  day." 

Gentlemen,  the  next  meeting  I  shall 
call  your  attention  to,  was  held  at  Kil- 
kenny, on  the  8th  of  June,  Mr.  0*C<mnellt 
Mr.  Steele,  and  Mr.  John  O'ConneU  at- 
tended,  and  there  ww  represented  to  be 
present  upwards  of  300,000  persons,  and 
there  were  the  same  bands,  the  same 
array,  and  the  same  display  of  physical 
force.  Mr.  0*ConneU,  on  that  occasion, 
gave  three  cheers  for  the  Queen's  army, 
the  bravest  army  in  the  world,  and  stated, 
that  the  sergeants  were  the  most  intelli- 
gent of  their  class,  and  he  hoped  they 
would  soon  be  in  a  fair  way  of  becoming 
commissioned  officers.  At  a  dinner  given 
on  the  same  day,  at  which  1^.  O'ComuU^ 
Mr.  Steele,  and  Mr.  John  O'ConneU  were 
present,  Mr.  O'ConneU  said : 

**  What  a  waste  of  physical  force  have  we  not 
witnessed  to-day?  We  stand  at  the  head  of  a 
body  of  men,  that,  if  organised  by  military 
discipline,  would  be  quite  abundant  for  the  con- 
quest of  Europe.  Wellington  had  never  such 
an  army  as  we  saw  to-day.  There  were  not  at 
Waterloo,  on  both  sides,  so  many  stout,  active, 
energetic  men  as  we  saw  here  to-day.  Oh  I  bat  it 
will  be  said  they  are  not  disciplined ;  if  yuu  tell 
them  what  to  do,  yon  will  have  them  aU  disci- 
plined in  an  hour.  Don't  you  think  that  thej 
are  as  well  able  to  walk  in  order  alter  a  band 
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as  if  they  wore  red  coats,  and  that  they  would 
be  as  ready  to  obey  the  repeal  wardens  as  if 
they  were  called  sergeants  and  captains  ?  " 

This  is  in  substance  the  language  I 
adverted  to  in  a  former  part  of  my  state* 
ment:  You  are  to  organise  ihe  men,  you 
are  to  be  called  repeal  wardens,  and  your 
commission  a  diploma ;  and  they  are  to 
be  ready  to  march  after  those  repeal 
wardens,  as  if  they  were  captains  or 
sergeants. 

^ntlemen,  I  shall  next  call  your  atten- 
tion to  an  article  published  by  Mr.  Duffy, 
in  the  NcUion,  of  the  10th  of  June,  by 
which  you  will  see  the  community  of  pur- 
pose and  design  among  those  parties.  The 
article  is  headed,  **  The  Morality  of  War." 
it  mi^ht  more  properly  be  called  '*The 
Morality  of  Bebellion.'*    It  begins : 

*'We  have  received  through  that  excellent 
gentleman,  Mr.  Haughton,  a  letter  from  Mr. 
Ebenezer  Shackleton,  expostulating  through  him 
with  the  Repeal  Association,  for  putting  the 
glorious  names  of  Benbnrb,  Limerick,  Beal-an- 
Athla,  Buidh,  and  ClontarC  on  the  repeal  card. 
For  these  names  he  would  substitute  temper- 
ance, peace,  and  the  like.  Now,  we  have  much 
respect  for  this  gentleman's  opinions,  but  we 
entirely  dissent  from  them.  We  think  them 
unfounded  and  mischievous,  though  most  be- 
nevolently meant  b^  him.  Unjust  war  is,  like 
all  other  unjust  things,  very  wicked  and  con- 
demnable.  But  a  just  war  is  as  noble  to  him, 
who  has  justice  on  lus  side,  as  any  other  just 
act ;  nay,  it  is  more  noble ;  for  there  is  more  of 
self-restraint,  more  contempt  of  bodily  suffering, 
moie  of  high  impulse,  more  of  greatness 
achieved  for  its  own  great  sake;  more,  in 
short,  of  heroism  in  war  than  in  almost  any 
other  human  occupation.  This  is  the  case  to 
some  extent  in  all  wars,  but  increases  as  the 
justice  of  the  cause,  and  the  eSbrts  of  the  just 
combatant  increase.  But  his  cause  must  be 
good  to  justify  our  unqualified  praise  of  the 
soldier.  If  he  fight  to  rob  or  oppress ;  if  be 
fight  in  the  ranks  of  an  invader  or  a  tyrant ;  if 
he  fijfht  against  the  cause  of  liberty,  and  against 
^e  land  that  gave  him  birth,  mav  his  banner  be 
trampled,  and  his  sword  broken  m  a  disastrous 
battle,  and  may  his  name  rot  in  eternal  infimiy ! 
But  if  he  fight  for  truth,  country,  and  freedom, 
may  fortune  smile  on  his  arms,  may  victory 
charge  by  his  side,  may  wealth,  strength,  and 
honour  wait  on  him  and  his,  if  he  survive  his 
conquest ;  and,  if  he  fUl  in  achieving  it,  may 
glory  dt  upon  his  tomb,  and  may  a  grateful 
country  cherish  those  he  loved  I  War,  the 
exposure  of  ourselves  to  wounds,  toil,  and  death, 
is  AS  much  our  duty  in  a  just  cause,  as  any 
other  mode  of  sustaining  justice.  We  are  as 
sureW  bound  to  encounter  the  march;  the 
wat<m,  the  breach,  and  the  battle-field,  for 
country,  altars,  friends,  rights,  and  freedom,  as 
we  are  to  sustain  our  parent,  defend  our  wives 
and  children,  and  adhere  to  our  reUgion  and 
firtae,  by  any  other  less  hasaidoos  means." 

In  another  passage : 


"We  have  now  done  with  the  subject;  we 
shall  not  return  to  it.  We  feel  no  wish  to 
encourage  the  occasion  of  war ;  but,  whenever 
the  occasion  comes,  here  or  elsewhere,  may 
sagacious  and  informed  souls,  bold  hearts  and 
strong  arms,  be  found  to  plan,  lead,  and  fight ! 
May  the  examples  of  Miltiades  and  Washington 
never  want  imitators  where  there  are  tyrants  to 
invade,  freemen  to  defend,  or  slaves  to  struggle 
for  liberty." 

Gentlemen,  I  ask  you,  having  read  that 
article,  was  I  not  justified  in  saying  that 
it  might  more  properly  be  called  '*  The 
Morality  of  Rebellion  P  " 

The  next  meeting  to  which  I  shall  advert , 
is  the  one  which  took  place  at  Mallow.  I 
have  omitted  several  of  these  monster 
meetings,  not  wishing  to  occupy  more  of 
the  public  time  than  necessary.  At  that 
meeting,  Mr.  0*Oormell  and  Mr.  Steele 
were  present.  It  took  place  on  the  11th 
of  June,  1843.  There  were  present  on  that 
occasion  about  800,000  persons.  Several 
temperance  bands  attended  at  that  meet- 
ing, and  the  same  organization  was  ob- 
served by  those  masses  of  persons  which 
had  been  at  other  meetings.  Mr.  O'Cormell 
addressed  the  meeting,  and  amongst  other 
observations,  he  spoke  as  follows : 

**  I  love  and  honour  the  Queen's  army ;  they 
are  the  bravest  in  the  n  orld.  They  are  welcome 
wherever  they  go.  The  officers  are  gay  and 
gallant  young  gentlemen.  The  sergeants  are 
3ie  first  in  the  world;  and  I  regret  that  the 
custom  does  not  prevail  in  the  British  army 
which  prevails  in  the  French,  of  giving  com- 
missions to  sergeants.  In  France,  no  man  is  an 
officer  who  has  not  first  served  as  a  sergeant, 
and  who  has  not  been  recommended  for  his 
good  conduct ;  and,  with  respect  to  the  private 
soldiers,  I  will  say,  that  when  called  to  the  bar, 
I  remember  many  of  them  tried  for  offences; 
for  the  last  twenty  years,  however,  crime  has 
considerably  diminished  among  them;  and  for 
the  last  ten  years,  I  have  scarcely  heard  of  one 
of  them  being  in  the  dock,  or  tried  for  any 
offence." 

At  the  dinner  on  that  occasion,  he  spoke 
as  follows : 

"But  yet  do  you  know  I  never  felt  such  a 
loathing  for  speechifying  as  I  do  at  present; 
the  time  is  oome  when  we  must  be  dobg.  You 
may  soon  learn  the  alternative  to  live  as  slaves 
or  to  die  as  freemen.  No,  you  will  not  be  fi-ee- 
men,  if  you  be  not  perfectly  in  the  right  and 
your  enemies  in  the  wrong.  I  think  I  perceive 
a  fixed  disposition  on  the  part  of  some  of  our 
Saxon  traduoers  to  put  us  to  the  test.  The 
efforts  already  made  by  them  have  been  most 
abortive  and  ridiculous.  In  the  midst  of  peace 
and  tranquillity  they  are  covering  over  our  land 
with  troops. 

**  Yes,  I  speak  with  the  awful  determination 
with  which  I  commenced  my  address,  in  conse- 
quence of  the  news  received  this  day.  There 
was  no  House  of  Commons  on  Thursday,  for 
the  Cabinet  was  considering  what  they  should 
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do,  not  for  Ireland,  bat  against  her.  But,  at 
long  an  they  leave  as  a  rag  of  the  constitation, 
we  will  stand  on  it.  We  will  violate  no  law,  we 
will  assail  no  enemy,  but  you  are  much  mistaken 
if  you  think  that  others  will  not  assail  you.  (A 
voice  :  **  We  are  ready  to  meet  them.")  To  be 
sure  you  are.  Do  you  think  I  suppose  you  to 
be  cowards  or  fools  ?  If  they  assailed  us  to- 
morrow, and  that  we  conquered  them,  as  con- 
quer them  we  will  one  day,  the  first  use  of  that 
victory  which  we  would  make,  would  be  to 
place  the  sceptre  in  the  hands  of  her  who  has 
ever  showed  us  favour,  and  whose  conduct  has 
ever  been  ftill  of  sympathy  and  emotion  for 
our  sufferings." 

The  Bceptre  is  to  be  placed  in  the  hands 
of  the  Sovereign  by  those  oonneoted  with 
this  conspiracy,  i  on  mnst  recollect  that 
Her  Majesty  is  a  branch  of  the  legislature 
of  the  Kings,  Lords  and  Commons  estab- 
lished by  the  articles  and  terms  of  the 
Act  of  Union,  and  yet  they  are  to  wrest 
from  her  her  power  and  authority,  and  of 
their  own  free  will  to  place  the  sceptre  in 
her  hands  upon  such  terms  as  they  may 
choose,  and  these  are  the  proceedings  of 
**  The  Loyal  National  Eepeal  Association.** 
In  another  part  of  his  speech  he  says : 

"Have  we  not  the  ordinary  courage  of 
Englishmen?  Are  we  to  be  trampled  under 
foot?  Oh,  they  shall  never  trample  me  at 
least ;  I  was  wrong,  they  may  trample  me  under 
foot,  I  say  they  may  trample  me,  but  it  shall 
be  my  dead  body  they  will  trample  on,  not  the 
living  man.  They  have  taken  one  step  of  coer- 
cioc,  and  may  I  ask  them  what  is  to  prevent 
them  from  taking  another?  May  not  they 
send  us  to  the  West  Indies,  as  they  have  lately 
emancipated  the  negroes,  to  fill  up  their  places. 
Oh  !  it  is  not  an  imaginary  case  at  all,  for  the 
only  Englishman  that  ever  possessed  Ireland  sent 
eighty  thousand  Irishmen  to  work  as  slaves, 
every  one  of  whom  perished  in  the  short  space 
of  twelve  years  beneath  the  ungenial  sun  of  the 
Indies.  Yes,  Peel  and  Wellington  may  be 
second  Cromwells;  they  may  get  his  blunted 
truncheon  and  they  may,  oh,  sacred  Heaven! 
enact  on  the  fair  occupants  of  that  gallery  the 
murder  of  the  Wexford  ladies." 

Gracious  God !  was  ever  heard  such  an 
attempt  to  create  between  fellow-subjects 
of  the  same  Queen,  feelings  of  hatred  to 
be  excited  against  those  wnom  they  were 
taught  to  consider  their  Saxon  oppressors. 
Is  it  to  be  tolerated  in  a  country  where 
the  law  is  in  force,  that  proceedings  such 
as  these  should  be  carried  on  P 

<*What  is  the  position  in  which  I  stand? 
What  are  the  enjoyments  of  life  to  me,  if  I 
cannot  vindicate  my  feme  and  free  my  country  ? 
All  that  is  delightful,  all  that  the  enthusiasm 
of  romance  can  Sing  round  the  human  heart  is 
centred  in  my  love  for  Ireland.  She  never  has 
been  a  nation  i  for  her  own  children  had  her 
split  and  rent  and  divided,  when  the  Saxon  first 
polluted  her  verdant  soil  with  his  aoenrsed  foot 
From  that  day  to  this  dissensions  and  divisions, 


together  with  a  fal«e  confidence  in  the  honour 
of  the  enemy,  and  penal  laws,  all  have  contri- 
buted to  keep  her  in  peril  and  degradation; 
but  the  hour  is  come  when  her  people  can  be 
a  nation ;  and  if  they  follow  the  counsel  that 
they  have  rot,  their  country  will  be  free  and 
will  be  their  own.  I  feel  it  now  my  duty  to 
warn  yon  against  these  Saxons ;  perhaps  a  few 
days  will  teU  us  what  they  mean  to  do.  I  hope 
my  dream  of  conflict  will  never  be  realiaed; 
that  it  is  an  empty  vision  :  but  let  none  of  us 
be  to  blame.  Let  us  stand  shoulder  to  shoulder 
on  the  constitution,  and  let  not  Ireland  be 
abandoned  to  her  foes  by  the  folly,  the  passion, 
or  the  treachery  of  her  children." 

I  now  bring  you,  gentlemen,  to  a  most 
important  meeting ;  important,  because  I 
belieye  it  was  the  first  meeting  at  which 
an  assertion  was  made  by  Mr.  O^Conndlf 
of  the  possibility  of  haying  the  Union 
repealed  without  the  aid  of  the  United 
Legislature.  This  he  boldly  laid  down  to 
be  law,  and  I  shall  wait  with  anxious 
attention  to  hear  whether,  among  his 
numerous  counsel,  he  can  get  one  man  to 
affirm  that  proposition;  and  yet  the  de- 
luded people  of  this  country  are  to  be 
told  that  they  are  not  to  look  to  the  Par- 
liament to  carry  the  object  they  haye  in 
yiew,  and  that  it  can  be  legally  obtained 
without  doing  so.  I  ask  you  now  to 
remember  my  words.  I  cannot  say  that 
the  proposition  will  not  be  re-affirmed,  but 
it  will  excite  surprise  in  my  mind  if,  in 
face  of  the  legal  profession,  in  face  of  this 
high  court,  such  a  proposition  be  repeated, 
which  I  denounce  as  illegal,  unconstitu- 
tional, and  unsustainable.  This  meeting 
was  held  on  the  29th  of  June,  at  Dundalk. 
There  was  the  usual  number  of  tempe- 
ranee  bands,  all  in  uniform,  the  same 
organization  as  at  other  meetings.  SSeyeral 
thousands  of  people  were  collected.  At 
that  meeting  a  tri-coloured  flag  vras  dis- 
played with  "  Ireland  in  mass  resists  her 
foes."  On  the  same  di^  on  which  this 
meeting  took  place  Mr.  0*Connell  said : 

"  We  have  ascertained  that  the  Irish  nation 
wills  the  Repeal  of  the  Union,  but  still  I  do  not 
cease  my  exeitions  in  calling  together  thousands 
of  others;  I  do  not  cease  or  terminate  these 
exertions  with  this  day.  No  ;  on  next  Sunday 
week  I  attend  a  meeting,  as  multitudinous  at 
least  as  we  had  to-day,  in  Waterford,  on  that 
day  week  I  will  attend  a  meeting  in  TuUamore, 
nearly  in  the  centre  of  Ireland  ;  on  that  day 
week  again  I  shall  attend  another  in  Tuam, 
under  the  auspices  of  one  John  Tuam ;  and  in  a 
few  days  afterwards  I  shall  attend  another 
meeting  in  Castlebar.  I  have  not  fixed  the 
time  for  any  others  yet,  but  I  have  been  called 
upon  to  fix  it,  and  in  every  one  of  them  there 
will  be  exhibited  the  same  tranquil  determina- 
tion, the  same  resolution  that  Ireland  riiall  be 
a  nation,  the  same  determination  never  to 
abandon  the  pursuit  of  this  sacred  cause  until 
it  ends  in  success.    And  I  want  to  know  what 

Digitized  by^^OO^  K:! 


129] 


The  Qrieen  against  (yOormell  aiid  others  1843-4. 


[ISO 


power  OBder  bearen,  and  adding  to  it  the  fiends 
of  hell,  can  prevent  us  from  obtaining  our 
DationaUt J  when  all  Ireland  wishes  for  it  ?  It 
may  be  asked  why  I  should  take  the  superfluous 
trooble  of  attending  those  other  meetings ;  but 
I  attend  them  not  to  convince  myself  or  jou 
that  Ireland  is  with  me,  but  to  convince  our 
enemies ;  to  convince  the  British  statesmen ;  to 
make  the  Duke  of  Wellington  aware  of  it, 
bothered  as  the  poor  old  man  is.  I  want  to 
make  all  Burope  and  America  know  it.  I  want 
to  make  England  feel  her  weakness  if  she  re- 
fuse to  give  us  the  justice  we  require,  the 
restoration  of  our  domestic  parliament" 

In  another  place  he  Bays : 

"  But  do  the  J  imaffine  that  I  intend  to  stop 
at  callmg  those  meetm^  ?  If  those  meetings 
do  not  procure  something,  I  am  bound  to  do 
something  substantial,  and  the  basis  of  the 
movement  to  effect  that  object  is  to  be  found  in 
those  meetings.  Thej  are  satisfying  both 
firiends  and  foes  that  the  nation  is  with  me, 
man  for  man  with  me,  aye,  and  ready,  if  it  were 
necessary,  to  perish  to  the  last  man.  Nothing 
could  justify  the  exercise  of  the  sentiment  thus 
proclaimed,  but  the  inevitable  necessity  created 
by  an  attack  on  us,  and  I  have  the  pleasure  to 
tell  you  that  we  are  too  strong  to  be  attacked. 
Sometimes  there  comes  over  me  a  temptation, 
and  I  almost  am  induced  to  wish  they  would 
attack  us ;  but  I  promise  you  a  perfect  certidnty 
that  they  will  not  venture  to  do  it,  and  there  is 
no  concealing  the  certainty  that  if  they  did 
attack  us,  the  result  would  not  be  doubtful." 

Again  he  sajs : 

**  I  am  not  afraid  of  not  getting  a  substantial 
portion  of  the  North,  and  then  the  national 
movement  will  be  complete,  and  the  next  step 
is  to  be  taken.  I  shall  tell  you  what  I  mean  to 
do ;  we  have  already  published  the  plan  for  the 
new  Irish  Parliament,  and  selected  the  places 
that  ought  to  return  members,  taking  up  the 
population  in  1831,  so  there  will  be  no  favour 
to  any  person.  Every  town  with  nine  thousand 
inhabitants  will  have  a  member,  and  that,  with 
the  county  members  of  Parliament,  would  make 
three  hundred.  I  -nill  request  tluit  every  one 
of  those  places  wiU  collect  the  sum  of  one 
hundred  pounds,  and  seud  an  individual  with 
that  sum  to  Dublin.  Any  town  that  will  not 
make  that  sacrifice,  would  not  deserve  to  have 
members  in  the  Irish  Parliament.  If  the  indi- 
viduals selected  are  not  ready  to  make  that 
aacrifioe  themselves  for  the  town,  they  will  not 
deserve  to  be  returned  for  the  town  hereafter. 
I  would  then  have  my  three  hundred  gentlemen 
assembled  in  Dublin  by  ascident ;  their  occupa- 
tion will  be  to  bring  the  money,  and  thus  make 
a  treasury,  and  then  as  the  law  requires  it,  tbey 
can  dissolve  themselves,  and  there  is  nothing  to 
prevent  me  from  inviting  my  two  hundred  and 
ninety  nine  companions  next  dav  to  a  public 
banquet,  at  which  no  persons  will  attend  bnt 
them  and  me.  And  I  do  not  see  why  we  should 
not  form  a  chamber  of  consultation— not  of 
depoties,  to  arrange  the  terms  of  the  Repeal  of 
the  Union.    I  have  formed  this  plan  with  the 
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Convention  Act  (a)  before  me,  riding  the  three 
hundred  members  through  every  clause  of  it."  ' 

**  There  remains  then  only  the  assent  of  the 
Sovereign  to  be  procured;  and  I  tell  you  the 
Irish  Parliament  can  be  revived  legally  and  con- 
stitutionally,  by  the  mere  exercise  of  the  pre- 
rogative of  the  Crown  in  issuing  the  writs,  and 
without  going  to  the  British  Parliament  at  all. 
It  is  only  necessary  to  have  them  sealed  by  the 
Lord  Chancellor  as  keeper  of  the  ffreat  seal. 
Sugden  would  do  it  at  once  if  he  were  paid  for 
it.  When  the  Chancellor  is  directed  he  will 
seal  the  writs  for  the  return  of  the  Irish  Parlia- 
ment, and  by  the  return  to  those  writs  the 
Parliament  wUl  be  again  established  in  College- 
^een.  The  plan  is  quite  simple,  but  it  requires 
the  nation  to  back  me  to  enable  me  to  carry  it 
out,  and  I  will  have  the  nation  to  aid  me.  Let 
no  person  dispute  that  right  of  the  Queen  who  is 
not  prepared  to  dispute  her  right  to  the  throne.*' 

That  assertion  was  made  to  delude  the 
people,  who  had  been  told  from  time  to 
time  by  the  late  ministry,  and  by  the 
present,  who  had  been  told  by  an  over- 
whelming majority  in  Parliament,  that 
they  would  not  listen  to  a  step  which 
would  lead  to  a  dismemberment  of  the 
empire.  They  are  told  that  the  moment 
their  organization  is  complete,  the  Queen 
may  issue  writs  for  summoning  an  Irish 
Parliament.  They  are  told  this  by  a 
eentleman  of  standing  and  eminence  in 
his  profession  at  the  bar,  and  Mr. 
O'Connell  is  in  this  singular  position, 
either  he  did  not  believe  what  he  then 
stated  to  those  assembled  thousands,  or 
if  he  did,  will  any  of  his  counsel  assert  it 
now  P  IThe  Attorney  General  referred  to 
the  articles  of  the  Dnion  and  continued.] 
Thus  we  have  these  articles  ratified, 
approved  of,  and  confirmed  by  the  Parlia- 
ment of  Ireland,  one  of  those  being  that 
the  Irish  nation  being  represented  in  the 
Parliament  of  England,  it  should  be  the 
sole  Parliament  of  the  United  Kingdom ; 
and  yet  in  direct  opposition  to  this  legal 
enactment  of  the  King,  Lords,  and  Com- 
mons of  this  country,  confirmed  by  an 
Act  of  the  English  legislature,  having  this 
distinct  provision  uniting  the  Parliament 
of  both  countries  for  ever,  you  are  told 
that  it  is  a  part  of  the  prerogative  of  the 
Crown,  without  the  assent  of  Parliament, 
to  summon  an  Irish  Parliament — an  Irish 
Parliament — in  Ireland,  and  you  are  told 
that  any  person  that  denies  that,  denies 
the  title  to  the  throne.  Now,  I  ask  again, 
if  there  is  one  counsel  among  the  numerous 
bar  at  the  other  side  who  will  state  that 
the  Act  of  Union  is  void  P 

O'Oonnell:  Yes,  there  is. 

Attorney  General :  1  am  aware  that  it  has 
been  stated  on  many  occasions  by  the  same 


(a)  83  Geo.  8  c.  29.  (Ir.)  ;  Rep.  42  &  48  Vict, 
c.  28.  8.  1, 
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authority  that  the  Union  is  void ;  but  I 
reiterate  that  no  lawyer  can  say  that  the 
prerogative  can  extend  to  what  has  been 
held  in  that  language  to  be  within  it.  It 
is  a  delusion  practised  on  the  people  of 
this  country,  to  assert  that  the  prerogative 
of  the  Crown  could  be  so  exercised,  and 
yet  that  language  was  held  by  the  parties  i 
who  said  they  might  crou^,  but  that  it 
would  be  the  crouch  of  the  tiger,  ready  to 
spring  on  what  came  within  his  grasp. 

The  next  meeting  to  which  I  shall  call 
your  attention  was  held  at  Donnybrook, 
on  the  3rd  of  July.  There  were  several 
thousands  of  persons  present,  and  there 
was  the  same  arrangement  there — the 
same  organization,  the  same  display  of 
physical  force.  At  that  meeting  Mr. 
O'Connell,  Mr.  John  0*Connell,  Mr. 
Steele,  and  Dr.  Gray,  attended.  On  that 
occasion,  Mr.  O'Corinell  said: 

"What  a  glorious  sight  is  here!  What  an 
awful  assemblage !  I  have  seen  many  mighty 
and  majestic  assemblies,  but  it  has  never 
happened  to  me  to  behold,  such  an  assemblage, 
as  is  congregated  here  to-day.  It  is  impossible 
for  me  to  have  more  power — I  have  power 
enough — the  only  question  is,  how  to  wield  it. 
I  hava  more  strength,  more  physical  force  than 
ever  monarch  coimnauded  or  general  led.  I 
have  abundance  of  physical  force.  All  Ireland 
is  rising  as  one  mass.  The  mighty  movement 
has  commenced  from  Cape  Clear,  and  is  ex- 
tending itself  to  the  Giant's  Causeway.  The 
shout  IS  re-echoed  from  Howth  to  Connemara  ; 
a  voice  is  abroad  on  the  wild  winds  of  heaven, 
which  cries  aloud  :  Repeal  of  the  Union  and 
liberty  for  Ireland,  Old  Ireland  and  liberty. 
Tes,  there  is  such  a  national  uprising,  such  a 
simultaneous  declaration  of  opinion — such  a 
manifestation  of  popular  determination— such  a 
national  resolve  recorded  in  the  presence  of 
high  heaven,  announcing  to  the  nations  of  the 
earth  that  Ireland  shall  be  free,  and  the  Union 
repealed.  All  that  is  requisite  is  to  manage  our 
strength.  Let  there  be  no  riot,  no  violence,  no 
tumult,  no  breach  of  the  peace.  Let  us  exhibit 
sobriety,  order,  tranquillity,  all  crowned  by  im- 
mortal, imperishable  determination.  We  will 
have  the  country  for  ourselves." 

Gentlemen,  upon  that  occasion,  as  upon 
many  others,  you  have  it  impressed  upon 
the  minds  of  the  assembled  multituaes, 
that  there  should  be  no  riot,  no  turbulence, 
no  violence,  but  peace  was  enjoined;  and 
it  was  for  this  reason  which  I  shall  state 
to  you,  that  the  conspiracy  could  not  be 
carried  on  if  there  was  any  riot,  or 
violence,  until  the  period  bad  arrived 
when  the  signal  was  to  be  given.  At 
present  and  up  to  that  period,  the  meet- 
ings were  only  to  be  used  for  the  purpose 
of  organization,  and  for  the  purpose  of 
carrying  their  object,  if  possible,  by  the 
demonstration  of  physical  force.  He 
ftirther  stated : 

**  You  know  as  nell  as  I  do,  there  is  one  only 


way  to  mortify  the  enemies  of  Ireland,  and  that 
is  to  continue  peaceable,  and  remain  determined. 
Now  I  delight  in  the  species  of  authority  I 
possess;  I  know  not  how  acquired.  How 
pleased  I  am  with  the  readiness  with  which  I 
am  obeyed.  I  account  for  it  from  the  identity 
of  all  the  people  with  me  in  the  majestic  stm^le 
to  make  Ii-elaod  a  nation  again,  and  to  strike 
off  the  dominion  of  the  foe  and  foreigner.** 

Strike  off  the  dominion  of  England,  Be- 

feal  the  Union  between  Great  Britain  and 
reland.  Great  Britain  being  the  foe  and 
foreigner.     Again,  he  says : 

"  Yes,  we  will  not  submit  to  be  legislated  for 
by  such  a  country — the  struggle  in  which  we 
are  engaged  is  one  which  will  transmit  our 
glory  to  all  i^es,  and  render  us  iUustrioiis 
among  nations  for  having  achieved  the  liberty 
and  independence  of  oar  native  land;  Europe  is 
contemplating  our  struggle ;  Africa  on  her  sable 
shores  hears  the  name  of  the  Irish  leader,  and 
sighs  for  a  man  of  the  same  energy  to  lead  them 
from  slavery  to  happiness  and  true  enjoyment ; 
America  has  heard  us.  The  Association  meets 
to  morrow,  and  to-morrow  I  will  hand  in  from 
America  1,125/.  sterling.  1  think  WeUington 
will  hear  that  with  surprise,  and  I  am  sure  P^ 
will  with  terror.  We  will  give  the  Americans 
an  entire  day,  Monday,  for  their  correspondence 
and  nothing  else.  We  will  show  them  how 
deep  and  sincere  is  Irish  gratitude.  The  voiee 
of  thankfulness  will  re-echo  from  the  shores  of 
Ireland  across  the  waves  of  the  Atlantic,  and 
reverberate  in  the  woods  and  on  the  lofty  moun- 
tains of  America,  testifying  the  deUght  with 
which  the  Irish  receive  this  sympathy  of  the 
Americans." 

Sympathy  of  a  nation  which  stated 
through  the  son  of  its  President,  that 
the  libation  of  a  country's  freedom  mnflt 
sometimes  be  quaffed  in  blood : 

"  But  (he  continued)  the  assertion  to  which 
I  have  alluded  relative  to  the  introduction  of  a 
bill  into  Parliament  for  carrying  Hepeal,  is  all  a 
fallacy,  for  I  have  the  satisfaction  to  tell  yon, 
that  it  is  not  necessaiy  that  any  such  bill  should 
pass  the  Saxon  senate.  The  Queen  has  it  in 
her  own  power,  at  any  moment,  to  summon  the 
Irish  Parliament  again  into  existence.  The  first 
lawyers  in  the  land,  the  lawyers  most  deeply 
versed  in  matters  relating  to  the  spirit  of  the 
English  Constitution,  have  given  their  opinion 
to  that  effect.  Saurin  (the  Orangemen  will 
not  abuse  him),  Bushe  (the  Whigs  will  not 
abuse  him),  and  Plunket  (the  Whigs  will  admit 
his  authority),  have  all  of  them  concurred  in 
declaring  the  Irish  Parliament  had  no  legal 
right  to  pass  the  act  of  Union.  Such  a  pro- 
ceeding on  their  part  was  at  direct  variance 
with  the  spirit  of  the  (institution,  for  men  who 
had  the  audacious  presumption  to  barter  a 
nation's  birthright  had  been  sent  into  Parlia- 
ment to  make  laws  not  to  abolish  legislatures. 
Those  great  authorities  denounced,  in  language 
of  the  most  fiery  eloquence,  the  nefarious  pro- 
ceeding which  was  then  in  contemplation,  and 
pronounced  the  Union  to  be  void  in  point  of 
law  and  principle,  inasmuch  as  it  was  an  act 
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wluch  tfaej  who  oonniyed  at  had  no  power  or 
authority  whattoever  to  perform.  Flnnket,  with 
a  force  of  imagery  and  a  sublimity  of  lan^^uage 
which  it  is  impossible  to  commend  too  highly, 
declared  that  as  well  might  the  frantic  suicide 
imagine  that  the  act  whereby  he  destroyed  his 
miserable  body  could  annihilate  his  immortal 
soul,  as  the  Irish  representatives  imagine  that 
they  had  any  power  to  spoliate  Ireland  of  her 
constitutional,  inalienable  right  to  have  a  Parlia- 
ment of  her  own.  What  is  the  consequence  ? 
The  consequence  is,  that  the  fatal  Act  of  1800 
was  founded  on  no  fundamental  principle  of  the 
Constitution,  and  that  the  Irish  Parliament  is 
not  dead  but  only  sleepeth.  The  Queen,  whom 
may  God  presenre  and  defend,  could  give  diree- 
tions  to  her  authorities  in  Ireland  to-morrow  to 
cause  the  issue,  from  Chancery,  of  writs  for 
holdirg  an  Irish  Parliament.  And  thus  ,the 
Irish  Parliament  would  be  re-created  proprio 
vigore  without  any  reference  to  the  Saxon  Au- 
thority. Saxons,  I  tell  you,  the  moment  the 
Queen  shall  be  convinced  that  she  has  the  right 
to  do  that,  we  shall  have  the  Repeal  of  the 
Union  without  troubling  you  at  all.^ 

Now  what  is  the  statement  thereby  oon- 
veyed  to  the  congregated  and  assembled 
thousands ;  it  in  this — that  Saurin,  Bushe, 
and  Plunket  have  declared  the  Act  of  Union 
void.  I  tell  you,  gentlemen,  they  never 
said  BO ;  they  made  these  strong  observa- 
tions in  their  places  in  Parliament,  before 
the  Act  had  passed.    They  opposed  the 

ring  of  the  Act,  as  they  naa  a  right  to 
entertaining  the  views  which  they 
then  did.  Observations  were  made,  daring 
the  debate,  and  among  otiiers,  those  elo- 
quent words  of  Lord  PhmJeet,  and  they 
are  now  cited,  for  the  purpose  of  instilling 
into  the  minds  of  these  misguided  people, 
that  those  eminent  persons  had,  after  the 
Act  of  Union  had  passed,  declared  its 
invalidity,  and  thereby  pronounced  that 
the  Crown  had  authority  to  call  an  Irish 
Parliament.  I  deny  that  the  Crown  has 
a  right  to  issue  writs  to  summon  an  Irish 
Parliament.  You  will  observe  that  this 
prerogative  is  asserted  and  supported  by 
the  aflegation  that  such  was  tne  opinion 
of  those  great  and  eminent  men,  not  one 
of  whom  ever  suggested  such  a  notion. 
Any  general  observations  that  the  Act  of 
Union  would  not  be  binding  on  conscience 
were  made  by  them  in  their  place  in 
Parliament  for  the  purpose  of  inducing 
the  legislature  not  to  pass  the  Act,  and 
they  are  now  made  use  of  for  the  purpose 
of  oonveving  to  the  minds  of  tnose 
assembled  thousands,  that  they  had  de- 
clared the  invalidity  of  the  Union,  and 
the  existence  of  a  prerogative  to  summon 
an  Irish  Parliament. 

Again,  I  reiterate  my  denial  of  that 
right ;  the  Crown  has  no  such  prerogative, 
and  1  say  that  the  Act  of  Umon  is  valid ; 
and  it  is  somewhat  singular,  that  the  in- 
validity of  this  Act  shcmld  be  asserted  by 
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Irish  Eoman  Catholics,  when  we  consider, 
that  if  this  Act  be  void,  every  subsequent 
Act  of  the  Inperial  Parliament  is  also  void, 
amon^  which  is  the  Roman  Catholic  Re- 
lief Bill.  If  the  Act  of  Union  be  a  nullity, 
every  Act  passed  binding  or  affecting  this 
country,  is  also  a  nullity.  And,  gentle- 
men, I  ask,  whether  I  am  not  justified  in 
complaining,  that  the  people  oi  this  coun-. 
try  should  be  deluded  into  the  supposition 
that  opinions  were  entertained  by  Sawrin, 
Tlwnhet,  and  Btuhe,  they  never  having, 
after  the  passing  of  the  Act  of  Union, 
questioned  the  validity  of  that  Act.  Any 
observations  that  fell  from  them  were 
legitimate  and  fair  and  proper,  being 
made  in  their  places  in  Paruament,  when 
they  were  resisting  the  passing  of  the 
Bill.  But  it  is  most  unwarrantable  to  re- 
fer to  these  opinions  as  a  justification  that 
the  Act  of  Union  after  it  had  passed  was 
void. 

At  the  meeting  at  Donnybrook,  NLt. 
O'Connell  alluded  to  a  remittance  which 
he  had  received  from  America ;  and  at  a 
meeting  of  the  Association,  which  was 
held  on  the  4th  of  July,  a  day  selected 
obviously,  because  it  was  the  anniversary 
of  the  American  independence,  Mr.  0*Con' 
nell  said : 

**  I  shall  next  proceed  to  hand  in  the  sums  of 
money  I  have  received  from  America,  and  this 
is  an  auspicious  day  to  talk  of  the  Americans. 
This  is  the  4th  of  July,  the  anniversary  of  their 
independence.  I  believe  that  cheer  will  go  on 
the  western  winds  with  the  rapidity  of  the  light- 
ning flash,  and  the  force  of  the  thunderbolt,  and 
crossing  the  thousands  of  miles  of  the  broad 
Atlantic,  be  heard  amongst  the  towns,  and  along 
the  rivers,  and  amidst  the  lofty  mountains  of 
America.  Oh !  how  I  pity  the  man  that  is  not 
delighted  at  the  feeling  that  the  Americans 
obtained  their  indepen&nce.  They  did  not 
turn  out  in  wanton  and  violent  rebellion,  or 
commit  any  aggression  against  the  English 
power.  No;  on  the  contrary,  they  were  sub- 
missive to  the  English  power  as  long  as  they 
were  permitted  to  submit,  until  a  tyrant  monarch 
(and  a  greater  tyrant  never  filled  the  throne, 
both  in  intention  and  disposition,  than  George 
the  Third)  compelled  them  to  resist  The 
Americans  suffered  every  species  of  injury; 
they  were  robbed  of  their  rights ;  they  were  re- 
fused the  privilege  of  self-legislation ;  they  en- 
dured everything  until  England  passed  an  act 
annihilating  their  domestic  legislature.  They 
bore  all  until  England  attacked  them ;  they  then 
(and  may  God  bless  their  posterity  ifor  it)  re- 
sisted; they  fought  the  good  fight,  and  they 
conquered  gloriously  in  the  cause  of  liberty 
and  independence.  I  am  sure  that  England  has 
since  grown  wiser;  I  know  that  she  is  weaker 
than  she  was  then,  and  Ireland  is  too  strong  to 
be  her  slave.  I  beg  to  hand  in  the  following 
sums." 

He  then  handed  in  1,125L,  the  sum  which 
had  been  received. 
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Gentlemen,  the  next  meetrnK  to  which 
I  shall  advert,  took  place  at  Tallamore, 
on  the  16th  of  July ;  Mr.  O'Connell,  Mr. 
Steele^  Mr.  Barrett,  and  Dr.  Ghray  were 
present.  Twelve  bands  attended,  in  uni- 
form, from  the  King^s  County,  the  Oueen^s 
County,  the  County  of  Westmeath,  and 
the  County  of  Tipperary.  It  is  said  that 
150,000  persons  were  present  at  the  meet- 
*ing.  On  an  arch  was  this  inscription : 
"  Ireland,  her  Parliament,  or  the  world  in 
a  blaee.*'  On  a  flag :  **  Ireland  must  no 
longer  be  a  serf  nation. '*  At  that  meeting 
Mr.  O'Oownell  said : 

"  I  rise  to  addrera  you  upon  a  new  topic,  that  I 
scarcely  ever  toached  npoa  before.  I  have  a 
new  theme  Dew  to  dilate  upon,  and  it  is  with 
infinite  pleasure  that  1  now  annoance  to  you 
the  certainty  of  our  carrying  the  Repeal  of  the 
Union," 

He  then  proceeds  in  another  part  of  his 
address: 

"  Have  I  not  teetotalers  here?— [*  Yes.']— 1  am 
proud  of  your  confidence.  I  can  collect  you 
together  at  any  time.  If  I  want  you  I  can  get 
you  any  day  in  the  week.— [A  voice,  'The 
sooner  you  want  us  the  better.']" 

The  question  put  by  Mr.  0*C<mneU  is 
very  intelligible,  and  was  perfectly  un- 
derstood by  the  assembled  multitude. 
Observe  their  answer,  '*  The  sooner  you 
want  us  the  better.**  That  is  not  the  only 
meeting  at  which  this  question  was  put. 
That  meeting  separated  peaceably,!  fkdmit, 
but  it  was  because  the  time  had  not  yet 
come,  and  **  to  commit  crime  would  give 
strength  to  the  Saxon  enemy  ** ;  but,  **  will 
you  be  ready  to  come  when  I  want  you 
again.'*  At  the  close  of  this  address,  he 
says: 

'<  Oh,  little  the  Saxon  knows  that  gentlenees 
of  manner  that  arises  under  religious  enthu- 
siasm ;  that  forbearance  that  springs  from  the 
religious  principle  deeply  impressed  upon  your 
hearts  from  your  earliest  infancy.  But  it  is 
that  very  religious  forbearance  that  makes  you 
kind  to  each  other,  and  that  enables  your 
women  to  come  into  the  greatest  throngs  with- 
out being  injured,  and  certain  of  not  being  in- 
sulted; but  if  it  should  be  necessary  for  you 
to  remain  in  the  field  till  blood  should  flow, 
general  never  stood  by  such  soldiers.  I  have 
the  bravest  and  tho  most  moral  people  to  deal 
with ;  but  you  must  combine ;  there  must  be  oo 
treachery  among  you ;  and  it  is  a  treachery  to 
vote  for  any  one  but  a  Repealer.  I  have  heard 
of  some  parish  in  this  county  where  some  re- 
pealers voted  for  a  Tory  ;  but  now  I  give  com- 
mand never  to  vote  for  any  Tory,  nor  for  any 
one  eUe  but  a  Repealer.  A  friend  (^f  mine  was 
coming  down  from  Dublin  and  saw  a  man  work- 
ing in  a  kind  of  Botany  Bay  of  his  own;  a 
number  of  men  were  working  near  him,  but  Irft 
him  to  work  in  a  part  by  himself,  solitary  and 
alone,  and  refused  to  hold  any  intercourse  with 
him.    My  friend  was  afraid  that  tiiey  belonged 


to  some  secret  society,  and  addreatiDg  then 
said,  that  he  hoped  that  they  were  not  Ribbon- 
men,  that  they  refused  to  let  that  poor  fellow 
into  their  company ;  but  what  was  their  answer? 
*  Oh  !  that  fellow  refused  to  become  a  Repeals .' 
ThcKC  good  men  were  combined  for  the  cause 
of  Repeal ;  and  it  is  absolutely  necessary  that 
you  should  be  doubly  active  now." 

Such  is  the  system  by  which,  I  believe, 
many  a  man  has  been  coerced  into  joining 
the  &epeal  agitation.  Workmen  not  asso- 
ciating with  a  fellow -labourer  because  he 
committed  the  crime  of  refusing  to  be- 
come a  Repealer,  because  he  exercised  his 
judgment  upon  the  point — a  system  under 
which  neither  liberty  nor  independence 
can  exist,  like  every  revolution  which  al- 
ways ends  im  establishing  a  tyranny  of  the 
worst  description. 

Gentlemen,  a  meeting  took  place  at  the 
Association  on  the  I8th  July,  at  which 
Mr.  O^ConneU,  Mr.  John  O'Conndl,  Mr. 
Steele,  Mr.  Barrett,  and  Dr.  Oray  were 
present.    Mr.  O'Connell  said : 

'*  I  move  the  adoption  of  the  resolution  for 
the  appointment  of  arbitrators  in  each  parish, 
to  whom  the  people  are  recommended  to  go  in 
preference  to  the  Petty  Sessions  Court." 

I  believe  that  was  one  of  the  earliest 
periods  at  which  an  important  branch  of 
this  conspiracy  was  brought  forward,  I 
mean  the  establishing  of  the  arbitration 
courts,  to  which  the  people  were  recom- 
mended to  resort  in  preference  to  the 
Petty  Sessions  Court. 

The  next  meeting  was  held  at  Tuam,  an 
the  24th  of  July,  at  which  Mr.  0*C<mneU, 
Mr.  Steele,  and  Mr.  Bc^rrett  were  present ; 
there  were  the  usual  temperance  bands,  I 
believe  twenty  in  number,  present ;  and  I 
believe  there  were  some  hundreds  of 
thousands  of  people  collected  on  the 
occasion.  A  dinner  took  place  in  the 
evening  of  the  same  day^  at  which  the 
same  traversers  attended ;  Mr.  0*ConneU 
spoke  at  the  dinner  as  follows : 

**  The  strength  of  our  enemies  isshattered,they 
are  distracted  and  divided  in  their  weakneaa; 
and  if  the  people  have  the  grace  and  the  skin 
to  make  their  adversaries'  infirmity  the  oppor- 
tunity of  their  <  own  liberty,'  the  good  fight  is 
fought,  the  goal  of  freedom  is  won,  and  Ireland 
is  again  a  nation.  America  sent  her  voice  of 
thunder  careering  over  the  illimitable  waters 
of  tne  great  Atlantic,  to  tell  you  you  are  jurti- 
fied  in  all  vour  proceedings.  Admiring  France 
looks  on  with  breathless  interen,and  all  Europe 
has  her  eye  fixed  with  an  intensity  of  vision  on 
the  magnificent  demonstration  in  favour  d 
liberty  whereof  Ireland  is  now  the  theatre.  1 
will  be  happy  if  I  see  my  country  free.  Oh  I  leC 
us  resolve  as  one  man  to  achieve  her  freedom, 
and  the  day  of  her  ^ory  is  assured.  Oh  I  give 
a  portion  of  your  bemg  to  your  country.  Yon 
would  give  her  all  your  blood  if  it  was  a  battle 
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to  the  death.  Fraj  for  her,  toil  for  her  inces- 
Motl7--flhe  is  worth  your  prayers — she  is  wordi 
yonrtoil-^ 

"  O  Ireland  I  shall  it  e'er  be  mine 
To  wreak  thy  wrongs  in  battle  line  ? 
To  raise  my  yictor  head  and  see 
Thy  hills,  thy  dales,  thy  people  free  ? 
That  glance  of  bliss  is  all  I  craTe 
Between  my  labours  and  my  grave.** 

The  Court  adjoamed  at  this  point  As 
the  jury  were  leftying  the  box — 

Pbnnefatheb,  L.O.J. :  Mr.  Attorney 
Oeneral,  have  you  thought  of  what  is  to  be 
done  with  the  jury  between  this  and  to- 
morrow? 

Attorney  General:  It  is  a  matter  en- 
tirely resting  with  the  Court  in  a  case  of 
misdemeanor,  Bex  v.  Kinnear,  (a)  If  the 
Court  should  come  to  the  conclusion  that 
the  gentlemen  of  the  jury  should  stay 
toother,  the  course  to  bo  adopted  by  the 
JS%gh  Sheriff  would  be,  as  occurred  in 
some  of  the  State  Trials,  to  have  comfort- 
able hotel  accommodation,  where  they 
coald  have  every  convenience  and  comfort, 
consistent  with  the  circumstance  of  their 
not  separating. 

PxHNSFATHBB,  L.C.J. :  Mr.  Moore,  have 
you  taken  into  your  consideration  the  sub- 
ject of  the  jury  separating  P 

Moore :  No,  indeed,  my  Lord,  1  have  not. 

Foremcm:  It  will  be  a  very  serious  in- 
jury for  men  in  business  to  be  locked  up 
for  a  month  or  so. 

Peitnepathek,  L.C.J. :  I  hope,  sir,  there 
is  no  danger  of  what  you  anticipate.  (To 
cottfueQ.  I  do  not  understand  the  wav 
you  have  received  my  overtures  on  this 
subject ;  I  should  have  expected  to  have 
had  assistance  &om  both  sides. 

Ifoore :  I^will  give  your  Lordship  every 
assistance. 

Attorney  Oenerai :  Your  Lordship  having 
put  the  question  to  me,  I  am  bound  to 
answer  it ;  it  is  my  duty  to  do  so.  It  does 
occur  to  me,  in  a  case  of  this  great  and 
vast  importance,  there  is  nothing  so  de- 
sirable, witli  a  view  to  the  due  adminis- 
tration of  justice,  as  that  no  opportunity 
should  be  given  for  communication  with 
those  impanelled  to  try  the  case,  by 
either  side ;  and  it  certainly  would  appear 
to  me,  considering  the  seriousness  of  the 
present  charge  of  conspiracy,  that  it 
would  be  the  more  proper  course  that  the 
jury  should  not  separate.  Having  stated 
thi^  I  shall  leave  it  to  the  better  judg- 
ment  of  the  Court. 

Bigby  (one  of  the  jurors) :  The  jurors 
are  mostly  men  of  active  habits ;  now  I 
myself  have  sat  more  these  two  days  than 
I  have  done  the  last  six  months  (laughter). 
I  be^  to  say,  although  it  may  be  cause 
of  mirth  to  others,  yet  it  may  be  of  serious 

(«)  8  B.  &  AM.  463. 


consequence  to  me,  as  I  am  in  the  habit 
of  being  on  my  feet  nine  or  ten  hours  a 
day. 

Attorney  General:  If  the  jury  would 
suffer  the  inconvenience  which  so  many 
of  them  state,  I  certainly  should  be  the 
last  person  to  seek  to  impose  it  on  them ; 
but  if  they  are  permitted  to  separate,  if 
that  be  the  f  eehng  of  the  Court,  I  am 
sure  it  will  be  impressed  on  gentlemen  of 
their  respectability,  that  they  are  not  to 
permit  any  communication  to  be  made  to 
theuL 

SeveralJwrore :  Hear  I  hear! 

Attorney  General :  I  really  do  not  wish 
to  make  the  slightest  imputation  on  the 
traversers,  or  their  attorneys ;  but  I  know, 
in  cases  of  this  kind,  there  are  very  often 
persons,  totally  unconnected,  who  some- 
times interfere  in  matters  in  which  they 
are  not  employed,  directly  or  indirectly. 

Bigby :  it  any  thing  of  the  kind  takes 
place,  I  should  think  it  would  be  my  first 
duty  to  apprize  the  Court  of  it. 

Moore:  On  the  part  of  the  traversers,  I 
was  unwilling  to  make  an^r  suggestion 
that  the  jury  should  be  at  liberty  to  de- 
part, because,  my  Lords,  I  was  afraid  that 
an  imputation  might  have  been  cast  on 
me  or  the  traversers  by  so  doing;  but 
now  that  the  proposition  has  come  from 
the  Attorney  General^  on  the  part  of  the 
traversers  I  do  not  hesitate  at  all  to  ac- 
cede to  it,  and  to  express  my  perfect  con- 
currence on  their  behalf  to  the  jury  being 
saved  from  every  possible  inconvenience 
we  can  save  them  from.  I  also  concur  in 
the  latter  observation  of  the  Attorney 
General,  that  there  ought  not  to  be  on 
either  side,  and  I  trust  there  will  not  be 
on  the  part  of  the  traversers,  directly  or 
indirectly,  the  slightest  interference  with 
the  jury. 

Several  Jurors :  Hear !  Hear ! 

Fennefather,  L.C.  J. :  Gentlemen  of  the 
jury,  you  will  also  bear  in  mind  the 
suggestion  thrown  out  by  Mr.  Bigby,  of 
which  yon  must  all  feel  the  propriety ;  if 
any  person  should  be  so  ill-advised  as  to 
venture  to  communicate  with  any  of  you, 
directly  or  indirectly,  on  the  subject 
of  the  trial,  I  trust  you  will  at  once  forbid 
him,  and  send  him  from  you;  and  if 
necessary  complain  to  the  Court. 

Wednesday,  January  17th. 

The  Attorney  General  resumed,  and  re- 
ferred to  the  great  meeting  at  Baltinglass 
in  Wicklow  on  August  6,  at  which  0*Oon» 
neU  said: 

**  And  shall  they  tell  me  that  the  Parliament, 
which  by  force  and  fraud  was  extortpd  from  as, 
is  never  to  be  revived  again — I  deny  it.  I  call 
on  you  all  to  deny  it  with  me,  and  to  give  me 
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your  aniyenal  promise  that  Ireland  shall  be  a 
nation.  Tes,  I  call  on  joa  to  give  joor  unirer- 
sal  promise,  that  Ireland  shall  be  a  nation." 

This  was  addressed  to  a  multitade  of 
150,000.    He  afterwards  said  : 

"  If  I  want  you  again,  will  yon  not  be  ready  at 
my  word ;  let  any  man  who  is  determined  to 
meet  me  again  on  a  f  otare  occasion,  when  I 
shall  require  your  presence  for  a  peaceable  pur- 
pose, hold  up  his  hands.*' 

Here  the  report  states,  thousands  of 
hands  were  upraised,  with  load  demonstra- 
tions of  applause.  Mr.  0*0<mneU  then 
said: 

**  Let  bof^-trotter  Fenton  take  a  note  of  that 
cheer  to  his  master  in  London,  the  Barl  of 
Wicklow,  that  he  may  be  brought  to  understand 
what  is  the  true  state  of  popular  feeling  in 
Ireland." 

Now,  again  I  say  it  is  by  no  means  un- 
important, at  meetings  of  this  kind,  to 
inquire  what  was  the  effect  produced  upon 
those  who  heard  those  inflammatory  ad- 
dresses ;  and  I  am  in  a  position  to  prove 
to  yon,  the  observations  of  some  of  those 
assembled  thousands ;  I  should  say,  tens 
of  thousands.  One  man  was  heiurd  to 
declare : 

<*  We  are  determined  to  get  Repeal,  for  we  are 
sober  now,  and  shall  not  be  put  down  as  we 
were  in  '98." 

Another  observed : 

"  Let  us  wait  with  patience  for  a  few  months ; 
the  time  is  nearer  than  yon  think ;  Ireland  was 
trampled  on,  but  shall  be  so  no  longer." 

Others  exclaimed : 

**  They  would  turn  out  to  a  man  and  fight  for 
BepeaL" 

Others : 

**  That  they  would  die,  or  have  Repeal,  and  that 
other  ports  of  the  country  would  die  to  a  man, 
but  that  they  were  afiraid  of  the  sea-side  feUows, 
and  that  Father  Lalor  told  them  in  the  chapel 
It  was  too  far  gone  now,  and  that  they  would 
get  it,  but  not  without  blood  being  shed." 

Some  were  heard  to  say : 

"  That  if  they  were  not  sure  of  getting  Repeal, 
there  would  not  be  a  blow  of  work  done  in  all 
Ireland,  and  that  the  people  would  rise  to  a 


Others  contradicted  that,  sayisg : 

**  Tha^  the  people  did  not  intend  to  rise  ;  that 
the  only  way  they  wanted  to  get  their  right  was 
by  peace;  that  if  they  were  refused,  foreign 
powers  would  strike  the  blow." 

That  is  the  wav  the  people  of  this 
country  have  been  deluded  by  these  agita- 
tors; that  is  what  they  understood  by 
their  exhortations  to  peace. 

*•  The  time  is  nearer  than  yon  think." 


That  accounts  for  the  manner  in  which 
Mr.  0'C<mneU  addressed  a  former  meet- 
ing: •'  If  I  want  you  again,  will  you  not 
be  ready  at  my  word  P  "  That  is  the  mean- 
ing of  "the  time  is  nearer  than  you 
think."  The  expectation  was,  that  they 
would  be  required  at  some  future  day,  of 
which  thej  should  receive  notice;  when 
the  organization  was  complete,  when  the 
repeal  wardens  had  done  their  duty,  and 
ever^  parish  in  Ireland,  in  the  language 
of  Mr.  Duffy,  was  **  ready  for  liberty."  A 
dinner  took  place  on  the  same  day,  in 
Baltin^lass.  Mr.  O^OonneUt  on  that  occa- 
sion said : 

**  Remember,  my  motto  is — whoever  commits 
a  crime  gives  strength  to  the  enemy.  That  is 
the  doctrine  we  preach  every  where,  and  we 
will  soon  have  three  millions  of  men  who  have 
preached  and  practised  it;  and  I  tell  you,  that 
no  statesmen  ever  lived  who  could  reost  a 
population  of  that  kind.  But  we  must  persevere. 
Those  meetings  I  intend  to  so  on  with,  until 
such  time  that  no  part  of  fieland  shall  not 
have  pronounced,  as  they  say  in  Spain,  or  shall 
have  declared  their  adhesion  to  our  cause.  The 
revolution  in  Spain  was  brought  about  by  the 
military;  but  it  was  bloodless,  and  the  tyrant 
Espartero  has  been  hurled  from  pNower,  by 
the  party  of  the  army  and  the  nation.  The 
sergeants,  even  of  the  Spanish  army,  are  a  fine 
class  of  men,  and  effected  that  revolution ;  bat 
in  the  British  service,  they  are  the  finest,  the 
most  intelligent,  and  the  most  trust-worthy  men 
that  ever  existed.  In  every  other  servioe,  the 
sergeants  are  made  officers  of,  but  in  the  British 
service  they  have  not  yet  learned  to  do  that  act 
of  justice ;  but  if  our  cause  goes  on,  we  will  do 
them  this  piece  of  service ;  that  the  government 
will  alter  their  plan,  and  appoint  a  great  many 
of  the  sergeants  to  commissions,  for  fear  they 
should  pronounce;  and  I  give  them  advice  to 
do  so  fixnn  this  spot" 

Now,  you  understand  the  meaning  of 
the  passage  *'  the  revolution  in  Spain  was 
brought  about  by  the  military."  He 
makes  use  of  that  language,  calculated  to 
inflame  the  non-commissioned  ofiioers  in 
this  country  against  the  gov6mment^--to 
represent  them  as  persons  treated  with 
iigustice,  that  the  injustice  would  be 
remedied  as  the  cause  goes  on — as  Repeal 
advances.  You  will  find,  when  I  refer  to 
publications  in  the  Pilot,  that  it  was  the 
common  design  and  part  of  this  con- 
spiracy, to  endeavour  to  excite  discontent 
in  the  army,  so  as  to  render  the  ^vem- 
ment  powerless  against  the  organization. 
He  further  stated : 

**  I  have  thrown  out  more  than  once,  and  I 
repeat  the  outline  of  it  now,  with  the  remark, 
that  it  is  yet  far  from  being  complete.  What  I 
mean  to  propose  is,  that  a  Preservative  Associa- 
tion shall  be  formed,  which  will  be  preservative 
of  every  thing  wor^  preserving,  and  oblitera- 
tive  of  every  thing  which  ought  to  be  obliterated. 
That  every  meomr  of  it  should  find  oat  or 
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produce  100/.,  as  a  proof  of  the  trust  that  is  re- 
posed in  them,  in  their  own  neighbourhood,  or 
of  their  own  generositj  towards  their  coootry. 
1  will  take  eare  of  the  law,  and  that  there  shall 
exist  no  power  of  prosecuting  or  indicting  any 
of  its  members.  I  tmst,  that  before  Christmas 
comes,  we  wUl  have  that  Preserratiye  Society 
sitting  in  Dublin,  and  drawing  up  bills  which 
tfaey  will  call  on  the  British  Parliament  to  pass, 
mod  if  they  refuse  to  do  so,  then  they  will  call 
respectfully  on  Her  Majesty  the  Queen,  to  call 
her  Parliament  together  in  Ireland  again.'* 

This  was  the  dictation  to  the  hnndreds 
of  thousands  who  were  assembled  at  this 
meeting ;  first  to  call  on  the  British  Par- 
luunent  to  pass  bills  approved  of  by  the 
Preservative  Society,  and  if  the  British 
Parliament  did  not  do  so  at  the  dictation 
of  the  Preservative  Society,  to  call  on  Her 
Majesty  to  sxmmion  a  Parliament  in  this 
coon  try,  and  then,  as  I  said  yesterday,  to 
hand  oyer  to  her  the  sceptre  of  this 
country  on  terms  dictated  by  those  en- 
gaged in  the  conspiracy.  Mr.  (fConneU 
then  proceeds : 

**1  repeat,  the  practical  details  of  my  plan 
aze  not  yet  worked  out,  but  I  wish  to  announce 
the  eeneoral  outline  of  it,  that  it  may  be  foment- 
ing m  Uie  Irish  mind,  and  may  be  digested  by 
others  as  well  as  by  myself;  and  I  trust,  that 
before  I  see  another  birUiday  I  shall  see  Ireland 
righted,  and  her  Parliament  in  CoUege-green 
agidn.'' 

Gentlemen,  I  shall  now  beg  to  call  your 
attention  to  an  important  publication  in 
the  NaJtion  of  the  12th  of  August,  six  days 
after  the  meeting  at  Baltin^lass;  and  I 
think  yon  will  find  that  publication  of  im- 
portance as  throwing  light  on  the  object 
of  those  concerned  and  engaged  in  the 
conspiracy  with  which  they  are  charged — 
It  is  entitled  "  The  March  of  Nationality," 
and  is  as  follows : 

'^How  beautiful  our  country  is!  Ilow  full 
of  cautious  energy.  How  sujre  a  hope  lies 
under  her  anxiety.  How  fiercely  she  springs 
upon  what  'ds  right  to  strike.  How  temperatcSy 
she  avoids  all  needless  by-battles.  And  'tis 
beantifnl,  lovely,  with  that  piercing  beauty  that 
pains  the  heart  which  worships,  to  see  her 
calming  down,  and  soothing,  and  repressing  her 
hungry  and  bruised  children,  while  she  prepares 
for  them  retribution  and  relief.  Her  brow  is 
pale — most  pale,  and  well  that  peaceful  mien 
becomes  her.  Oh !  'tis  well  to  see  her  preparing 
for  the  strife  without  rude  boasting  or  hot 
noise.  It  becomes  the  heiress  of  suffering 
centuries.  It  becomes  a  memory  laden  with  a 
thousand  transient  glories  and  bafBed  hopes. 
It  were  unseemly  in  her  for  whom  an  army  of 
nnrevenged  martyrs  garrison  her  soil ;  it  were 
onseemly  in  her  whose  children  feel  such  pangs 
and  woes;  and  most  unwise  and  unbecoming 
would  it  be  for  her,  with  so  trying  and  so  vast 
.a  eoDtest  before  b«r«  to  wear  one  mde  or  reck- 
kislook  .  .. 

i 


**  We  ask  those  who  still  hesitate,  to  remem- 
ber what  has  been  done  in  a  year. 

"The  Repeal  Bent  was  fifty  or  a  hundred 
pounds  a  week — it  is  now,  on  an  average,  fifteen 
hundred.  The  enrolled  Repealers  were  scarcely 
a  couple  of  hundred  thousand — they  are  now 
running  towards  two  millions.  It  had  then 
half  a-doscn  Protestant  members — it  has  now 
thousands,  from  the  wealthiest  of  the  gentry  to 
the  most  stem  of  the  democracy.  The  entire 
Catholic  hierarchy  and  priesthood  have  given  it 
open  support  or  tacit  consent  There  is  no  one 
worth  naming  in  Ireland  actively  hostile  to  it. 
Most  of  the  counties  of  Leinster  and  Munster, 
and  some  in  Ulster  and  Connaught,  have  come 
in  masses  together  to  declare  that  they  are 
ready  to  make  any  sacrifice— money,  repose,  or 
life — ^to  achieve  their  independence. 

'*  There  is  nothing  recorded  in  history  like 
this  disphiy.  The  numbers  of  these  meetings 
were  unequalled  in  any  population.  The  time,  and 
labour,  and  loss  suffered  by  the  people,  in  their 
long  marches  to  them — ^were  never  before  volun- 
tarily home,  save  in  the  excitement  of  war. 
But  the  order  observed  in  coming  and  going; 
the  organisation  necessary  to  produce  such 
order ;  the  serious  good  temper  ;  the  absence  of 
riot  or  vice;  made  each  of  those  meetings  a 
strange  and  ibrmidable  event." 

Gentlemen,  that  is  not  my  langoage,  it 
is  the  language  of  one  of  the  accused  par- 
ties, "  the  absence  of  riot  or  vice  made 
each  of  those  meetings  a  strange  and  for- 
midable event."  It  is  true  that  Mr. 
O'ConneU  preached  peace ;  every  person 
must  rejoice  that  his  injunctions  were 
obeyed — that  we  have  up  to  this  time 
been  saved  the  misery  which  would  arise 
from  tumult  or  outbreak ;  but  the  absence 
of  riot,  the  absence  of  actual  violence, 
does  not  take  awajp*  from  their  illegality, 
because  the  intention  was  to  organise  the 
country,  and  that  they  should  be  peace- 
able until  the  org^sation  was  complete ; 
the  very  "  absence  of  riot  or  vice  "  made 
each  of  those  meetings,  in  the  lan^age 
of  Mr.  Dvffy,  *'  a  strange  and  formidable 
event."    It  then  goes  on : 

**  There  was  a  time  when  such  meetings  might 
have  been  plausibly  resisted  by  our  despots, 
and  the  country  forced  into  a  premature  con- 
test.*' 

They  all  look  to  an  ultimate  contest : 

'*  Now  there  is  no  such  danger.  The  meetings 
have  been  held,  and  no  single  event  has  occurred 
to  furnish  the  worst  muiister  with  an  excuse  for 
preventing  their  repetition. 

**  The  stoppinff  of  them  might  hasard  public 
peace — not  on  the  instant,  for  the  people  know 
their  policy  too  well  for  that:  but  such  oppres- 
sion might  ultimately  produce  war. 

"The  continuance  of  them  has  caused  no 
offence — the  repetition  of  them  prevents  crime, 
by  giving  the  people  hope  from  a  hi^er  source 
than  pansh  law,  and  surer  justice  than  revenge. 
No  power  dare  interfere  with  those  meetii^ 
now. 
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*<  If  the  Repeal  organiBation,  hy  general,  pro- 
Tinoial,  and  baronial  inspectors,  by  wurdens  and 
ooUectors,  bj  Yolunteers,  members,  and  asso- 
ciates, have  any  efficiency  in  it,  it  will  now  have 
a  fair  trial.  A  far  inferior  machinery,  though 
checked  and  hampered,  carried  emancipation. 
The  present  ormiisation  will  be  extended  to 
every  parish  in  Ireland,  and  perfected  in  every 
parish.  The  whole  nation  will  be  arrayed  under 
that  system.  There  is  a  full  purpose  in  the 
mind  of  the  Repeal  leaden  not  to  rest  until  it  is 
earned  out.  The  people  will  gradually,  but 
surely,  be  arranged,  classed,  oiganised,  and 
bound  together.  Subordination  of  ranks,  com- 
munity of  thought,  obedience  to  orders  from 
trust  to  those  who  command,  constant  aodvity 
in  teaching  and  learning  the  means  of  libera- 
tion, are  rapidly  becoming  general 

'*  Nor  will  the  organisation  stop  at  arraying 
the  people  in  their  parishes,  and  massing  them 
all  under  one  will ;  it  will  every  day  extend  its 
operations.  It  has  resources  in  it  to  advance 
as  well  as  to  maintain  itself.  Even  now  a  step 
hitely  taken  is  about  to  be  carried  into  active 
operation. 

"Arbitrators  will  be  appointed  in  every 
barony.  If  they  should,  as  we  are  sure  they 
will,  be  men  of  education  and  pure  character, 
all  disputes  will  be  referred  to  Uiem,  and  their 
decisions  will  be  obeyed  more  exactly  than  any 
judge's  in  the  land. 

"Theirs  will  be  an  honourable  and  holy 
office^the  unpaid  and  chosen  dispensers  of 
justice.  The  people  will  reap  an  instant  benefit 
from  this  cosUess,  simple,  and  kindly  adminis- 
tration of  justice.  Patriotism  will  make  their 
jurisdiction  universal,  and  public  opinion  will 
so  sanction  their  decrees  that  no  man  will  dis- 
obey them.  But  woe  to  him  who  disabuses  his 
office  by  negligence  or  partiality — ^woe  to  him 
who  sullies  this  popular  ermine  by  partiality — 
and  curses  upon  the  man  who,  mm  bigotry, 
Mendship,  or  vanity,  helps  to  place  such  a 
power,  for  good  or  ill,  in  the  hands  of  an  un- 
educated, weak,  or  vicious  man ! 

**  How  soon  the  three  hundred  trustees  of  the 
Irish  Fund  will  come  to  Dublin  we  need  not 
anticipate.  Suffice  it,  they  will  come,  and  we 
fiuicy  their  advice  will  pass  for  law  with  the 
people." 

Those  three  hundred  trastees  are  thns  to 
usurp  the  functions  of  the  legislature.  They 
are  to  send  over  their  bills  to  tiie  British 
Parliament  for  its  sanction.  In  the  mean- 
time the  Bills  are  to  pass  for  law  with  the 
Irish  people,  and  if  the  United  Parliament 
do  not  give  their  sanction,  then  Her  Ma- 
jesty is  to  be  called  upon  to  issue  writs 
for  an  Irish  Parliament,  which  would  con- 
sist of  those  three  hundred  trustees,  if 
they  discharged  their  duties  in  a  satisfac- 
tory manner  as  members  of  the  Preserva- 
tive Society. 

*'  Ireland  is  changing  into  a  nation." 

This  Preserrative  Society  was  to  assume 
the  functions  of  the  legislature.  They 
were  to  send  bills  to  the  United  Parlia- 
ment, with  directions  that  they  should 


receive  its  sanction,  and  in  the  meantime 
they  were  to  pass  as  laws  for  the  Irish 
people.  Men  are  not  to  be  returned  if 
they  do  not  do  their  business  in  such  a 
manner  as  shall  be  satisfactory  to  the 
Association.  The  article  then  goes  on  to 
say: 

'<  She  is  obtaining  all  the  maohin^  of  one^ 
public  opinion,  order,  taxation,  justice,  legisla- 
tion. What  will  be  wanting  when  the  wcnrk  is 
done,  but  to  call  her  what  sne  then  will  be — a 
nation? 

*<  When  Grattan  walked  into  the  Commons 
in  his  Volunteer  uniform,  and  proposed  liberty, 
he  had  less  power  at  his  back  than  0*Comidl 
will  then  have,  or,  indeed,  has  now.  He  had  the 
armed  and  clothed,  but  untrained.  Volunteers, 
and  he  succeeded.  He  had  none  of  the  ma- 
chinery of  a  government  in  his  hands,  and  his 
thousands  in  bri^t  array  had  no  element*  of 
success  but  courage  and  arms. 

"  We  are  better  off  now— we  will  before  an- 
other year  be  infinitely  stronger." 

[The  article  went  on  to  refer  to  foreign 
policy.I 

''The  declaration  of  disciplined  masses  in 
America,  that  if  lawless  force  were  to  oome 
upon  Ireland  their  swords  would  mix  in  the 
tnjf  and  the  well-understriod  will  of  the  finest 
spirits  and  most  potent  citixens  of  France  not 
to  let  US  contend  alone,  are  full  of  warning  to 
England. 

"But  their  first  service  is  to  diminish  the 
likelihood  of  a  contest. 

**  He  will  be  a  bold  minister  who  believes  that 
the  professions  of  France  and  America  are  not 
an  idle  boast,  and  yet  draws  his  sword  against 
Ireland.  We  have  some  chance  now,  notwith- 
standing the  hot  words  of  the  fallen  Hemy 
Brouffham,  that  we  will  be  allowed  to  work  out 
our  hberties  unrestricted.  This  chance  is  in 
part  owing  to  our  foreign  relations. 

"  Nor  is  England  combined  against  us.  Her 
people  groan  under  the  sway  that  ruins  us. 
The  successors  of  the  Norman  aristocracy  still 
monopolise  their  land  and  harass  their  industry ; 
and  they  begin  to  murmur  that  they  will  not 
legislate  nor  fight  against  us. 

"  But  Ireland  must  free  herself  by  her  own 
might.    The  organisation  must  be  perfected. 

"  The  Protestants  must  be  won.  They  have 
no  interest  different  from  that  of  the  Catholics. 
The  riches  and  glory  of  Ireland  would  be  their*s 
in  perhaps  a  larger  proportion.  It  is  sheer 
folly  to  suppose  that  they  can  continue  to  sacri* 
fice  interest,  patriotism,  charity,  and  happiness, 
to  the  wretched  dreams  of  an  ascendency,  which 
England  will  as  little  tolerate  as  Ireland. 
Bigotry,  or  neglect,  or  fk^tfulness,  can  alone 
prevent  them  from  accepting  the  blessings 
offered  them.  If  treated  as  they  ought  to  be--- 
if  treated  as  they  have  a  right  to  b^they  will 
all  take  part  in  &e  ranks  or  the  councils  of  the 
nation. 

'*  Organised  and  united  we  will  be  free." 

That  is  the  statement  of  the -defendant, 
Mr.  Dufy,  ae  to  the  state  of  the  oountry 
on  the  iiith  of  August,  of  the  effect  of  ihm 
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organisation,  and  of  the  objects  of  tbe 
persons  engaged  in  planning  it  and  carry- 
ing it  oat. 

Gentlemen,  ti¥0  meetings  were  held  a 
few  days  affcerwards,  on  tlie  15th  of  An- 
ffost,  one  at  Olontibret,  in  the  Connty  of 
jSionaghan,at  which  the  Bev.  Mr.  Tiemey 
was  present ;  the  other  at  Tara,  the  most 
remarkable  of  all  these  monster  meetings. 
There  were  present  at  that  meeting,  Mr. 
aOcwnsO,  Mr.  J.  O'Conndh  Eev.  Mr. 
reU,  Mr.  Ba/rrett,  Mr.  Steele,  and  Dr. 
The  locality  of  Tara  was  selected 
as  the  place  of  meeting  on  two  groonds : 
first,  because  it  was  the  place  where  the 
ancient  monarchs  of  Ireland  were  elected, 
and  secondly,  because  it  was  the  scene  of 
a  battle  in  the  rebellion  of  1798,  when 
those  engaged  in  the  rebellion  were  de* 
feated.  Y  ast  numbers  of  people  assembled 
there;  at  the  highest  A^lculation  there 
were  one  million  of  persons,  at  the  lowest 
100,000  present;  however,  whatever  Uie 
number  was,  it  was  a  formidable  meeting. 
This  spot  of  ground  was  selected  for  the 
reasons  I  have  mentioned,  in  order  to  ex- 
asperate the  people  with  the  recollection 
of  its  having  been  the  scene  of  the  defeat 
of  those  engaged  in  the  rebellion  of  1798. 
Hundreds  of  persons  were  actually  seen 
on  their  knees  plucking  a  wild  plant,  a 
geranium  with  a  red  leaf,  under  the  im- 
pression that  the  colour  of  the  leaf  arose 
in  consequence  of  the  slaughter  which  had 
taken  place.  These  particular  scenes  were 
selected,  as  you  will  find  hereafter,  to  ex- 
asperate the  people,  by  endeavouring  to 
recall  events  connected  with  the  past  his- 
tory of  Ireland.  At  that  meetmg,  Mr. 
CVinmeU  addressed  the  people  in  these 
terms: 

^Yes,  the  overwhelming  majesty  of  your 
multitade  will  be  taken  to  Kngland,  and  will 
have  its  effect  there.  The  Duke  of  Wellington 
began  by  threatening  us.  He  talked  of  civil 
war,  bat  he  does  not  say  a  single  word  of  that 
now.  He  is  now  getting  eyelet-holes  made  in 
the  old  barracks;  and  only  think  of  an  old 
general  doing  such  a  thing,  just  as  if  we  were 
going  to  break  our  heads  agaiost  stone  walls.  I 
am  ^ad  to  find  that  a  great  quantity  of  brandy 
and  biscuit  has  been  lately  imported,  and  I  hope 
the  poor  soldiers  get  some  of  them.  But  the 
Duke  of  Wellington  is  now  talking  of  attacking 
OS,  and  I  am  glad  of  it;  but  I  tell  him  this,  I 
mean  no  disrespect  to  the  brave,  the  gallant, 
and  the  good-conducted  soldiers  that  compose 
the  Queen's  army,  and  all  of  them  we  have  in  this 
coimtrj  are  exceedingly  well  conducted.  There 
is  not  one  of  you  that  has  a  single  complaint  to 
make  against  any  of  them.  They  are  the 
braveet  army  in  the  world,  and  therefore  I  do 
not  mean  to  disparage  them  at  all ;  but  I  feel  it 
to  be  a  &ct  that  Ireumd,  roused  as  she  is  at  the 
present  moment,  would,  if  thev  made  war  upon 
OS,  famiih  women  enough  to  beat  the  entire  of 
tiie  Qaeen's  forces.    At  the  but  fight  for  Ire- 


land, when  she  was  betrayed  by  having  confided 
in  England's  honour ;  but,  oh  !  English  honour 
will  never  again  betray  our  land,  lor  the  man 
would  deserve  to  be  betrayed  who  would  again 
confide  in  England.  I  would  as  soon  think  cf 
confiding  in  the  cousin-german  of  a  certain  per- 
sonage having  two  horns  and  a  hoof.  At  that 
last  battle  the  Irish  soldiers,  after  three  days' 
fighting,  being  attacked  by  fresh  troops,  faltered 
and  gave  way,  and  one  thousand  five  hundred 
of  the  British  army  entered  the  breach.  The 
Irish  soldiers  were  fiainting  and  retiring,  when 
the  women  of  Limerick  threw  themselves  be- 
tween the  contending  forces,  and  actually  stayed 
the  progress  of  the  advancing  enemy.  .  .  .  See 
how  we  have  accumulated  the  people  of  Ireland 
for  this  Repeal  year.  When  on  the  2nd  of 
January,  I  ventured  to  call  it  the  Repeal  year 
every  person  laughed  at  me.  Are  they  laughing 
now ?  It  is  our  turn  to  laugh  at  present.  Be- 
fore twelve  months  more  the  parliament  will  be 
in  College-green.  I  said  the  Union  did  not 
take  away  from  the  people  their  legal  rights.  I 
told  you  that  the  Union  did  not  deprive  the 
people  of  that  right,  or  take  away  the  authority 
to  have  self-legislation.  It  has  not  lessened  the 
prerogatives  of  the  Crown,  or  taken  away  the 
rights  of  the  Sovereign,  and  amongst  them  is 
the  right  to  call  her  parliament  whenever  the 
people  are  entitled  to  have  it  in  Ireland :  and 
the  Queen  has  only  to-morrow  to  issue  her 
writs  and  get  the  Chancellor  to  seal  them,  and 
if  Sir  Edward  Sugden  does  not  si|pi  them  she 
will  soon  get  an  Irishman  that  vnll,  to  revive 
the  Irish  parliament  ...  If,  at  the  present 
moment  the  Irish  parliament  was  in  existence, 
even  as  it  was  in  1800 — ^is  there  a  coward 
amongst  you — is  there  a  wretch  amonffst  you 
so  despicable,  that  would  not  rather  die  than 
allow  the  Union  to  pass?  Let  every  man  who, 
if  we  had  an  Irish  parliament,  would  rather  die 
than  allow  the  Union  to  pass,  lift  up  his  hands. 
Yes,  the  Queen  will  call  that  parliament.  The 
Irish  parliament  will  then  assemble,  and  I  defy 
all  the  generals,  old  and  young,  and  all  the  old 
women  in  pantaloons — nay,  I  defy  all  the 
cavalry  of  the  earth  to  take  away  the  parliament 
from  Ireland  again.  .  .  .  Give  me  three  millions 
of  Repealers,  and  I  will  soon  have  them ;  the 
first  step  is  being  taken  ;  and  I  announce  to  you 
from  this  spot,  that  all  the  magistrates  ^t  have 
been  deprived  of  the  commission  of  the  peace 
shall  be  appointed  by  the,  Association  to  settle 
all  the  disputes  and  differences  in  their  neigh- 
bourhood. Keep  out  of  the  Petty  Sessions* 
Court,  and  go  to  them.  On  Monday  next  we 
will  submit  a  plan  to  choose  persons  to  be  arbi- 
trators to  settle  the  differences  of  the  people 
without  expense;  and  I  call  upon  every  man 
who  wishes  to  be  thought  the  friend  of  beland 
to  have  his  disputes  settled  by  the  arbitrators, 
and  not  again  to  go  to  the  Petty  Sessions.  We 
shall  shortly  have  the  l^reservative  Society  to 
arrange  the  means  of  procuring  from  Her  Majesty 
the  exercise  of  her  prerogative ;  and  I  believe  I 
am  able  to  announce  to  yon  that  twelve  months 
cannot  possibly  elapse  without  having  an  hurra 
for  our  parliament  in  College-green.  Remem- 
ber, I  pronounce  the  Union  to  be  null — to  be 
obeyed  as  an  injustice  must  be  obeyed,  when  il 
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is]  pnpported  bj  Imw,  until  ire  h*ve  the  royal 
audionty  to  set  the  matter  right  and  Bubstitute 
our  own  parliament." 

Gentlemen,  yon  will  observe  the  state- 
ment made  by  Mr.  O'Oonndl  that  the 
magistrates  who  had  been  deprived  of  the 
commission  of  the  peace  were  to  be 
appointed  by  the  Bepeal  Association,  as 
jnages  of  the  Arbitration  courts.  But  I 
teU  yon  this,  and  I  say  it  with  confidence, 
for  I  heajHl  one  of  the  learned  judges  on 
the  bench  who  charged  the  Grand  Jory 
say  it,  that  if  snch  courts  were  beneficial 
for  the  public,  they  should  be  appointed 
by  Act  of  Parliament,  ar.d  that  these 
courts  are  illegal  and  an  attempt  to 
usurp  the  prerogative  of  the  Crown.  They 
issued  summonses  calling  on  them  to 
appear  and  to  consent  to  submit  their  dis* 
putes  to  the  arbitration  of  the  persons  so 
appointed,  but  that  device  and  contriv- 
ance will  not  prevent  their  appointment 
of  these  arbitrators  from  being  an  usurpa- 
tion of  the  prerogative  of  the  Grown. 

At  the  dinner  in  the  evening  Dr.  Gray 
said: 

"  Every  eye  was  fixed  upon  the  council  that 
day  at  Tara,  and  eagerly  looked  to  its  resolves. 
Was  it  not  a  national  council,  in  the  most  ex- 
tended meaning  of  the  phrase  ?  Had  they  not 
at  their  head  the  monarch  of  the  Irish  heart  ? 
Had  they  not  the  spiritual  peers  of  the  realm  ? 
Did  not  the  lay  peers  aid  by  their  counsel  ? 
They  had  there,  too,  the  clergy  of  the  laud,  and 
the  conntitutional  representatives  of  the  people. 
Ay,  and  the  people  themselves,  in  their  multi- 
tudinous thousands,  had  that  day  assembled, 
an4  within  the  precincts  of  the  ancient  council 
hall  of  Tara,  taken  counsel  together,  and  issued 
their  proclamation,  and  that  proclamation  was — 
No  compromise.  As  I  this  day  strayed  over  the 
ruins  of  past  glory,  I  chanced  to  walk  over  the 
graves  of  the  patriots  of  what  I  may  call  their 
own  day.  I  cannot  find  words  to  give  expression 
to  the  emotions  I  felt  as  I  contemplated  their  sad 
fate.  A  mournful  chill  came  upon  me,  when  I 
looked  upon  their  resting-place,  and  saw  in  their 
end  the  dark  history  of  the  past ;  but  that  chill 
passed  away,  and  hope  revived,  when  I  saw  that 
upon  their  graves  the  stone  of  destiny  stood 
erect  For  centuries  has  that  mysterious  relic 
lain  prostrate  as  die  land  whose  destiny  its  &11 
symbolised ;  but  now  I  saw  it  erect  again,  and 
on  Tara*s  hill,  and  over  the  patriot's  ffrave.  I 
felt  that  the  blood  of  the  last  martyr  had  been 
ihed,  and  that  Ireland  herself  would  soon 
assume  the  upright  position,  and  exhibit  the 
dignity  of  a  nation." 

On  that  occasion  Mr.  O^ConneU  said : 

''But  he  is  no  statesman  that  does  not  re- 
collect the  might  that  slumbers  in  a  peasant's 
aim,  and  when  you  multiply  that  might  by 
vulgar  arithmetic,  to  the  extent  of  six  hundred 
or  seven  hundred  thousand,  is  the  man  a  states- 
man or  driveller  who  expMti  that  might  will 
always  slumber  amidst  grievances,  oontinued 


oppression  endured  too  long,  and  the  determi- 
nation to  allow  them  to  cure  themselves,  and 
take  active  measures  to  prevent  the  outbreak, 
which  sooner  or  later  will  be  the  consequence 
of  the  present  afflicted  state  of  Ireland?  I  say 
sooner  or  later,  because  1  venture  to  assert, 
while  I  live  myself,  that  outbreak  will  not  take 
place.  But  sooner  or  later,  if  they  do  not 
correct  the  evil,  and  restore  to  Ireland  her 
power  of  self-government,  the  day  will  come 
when  they  will  rue  their  present  want  of  policy, 
and  will  weep,  perhaps  in  tears  of  blood,  for 
their  want  of  consideration  and  unkindness  to  a 
country,  whose  people  could  reward  them  amjdy 
by  the  devotion  of  those  hearts  and  the  vigour 
of  those  arms.  .  .  .  I  now  turn  to  the  gentry 
of  Ireland;  let  them  first  answer  the  qi^stion 
that  I  have  already  put  to  them.  Is  it  possible 
things  can  remain  as  they  are  ?  I  defy  them 
to  produce  from  the  congregated  millioM  of 
Irishmen,  a  single  man  who  will  answer  that 
question  in  the  affirmative.  It  is  impossible 
they  should  remain  as  they  are  Why  then  do 
they  not  join  us?  Is  it  not  their  interest  to 
join  us  ?  What  are  they  afraid  of?  It  cannot 
be  of  the  people,  for  they  are  under  the  striotett 
discipline.  I  am  even  one  of  them  myself,  and 
no  general  ever  had  an  army  more  submiaetve 
to  nis  command  than  the  people  of  Ireland,  are 
to  the  wishes  of  a  single  individual." 

Now,  gentlemen,  I  think  that  sub- 
mission to  a  single  individual  a  very  for- 
midable circumstance,  because,  if  he  is 
able  to  direct  those  congregated  thousands 
not  to  engage  in  riot  or  disturbance,  the 
same  person  will  have  power,  when  the 
time  arrives,  to  give  directions  of  a  diflTe- 
rent  nature,  which  would  be  equally 
obeyed.  **  When  I  want  you  again,  wiU 
you  come  P  "  You  remember  the  answer, 
'*  Yes,  the  sooner  the  better."  We  know 
the  meaning  of  that :  "  we  may  keep  the 
peace  at  present,  because  it  is  not  safe  to 
do  otherwise.*'  Gentlemen,  although  we 
must  all  rejoice  at  Mr.  O'ConndVe  anxiety 
that  there  should  be  no  riot,  and  no  dus- 
turbance,  still,  in  the  language  of  Mr. 
Duffy,  those  meetings  were  strange  and 
formidable  events. 

On  the  20th  of  August  a  meeting  was 
held  as  Eoscommon,  at  which  Mr.  U'C<m- 
nell  said : 

"The  people  of  IreUnd  are  too  great  to 
submit!  Drink  may  elevate  the  courage  of 
men  going  into  battle,  but  they  go  at  last  to 
the  battle  with  a  heavy  heart  If  I  had  to  go 
to  the  battle,  I  would  have  men  who  would  not 
spend  their  fire  or  strength,  bat  who  wonld 
stand  or  move  in  a  slow  step.  Give  me  the 
band  of  teetotalers,  with  their  wives  and  daugh- 
ters, in  the  run,  and  no  army  in  the  world 
woiUd  molest  them.  The  people  are  more 
sober ;  they  are  not  now  what  they  were  in 
1798,  and  on  that  account  I  look  forward  to  the 
success  of  the  struggle  now  going  on." 

You  will  recollect  the  statement  6i 
some  one  in  the  crowd  at  Bftltinglaiio.  that 
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they  were  sober  then,  not  as  in  1798,  and 
on  that  account  they  looked  forward  to 
success  in  the  struggle  which  was  now 
going  on.  At  the  dmner  given  on  that 
occasion,  Mr.  O'OormeU  said : 

<*  I  am  really  inclined  to  think,  that  of  all 
the  demosttimtioDS  which  haye  been  made,  the 
meeting  of  this  day  ought  to  strike  our  enemies 
with  the  greatest  terror,  and  give  oar  firiends 
the  greatest  confidence." 

That  was  the  opinion  of  Mr.  O'CarmeU 
himself,  that  those  meetings  were  calcu- 
lated to  strike  terror  into  the  minds  of 
those  who  were  favourable  to  the  British 
constitution,  not  perhaps  from  an  appre- 
hension that  they  would  end  in  an  imme- 
diate outbreak,  but  from  the  consequences 
which  must  ultimately  follow  from  these 
demonstrations  of  physical  force  through- 
out the  country. 

Ghenilemen,  there  was  a  meeting  of  the 
Association  on  the  22nd  of  August  at 
which  Mr.  O^OonneU  submitted  the  Plan 
recommended  by  the  Committee  of  the 
Association,  and  signed  by  himself  as 
chatrman,  for  the  renewed  action  of  the 
Irish  ParHament.(a)  The  third  resolution 
was  in  these  words : 

"  The  people  of  Ireland  do  firmly  insist  upon 
the  restoration  of  the  Irish  House  of  Commons, 
consisting  of  three  hundred  representatives  of 
the  Irish  people,  and  claim  in  the  presence  of 
their  Creator,  the  right  nf  the  people  of  Ireland 
to  soch  restoration.  They  have  submitted  to 
the  Union  as  being  binding  as  a  law,  but  they 
declare  solemnly  that  it  is  not  founded  on  right, 
or  on  constitutional  principles,  and  that  it  is  not 
obligatory  upon  conscience.  They  agree  with 
the  Tory  Attornev  General  Saurin,  that  the  only 
binding  power  of  the  Union  is  the  strength  of 
the  English  domination.  They  also  agree  with 
him  that  resistance  to  the  Union  is  in  the 
abstract  a  duty,  and  the  exhibition  of  that  re- 
sistance, a  mere  qu^on  of  prudence.  They 
will  therefore  resist  the  Union,  by  all  legal, 
peaceful,  and  constitutional  means.'' 

If  it  be  binding  in  law,  I  do  not  under- 
stand the  consistency  of  that  statement 
with  the  declaration  at  several  other 
meetings  that  the  Crown  had  a  preroga- 
tive to  issue  writs  for  summoning  an  Irish 
Parliament.  You  are  in  possession  of 
what  this  committee  mean  by  legal  and 
constitutional  means.  The  plan  then  pro- 
ceeds to  declare  the  number  of  representa- 
tives to  be  returned,  and  a  schedule  was 
annexed  showing  the  number  and  the 
population  of  the  different  counties  and 
towns.  It  then  proyides  that  the  right  of 
voting  should  be  household  suffrage,  and 
vote  by  ballot,  and  that  the  monarch  de 
facto  of  England  should  at  all  times  be 
monarch  de  Jwre  of  Ireland,  and  that  the 
connexion    between  Great    Britain    and 


(a)  See  below,  p.  S84. 


Ireland  by  means  of  the  authority  of 
the  Crown  should  be  perpetual ;  it  con- 
cludes by  stating  this  was  to  be  carried 
into  effect,  acccmling  to  recognised  law 
and  strict  constitutional  principle ;  that  is, 
by  the  Crown  dispensing  with  the  provi- 
sions of  an  Act  of  Parliament,  and  direct- 
ing the  issuing  of  writs,  under  the  great 
seal,  for  the  assembling  of  an  Irish  Par- 
liament, a  prerogative  which  has  not  been 
claimed  for  a  long  period  of  our  history. 
Gentlemen,  it  is  not  because  it  was  stated 
by  the  parties,  that  all  this  could  be  done 
by  constitutional  means,  that  we  are  to 
assume  that  it  is  so.  I  tell  you,  subject 
to  the  correction  of  the  Court,  that  the 
Crown  does  not  possess  the  power  of  dis- 
pensing with  the  Act  of  Union,  and  issuing 
writs  to  summon  an  Irish  Parliament. 

Gentlemen,  on  the  23rd  of  August  a 
meeting  of  the  Association  took  place,  at 
which  were  present  Mr.  0*Connell,  Mr. 
Barrett,  Mr.  Bay,  Mr.  John  O'Conndl,  Mr. 
Steele,  and  Or.  (Troy.  Gentlemen,  you 
recollect  the  language  of  the  Nation  of 
the  1 2th  of  August,  that 

"Ireland  was  changing  into  a  nation;  that 
she  is  obtaining  all  the  machinery  of  one — ^public 
opinion,  order,  taxation,  justice,  legislation.*' 

The  statement  that  Ireland  was  obtain- 
ing "justice,"  bad  reference  to  the 
Arbitration  Courts  ;  and  I  shall  now  state 
to  you  an  address  of  Dr.  Qray*8,  submit- 
ting the  plan  for  these  arbitration  courts, 
which  the  Eepeal  Association  was  estab- 
lishing throughout  the  country,  because 
the  Crown  exercised  its  ])rerogative  of  de- 
priving of  the  commission  of  the  peace 
magistrates  who  thought  fit  to  attend 
these  multitudinous  meetings.  Dr.  Gray 
said:— 

"  The  time  was  come  when  the  appointment 
by  the  people  of  judges  for  the  adjustment  of 
their  disputes  was  not  premature.  Men  who, 
on  principle,  yielded  obedience  to  those  in  au- 
thority in  whom  they  could  not  confide,  would 
never  refuse  to  comply  with  the  fair  and  im- 
partial decision  of  judges  in  whom  they  fully 
trusted,  whom  they  themselves  had  elected,  and 
whose  appointment  had  received  the  sanction  of 
this  Association.  The  only  other  observation  with 
which  I  will  preface  the  reading  of  the  report, 
has  reference  to  the  labours  of  the  committee. 
The  committee  felt  that  as  the  Government  was 
actively  engaged  in  removing  fix>m  the  justice 
seat  every  magistrate  in  whom  ttie  people  re- 
posed confidence — every  man  who  dared  to  de- 
clare himself  the  friend  of  national  liberty,  it  was 
the  duty  of  the  Association  to  be  equally  active, 
and  show  the  people  of  Ireland,  who  looked  to 
it  for  guidance,  that  if  the  executive  deprived 
them  of  judges  in  whom  they  had  confidence,  it 
would  lose  no  time  in  providing  them  with  a 
system  of  adjudication  on  whidi  they  might 
place  the  most  entire  confidence.  The  com- 
mittee, therefore,,  lost  no  time  in  preparing  the 
report  he  was  about  to  read  for  them." 
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I  shall  not  trouble  yon,  Gentlemen,  by 
reading  the  Teport(a)  at  this  stage  of  the 
prooeedings.  It  is  perFeotly  clear  that 
the  course  adopted  was  that  the  Associa- 
tion was  to  sanction  the  appointment  of 
persons  elected  by  the  people,  as  jndges 
of  the  Arbitration  Courts,  thereby  assum- 
ing the  prerogative  of  the  Crown,  which 
alone  bad  the  right  of  appointing  judges 
in  Courts  of  Justice,  and  of  regulating 
the  administration  of  justice  throughout 
the  country.  I  state  to  yon  confldently 
that  it  is  an  offence  against  the  law  for 
any  person  or  any  number  of  persons  to 
assume  the  administration  of  justice,  in 
the  manner  in  which  it  has  been  adopted 
by  this  Association. 

On  August  26,  an  article  headed,  "  The 
Crisis  is  upon  us/'  appeared  in  the  Nation : 

*'  ...  In  a  season  of  apparent  apathy  to  the 
high  and  holy  impulses  of  nationality— when 
cicatrisation  seemed  superinduced  by  Whig 
palliatives,  and  the  wound  inflicted  on  our  Irish 
pride  and  honour  no  longer  gaped  and  bled — 
CConnell  tore  asunder  the  bandages  and  re- 
vealed to  Ireland  the  exact  seat  and  true  char- 
acter of  her  social  and  political  disease.  He 
cast  to  the  winds  the  soothing  system,  and 
amused  his  countrymen  from  the  delirious  re- 
pose produced  bj  dependence  on  the  svmpathies 
of  foreign  faction.  The  memories  of  the  past, 
blending  glorious  traditions  of  remote  days  with 
recollections  of  modem  '82  were  appealed  to ; 
the  necessities  of  the  present  time  were  bared 
to  view  in  their  appallmg  reality ;  the  hopes  of 
the  future  were  invoked,  until,  by  every  varied 
argument  addressed  to  their  judgment  and  their 
fbelings — their  own  firesides — the  tombs  of  their 
fathers — the  cradles  of  their  children — he  so 
wrought  upon  the  millions  that  they  answered 
his  invitation  to  come  forth  fh>m  bondage  with 
the  unanimity  of  one  man.  .  .  .  Meeting  was 
held  after  meeting,  each  exceeding  its  pre- 
decessor in  numbera,  and  all  without  exception 
challenging  respect  for  the  demeanour  of  the 
masses  who  attended.  .  .  .  The  million  shout  of 
Tara  completed  the  proof^  and  flung  back  the 
responsibiUty  again  upon  the  leaders!  Yes, 
the  people  had  sufficiently  shown  their  willing- 
ness and  worthiness  to  be  led,  by  a  thousand 
proofs  of  devotion  to  the  cause  and  of  fidelity 
to  their  leaders.  Whither  and  when  ?  began  to 
be  askedy  ere  the  echoes  of  Tara  had  died  upon 
the  pubUc  ear.  The  leaders  have  answered, 
and  the  responsibility  is  again  upon  the  people. 
The  Rubicon  has  been  crossed  by  the  promulga- 
tion of  a  plan  for  the  reconstruction  of  an  Irish 
legislature.  For  weal  or  for  woe — for  ages  of 
'bondage  or  centuries  of  independence— -we 
stand  committed.  Forward  and  prompt  action 
is  sure  of  its  reward  in  speedy  and  glorious 
triimiph — the  criminal  abandonment  of  oppor- 
tunity is  equally  certain  to  be  avenged  in  the 
perpetuation  of  misrule.  .  .  .  Ireland  must  be- 
come a  nation  now,  or  continue  a  province  for 
ever.  We  purposely  postpone  critical  details 
of  the  plan  submitted  under  the  sanction  of 

(a)  See  bdow,  p.  S89. 


0*Connell's  name,  and  with  the  authority  of 
the  Association — contenting  ourselves  to  admire, 
and  inviting  our  countrymen  to  admire  with  us, 
the  symmetry  of  the  temple  of  freedom  raised 
for  their  reception.  The  portals  stand  open — 
the  genius  of  '82  has  consecrated  the  edifice — 
there  may  be  a  bench  removed  with  advantace, 
or  an  alteration  of  internal  arrangement  with 
convenience;  but  the  exigence  of  the  hour  is 
to  secure  possession  and  appropriate  the 
structure  to  the  sacred  uses  of  self-legislation. 
The  number  of  representatives  who  will  occupy 
seats  in  the  future  Irish  House  of  Commons 
happens  to  coincide  with  that  determined  upon 
as  the  most  eligible  limit  for  the  intended  Pre- 
servative Society.  It  is  desirable  for  many 
reasons  that  the  distribution  of  representation 
should  be  the  same,  so  that  the  transition  may 
be  easy  and  natural  to  the  recognised  and 
technically  legal  condition  of  a  Parliament. 
The  chosen  trustees  of  the  people's  money  now 
will  have  the  first  claim  upon  their  votes  here- 
after. Much  inconvenience  will  be  prevented 
by  limiting  the  number  strictly  according  to 
the  schedule  submitted  to  the  nation  in  the  plan 
of  the  Association.  Constituencies — as  they 
will  he — districts  as  they  are — having  greater 
enthusiasm  in  the  cause,  or  enabled  to  contribute 
more  liberally  to  the  qualifying  fund  than  others, 
can  transfer  to  the  less  fortunate  looalides 
their  surplus  of  ability  and  pecuniary  weight 
with  advantage  and  honour  to  both  parties." 

But  going  further,  I  would  wish  to  re- 
call to  your  recollection,  that  on  the  pro- 
rogation of  Parliament,  Her  Majesty  made 
a  speech  from  the  throne,  which  had 
reference,  among  other  matters,  to  the 
existing  state  of  Ireland,  and  it  was  in 
reference  to  ^at  speech  that  the  obserra- 
tions  were  made  by  Mr.  0*OonnelL  Her 
Majesty  said : 

'*  I  have  observed  with  the  deepest  concern, 
the  persevering  efibrts  which  are  made  to  stir 
up  discontent  and  disaifecdon  among  my  trab- 
jects  in  Ireland,  and  to  excite  them  to  demand 
a  repeal  of  the  legislative  Unipn.  It  has  been, 
and  ever  wiU  be,  my  earnest  desire  to  administer 
the  government  of  that  country  in  a  spirit  of 
strict  justice  and  impartiality ;  and  to  co-operate 
with  Parliament  in  effecting  such  amendments 
in  the  existin|r  laws,  as  may  tend  to  improve  the 
social  condition,  and  to  develope  the  natural 
resources  of  Ireland.  From  a  deep  convioticm 
that  the  Legislative  Union  is  not  less  essential 
to  the  attainment  of  these  objects,  than  to  the 
strength  and  stability  of  the  Empire ;  it  is  my 
firm  determination,  with  your  support,  and 
under  the  blessing  of  Divine  Providence,  to 
maintain  inviolate  Uie  great  bond  of  connexion 
between  the  two  countries.  I  have  forborne 
from  requiring  any  additional  powers  for  the 
counteracdon  of  designs  hostile  to  the  oonoord 
and  welfare  of  my  dominions,  as  well  from  my 
unwillingness  to  distrust  the  efficacy  of  the 
ordinary  law,  as  from  my  reliance  on  the  good 
sense  and  patriotism  of  my  people,  and  on  the 
toleom  declaration  of  Parliament  in  support  <^ 
the  legislative  Union.    I  f eel  assoied  that  thoss 
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of  my  fftithfnl  Babj<)cts  who  have  inflaence  and 
ftathoritj  in  Ireland,  will  discoarage  to  the 
ntmost  of  their  power  a  system  of  peraicious 
agitation,  which  disturbs  the  industry  and  re- 
tards the  improvement  of  that  country,  and 
excites  feelings  of  mutual  distrust  and  animosity 
between  different  classes  of  my  people." 

On  the  26th  of  Aagost,  that  speech  was 
delivered  ftt)m  the  throne.  A  meeting 
was  held  at  the  Association  on  the  28ch. 
Her  Majesty's  speech  had  then  arrived  in 
Dablin.  At  that  meeting  Mr.  0*Connell 
gave  notice  of  a  connter  manifesto  to  be 
addressed  to  the  snbjects  of  the  Crown, 
and  addressed  the  meeting  as  follows : 

**  My  next  topic,  I  mean  to  moye  that  it  be 
referred  to  a  committee  to  prepare  the  draft  of 
an  addreas  to  be  laid  before  the  Association, 
directed  to  our  fellow-subjects  in  every  part  of 
the  universe,  those  who  are  obedient  to  the 
British  throne,  stating  the  grievances  under 
which .  the  people  of  Ireland  suffer,  and  the 
course  which  tbey  deem  it  prudent  to  adopt. 
The  committee  wUl  outer  into  the  details  of  all 
those  matters,  which,  in  my  judgment,  justify, 
and  not  only  justify,  but  demand  the  con- 
tinnance  of  the  present  agitation.  ...  It  is  my 
bosiness  to  vin^cate  the  faithful  people  of  Ire- 
land from  any  guilt  in  the  discontent  that  uni- 
veraally  prevails.  .  .  .  We  are  accused  of  being 
disafifected.  I  deny  and  spurn  the  accusation, 
and  mark  it  with  this  epithet,  it  is  as  false  as 
hell.  We  are  not  disaffected,  we  make  the  con- 
stitutional distinction  between  the  Sovereign  on 
the  throne,  and  the  minister  whose  act  it  is — the 
Sovereign  whose  name  is  used,  the  minister 
whose  responsibility  is  constitutionally  offered, 
though  hitherto  practically  very  useless.  But 
it  has  its  merits.  It  separates  from  the  throne 
any  ebullition  of  that  anger  and  just  indignation 
which  fidae  charges  always  produce ;  and  it  has 
the  effect  of  visiting  that  an^er  and  indignation 
on  the  heads  of  the  base  ministry,  who  would 
dare  to  traduce  as.  In  order  to  vindicate  the 
people  of  Ireland — ^in  order  to  enable  them  to 
decide  what  course  they  shall  hereafter  take,  I 
will  bring  before  the  Association  those  matters 
of  importance  with  which  the  present  crisis  is 
pregnant.  I  will  endeavour  to  shew  them  in 
detail,  and  with  as  much  distinctness  as  I 
possibly  can,  the  state  of  the  Irish  people  at  the 
commencement  of  the  late  Session  of  Parlia- 
ment, and  the  Acts  of  that  Session,  and  I  will 
then  direct  your  attention  to  our  future  pros- 
pects and  our  fhture  conduct." 

Gentlemen,  I  shall  now  call  yonr  atten- 
tion to  a  publication  in  the  PUot  news- 
paper of  the  28th  of  August.  Every 
means  that  could  suggest  themselves  to 
the  minds  of  the  persons  engaged  in  the 
conspiracy  had  been  used  to  excite  dis- 
content and  disaffection  in  the  minds  of 
the  people  of  this  country.  The^  had  been 
roused  to  a  feeling  of  anger  against  those 
who  were  called  their  "Saxon  oppres- 
lon."  They  had  been  taught  their  own 
strength.  They  had  been  brought  together 


in  thousands,  from  distant  parts  of  tiie 
country ;  they  had  been  taught  to  know 
the  reuance  they  might  place  on  them- 
selves; discipline  had  been  carried  on  to 
a  certain  extent.  But  still  there  was  a 
difficulty  in  their  way,  for  if  the  army 
could  be  depended  on,  there  would  be  no 
possibility  of  successfully  carrying  out  their 
designs.  You  have  already  heard  several 
extracts  from  speeches  of  Mr.  0' Connelly 
in  which  he  endeavoured  to  excite  dis- 
affection amongst  the  non-commissioned 
officers  of  the  army,  by  drawing  a  parallel 
between  the  course  adopted  towaros  them 
in  the  English  army,  and  that  pursued 
towards  the  non-commissioned  ofacers  in 
the  French  army.  There  was  nothing 
new  in  this.  It  was  taken  as  many  of  the 
precedents  I  have  already  stated  to  you, 
from  the  precedent  of  1798  previous  to  the 
rebellion  of  1798.  In  the  Report  of  the 
Secret  Committee  of  the  House  of  Com- 
mons in  the  year  1798,  you  will  find  it 
stated,  that  while  the  united  Irishmen — 

*'Were  maturing  their  designs,  and  secretly 
acquiring  the  strength  and  consistency  of  a 
revolutionary  army,  they  omitted  no  artifice  by 
which  they  could  hope  either  to  weaken  or 
embarrass  the  government  of  the  country.  So 
earl^  as  the  year  1792,  the  seduction  of  the 
soldiery  made  a'  part  of  their  system.  They 
were  assured  that  the  season  was  now  arrived 
for  its  accomplishment,  and  no  means  which 
wicked  subtlety  could  suggest  were  left  un- 
employed; printed  papers  were  indoctrioualy 
circulated  among  the  privates  and  non-com- 
missioned officers,  urging  them  to  iusubordina- 
tion  and  revolt ;  holding  out  the  most  tempting 
offers  to  preferment  to  such  as  should  desert 
their  colours." 

'•  When  our  cause  progresses,"  as  you 
heard  from  Mr.  O^Gonnell  at  Baltinglass, 
**  these  grounds  of  discontent  and  dissatis- 
*'  faction  among  the  eereeants  will  be 
**  removed."  Keeping  that  in  view,  I 
now  will  call  your  attention  to  a  publica- 
tion in  the  Tilot  newspaper  of  the  28th  of 
August;  it  is  in  the  form  of  a  letter 
signed,  *'Eichard  Power,  P.P.,"  and  is 
entitled,  "  The  Duty  of  a  Soldier": 

**  There  are  at  this  instant  more  men  in  Ire- 
land who  understand  their  just  rights,  and  who 
are  conscious  of  their  power  of  asserting  them, 
than  ever  existed  in  any  nation  even  of  five 
times  its  population.  There  are  three  millions 
of  as  brave  men  as  ever  trod  the  grass,  united 
as  one,  a  sufficient  number  to  conquer  Europe* 
ready  at  a  sigual,  and  determined  to  die  or 
have  full  and  ample  justice." 

After  pointing  out  that  for  the  complete 
success  of  the  movement,  there  was  one 
class  yet  to  be  appealed  to— the  military 
— the  writer  went  on : 

« A  soldier  is  a  person  who  hires  himself  to 
a  government  for  the  purpose  of  slaytng  Us 
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fellow-men.  He  does  not  otny  dettructiTe 
weapons  for  the  purpose  of  hunting  down  wild 
beasts,  or  butchering  sheep  or  oxen.  No; 
expressly  and  distinctly  it  is  to  kill  his  own 
fellow-creatures.  Viewed  solely  in  this  light, 
every  feeling  of  our  nature  recoils  with  horror 
fkom  the  profession  of  a  soldier;  and  yet  the 
true  soldier  is  a  manly,  generous,  and  noble 
fellow.  His  duty  and  his  object,  it  is  true,  is 
to  slay  his  fellow-man ;  but  then  he  is  no  cut- 
throat or  Orangeman.  He  would  sooner  be  the 
Tictim  of  either  than  stain  his  high  character 
with  the  crime  of  the  one  or  the  infamy  of  the 
other.  He  is  not  the  ready  tool  of  a  bloody- 
minded  tyrant,  who  would  employ  him  to  cut 
down  the  unarmed  and  defenceless.  He  would 
sooner  stand  to  be  shot  at  than  be  converted 
into  a  murdering  man-butcher  by  any  such 
horrible  miscreant.  It  has  been  reported  of  a 
certain  officer  now  stationed  in  Ireland,  that  he 
attended  an  assemblage  of  magistrates  held  on 
the  eve  of  one  of  Mr.  O'ConneU's  great  monster 
meetings,  as  they  are  called,  and  £at  he  offered 
on  just  getting  a  hint  to  drive  a  troop  of  dra- 
goons into  the  body  of  the  meeting,  and  trample 
and  cut  down  like  weeds  men,  women,  and 
children !  If  it  be  a  fact  that  this  red-coatei 
fiend  made  such  an  offer,  and  that  it  is  known 
to  his  fellow-officers  in  the  service,  and  that 
they  now  associate  with  him,  I  call  them  to  their 
teeth  a  pack  of  cowardly,  infamous,  unmanly 
scoundrels.  He  is  no.  soldier.  He  is  not  only 
a  disgrace  to  the  character  of  an  officer,  but  hie 
would  be  a  disgrace  to  a  gang  of  pirates.  No 
brave  man  ever  made  such  an  offer.  A  brave 
man  would  let  himself  be  blown  from  a  cannon 
before  he  would  even  contemplate  it,  and  the 
officers  who  tolerate  such  a  filthy  cannibal 
amongst  them  deserve  to  be  sent  out  to  gloat 
themselves  upon  human  flesh  in  the  oouj^enial 
companionship  of  their  fellow-savages  m  the 
South  Sea  Islands.  Having  said  thus  much 
upon  what  is  not,  I  now  come  to  state  what  is 
the  duty  of  a  soldier.  It  is  his  duty  to  fight 
against  the  enemies  of  his  countiy,  armed  for 
attack,  or  armed  and  forewarned  for  defence. 
This  is  the  sum  and  substance  of  his  duty ;  if 
he  is  ever  employed  for  any  other  purpose  he  is 
not  bound  to  obey ;  but  to  this  duty  he  is  bound 
to  devote  every  energy  of  his  mind  and  body  in 
life  and  death.  .  .  .  The  soldier  is  bound  to 
fight  W^uist  the  enemies  of  his  country  a  just 
war.  This  is  his  sole  duty — ^this  is  his  only 
obligation ;  if  commanded  to  do  anything  else, 
he  is  not  bound  to  obey ;  and  if  he  did  obey 
with  arms  in  his  hands,  when  required  to  do 
anything  unbecoming  a  soldier,  I  would  call 
him  not  only  a  base  slave,  but  an  arrant  coward. 
If  the  government  to  which  he  has  engaged  his 
services  as  a  soldier  should  be  so  iniquitous  as 
to  enter  upon  a  war  of  plunder  or  unjust  op- 
pression against  an  unoffending  people,  he 
should  die  before  he  would  participate  in  such  a 
horrible  crime.  No  supposed  obligation,  no 
imaginary  duty  would  justify  or  excuse  him 
before  God  and  the  world;  he  would  be  a 
robber  and  a  murderer  if  he  advanced  one  step 
in  obedience  to  any  human  being  for  such  a 
wicked  purpose.  [A  worthy  soldier  would 
sooner  let  hunself  be  shot.]" 


There  can  be  no  miennderstanding  this 
publication.  In  the  early  part  it  aflnded 
to  the  effect  created  by  the  vast  number 
of  persons  which  the  system  of  organisa- 
tion had  brought  together,  and  then  spoke 
of  the  necessity  of  obtaining  what  is 
called  justice,  by  '*  peace  if  possible,  but 
peace  or  war,  justice,"  meaning  a  Repeal 
of  the  Union — to  be  obtained  by  peaceable 
means,  if  possible,  or  by  the  intimidation 
to  be  proauced  by  the  demonstration  of 
physical  force — ^then,  if  that  did  not  suc- 
ceed, '*  peace  or  war,  justice,"  or,  in  other 
words,  Bepeal.  It  is  thought  advisable 
to  press  on  the  minds  of  the  soldiers, 
that  if  the  government,  acting  on  the  prin- 
ciple of  their  predecessors,  cteclared  by  a 
minister  of  the  Grown,  that  a  civil  war 
was  preferable  to  the  dismemberment  of 
the  empire,  were  driven  to  the  necessity 
of  protecting  the  loyal  subjects  of  the 
Crown,  by  the  aid  of  the  military,  they, 
the  military,  were  not  bound  to  obey. 
That  is  the  mode  b^  which  you  are  to  have 
a  bloodless  revolution.  The  sergeants  are 
to  pronounce  as  they  did  in  Spain,  the 
mihtary  are  to  coalesce  with  them ;  and 
by  that  means  dinmemberment  of  the 
empire  is  to  be  effected. 

I  now  come  to  another  meeting  of  the 
Association,  which  was  held  on  the  4th  of 
September.  On  that  occasion  Mr.  0*Oon^ 
netl  made  a  speech,  in  which  he  said : 

**I  want  no  revolution,  or,  if  any,  only  a 
return  to  former  times;  such  a  revolution  as 
that  of  1788,  or  1829— a  bloodless,  stainless 
revolution,  a  political  change  for  the  better; 
but  who  can  tell  me  that  we  have  not  sufficient 
resources  remaining,  even  if  our  present  plans 
should  be  defeated  ?  The  people  of  Ireland 
mi^ht  increase  the  potato  culture  and  leave  the 
entae  harvest  of  Ireland  uncut.  What  would 
be  the  remedy  for  that?  Who  could  tell  me 
that  the  Repealers  of  every  class  might  not 
totally  give  up  the  consumption  of  exciseable 
articles?  I  throw  out  these  things  merely  to 
show,  that  if  the  diabolical  attempt  to  create 
bloodshed  should  succeed,  the  people  would  not 
be  deprived  of  their  resources,  and  the  means 
of  vindicating  their  cause." 

To  leave  the  harvest  to  rot  on  the 
ground ;  to  give  up  the  use  of  exciseable 
articles — these  were  the  legal,  the  consti- 
tutional modes  by  which  Mr.  O^ConneU 
tells  the  Association  that  they  are  to 
revive  an  Irish  Parliament.  I  find  that 
in  the  Report  of  the  Secret  Committee  of 
the  House  of  Commons  in  1798,  there  is 
an  allusion  to  the  very  same  plan  in  the 
year  1797,  which  was  to  give  up  the  use 
of  exciseable  articles.  One  would  sup- 
pose that  the  leaders  of  the  Repeal  move- 
ment had  been  studying  the  history  of 
the  rebellion  of  1798,  and  endeavouring, 
as  far  as  they  could,  to  adopt  all  those 
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prinoiples  and  acts  which  led  to  the  pre- 
mature outbreak  of  the  patriots,  as  they 
are  called,  of  that  day.  Mr.  O'Cmnell 
proceeds: 

**  The  harvest  is  now  cut.  I  speak  the  day 
after  the  fair  " — 

He  began  to  think  he  had  gone  rather 
too  far — 

'*and  therefore  with  particular  safety.  A  re- 
tolution  for  the  non-consumption  of  exciseable 
and  customable  articles  Is  not  proposed  at 
present.  It  is  reserved  for  a  greater  exigency ; 
but  I  am  far  from  saying  that  it  may  not  be 
proposed.    I  will  shrink  from  nothing." 

Mr.  O^CowneU  farther  said : 

"  We  have  at  present  in  preparation  two 
separate  and  distinct  plans.  The  first  is  to 
arrange  the  constituencies  in  such  a  manner 
that  if  the  Queen  shall  issue,  by  virtue  of  her 
prerogative,  her  summons  to  the  Irish  Parlia- 
ment, she  may  be  able  to  direct  her  summonses 
to  the  different  constituencies.  Our  plan  on 
that  subject  will  soon  be  ready  for  circulation 
among  the  Irish  people ;  and  taking  the  Reform 
Bill  as  our  basis,  we  will  soon  have  everything 
arranged.  I  wish  to  work  out  this  plan  in  all 
its  details  before  I  form  a  Council  of  three 
hundred.  What  I  am  now  doing,  and  the 
Preservative  Society  are  totally  separate,  dis- 
tinct, and  unconnected — and  though  one  will 
follow  another,  they  are  not  cause,  effect— they 
are  separate  and  distinct  parts  of  my  plan." 

The  Preservative  Society  was  the  in^ 
tended  convention  of  three  hundred  per- 
sons from  the  several  places  which  were  to 
be  represented  in  the  Irish  Parliament. 
To  get  rid  of  the  character  of  delegates, 
and  to  escape  the  provisions  of  ^e  Con- 
vention Act,  the  qualification  for  each 
member  of  the  Society  was  the  payment 
of  1001. — as  if  it  were  possible  by  any 
such  contrivance  to  deprive  snch  an 
assembly  of  its  tme  character.  If  they 
had  not  been  checked,  it  is  impossible  to 
say  to  what  lengths  these  proceedings 
would  have  ultimately  proceeaed. 

£The  Attorney  General  next  referred  to 
on  article  in  the  Pilot  of  September  6, 
headed,  "  The  Irish  in  the  English  Army : 
Mr.  O'Callaghan's  Letters  " :] 

"  This  gendeman,  the  Irish  public  are  aware, 
was  the  first  who  revealed  the  secret  of  the 
composition  of  the  army  in  reply  to  that  un- 
principled publication,  the  English  Standard. 
That  paper,  forsooth,  would  threaten  the  Irish 
nation  with  the  army,  if  they  merely  discussed 
the  subject  of  the  Bep^  of  the  Union  ?  How- 
ever, we  soon  found  a  champion  in  the  person  of 
Mr.  CCallaghan.  He  silenced  the  Standard  by 
analynng  the  army,  and  showing  that  above 
forty-one  thousand  Paddies  served  in  that  force ! 
The  author  may  well  observe  in  his  prefiu^e: 
'  Indeed,  since  the  Spanish  army  have  ventured 
to  pronounce  that  orders  to  fire  upon  one's 
fellow-  subjects  are  not  in  every  case  to  be 
obeyed,  inasmuch  as  those   orders   may    not 


always  be  founded  on  justice ;  and  when  not  so 
founded,  can,  i!  obeyed,  be  only  complied  with 
in  viglation  of  the  solemn  commandment, "  Thou 
shalt  do  no  murder*' ;  since  the  patriotic  Spanish 
army,  like  that  of  France  at  the  revolution, 
have  HO  presumed  to  think,  and  to  prove  they 
think,  that  soldiers  are  not  always  to  be  counted 
upon  as  mere  unreasoning  or  couscienceless 
herds  of  wholesale  and  unconditional  mun- 
butchers,  whenever  the  aristocrat  oppressors  of 
the  community,  under  the  designation  of  govern* 
ment,  may  command  the  people  to  be  massacred 
for  not  submitting  to  injustice  ;  since  the  fresh 
moral  lesson  has  been  pronounced  for  all  whom 
it  may  concern,  it  is  difficult  to  perceive,  even 
independent  of  the  circumstance  of  so  many  of 
the  military  being  known  Bepealers,  how  the 
great  mass  of  our  army  can  be  reckoned  on  to 
uphold,  at  the  expense  of  their  own,  as  well  as 
the  people's  cause,  the  supremacy  of  an  oli- 
garchy, whose  generosity,  gratitude,  and  ten- 
deme»s  to  the  soldiery  for  so  doing,  consist  of 
promotion  to  commissions  only  fur  the  rich; 
the  mangling  lash  to  the  bleeding  back,  and 
such  merciless  drillings  as  have  caused  poor 
private  M'Manus  to  dirop  down  dead,  and  pri- 
vate George  Jubee,  a  soldier  of  acknowledged 
good  character,  to  send,  in  desperation,  a  bullet 
through  adjutant  Robertson  Mackay's  body.' 
Aye,  there's  the  rub,  as  Mr.  O'CaUaghan  so 
forcibly  observes ;  and  his  able  and  universally- 
accessible  publication,  from  which  the  above 
extract  is  taken,  is  one  of  the  best  hand-grenades 
that  could  be  directed  against  the  abuses  of 
such  a  system.  It  shomd  be  circulated  in 
every  direction." 

I  could  read  some  publications  in  1797, 
from  the  Prese  newspaper  of  that  day,  of 
exactly  the  same  tendency.  Mr.  Barrett 
has  taken  care,  to  the  best  of  his  abilities, 
that  these  pablioations  should  be  brought 
under  the  notice  of  the  army,  and  that 
they  might  always  be  found  in  the  sol- 
dier's knapsack. 

The  view  taken  by  the  Government,  of 
this  agitation,  appeared  clearly  from  Her 
Majesty's  speech  of  the  26th  of  August, 
but  this  had  no  effect  whatever  among 
the  members  of  this  Association,  for  on 
the  10th  of  September  another  multitu- 
dinous meeting  took  place  at  Loughrea. 

[The  Attorney  Oenerdl  referr^  to  a 
meeting  at  Loughrea  on  September  10.] 
At  the  subsequent  dinner  Mr.  0*CowneU 
said: 

**That  the  Ministry  had  but  one  arrow  in 
their  quiver,  and  out  they  came  with  it  in  the 
Queen's  speech.  All  Europe  was  to  be 
astonished  by  the  splendour  of  her  speech 
against  Ireland.  Oh!  what  a  trick  it  was — it 
was  worse  than  even  a  scolding  match  between 
two  fishwomen,  for  the  fish  woman  would  give  her 
antagonist  a  power  of  replying  to  her,  but  they 
kept  all  the  scolding  on  one  side.  'Twas  an 
unfair  advantage,  Judy,  you  took  of  us." 

There's  the  way  the  Queen's  speech  was 
spoken  of  by  the  members  of  the  National 
Bepeal  Association. 
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"  It  was  an  anfair  advantage  that  Jadv  took 
of  us." 

In  another  part  of  his  address  at  that 
dinner,  he  says: 

"  My  maxim  is,  he  who  commits  a  crime 
gives  strength  to  the  enemy." 

I  think  the  jury  perfectly  well  under- 
stand now  what  that  term  means. 

£0n  September  10,  a  meeting  of  the 
Association  was  held,  and  Dr.  Oray  re- 
ported that  circulars  regarding  the  Arbi- 
tration Courts  had  been  forwarded  to  the 
Bepeal  Wardens,  and  that  deeds  of  sub- 
mission and  other  neceseary  documents 
had  been  procured,  and  were  ready  to  be 
sent  down  into  the  country.  Mr.  0*Oonnell 
expressed  his  delight,  and  stated  that  his 
main  object  was  to  supersede  altogether 
the  necessity  of  the  people  appealing  to 
the  magistrates  constituted  by  kkw. 

At  a  meeting  on  the  13th,  Mr.  0*ConneU 
read  his  counter  manifesto  to  the  Queen's 
speech,  in  the  form  of  an  address  to  the 
subjects  of  the  British  Crown.(a)l 

Mr.  O'Connell  moved  that  this  address 
should  be  printed  on  a  broad-sheet,  and 
circulated  throughout  England,  Ireland, 
and  the  Colonies.  The  motion  was  carried 
unanimously  by  acclamation.  In  this  ad- 
dress he  distinctly  states,  and  the  Asso- 
ciation adopt  the  statement,  that  they  have 
no  hope  of  redress  from  Parliament,  that 
they  suflBce  for  themselves — that  unless 
they  redress  themselves,  they  shall  get 
redress  from  no  other  quarter ;  and  then, 
when  he  speaks  of  the  constitutional 
mode  by  wnich  they  are  to  obtain  that 
redress,  he  omits  to  say  what  it  is.  It  is 
for  you  to  consider  what  were  the  inten- 
tions of  those  who  announce  that  griev- 
ances, if  they  exist,  are  to  be  redressed 
— ^not  by  the  Parliament  of  the  country, 
but  by  the  Irish  themselves.  This  address 
was  circulated  by  means  of  the  Bepeal 
Press.  But  lest  the  Bepeal  Press  might 
not  give  it  sufficient  circulation,  it  was 
printed  on  a  broad-sheet,  and  circulated 
m  every  part  of  the  United  Kingdom, 
and,  I  believe,  through  the  Colonies. 

Gentlemen,  the  mode  by  which  the 
Irish  were  to  right  themselves,  is  more 
unequivocally  pointed  out  at  the  next 
monster  meeting,  because,  as  the  con- 
spiracy gained  strength,  the  mask  was 
removed  by  degrees;  and  as  the  con- 
spiracy proceeds,  we  find  the  pretexts 
upon  which  these  meetings  were  held, 
and  the  objects  of  them  almost  cease  to 
be  concealed.  The  meeting  was  held  at 
Clifden,  on  the  17th  of  September,  four 
days  after  the  Association  declared  by 
acclamation  that  they  must  redress  them- 
lelves,  and  that  there  was  no  hope  from 
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the  Parliament  of  the  United  Eangdom. 
Dr.  Oray,  who  was  present,  gives  an 
account  of  the  meeting  in  his  paper,  and 
in  bis  description  the  horsemen  who 
attended  are  described  as  "troops  of 
peasant  cavalry."  It  is  stated  that  they 
had  Bepeal  cards  in  their  hats,  tied  on 
with  green  ribbons,  and  that  this  cavalry 
was  headed  by  farmers,  who  carried  mem- 
bers* cards  also  tied  on  with  green  ribbons. 

Bands  attended  as  at  former  meetings 

they  were  part  of  the  pomp  and  circum- 
stance attending  them— and,  as  Mr.  Duffy 
thinks,  were  important  ingredients. 

Mr.  O'ConneU  spoke  at  Clifden  as 
follows  : 

"I  had  no  douht  at  all  that  the  women  of 
Connemara  were  as  handsome  and  modest- 
looking  as  any  in  the  world.  That  opinion  has 
been  abundantly  confirmed  by  the  beauteous 
scene  I  have  beheld  to-day.  But  I  came  here 
to  make  an  experiment  on  the  men.  I  have 
them,  and  now  I  will  make  my  experiment  on 
them.  1  want  to  know  whether  you  are  not  as 
brave  and  as  Irish  as  the  rest  of  the  nation  ? 
I  want  to  know  whether  you  are  not  as  honest, 
as  true,  as  faithful  as  the  rest  of  vour  country- 
men ? "  '^ 

In  another  part  of  the  same  speech  he 
said : 

**  You  have  no  commerce,  and  where  are  vcmr 
manufactures?  Oh!  you  have  no  manufae- 
tures.  W  hy  ?  Because  Ireland  is  governed  by 
Saxons,  and  not  by  Irishmen.  Will  you  join 
me  in  giving  Ireland  to  the  Irish  ?  " 

He  did  not  tell  the  misguided  people 
whom  he  addressed,  that  if  commerce  and 
manufacture  did  not  flourish  in  this 
country  as  they  did  in  England,  it  was  in 
consecjuence  of  that  pernicious  and  de- 
structive system  of  agitation  which  has 
been  the  curse  of  this  country  for  years. 
He  did  not  tell  them  it  was  that  agitation 
that  kept  English  capital  out  of  the 
country  ;  he  did  not  tell  them  it  was  the 
msecurity  of  property,  aye,  of  life,  which 
prevented  the  English  capitAl,  the  Saxon 
capital,  from  flowing  into  Ireland;  he  did 
not  tell  them  that  if  we  had  not  commerce, 
if  we  had  not  manufactures  to  the  same 
extent  as  the  sister  country,  there  were  no 
persons  whom  the  Irish  people  had  to 
thank  for  it  but  those  engaged  m  this  con- 
spiracy, and  their  associates. 

At  the  dinner  on  the  same  day  Mr. 
O'OonneU's  observations  were  also  of  a 
very  imequivocal  kind. 

"  I  have  demonstrated  that  I  have  more  men 
of  a  fighting  age  (why  should  I  not  use  that 
word?)  ready  to  stand  by  their  country,  than 
ever  evinced  that  determination  before." 

That  is  the  constitutional  way  by  which 
they  were  to  redress  themselves. 

**  I  say  to  England,  we  will  use  no  violence, 
we  will  make  no  attack,  we  will  reserve  our 
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force  for  defence,  but  attack  us  if  jrou  dare. 
What  is  the  aiunrer?  We  do  not  intend  to 
attack  you,  and  you.  need  not  set  us  at  defiance. 
My  reply  is  the  schoolboy's,  'Thank  you  for 
nothing  says  the  g^allipot.'  But  then  they  say, 
how  can  you  carry  repeal?  If  you  take  a 
single  additional  step  we  will  go  to  law  with 
you.  My  answer  is,  ^t  I  am  an  old  lawyer, 
and  the  proyerb  says  you  cannot  catch  old  birds 
with  chaff,  and  they  are  not  able  to  beat  an 
old  lawyer  with  chaff  at  all  events.  I  set  your 
chaff  at  defiance,  and  will  take  the  next  step 
in  spite  of  you." 

I  pray  your  attention  to  what  follows : 

"  We  are  appointing  men  to  act  m  arbitrators 
in  the  room  of  the  magistrates  who  were  struck 
off,  and  those  who  are  left  in  the  commission, 
who  are  infinitely  worse.  Last  year  Goulbum 
took  off  the  duty  on  arbitration,  as  if  he  actually 
had  seen  what  was  coming." 

In  a  anbeequent  part  of  his  speech  he 
added: 

"  Tou  will  see  in  the  newspapers  a  report  of 
the  first  Ck)urt  of  Arbitration,  which  will  sit  on 
Friday  next.  Dr.  Gray  in  the  chair.  It  will  sit 
every  Friday ;  afterwards  they  will  spread 
through  the  country.  We  have  had  a  number 
of  applications  for  the  establishment  of  Courts 
in  yarions  parts  of  Ireland,  and  I  am  convinced 
that  it  will  work  well.  Disputes  which  now 
fester  and  rankle  in  a  village  will  be  settled 
amicably.  It  will  spread  further ;  I  will  apply 
the  principle  to  a  higher  class  of  cases.  We 
will  appoint  arbitrators  for  everything  the 
people  may  ohoose,  nnd  I  trust  before  I  am 
twelve  months  older  to  take  half  the  business 
out  of  the  superior  Courts.  This  is  laying  the 
basis  of  a  judicial  system,  and  above  all  it  is 
safe — I  defy  all  the  Crown  lawyers  to  find  a 
flaw  in  the  plan." 

Well  might  Mr.  Bufy  say  they  had  all 
the  incidents  of  a  nation, — taxation,  jus- 
tice, almost  le^lation,  and  I  may  add 
organization.  They  were  acquiring  powers 
inconsistent  with  the  safety  of  the  coun- 
try.   He  further  said : 

"  For  the  present  year  my  monster  meetings 
are  nearly  over,  there  will  not  be  above  seven  or 
ei^t  more  of  them ;  but  before  I  have  done 
with  them,  the  demonstration  of  moral  com- 
bination and  of  the  mighty  giant  power  of  the 
people  of  Ireland  will  be  complete.  Their 
snbordination  will  be  complete.  Their  disci- 
pline will  be  complete.  Why,  you  saw  how 
the  cavalry  fell  in  and  took  their  station,  four 
by  four,  at  the  word  of  command  of  Tom 
Steele.  No  aide-de-camp  of  the  Lord  Lieu- 
tenant was  ever  obeyed  so  cheerfullv  as  he 
was." 

The  next  meeting  took  place  at  Lis- 
more,  on  the  24th  of  September ;  Mr. 
O'OonneZ/ said: 

"  If  you  were  wanted  by  me  to-morrow,  would 
yoo  not  come  ?    Let  as  many  as  would  come  at 
my  call  hold  np  their  hands." 
78181. 


Here,  it  is  stated  in  the  paper  of  some 
of  the  defendants : 

**  A  dense  forest  of  uplifted  hands  waved  to 
and  fro  amid  the  most  tremendous  cheering  we 
ever  witnessed;  the  scene  was  actually  mde- 
scribable.*' 

It  is  not  very  wonderfal  that  at  Bal- 
tinglass,  in  the  conversation  among 
the  people,  they  should  have  had  con- 
veyed to  their  minds,  whatever  Mr. 
O^ConmU'e  view  may  have  been,  that  *'  the 
time  is  nigher  than  you  think."  At  the 
dinner  at  Lisniore,  Mr.  O'OonneZZ  stated  : 

"Aye,  in  Mallow  things  looked  more 
threatening;  they  were  ready  to  bring  their 
horse,  foot,  and  artillery  on  us,  but  in  that  very 
Mallow  I  hurled  at  them  my  high  and  haughty 
defiance.  I  told  them  they  could  not  conquer 
the  Irish  people.  They  admitted  the  truth  of 
my  assertion,  and  neither  attempted  to  conquer 
or  delude  us.  No ,  they  left  us  to  work  out  the 
national  question  of  Ireland's  hope  and  redemp- 
tion. All  that  is  required  of  us  is  to  work  it  in 
such  a  way  as  that  there  will  be  no  destruction 
of  its  parts,  but  that  all  may  arrive  securely  at 
the  point  we  wish." 

And  he  again  referred  to  the  Arbitra- 
tion Courts. 

**My  first  anxiety  is  to  wrest  from  the  pre- 
sent judicial  administration  its  unholy  authority, 
to  do  away  with  the  wrangling  of  the  petty- 
sessions  courts,  where  the  magistrates  preside. 
I  want  to  have  tribunals  of  reconciliation,  in 
every  parish  in  Ireland,  existing,  not  by  patent 
from  the  Crown,  or  imbued  with  Saxon  notions 
of  justice,  but  fair,  equitable,  and  impartial  tri- 
bunals, where  the  people  may  fairly  settle  their 
differences  by  impartial  arbitration." 

He  wants  to  have  the  tribunals  not 
existing  by  patent  from  the  Crown.  He 
then  proceeds  thus : 

"  I  implore  you  to  continue  your  confidence 
in  me.  Let  it  not  be  by  the  shout  that  you 
will  support  me.  Wait  for  a  moment,  and 
allow  me  to  tell  yon  when  the  time  comes  to 
exert  yourselves." 

This  was  on  the  24th  of  September.  On 
the  following  day,  the  25tn,  an  article 
appeared  in  3ie  Pilot  newspaper,  headed, 
"  The  Army,  the  People,  and  the  Govern- 
ment," a  subject  very  important  for  those 
who  had  determined  to  redress  themselves 
without  the  aid  and  without  the  concur- 
rence of  Parliament. 

£The  Attorney  General  read  the  article, 
which,  after  an  attack  on  the  purchase 
system,  went  on : 

*<  Every  dog  has  his  day,  and  Grod  knows  the 
poor  sergeants  and  privates  deserve  their  days. 
Why  not  adopt  the  system  of  rising  from  the 
ranks,  which  the  people  adopted  m  France, 
when,  maddened  by  oppression,  they  rose  up 
and  knocked  their  tyrants  on  the  heads  ?  Of 
course  we,  the  moral  instructors  of  the  Irish 
people,  do  not  recommend  the  system  of  rising 
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up  and  knocking  on  the  head  which  the  French 
were  compelled  to  adopt.  Far  from  it.  We  are 
the  old  friends  of  peaceable  agitation.  The 
Liberator  has  said,  '  he  who  commits  a  crime, 
pyes  (>trength  to  the  enemj/  and  we  belieTe 
It  is  quite  sufficient  reason  for  the  Irish  not  to 
commit  a  crime,  when  we  tell  them  that  euemy 
is  England.  We  are  pretty  sure  they  are  not 
inclined  to  strengthen  her,  at  any  rate.  .  .  .  Yes, 
persecute  the  soldier  to  the  utmost,  over-drill 
him  in  the  dog  days,  withhold  his  furlough,  de- 
prive him  of  his  newspaper,  confine  him  lor  the 
slightest  fault,  march  him  to  the  house  of  Gk>d 
armed  and  accoutred  as  if  for  battle,  but  leave 
him  the  Press  open,  and  he  has  still  some  hope. 
But  go  farther,  deprive  him  of  an  honest  uncor- 
rupted  Press,  and  you  drive  him  to  madness,  or 
perhaps  we  should  say  revenge !  Let  us  look 
to  the  state  of  the  5th  Fusiliers.  Our  readers 
will  no  doubt  remember  the  hapless  fate  of 
poor  M^Manus,  who  was  proved  to  have  dropped 
down  dead  from  over-drilling.  Well,  what  was 
the  consequence  ?  A  fine  youo^  man  of  unim- 
peachable character,  an  Englishman  and  a 
Protestant,  named  Gkorge  Jubee^  stepped  out  of 
the  ranks,  and  drilled  a  hole  in  through  the  body 
of  the  Adjutant,  one  Robertson  Mackay,  an  in- 
famous Scotch  tynint.(a)  Thus  was  the  drilkr 
driUed,  But  this  was  not  all.  When  an  inquest 
was  held  on  the  carcass,  it  came  out  that  the 
Colonel  of  this  regiment  had  received  a  letter, 
when  the  regiment  was  stationed  at  Fermoy, 
threatening  him  with  the  punishment  of  death  ; 
and  we  suppose  the  maddened  Jubee  would  have 
fusileered  the  Colonel,  if  he  had  not  wisely  left 
the  now  dangerous  post  of  over-driller  to  the 
care  of  Sawney  Robertson  Mackay." 

This  is  the  "moral  instmotor,"  stating 
that  a  young  man  of  nnimpeaohable 
oharaoter  stepped  out  of  the  ranks,  and 
oommitted  a  mnrder  by  shooting  his 
officer.  Thns  were  the  people  to  effect  a 
Bevolntion,  which  was  to  lead,  as  the 
morsJ  instructor  said,  to  all  the  people  of 
Ireland  dividing  the  land  among  them- 
selves like  brothers. 

*<  The  soldiers  of  the  Fifth  appear  to  be  in 
their  political  principles  decided  Biepealers .  Not 
physical  force  Repealers,  for  if  they  were  so, 
having  plenty  of  arms  and  ammunition,  they 
could  easily  appeal  to  that  open  violence.  This 
*  physical  force  *  or  armed  violence  was  what 
the  Government  had  the  silliness  to  threaten 
the  Liberator  and  his  millions  with.  But  from 
some  cause  best  known  to  themselves  they  for- 
got to  execute  their  threat  When  a  detach- 
ment of  the  Fifth  left  Loughrea  some  weeks 
ago,  the  Repealers  with  their  temperance  hands 
accompanied  that  detachment  for  above  two 
miles  out  of  the  town,  and,  on  taking  their  last 
sorrowful  farewell,  the  soldiers  are  stated  to  have 
taken  off  their  caps  and  cheered  for  Repeal. 
Thus  the  country  appears  never  to  have  been  so 
safe,  as  the  people  and  the  army  are  on  the 
best  of  terms.  This  is  exactly  what  a  popular 
government  would  desire.      But  certain  spy- 


(a)  See  Ann.  Reg.  184a,  Chron. 


employing  monsters  would  seem  to  wish  to 
' tamper  with  the  army*  and  to  instigate  it  to 
fall  on  the  unoffending  people — men,  women, 
and  children.  But  these  untried  and  onim- 
peached  villains  would  do  well  to  first  consider 
the  feelings  of  the  army.  An  army  has  often 
proved  a  two-edged  weapon,  which  is  likely  to 
wound  the  hand  that  wields  it.  Thank  God, 
however,  we  have  lived  to  see  the  army  morally 
reformed,  so  £ar  as  the  soldiers  are  concerned. 
We  therefore  would  wish  to  see  promotion  from 
the  ranks  general,  and  flogging  or  back-mangling 
totally  abolished.  Let  a  soldier  be  shot,  but  not 
flogged." 

[The  article  went  on  to  refer  to  the 
admirable  letters  (a)  of  John  Oomeliui 
O'Oallaghan,  author  of  the  Green  Bookf^).] 

**  These  letters  settle  for  ever  the  question  of 
England's  weakness.  These  letters  first  let  the 
cat  out  of  the  bag.  They  teach  the  soldier  his 
importance,  showing  him  that  he  is  an  account- 
able being— not  what  certain  traitors  would 
make  him,  an  unconditional  murderer.  They 
teach  Ireland  her  strength,  and  also  teach  Eng- 
land hers,  which  the  whole  world  now  admits  to 
uocsist  of  Irish  soldiers  and  sailors.  With 
(yCcdlaghan*t  Letters  in  one  hand,  and  the 
Green  Book  in  the  other,  we  set  at  defiance  the 
conspirators  who  would  dare  talk  of  warrmg  on 
the  Irish  nation.  He  first  directed  the  public 
attention  to  the  imny,  showing  its  component 
parts  and  revealing  the  astoundm^  Act  of  forty- 
two  thousand  Paddies  serving  m  the  pay  of 
England  ...  To  conclude,  we  agree  wiUi 
0*uaUaghan*s  golden  maxim,  never  to  cease 
advocating  the  cause  of  the  poor,  whether  they 
be  peasants  in  the  field,  or  sofdiers  in  the  ranks 
— whether  they  be  tyrannised  over  by  the  exter- 
minator's agent,  or  the  over-drilling  marttHet," 

These  publications  were  to  be  circolated 
among  the  army,  and  I  ask  yon  the  objeot 
Mr.  Ba^rrett  had  in  view,  when  he  wished 
to  hare  them  so  circulated.  There  is  an- 
other publication  in  the  6am  e  paper  of 
such  a  character,  that  I  think  it  necessary 
to  refer  to  it.  It  is  an  article  headed: 
' '  Eumonred  death  of  General  Jackson. 
The  battle  of  New  Orleans,"  in  the  coarse 
of  which  the  writer  said : 

"Before  we  proceed  to  deal  with  the  latter 
branch  of  the  subject,  we  cannot  help  remark- 
ing again,  by  way  of  warning,  to  those  who 
threaten  us  with  aggression,  that  Jackson  was 
only  a  lawyer.  O'Connell  is  one  tool  The 
former  surprised  the  British  by  attacking  them 
twice  in  the  night ;  so  might  the  latter,  were  he 
driven  to  it,  especially  as  darkness  equalises 
undisciplined  with  disciplined  men,  throwing 
the  advantage,  if  any,  in  fkvour  of  the  former ; 
the  pike  being,  from  the  distinctive  peculiarity 


(a)  The  Irish  in  the  English  Army  and  Navy, 
^nd  the  Irish  Arms  Bill.  In  five  letters,  by  Jolm 
Cornelius  O'Callaghan,  Dublin,  1848. 

(6)  The  Green  Book ;  or,  Gleanii^  from  the 
Writing  Desk  of  a  Literaiy  Agitator.  By  John 
Comehns  CCallaghan,  Dublin,  1841. 
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fii  its  sh^w,  the  weapon  best  adapted  for  nigbt. 
We  do  not  mentioD  these  things  because  we  are 
anxious  for  an  outbreak,  but  because  we  wish 
to  prevent  it.  The  best  way  to  preserve  peace 
is  to  show  that  we  are  prepared  for  war ;  for 
even  bulls,  when  they  find  that  they  are  equally 
matehed,  have  the  sagacity  to  be  civil  to,  and 
shy  of  each  other." 

This  artiole  oontainB  many  other  obser- 
Ttttions,  but  what  I  have  read  will  be 
■nffioient  justification  for  my  obseryations, 
as  to  this  moral  instmctor  of  the  people, 
who  recommends  the  pike  as  the  most 
useful  instroment  for  tnat  ]>6iriod  of  the 
twenty-four  honrs  which  is  wrapt  in 
darkness. 

On  the  27Qi  and  28th  of  September, 
meeting  were  held,  at  which  the  form  of 
the  arbitration  deed  and  the  proclamation 
were  submitted  to  the  Association.  The 
proclamation  was  headed  bj  a  harp  and 
orown,  and  fk-om  its  form  you  will  not  be 
surprised  that  Mr.  Duffy  said,  they  had 
assumed  all  the  forms  of  government ;  it 
runs  thus : 

*' Whereas  there  has  been  formed  for  the 

district  of ,  a  court  of  arbitration;  Mr. 

— -,  the  secretary,  will  furnish,  firee  of  ex- 
pense, the  necessary  forms,  and  give  such 
mformation  as  may  be  necessary  for  the  leeal 
oommencement  of  arbitration  suits : — signed  by 
order,  T.  M.  Ray,  Secretary." 

That  was  the  system  sought  to  be 
established,  which  was  to  supersede,  not 
only  the  proceeding  of  the  petty  sessions 
coiurts,  but  those  of  erery  court  in  Ireland 
exercising  jurisdiction  under  patent  from 
the  Crown. 

Gkntlemen,  I  hare  now  arriyed  at  an 
important  date  in  those  transactions,  the 
1st  of  October.  It  was  on  that  day  that 
the  meeting  was  held  at  the  Bath  of 
liullap^hmasli.  Mr.  O^ConneU  stated  at 
the  dmner  there  were  a  million  present 
in  the  morning;  the  lowest  calculation 
was,  I  belieye,  250,000.  Mr.  O'ConneU, 
Mr.  Steele,  Mr.  BarreU,  Mr.  Bay,  and  Dr. 
Oriiy,  were  all  present.  The  Bath  of 
Mnllaghmast  was  selected  for  this  mul- 
titudinous display  of  physical  force,  for 
this  reason,  as  stated  by  Mr.  O'Oonnell : 

*'  I  choose  this  place  for  the  meeting,  because 
it  was  the  precise  spot  on  which  English  trea- 
chery and  fklse  Irish  treachery  consummated  a 
massacre  unequalled  in  the  history  of  the  world, 
until  the  massacre  of  the  Mamelukes  by  Mehe- 
metAli" 

Bnok  was  the  reason  assigned  by  Mr. 
(yCanneU  himself  for  selecting  that  place. 
I  suppose  it  will  be  said,  that  those  who 
selected  this  spot  for  assemblage  had 
not  combined  to  excite  hostility  between 
difierent  classes  of  her  Majesty^B  subjects. 
But  why  was  this  spot  selected  P  What 
was  the  meaning  of  such  allusions  ad- 


dressed to  an  excitable  people,  who  if 
left  alone,  and  not  misguided,  misled,  and 
misinformed,  would  be  obedient  to  the 
laws  P  By  selecting  this  spot  the  forgotten 
proyocations  of  centuries  past  have  been 
raked  up,  the  sufferings  ot  our  ancestors 
brought  into  view,  and  all  for  the  wicked 
purpose  of  exciting  hostility  between 
lellow-subjects  of  the  British  Queen. 

GUmtlemen,  at  that  meeting  a  document 
was  handed  about  by  a  person  who  said  it 
had  been  printed  expressly  for  all  the 
well-wishers  of  their  country,  by  the 
desire  of  Mr.  O'OonneU;  and  groups  of 
the  country  people  were  observed  in 
different  parts  of  the  field  listening  to 
persons  reading  that  paper  to  them.  Lest 
the  language  used  on  the  platform  mieht 
not  reach  the  more  remote  parts  of  that 
vast  assemblage,  the  course  was  adopted  of 

Srinting  and  circulating  this  most  in- 
ammatory  publication.  It  is  headed, 
"  A  full  and  true  account  of  the  dreadful 
slaughter  and  murder  at  Mullaffhmast,  on 
the  bodies  of  400  Boman  Catholics."  I 
will  not  trouble  you  by  reading  this  docu- 
ment at  full  length,  out  I  shall  quote  a 
few  passages  from  it,  in  order  thiett  you 
may  understand  its  nature : 

"  The  chief  men  of  the  septs  of  O'More  and 
Oifally  were  invited  by  the  Earl  of  Sussex  to  a 
friendly  conference  at  the  Bath  of  Mullaghmast. 
All  the  leading  men  of  talent  and  courage  of 
the  tribe,  to  the  amount  of  400,  rode  into  the 
fatal  Rath.  They  perceived  too  late  how  per- 
fidiously they  had  been  dealt  with  ;  they  found 
themselves  surrounded  by  a  triple  line  of  horse 
and  foot,  and  at  a  given  signal  these  fell  upon 
the  unarmed  and  defenceless  gentlemen,  and 
murdered  them  all  on  the  spot." 

It  concludes  with  attributing  such 
treachery  as  a  common  feature  in  the 
policy  of  England : 

^  Did  she  not  always  act  thns  ?  Has  she  not 
ever  thus  used  those  who  sued  to  her  for  mercy 
— ^bas  she  not  always  betrayed  those  who  con- 
fided in  her  honour  ?  Is  she  changed  ? — No ! 
Consistent  in  villainy,  she  is  doing  now  in  India 
what  she  formerly  perpetrated  in  this  country, 
and  so  she  miffbt  do  again  if  Irishmen  were 
cowardly  and  foolish  enough  to  give  her  the 
opportunity  I  To  be  warned  against  her  trea- 
chery let  a  picture  of  the  massacre  of  MuUagh- 
mast  be  placed  in  every  house  in  the  country  ,- 
that  we  may  be  guarded  against  such  murder 
and  atrocity,  by  which,  much  more  than  by  her 
valour,  England  had  always  obtained  dominion." 

Gentlemen,  on  the  flags  at  that  meeting 
there  were  several  inscriptions:  **  Be- 
member  Mullaghmast " ;  that  is,  remem- 
ber the  place  where,  according  to  the 
statement  of  Mr.  0*Cannell,  a  massacre 
was  perpetrated  by  the  Saxons  worse  than 
that  by  Mehemet  AH.  On  others  were, 
"  Irehoid  for  the  Irish  and  the  Irish  for 
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Ireland."  On  another,  "  A  popnlation  of 
nine  millions  is  too  great  to  be  dragged 
at  the  tail  of  another  Nation."  On  an- 
other, "  Ireland  mnst  be  a  Nation."  On 
another,  "Repeal."  On  another,  "No 
Saxon  threats,  no  Irish  slaves.  No  com- 
promise but  Eepeal."  There  were  sta- 
tioned among  the  crowd  men  with  in- 
scriptions in  their  hats  (this  was  assuming 
another  of  the  functions  of  government 
alluded  to  by  Mr.  Duffy),  with  labels  of 
"  O'Connell's  police."  These  persons  did 
duty  as  constables  at  the  meeting,  and 
Mr.  O'Connell  said  he  was  glad  to  see  his 
own  police  there,  and  hoped  soon  to  see 
no  other  police  in  Ireland. 

Mr.  0*Uoimell  arrived  at  the  platform 
at  Mullaghmast  about  two  o'clock.  It 
may  seem  an  unimportant  circumstance 
perhaps,  but  I  think  you  will  find  it  was 
not  so,  that  he  came  arrayed  in  his  scarlet 
robes.  There  are  some  matters  of  a  very 
trifling  nature  when  merely  stated,  which, 
however  slight  the  effect  they  might  have 
on  the  higher  orders,  are  calculatect  to  leave 
a  deep  impression  on  ignorant  people 
assembled  in  such  multitudes.  Mr. 
O^Oonnell  was  arrayed  in  his  scarlet  robes, 
and  an  incident  occurred  on  the  platform 
which  may  strike  some  as  triflmg,  but 
which  had.  a  powerful  effect  on  such  a 
multitude.  A  cap,  which,  according  to 
the  statement  of  the  defendants  in  their 
papers,  was  embroidered  and  ornamented 
with  gold,  after  the  fashion  of  an  ancient 
Irish  crown  preserved  in  the  Irish  Mu- 
seum, was  presented  to  Mr.  O'Oonnell, 
Such  was  the  description  of  it  given  by 
Mr.  Barrett.  To  this,  too,  some  ridicule 
mi^ht  be  attached,  but  it  was  not  thought 
ridiculous  by  the  people  met  there  that 
day.  Whatever  colour  of  ridicule  might 
be  given  to  it  now,  it  did  produce  a  great 
effect  on  the  hundreds  of  thousands  then 
assembled.  It  was  placed  on  the  head  of 
Mr.  0*Oonnell  amid  great  cheering  from 
the  people.  On  them  the  effect  was  not 
intended  to  be  ridiculous:  on  educated 
persons  it  might  have  no  effect,  but  not 
so  on  those  who  surrounded  the  platform. 
Though  all  that  was  spoken  could  not  be 
heard  from  the  platform,  yet  all  that  was 
done  there  could  be  seen  by  every  human 
being  in  the  meeting.  Mr.  O'ConneU  was 
in  the  chair,  and  addressed  the  meeting, 
and  having  thanked  them  for  the  honour 
done  him,  he  said : 

**  I  feel  more  honoured  than  ever  I  did  in  my 
life,  with  the  single  exception  of  the  day  I 
attended  a  meeting,  if  possible  more  majestic, 
at  Tara.  ...  At  Tara  I  protested  against  the 
Union,  to-day  I  repeat  the  protest  at  Mullagh- 
mast. I  declare  solemnly  my  thorough  con- 
viction, as  a  constitutional  lawyer,  that  the 
Union  is  totally  void  in  point  of  principle  and 
constitutional  force.    The  Irish  Parliament  was 


instituted  to  make  laws  and  not  legislatures. 
It  was  instituted  under  the  constitution  and  not 
to  annihilate  it ;  their  delegation  from  the 
people  was  confined  within  the  limits  of  the 
constitution,  and  the  moment  Parliament  went 
beyond  and  destroyed  the  constitution,  that 
instant  it  annihilated  its  own  powers,  but  it 
could  not  annihilate  the  immortal  spirit  of 
liberty  which  belonged  as  a  rightful  inheritance 
to  the  people  of  Ireland,  and  take  it  then  from 
me  that  the  Union  is  void." 

This  was  addressed  to  a  multitude  con* 
sisting  of  from  250,000  to  1,000,000  of 
persons. 

'*  I  admit  that  the  Union  has  the  force  of  law, 
because  it  is  supported  by  the  policeman's 
truncheon,  the  soldier's  bayonet  and  sword,  and 
the  courts  of  law ;  but  I  soienmly  declare,  that 
it  is  not  in  the  spirit  of  the  constitution  and  is 
therefore  void.  ...  I  have  physical  force 
enough  about  me  to-day  to  achieve  anything, 
but  you  know  fUU  well  it  is  not  my  plan.  I 
will  not  risk  one  of  you — I  could  not  tdford  to 
lose  any  of  you.  I  will  protect  you  uU — I  will 
obtain  for  you  all  the  repeal  of  the  'Union. 
There  is  not  a  man  of  you  there,  if  we  were 
attacked  unjustly — ille^Uy  attacked,  who  would 
not  be  ready  to  stand  lu  the  open  field  by  my 
side.  Let  every  man  who  concurs  in  that 
sentiment  lift  up  his  hand.  [An  immense 
number  were  displayed.]  The  assertion  of 
that  sentiment  is  our  safe  protection,  for  no- 
body will  attack  us,  and  we  will  attack  nobody. 
Indeed  it  would  be  the  height  of  absurdity  in  us 
to  think  of  making  an  attack  when  we  can  play  % 
the  game  peaceably  and  quietly.  There  is  not 
a  man  in  his  senses  in  Europe  or  America,  that 
does  not  admit  the  repeal  of  the  Union  is  now 
inevitable.  The  English  newspapers  taunted 
us,  and  their  writers,  who  first  laughed  us  to 
scorn,  now  admit  that  it  is  impossible  to  resist 
the  application  for  Repeal.  I  thought  the 
mouFter  meetings  had  demonstrated  the  opinion 
of  Ireland.  I  was  convinced  that  their  unani- 
mous determination  to  obtain  liberty,  was  suffi- 
ciently signified  by  the  many  meetings  that 
already  took  place;  but  when  the  Queen's 
minister's  speech  came  out,  I  saw  it  was  neces- 
sary to  do  something  more.  Accordingly  I 
called  a  meeting  at  Loughrea — a  monster  meet- 
ing ;  we  called  another  meeting  at  Clifden — a 
monster  meeting;  we  called  another  meeting  at 
Lismore — a  monster  meeting  ;  and  here  we  are 
now,  upon  the  Rath  of  Mul^ghmast.  I  choose 
it  for  an  obvious  reason.  We  are  upon  the 
precise  spot  in  which  English  treachery — aye, 
and  false  Irish  treachery  too,  consummated  a 
massacre,  unequalled  in  the  crimes  of  the 
world,  until  the  massacre  of  the  Mamelukev  by 
Mehemet  Ali.  It  was  necessary  to  have  Turks 
to  commit  a  crime,  in  order  to  be  equal  to  the 
crime  of  the  English;  no  other  people  but 
Turks  were  wicked  enough,  except  the  English." 

Thus  tracing  back  transactions  which 
occurred  centuries  before,  —  gpdevanoes 
which  may  have  existed  then,  with  a  view 
to  excite  them  to  hostility  to  England. 
In  another  part  of  the  same  speech  he 
flays: 

Digitized  by  \^OOyL(:: 


69] 


The  Queen  against  O'ConneU  and  others,  1843-4. 


[170 


^  "  No,  we  came  here  to  express  our  determina- 
tion  to  die  to  a  man,  if  necessary ;  but  we  .came 
to  take  advice  of  each  other;  and  above  all, 
you  eame  here  to  take  my  advice.    I  have  the 

fme  in  my  hands,  I  have  the  triumph  secure, 
have  the  Repeal  certain  if  you  obey,  my 
advice.  I  will  ^o  slow ;  you  must  allow  me  to 
do  it;  but  I  will  go  sure.  No  man  shall  be 
fined,  no  man  shall  be  imprisoned,  no  man  shall 
be  prosecuted  who  takes  my  advice.  I  have  led 
you  thus  fiu-  in  safety ;  I  have  stilled  the  multi- 
tude of  repealers,  till  they  are  so  far  identified 
with  the  entire  population  of  the  soil,  or  nearly 
so.  I  have  seven-eif  hths  of  the  population  of 
Ireland  enrolling  themselves  as  Associates 
[cries  of  *  More  power  to  you  *] .  I  do  not  want 
more  power,  I  have  power  enough.  All  I  ask 
of  you  is,  to  allow  me  to  use  it.  I  will  go  on 
quietly  and  slowly.  I  am  arranging  the  plan  of 
a  new  Irish  Houne  of  Commons.  It  is  a  theory, 
but  it  is  a  theory  that  may  be  realized  in  three 
weeks.  The  Arbitrators  are  beginning  to  sit ; 
the  people  are  submitting  their  differences  to 
men  chosen  by  themselves.  You  will  see  by 
the  newspapers  that  Dr.  Gray  and  my  son,  and 
other  gentlemen,  hold  a  petty  sessions  of  their 
own,  in  the  room  of  the  magistrates  who  have 
been  unjustly  deprived.  We  will  submit  all  our 
differences  to'  them,  and  will  endeavour  to  do 
justice  to  all  parties,  and  it  will  not  cost  you  a 
sin^  farthing.  I  shall  go  on  with  that  plan 
until^  I  have  all  disputes  decided  by  judges 
appointed  by  the  people  themselves.  I  wish  to 
live  long  enough  to  see  justice  realised  to  Ire- 
land, and  liberty  proclaimed  throughout  the 
land.  It  will  take  me  some  time  to  arrange  the 
^te  of  the  new  Irish  House  of  Commons  ;  that 
plan  will  be  submitted  one  day  to  her  Majesty, 
when  she  has  gjot  rid  of  the  present  miserable 
and  paltiy  administration,  and  has  an  adminis- 
tration that  I  can  support,  constituted  of  iriendB 
of  Ireland;  we  will  then  have  a  Parliament; 
but  I  must  finish  that  part  of  the  job  before  I 
go  farther ;  and  one  of  the  reasons  for  calling 
you  together  was,  to  proclaim  throughout  Ire- 
land, that  I  want  to  arrange  that  before  I  go  a 
step  further.  The  Concihation  Hall  will  soon 
be  finished  in  Dublin,  and  it  will  be  worth  any 
man*s  while  to  go  from  Mullaghmast  to  Dublin, 
to  see  what  a  beautiful  hall  it  will  be.  When 
I  have  that  arranged,  I  will  call  together  300, 
as  the  Times  newspaper  oaUs  them,  bog-trotters, 
but  better  men  never  stepped  upon  pavement. 
I  will  have  300,  and  no  thanks  to  them.  I  have 
but  one  wish  for  the  liberty  and  prosperity  of 
the  people  of  Ireland.  Let  the  English  have 
England,  let  the  Scotch  have  Scotland,  but  we 
most  have  freland  for  the  Irish.  I  will  not  be 
content  until  I  see  not  a  single  man  in  any 
office,  from  the  lowest  constable  to  the  Lord 
Chancellor,  but  Irishmen ;  this  is  our  land,  and 
we  must  have  it.  We  will  be  obedient  to  the 
Queen,  joined  to  England  by  the  golden  link  of 
the  Crown,  but  we  must  have  our  own  Parlia- 
ment, our  own  Bench,  our  own  magistrates^  and 
we  will  make  some  of  the  shoneens  now  upon  it 
leftTe  it.  If  there  be  any  man  in  favour  of  the 
Union  let  him  say  90  [cries  of  *  Not  one  H.  I 
never  mistook  ]^oa.  Tes,  my  friends,  the* Union 
was  begot  in  iniquity,  it  was  perpetrated  in 


fraud  and  cruelty,  it  was  no  compact,  no 
bargain ;  it  was  an  act  of  the  most  decided 
tyranny  and  corruption  that  ever  was  perpe- 
trated. The  trial  by  jury  was  suspended ;  the 
right  of  personal  protection  was  at  an  end; 
courts  martial  sat;  and  the  county  of  Eoldare, 
amongst  other  counties,  was  filled  with  blood. 
Oh !  my  friends^  listen  to  the  man  of  peace,  who 
will  not  expose  you  to  your  enemies.  In  1798, 
there  were  brave  men  at  the  head  of  the  people 
at  large,  there  were  some  valiant  men,  but  there 
were  many  traitors  who  left  the  people  exposed 
to  the  swords  of  the  enemy.  On  the  Curragh 
of  Kildare,  you  confided  your  military  power  to 
your  relations ;  they  were  basely  betrayed  and 
trampled  under  foot ;  it  was  ill-organized,  a  pre- 
mature, a  foolish,  an  absurd  insurrection ;  but 
you  have  a  leader  now  who  will  never  allow  you 
to  be  led  astray.  Even  your  enemies  admit, 
that  the  world  has  not  produced  any  man  that 
can  exceed  the  Irishman  in  activity  and  in 
strength.  The  Scotch  philosopher  and  the 
French  philosopher  have  confirmed  it,  that 
number  one  in  the  human  race  is  (blessed  be 
heaven)  the  Irish.  In  moral  virtue,  in  religious 
perseverance,  in  glorious  temperance;  have  I 
any  teetotalers  here  ?  [cries  of  *  Yes  *].  Yes,  it 
is  teetotalism  that  is  repealing  the  Union.  I 
could  not  afiPord  to  bring  you  together,  I  would 
not  dare  to  do  it,  if  I  had  not  teetotalers  for  my 
police  [cries  of  *  We  are  all  police'].  To  be 
sure  you  are,  without  paying,  and  you  will  soon 
be  the  only  police  by  the  help  of  God.  Oh !  my 
friends,  it  is  a  country  worth  fighting  for ;  it  is 
a  country  worth  dying  for ;  but  above  all,  it  is 
a  country  worth  being  tranquil,  determined, 
submissive,  and  docile  for,  disciplined  as  you 
are  in  obedience  to  those  who  are  breaking  the 
way,  and  trampling  down  the  barriers  between 
you  and  your  constitutional  liberty." 

Gentlemen,  at  this  meeting  was  pro- 
posed and  carried,  what  has  been  called 
t^e  Leinster  Declaration  of  Repeal.  This 
meeting  was  in  fact  a  provincial  meeting 
for  Leinster,  and  oonseqaently,  these  re- 
solutions got  the  name  of  the  Leinster 
declaration  for  Repeal.  The  first  was  as 
follows : 

"  Resolved,  That  this  meeting  hereby  declares 
its  devoted  loyalty  to  the  person  and  throne  of 
her  gracious  Mi^esty  Queen  Victoria,  Queen  of 
Ireland,  and  its  determination  to  uphold  and 
maintain  inviolate  all  the  prerogatives  of  the 
Crown  as  guaranteed  by  the  constitution." 
*'  Resolved,  That  we,  the  clergy,  gentry,  free- 
holders, burgesses,  and  other  inhabitants  of 
the  province  of  Leinster,  in  public  meeting 
assembled,  declare  and  pronounce  in  the  pre- 
sence of  our  countrv,  before  Europe  and 
America,  and  in  the  sight  of  Heaven,  that  no 
power  on  earth  ought  of  right  to  make  laws  to 
bind  this  kingdom,  save  the  Queen,  Lords,  and 
Commons  of  Ireland;  and  here,  standing  on 
the  graves  of  the  martyred  dead,  we  solemnly 
pledge  ourselves  to  use  every  constitutional 
exertion  to  free  this  our  native  land  from  the 
tyranny  of  being  legislated  for  by  others  than 
her  own  inhabitants." 
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The  martnred  dead  there  meant  the 
400  Roman  Catholics  who  were  massaored 
by  what  were  termed  the  Saxon  foreigners, 
whose  acts  had  not  been  exceeded  in  bm- 
talitj  bj  any  but  the  Tiurk.  The  next 
resolution  was  as  follows : 

"  ResolTed,  That  forty-four  years  of  devoted 
and  successful  labour  in  the  cause  of  hit 
country  have  justly  earned  fbr  (yConnell,  the 
liberator  of  IielaDd,  the  unbounded  confidence 
of  the  Irish  people ;  and  that  we,  relying  upon 
his  supreme  wisdom,  discretion,  patriotism,  and 
undaunted  firmness,  hereby  pledge  ourselves, 
individually  and  collectivelj,  to  follow  his 
guidance  under  any  and  every  circumstance 
that  may  arise,  and,  come  weal  or  woe,  never 
to  desert  the  constitutional  standard  of  Bepeal 
which  he  has  raised." 

There  was  a  concluding  resolution  for  a 
petition  to  Parliament,  to  be  intrusted  for 
presentation  to  a  Bepeal  member.  Gentle- 
men, this  meeting  haying  been  held  after 
the  prorogation  of  Parliament,  I  am  not 
at  liberty  to  apply  to  it,  as  I  applied  to  the 
others,  any  observations  arising  from  the 
fact  of  no  petition  haying  been  presented 
to  the  House  of  Commons,  but  you  will 
judge  whether  the  resolution  passed  at 
this  meetio^  was  not  to  giye  a  colour  of 
legality  to  it,  although  by  the  address  on 
the  13th  of  September,  it  had  been  re- 
solved unanimously,  that  there  was  no 
hope  from  Parliament.  In  The  King  v. 
Behead,  to  which  I  have  already  referred, 
a  resolution  was  adopted  to  present  a 
petition  to  Parliament.  That  resolution 
was  moved  to  afford  an  opportunity  for 
moving  a  counter  resolution  that  nothing 
was  to  be  hoped  f^om  Parliament.  That, 
therefore,  does  not  test  the  legality  of  the 
meeting,  and  you  are  to  judge  whether 
this  meeting  of  half  a  milhon  of  persons, 
at  which  the  resolutions  which  I  have 
read  were  passed,  was  held  for  the  pur- 
pose of  overawing  the  lejgislature,  by  the 
demonstration  of  physibsd  force,  and  the 
apprehension  of  ulterior  consequences,  or 
for  the  purpose  of  petitioning  Parliament. 

On  the  same  day  a  dinner  took  place,  in 
a  pavilion  erected  on  the  Bath  of  Mullagh* 
mast.  Always  bear  in  mind  the  statement 
in  the  document  which  I  read  to  you, 
that  it  was  on  that  Bath  that  the  Irish 
Catholics  had  been  massacred ;  yon  will 
thus  be  better  able  to  understand  why  one 
of  the  banners  or  emblems  tised  on  the 
occasion,  contained  an  Irish  harp,  without 
a  crowns  and  the  Irish  wolf-dog,  with  the 
inscription : 

<*No  more  shall  Saxon  butchery  give  blood- 
gouts  for  our  repast ; 

The  dog  is  watching,  he  is  roused,  and  treachery 
is  expelled  from  Mullaghmast." 

On  another  banner  was  the  motto : 

*<  Bemember  Mullaghmast." 


At  that  dinner  Mr.  D'OonnM,  Mr.  John 
O'OonneU,  Mr.  Jtay,  Mr.  SteeU,  Mr.  Bar- 
ren, and  Dr.  Oray  were  present,  six  of 
the  traversers.  Mr.  John  0*OonneU  wM 
in  the  chair  at  that  dinner,  and  in  propos- 
ing the  first  toast,  he  said : 

<*  I  do  not,  because  I  cannot,  andcipate  that 
in  any  phase  of  circumstances  the  toast  I  have 
now  to  give  will  be  received  otherwise  than 
well  by  Irishmen ;  it  is  the  health  of  the  Queen. 
Whatever  may  happen,  her  throne  in  Ireland  is 
secure.  Wlieu,  the  other  day,  we  distinguished 
between  the  vain  and  babbling  words  that  were 
put  into  her  mouth,  we  distinguished  well  be- 
tween the  monarch  and  the  ministers,  and  we 
would  make  the  same  distinction  as  clearly,  and 
as  well,  were  bloody  deeds  and  hard  blows  to 
be  attempted.  Her  ministers  may  ^jl  her 
throne  amidst  bloody  fields,  and  blaiaing  cities, 
and  slaughtered  corpses,  let  them  take  care  that 
the  ruddiest  stream  flowing  might  not  be  their 
own  blood,  and  the  brightest  and  fiercest  flame 
might  not  be  from  the  strongholds  from  which 
they  now  insult  the  Irish  people.  Whatever 
they  do,  whatever  the^  threi^n,  we  will  go  on ; 
and  so  sure  as  there  is  a  heaven  above  us,  we 
will  establish  her  throne  here,  among  a  peaoe- 
ful,  a  happy,  and  a  contented  people.  The 
Queen,  Ood  bless  her.'' 

At  the  dinner,  Dr.  Orav  read  a  letter, 
dated  26th  September,  1843,  and  signed 
Thomas  Ffrench,  in  which  t^e  following 
appeared  : 

<*This  mighty  movement,  unpreeedented  in 
the  history  of  nations,  has  now  assumed  a 
magoitude  much  too  immease  to  admit  of  re- 
trograde or  compromise.  It  has,  in  fact, 
terrified,  the  foes,  as  much  as  it  has  delighted 
the  friends  of  Ireland.  Some  step  must  and 
will  be  taken.  Menaces  have  been  tried,  with 
signal  discomfiture.  Overtures  of  peace  will 
doubtless  be  now  experimented ;  promises  of 
conciliation  and  pledges  as  to  the  removal  of 
grievances.  Can  these  be  now  accepted?  I 
answer,  never,  never !  The  hour  of  delusion  is 
past.  The  scene  upon  which  will  be  collected 
the  fiower  of  Lagenian  patriotism ;  the  Bath  of 
Mullaghmast — the  luouument  of  Celtic  con- 
fiding valour,  and  Saxon  oowardice  and 
treachery,  will  not,  I  am  sure,  be  ineffectual 
in  imparting  to  the  vast  assembly,  an  instruc- 
tive lesson,  as  to  the  paramount  necessity  of 
cautious  counsel  in  future.  Why  should  Punica 
fides  so  long  usurp  the  dignity  of  the  adace  in 
classic  pages  ?  Let  it  at  once  yield  to  BnUm- 
nicafidei,  a  more  apt  and  pregnant  designation. 
A  cursory  glance  over  the  annak  of  Ireland  is 
sufficient  to  demonstrate  that  the  historjr  of 
British  connexion  with  this  country  furnishes 
instances  of  Saxon  perfidy,  exceeding  in 
numbers  and  magnitude,  any  in  the  history  of 
Carthage,  or  even  in  the  universal  history  of 
the  worid." 

Mr.  BarreU  made  a  speech  at  thai 
dinner,  in  which,  among  other  obaerva^ 
tions,  were  the  following: 

**  It  has  been  smd,  that  as  we  visited  the  Hill 
of  TarB»  to  recall  the  virtnoos  and  glorioos  digrs 
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of  Iruhmen,  id  order  to  awaken  the  sentiments 
by  which  we  may  be  restored  to  independence ; 
■o  we  Tisit  the  Bath  of  MuUaghmast  to  day,io 
recollect  the  treachery  by  which  Ireland  was 
betrayed;  and  to  preyent  (as  one  of  these 
letters  said)  the  credulity  which  would  again 
expose  this  oppressed  country  to  Saxon  turpi- 
tude.'* 

In  the  oonrae  of  the  dinner,  Mr. 
0*ConneU,  in  sjieakin^  to  the  toast  of  the 
"Bepeal  of  the  Union,"  said  amongst 
other  remarks : 

**  Peel  was  valiant  for  the  hour,  and  Welling- 
ton of  coarse  (who  was  caught  napping  at 
Waterloo  one  fine  morning),  said  there  was 
nothing  for  it  but  war.  We  replied  in  a  tone 
of  firm  defiance,  and  the  threats  of  war  Tanished 
as  they  say  the  exertions  for  Repeal  would 
Tanish.  They  therefore  brought  out  the  Queen 
against  us ;  dear  lady,  I  have  the  greatest  re- 
spect for  her,  but  I  know  the  wor£  were  not 
hers,  but  I  take  her  speech,  and  that  very 
speech  is  the  reason  we  are  here  this  evening 
for  Ireland;  we  have  made  these  demonstra- 
tions before  hundreds  of  thousands  of  fighting 
men;  one  would  think  you  had  a  taste  for 
fighting.  We  have  met,  and  we  have  pro- 
claimed bv  our  meeting  the  national  determina- 
tion for  the  regoieration  of  the  country.  Yes, 
it  would  have  been  enough  to  have  exhibited 
the  national  will  hi  the  meetings  that  preceded 
that  speech,  but  it  became  necessary  to  show 
that  there  was  nothing  in  the  ministerial  speech, 
though  put  into  the  mouth  of  the  Sovereign, 
that  could  deter  resolute  and  rational  men  from 
the  pursuit  of  their  liberty.  And  if  instead  of 
one  speech  she  had  made  one  hundred  speeches, 
the  effect  would  have  been  precisely  the  same." 

He  further  said : 

"  One  mode  of  putting  an  end  to  the  Bepeal 
agitation  was  to  let  it  spend  itself,  to  let  it  run 
out  We  would  not  have  met  at  MuUaghmast 
to-day,  if  it  were  not  to  show  the  futihty  and 
£alsdiood  of  the  expectation,  that  it  #ould  run 
out,  otherwise  this  meeting  would  not  have  been 
necessary.  A  few  more  we  shall  now  have  by 
way  of  tilly.  I  have  five  or  six  or  seven  yet 
nnarranged,  these  at  least  we  shall  hate,  and  I 
think  by  that  time,  the  ministry  will  be  tolerably 
convinced,  that  the  do-nothing  policy  will  not 
heal  the  sores  of  Ireland  or  profit  their  policy 
much." 

He  stated  that  he  had  fliye  or  six  of  these 
monster  meetings  nnarranged,  but  when 
the  Olontarf  meeting  was  poclaimed  in 
the  following  week,  yon  will  find  it  asserted 
that  that  was  to  be  the  last  of  the  monster 
meetings: 

"  The  administraUon  of  the  law  we  want  to  ^et 
out  of  the  hands  of  the  enemy ;  the  Arbitration 
Courts,  are  working  well,  and  thero  are  already 
judgi'S  selected  by  yourselves.  Oh  I  there  is 
not  a  rock  of  any  colour,  but  that  there  we 
will  have  them.  I  want  to  show  the  nations  of 
Bvrope,  that  we  are  capable  of  administering 
oor  JMsial  bnnness  ourselves,  that  we  do  not 


want  the  Saxon  and  the  stranger,  and  above  all, 
we  do  not  want  bigoted  men  to  serve  us  to  do 
our  business." 

He  then  speaks  of  the  difficnlty  of  re- 
straining the  people  at  the  stage  at  which 
they  were  arrived;  Lord  Tenterden 
stated  that  those  who  attend  these  meet- 
ings are  more  anxious  to  proceed  rapidly 
than  those  who  plan  tbem.  This  was  the 
apprehension  of  Mr.  O'ConneU,  as  to  the 
resolt  of  this  organisation,  which  you  will 
be  told  had  not  been  brought  about  by 
the  breach  of  the  laws  of  the  country : 

"  It  is  not  by  accident  that  to-night  we  are  on 
the  Bath  of  Mnllaghmast ;  it  was  deliberate  de- 
sign ;  and  yet  it  is  curious  what  a  spot  we  are 
assembled  on.  I  anticipated  it,  and  I  now  re- 
joice in  it;  whero  my  voice  is  sounding,  and 
yon  are  quiet  hearers,  attentively  Ustening,  there 
was  once  nused  the  veil  of  despair,  the  groans 
of  approaching  death,  the  agony  of  inflicted 
wounds  on  the  perishing  and  the  unarmed.  On 
this  very  spot  they  fell  beneath  the  swords  of 
the  Saxon  who  used  them  securely,  and  delight- 
fully grinding  their  victims  to  death ;  here  the 
Saxon  triumphed;  here  he  raised  the  shout 
of  victory  over  his  unarmed  prey.  Upon  this 
very  spot,  400  able  men  perished,  who,  confid- 
ing in  Siixon  promises,  came  to  a  conference  of 
the  Queen's  subjects,  and  in  the  merriment  of 
the  banquet  they  were  slaughtered.  There  never 
returned  home  but  one.  Their  wives  wero 
widowed,  and  their  children  were  orphans ;  in 
their  homesteads  the  shriek  of  despair,  the 
fitther  and  the  husband  steeped  in  their  own 
blood ;  ^eir  wives  and  mothers  wept  over  them 
in  vain.  Oh!  Saxon  cruelty;  how  it  does 
delight  my  heart  to  think  you  dare  not  attempt 
such  a  feat  again." 

This  was  a  transaction  which  took  place, 
or  was  alleged  to  have  taken  place,  m  the 
reign  of  Queen  Mary,  and  it  was  referred 
to  for  the  purpose  of  exciting  hostility  be- 
tween the  English  and  Irish  subjects  of 
our  C^ueen.  After  the  lapse  of  centuries, 
history  is  ransacked  for  the  purpose  of 
finding  something  likely  to  excite  hatred 
and  animosit;^ — ^forgotten  or  falsified  atro- 
cities are  depicted  in  glowing  colours,  and 
the  descendants  of  the  opposing  parties 
of  former  times  are  newly  arrayed  against 
each  other.  And  yet,  gentlemen,  you 
will  be  told  by  the  counsel  on  behidf  of  the 
traversers,  that  they  nre  innocent  of  the 
charge  in  the  indictment,  of  combination 
and  conspiracy  to  excite  hostility  between 
Her  Majesty's  subjects  in  the  two  countries. 
Dr.  Qrcw  proposed  the  toast  of  "the 
People's  Juages,"  and  said : 

"  For  a  long  time  past,  they  had  been  ruled, 
governed,  and  trampled  on  by  enemies,  but  now 
we  have  persons  as  our  Judges  selected  among 
ourselves,  nominated  by  ourselves— deriving 
their  authority  not  from  any  constituted  assem- 
bly,  but  deriving  it  solely  and  expressly  from 
ourselves.     Our  enemies  say  that  the  Judges 
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appointed  by  the  people  will  be  powerless.  I 
tell  yoa  thej  will  not  be  powerless.  Their 
powers  are  far  more  extensive  than  the  powers 
my  Lord  Chancellor  Sugden  can  confer.  £In 
civil  cases  the  jurisdiction  of  an  Arbitrator  is 
not  limited  like  that  of  a  county  chairman  to 
cases  under  20/.]  Cheap  justice  is  obtained; 
they  meet,  you  can  get  your  summons,  get  your 
hearing,  get  your  awards  and  you  get  all  without 
costing  you  one  penny.  But  then  they  tell  us 
we  cannot  try  cases  of  trespass,  cases  of  assault, 
cases  of  bribery.  I  tell  them  we  can  try  these. 
'  Bring  an  action  against  a  man  who  assaults  you  ; 
instead  of  bringing  a  criminal  action,  bring  an 
action  of  damages,  and  bring  him  before  the 
Repeal  Arbitrators,  and  try  whether  they  have 
power.  We  have  a  criminal  jurisdiction,  if  only 
criminals  could  be  found." 

[Meetings  of  the  Association  took  place 
on  October  2nd  and  3rdl  The  latter  meet- 
ing included  all  the  traversers  except  Mr. 
Barrett,  A  letter  was  read  which  shows 
the  kind  of  tyranny  practised  to  force  per- 
sons to  join  the  Bepeal  movement ;  it  is  a 
letter  signed  by  Patrick  Skerretty  the 
Chairtnan  of  the  Town  Commissioners  of 
Looghrea,  inclosing  14Z.  to  the  friends  of 
the  Association,  and  gave  the  names  of 
the  subscribers,  and  stated: 

**  One  will  pay  in  a  few  days,  and  two  or  three 
who  are  recusants  " 

(that  is,  they  exercised  a  fair  and  unbiassed 
judgment  as  to  whether  they  would  join 
the  Association) 

**  whom  it  is  determined  to  expel  from  our  body 
with  all  convenient  despatch  when  a  proper 
opportunity  occurs." 

On  which  Mr.  O'Oonnell  said  : 

"  They  are  quite  right  to  turn  out  those  who 
are  not  Repealers." 

This  is  the  freedom  of  this  system.  Yon 
heard  that  at  TuUamore  Mr.  O'Gormell, 
when  a  labourer  was  seen  in  a  field,  work- 
ing by  himself  and  the  other  labourers 
not  associating  with  him,  praised  the 
conduct  of  the  "  good  men "  who  so 
treated  him,  because  he  had  declined  to 
become  a  member  of  the  Bepeal  Associa- 
tion. Here  you  have  the  same  system 
among  a  higher  class,  the  Town  Commis- 
sioners of  Lougbrea,  in  whom  the  corpo- 
rate property  is  vested  by  the  Corporation 
Act,  its  Corporation  having  been  oissolved 
by  one  of  the  schedules  of  the  Corporation 
Act.  I  am  sorry  to  say  that  many  per- 
sons have  been  driven  to  join  the  Repeal 
movement,  by  this  system  of  oppression 
and  tyranny.  At  that  meeting,  Mr.  Steele 
made  a  speech  which  will  be  m  substance 
detailed  to  you  by  one  of  the  witnesses, 
who  will  be  produced  to  prove  this  case. 
A  statement  has  been  made  that  this 
speech  never  was  made,  yet  it  is  some- 
what singular,  if  it  was  not  made,  it  should 
appear  in  the  newspapers  of  three  of  the 
defendants.    They  will  have  an  opportu- 


nity of  examining  the  reporters  of  their 
three  newspapers,  who  reported  that 
speech.  I  should  observe  with  respect  to 
the  witness,  whom  we  shall  produce  on 
behalf  of  the  Crown,  and  who  reported 
this  speech  at  Mullaghmast,  if  they  ques- 
tion the  accuracy  of  his  report  of  what 
took  place,  they  can  examine  their  own 
reporters  who  published  an  account  of  it, 
and  although  there  may  be  Pome  trifling 
variation,  which  will  necessarily  arise 
when  there  are  two  reports  of  the  same 
proceeding,  yet  it  will  be  found  substan- 
tially correct.  Their  case  will  be  to  throw 
discredit  upon  this  witness,  as  may  be 
seen  by  the  placards  which  have  been 
most  discreditably  circulated.  If  he  is 
not  stating  the  fact,  three  of  the  defend- 
ants having  reported  those  proceedings  in 
the  several  newspapers,  will  have  an  oppor- 
tunity of  producing  their  reporters,  and 
getting  them  to  state  their  version  of  the 
matters  charged  or  their  denial  of  them, 
and  saying  that  every  word  published  by 
the  defendants  was  pore  imagination, 
that  there  never  was  a  meeting  at  Mul- 
laghmast or  a  speech  made  there,  that  all 
was  the  imagination  of  their  reporters. 
If  they  attribute  error,  or  mistake,  or  cor- 
rupt swearing  to  our  witness,  they  can 
produce  their  own  reporters — and  I  snould 
as  readily  take  their  own  reporters  asd 
newspapers  as  the  notes  furnished  me  b^ 
the  Government  reporter ;  and  as  to  crimi- 
nality, these  proceedings  will  be  found 
just  as  criminal  in  their  own  reports  as  in 
that  furnished  to  me.  I  ask  you,  gentle- 
men, to  put  this  question  to  them,  when 
they  go  into  their  case,  and  I  prophesy 
they  will  not  produce  one  of  those  re- 
porters. 

There  was  another  speech  made  at  this 
meeting,  to  which,  gentlemen,  I  wish  to 
call  your  attention.  It  is  a  speech  made 
by  the  Rev.  Mr.  Tiemey ;  it  is  as  follows : 

**  It  is  an  old  story,  but  it  is  not  the  less  valu- 
able on  that  accoutit;  that  a  thing  once  well 
begun  is  more  than  half  finished.  Repeal  has 
had  a  noble  b^rinning  this  year,  and  from  the 
glorious  progress  it  is  making  I  ask  why  do  the 
countless  miStttudes,  who  surround  the  libera- 
tor wherever  he  goes  through  the  provinces, 
numberless  as  the  waves  of  the  ocean,  assemble, 
or  why  do  so  many  of  yourselves  congregate 
here  around  him?  Is  it  for  tlie  purpose  of 
looking  at  the  illustrious  individual,  to  do  hon- 
our to  his  presence;  is  it  to  gase  upon  the 
greatest  friend  of  the  human  race  ;  is  it  to  feast 
the  eye  to  satiety  upon  one  who  is  marked  out 
by  Divine  Providence  as  the  saviour  of  hit 
country  ?  No ;  though  that  would  be  justifiable 
in  you,  still  yon  come  here  for  a  better  and  for  a 
holier  purpose ;  you  come  here  to  help  lum,  to 
assist  him  in  rescuing  your  country  from  a  state 
of  slavery  to  be  a  free  nation  ;  you  come  here 
to  enable  him  to  make  your  own  Ireland,  the 
land  of  your  birth,  the  land  of  the  happy  and 
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the  firee.  And  let  me  ask  you  are  you  all 
prepared  to  do  so  ?  If  yoa  are,  give  him  deeds 
as  well  as  words.  I  can  answer  for  the  county 
I  hare  the  honour  to  helong  to,  Monaghan,  and 
for  the  parish  that  I  have  also  the  honour  to  he 
priest  of,  that  there  we  are  determined  to  give 
our  hands  as  well  as  our  hearts ;  we  are  deter- 
mined to  give  him  acts  as  well  as  deeds,  and 
not  to  leave  in  his  power  or  in  the  power  of 
others  to  say,  the  people  of  the  north  are  cold 
and  frozen  like  the  region  they  inhabit;  the 
i]t>n  is  sunk  deep  into  their  hearts,  they  love  not 
liberty ;  they  deserve  to  be  slaves.  Oh,  there 
was  a  time  when  ^e  people  of  the  north  and 
the  men  of  Monaghan  were  found  to  be  the  first 
to  resist,  and  the  last  to  bend  to  the  proud 
Saxon.  There  was  a  time  when  they  did  not 
shun  the  battle  field.  Bear  me  witness  ye 
different  streams  of.  the  Blackwater;  bear  me 
witness  the  very  parish  I  have  the  honour  to 
come  fh>m — Clontibret,  bear  me  witness,  Ben- 
burb  and  the  battle  of  the  Yellow  Ford,  in  my 
neighbourhood.'' 

That  is  one  of  the  battles  mentioned  on 
the  Repeal  card,  in  which  the  Saxons 
were  defeated,  and  the  Irish  victorious : 

**  These  are  bright  spots  in  the  history  of  my 
locality,  and,  as  I  am  talking  of  bygone  times, 
permit  me  to  bring  to  your  recollection  a 
few  fiicts  connected  with  the  history  of  my 
country.  In  the  year  1587,  Hugh  O'Neill  wns 
created  Earl  of  Tyrone.  He  was  then  in  the 
50th  year  of  his  age  ;  he  was  one  of  the  bravest 
generals  that  ever  commanded  an  Irish  army. 
In  1588,  Sir  William  Fitzwilliam  was  Lord 
Deputy  of  Ireland;  he  was  a  bloody  and  in- 
human monster ;  he  was  a  foul  murderer  and  a 
robber.  I  shall  mention  to  you  a  robbery  and  a 
murder  he  coumiitted  in  my  county.  He  had 
Bed  Hugh  Macmahon,  chieftain  of  Monaghan, 
arrested  on  a  false  charge,  and  bioucht  to  Dub- 
lin. He  was,  however,  acquitted,  ^and  the 
Deputy  engaged  to  have  him  conducted  in 
safety  to  his  own  home.  On  his  arrival  there, 
he  was  seized  by  the  English  soldiers  imder  the 
command  of  Sir  H.  Ba^iall ;  be  was  executed 
at  his  own  door ;  his  head  was  struck  off,  and 
sent  to  the  Castle  of  Dublin,  and  his  «lands  and 
his  estates  were  divided  between  the  same  Sir 
H.  Bagnall,  a  Captain  Ansly,  and  others  of 
his  English  murderers." 

This  is  a  transaction  which  Mr.  Tierney 
hrinsB  forward  to  excite  hostility  against 
his  ^Uow-snbjects  in  England : 

"On  account  of  this  frightful  and  inhuman 
murder,  and  many  other  murders  and  robberies 
then  of  daily  occurrence,  many  of  the  northern 
chieftains  confederated  for  their  own  safety. 
They  raised  an  army,  and  gave  the  principal 
command  to  Hugh  O'Neill,  Earl  of  Tyrone.  In 
the  year  1595,  he  encamped  at  the  town  of 
Monaghan,  with  the  Irish  forces  under  his  com- 
mand. The  English  were  commanded  by  Sir 
John  Norris,  and  his  brother  Thomas  Norris. 
Both  armies  met  in  mv  parish,  Clontibret.  The 
Irish  were  separated  from  the  English  by 
marshes  and  surrounding  bogs  of  certain  town- 
lands.  The  English,  being  repeatedly  beaten 
and  repulsed  by  the  bravery  of  the  Irish  and 


the  vigilance  of  their  general,  made  a  desperate 
attack  on  the  Irish  Imes,  led  on  in  person  by 
their  general,  Sir  John  Norris ;  but  the  general's 
horse  was  shot  under  him,  and  the  general  him- 
self, and  his  brother,  Thomas  Norris,  were  both 
severely  wounded  and  carried  off  the  field.  In 
the  meantime  the  commander  of  a  regiment  of 
dragoons,  of  the  name  of  Sedgrave,  made  a 
chaige  on  the  Irish,  and  succeeded  in  gaining 
the  pass ;  when  he  crossed  the  river,  be  was 
met  m  person  by  Hugh  O'Neill,  the  commander 
of  the  Irish ;  both  rooe  furiously  at  each  other ; 
Sedgrave,  after  breaking  his  spear,  jumped  off 
his  horse,  seized  O'Neill  by  the  neck,  and 
dragged  him  off  his  horse,  when  the  noble  earl 
drew  a  dagger  from  his  belt,  and  buried  it  in 
the  bowels  of  his  adversary,  who  rolled  a  lifeless 
corpse  upon  the  earth.  The  English  fled ;  the 
Irish  gave  an  hurrah  of  triumph,  and  dreadful 
slaughtering  ensued  upon  the  spot.  In  that 
battle,  O'Neill  captured  all  the  military  stores, 
arms,  and  ammunition  of  the  enemy,  except  the 
purse  and  the  chest;  that  money  was  thrown 
mto  a  ditch,  and  as  a  matter  of  history,  after- 
wards it  was  believed  that  the  English  who 
fought,  had  no  money ;  but  that  was  nut  really 
the  fact,  for  they  left  it  behind,  and  a  man  of 
the  name  of  Logan,  about  55  years  afterwards, 
in  making  a  ditch,  found  about  2,000/.,  which 
they  left  behind.  This  battle  was  fought  in 
Clontibret ;  he  was  then  in  the  58th  year  of  hit 
age,  and  he  was  able,  in  single  combat,  to  beat 
the  stoutest  man  in  all  England;  three  years 
afterwards  he  fought  the  great  battle  or  the 
Yellow  Ford.  In  the  ^ame  locality,  in  that 
battle,  the  Irish  and  the  English  lost  their 
general :  the  same  Sir  Henry  Bagnall,  the 
murderer  of  M'Mahon,  was  shot  dead ;  all  the 
principal  officers  of  the  army,  and  2,500  soldiers 
were  slain  on  the  field  of  battle,  while  the  Irish 
had  but  200  men  killed,  and  600  wounded. 
Why,  it  may  be  asked,  when  the  Irish  were  so 
successful,  and  fouffht  such  noble  battles,  were 
they  some  time  aner  so  unfortunate?  I  an- 
swer, English  gold  or  Irish  perfidy  I  and  let  me 
ask  in  return,  is  there  now  no  English  gold  and 
Irish  perfidy  ?  where  are  all  the  emancipated 

CathuUc  nobles ;  where  are  some ?  but, 

thanks  be  to  heaven,  where  indeed,  where  are 
some  of  our  own  prelates  ?  where  are  the  herds 
of  place-hunters  that  you  have  every  day  about 
the  Castle  ?  Where  are  the  would-be  aristocracy 
that  every  man  will  occasionally  meet  in  his 
own  little  isolated  locality? — ^the  hireling  rep- 
tiles, but  we  have  O'Connell,  and  we  can  do 
without  them.  I  have  said  English  gold  and 
Irish  perfidy ;  a  price  of  two  thousand  pieces  of 
gold  was  set  upon  the  head  of  O'Neill ;  deserted 
and  betrayed  by  many  of  those  who  should 
have  supported  him,  he  fled  into  France,  and 
died  at  Bome,  in  the  year  1616,  in  the  seventy- 
ninth  year  of  his  age.  Oh  I  may  the  errors  of 
the  past  be  the  wamin|;8  of  the  future.  Ton 
have  seen  the  great  O'Neill,  the  descendant  of 
so  many  kings,  the  hero  of  so  man^  ^ghts,  the 
victor  of  so  many  battleb,  sacrificmg  for  ever 
all  his  earthly  possessions  and  hereditary  estates 
for  love  of  country ;  he  sunk  into  a  grave,  his 
ashes  are  at  Bome,  they  are  now  in  a  fbreign 
clime,  almost  unknown  and  forgotten;  phi  if 
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ihej  are  not  anknown  and  forfrotten,  I  hope 
that  due  honour  will  yet  be  paid  to  his  name 
and  virtnes.  I  have  Baid  you  are  always  suc- 
cestfol  when  you  are  united.  Now  you  are 
united  I  Nothing  can  mar  your  prottpects ; 
nothins^  can  blight  your  success ;  nothing  can 
prevent  you,  save  either  your  own  timidity, 
your  own  treachery,  or  your  own  wavering. 
Are  you  ready  to  desert  your  leader,  and  sell 
your  country  ?  then  if  you  are  not,  and  I  know 
you  are  not,  I  shall  only  remark,  there  are  two 
ways  that  present  themselves  to  you  :  one 
brings  you  to  slavery,  the  other  conducts  you 
to  happiness  and  victory.  If  you  select  the 
first,  by  cringing  and  flattery,  and  licking  the 
hand  tliat  smites  you,  you  may  prolong  a 
wretched  existence  for  a  few  years  more  : 

"  Like  the  lamb  that* s  doomed  to  bleed  to-day  ; 
Had  he  thy  reason  would  he  frisk  and  play, 
And  skip  about— enjoy  his  merry  mood, 
And  lick  the  hand  that's  raised  to  shed  his 
blood?" 

If  you  prefer  the  latter,  honour,  glory,  your 
country,  your  children,  and  generations  unborn 
will  bless  you.  Mr.  Chairman,  in  the  name  of 
the  county  I  am  from,  and  particularly  of  my 
own  parish,  Clontibret,  where  one  hundred 
fights  were  fought,  permit  me  to  hand  you,  in 
the  name  of  that  parish,  in  the  name  of  that 
people,  the  children  of  the  men  that  fought  the 
battle  of  victoi^,  unassisted  from  any  other 
locality,  but  being  of  the  north,  and  of  that 
county  alone,  92/." 

Now,  I  ask  yon,  do  yon  nnderstand 
what  Mr.  Tierney  meant  in  the  com- 
mencement of  his  speech,  by  inqnirinff  if 
they  came  there  to  enable  him  (Mr. 
0*OonneU)  to  make  Ireland  the  land  of 
the  happy  and  free,  and  if  they  were  pre- 
pared to  do  sop  I  ask  yon  to  construe 
the  meaning  of  Mr.  Tierney^  when  he  said, 
that  deeds  as  well  as  words  were  required, 
by  what  subsequently  fell  from  him  in 
relating  the  battle;  and  what  he  had  in 
view  when  he  says,  that  they  are  ready  to 

f:iTe  their  hands  as  well  as  their  hearts  p 
t  is  impossible  to  mistake  it ;  it  did  not 
suggest  peace. 

(jhentlemen,  I  shall  now  go  back  a  few 
days,  to  brinff  before  you  some  matters 
connected  with  the  preliminaries  for  the 
Olontarf  tneeting.  On  the  30th  of  Sep- 
tember, there  appeared  in  the  NoHon 
newspaper,  an  aayertisement,  headed  : 

*<Rbpsal  Cayalbt— Clontakv  Mkbtivo. 

**  The  committee  for  this  great  national  de- 
monstration being  apprised  of  the  intention  of 
many  to  appear  mounted  on  Conquer  Hill,  Clon- 
tarf,  recommend  the  following  rules  to  be  ob- 
served, for  the  regulation  of  the  cavalcade,  at 
this  first  muster  and  march  of  the  mounted  Repeal 
Volunteers.  Firsts  all  mounted  Repealers  of  the 
city,or  from  the  south  and  west  side  of  the  county, 
to  muster  on  the  open  ground,  Harcourt-street 
fields,  on  Sunday,  the  Sth  of  October,  at  twelve 
o^dock  at  noon,  and  form  into  troops,  each  troop 


I 


to  consist  of  twenty-five  horsemen,  to  be  led  by 
one  officer  in  front,  followed  by  six  ranks,  lov 
a-breast,  half  distance,  each  bearing  a  wand  and 
cockade,  distinguishing  the  number  of  his  re- 
spective troop.  Seeond,  that  regulation  wands 
and  cockades  will  be  furnished  by  the  com- 
mittee, to  such  gentlemen  of  the  city  or  county 
as  shall  apply,  and  be  approved  of  to  lead  each 
troop.  Third,  that  no  person  shall  be  permitted 
to  join  the  cavalcade  without  a  cockade  and 
wand ;  and  that  until  one  troop  is  complete,  no 
second  troop  be  formed.  N.B. — ^The  committee 
will  make  the  necessary  arrangements  to  pre- 
vent delay  or  confusion  at  the  turnpike  gates. 
Fourth,  each  horseman  to  take  and  keep  the 
place  assigned  to  him  on  joining  his  troop,  and 
remain  in  rank  until  dismissal  of  the  parade  in 
the  meeting-field.  Fifth,  Uiat  such  troops  as 
shall  have  formed  by  half-past  twelve  o'do^ 
do  proceed  in  their  order  at  slow  time  by  the 
following  route:  Harcourt-street,  &e.  Sixth, 
the  mounted  Repealers  from  the  northera  parts 
of  the  county  to  muster  and  form  as  above  pre- 
scribed, at  the  southern  extremity  of  the  Howth 
road.  Seventh,  that  the  Chairman  and  mem- 
bers of  the  committee  bearing  wands  and 
cockades,  do  form  the  mounted  staff  in  advance, 
and  that  the  muster,  march,  and  parade  at  the 
meeting-field,  shall  be  under  their  sole  order 
and  direction,  until  dismissed,  after  the  proceed* 
ings  have  commenced.  Eighth,  that  the  horse- 
men on  the  meeting  ground  shall  keep  a  proper 
distance  from  the  platform,  so  as  not  to  incom- 
mode those  attending  on  foot ;  and  it  is  earnestly 
requested  on  the  other  hand,  that  no  obstruction 
or  interruption  will  be  offered  to  the  cavalcade 
by  those  on  foot,  or  in  vehicles,  so  that  the 
order  and  regularity  of  the  march  may  be  pre- 
served. God  save  the  Queen.  Mount  for 
Repeal.  March  for  Clontarf.  The  Committee 
will  meet  at  the  Com  Exchange,  each  day 
during  the  ensuing  week,  from  four  to  fire. 
Dated,  Com  Exchange,  80di  September,  1843." 

That  appeared  on  the  30th  of  Septem- 
ber. On  the  2nd  of  October,  at  the 
Association,  Mr.  O'OonneU  observed : 

*'  I  saw  with  surprise  a  paragraph  -in  the 
Nation  newspaper,  which  ought  not  to  have  been 
printed,  although  it  appeared  a  very  good  quia, 
but  it  ought  not  to  have  been  printed — " 

Yon  will  nnderstand  the  meaning  of  that 
jnst  now — 

**  and  I  need  not  inform  the  Repeal  Association 
not  to  pay  the  least  attention  to  it.  We  were 
considering  it  was  quite  likely  that  horsemen 
would  be  at  the  great  meeting  at  Clontarf ;  of 
course,  every  Reiser  who  has  a  horse  in  Dub- 
lin is  likely  to  ride  there.  The^  must  observe 
the  most  perfect  order,  because  if  the  horsemeii 
mingled  with  the  carriages,  those  on  fi>ot  might 
be  trampled  on." 

Now  certainl]^,  it  was  rather  an  india- 
oretion  to  print  it.  I  quite  concur  in  that. 
This  adyertisement  was  suppressed,  and 
another  was  substituted  in  its  place, 
apparently  as  if  a  pen  were  taken,  and 
the  militMTj  words  skuok  out,  ^7  tanung 
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the  word  iroop$  into  groups,  and  omitting 
the  words  mtuter,  offioett  vmlt^K  and  pa^ 
rmde,  bat  leaving  ib  in  all  other  respects 
the  aaoe.  This  dooament,  this  quis, 
ererj  person  understood.  It  was  more 
oonTenient  to  oall  Mvop,  group, 

ITh^AtUymey  G^ondralptooeeded  to  read 
Skgain,  and  comment  on  the  adrertiBeflient 
as  altered.] 

On  the  6th  of  October  aa  article  ap- 
peared in  the  PUot  newspaper,  headed, 
"  The  Battle  of  Olontarf— This  is  the  Re- 
peal Tear  " : 

**  Amoug  the  manj  thin^  that  have  been 
done  in  it  to  awaken  an  Irish  spirit  amongst 
the  inhabitants  of  this  cotmtry,  and  to  teach 
them  a  self-confidence  and  a  self-respect,  nothing 
has  been  more  effectoal  than  the  holding  of 
meetings  on  particular  spots  where  their  ances- 
tors had  suffered  some  great  disaster,  or  obtained 
some  sifnal  adrantage.  <Mullaghmast  was  the 
scene  of  a  great  disaster,  Olontarf  of  a  signal 
advantage.  It  is,  as  it  were,  treading  over  the 
days  that  are  passed,  or  reading  the  history  of 
Irdand  anew.  It  is  recalling  to  our  minds,  as 
in  a  picture,  the  calamities  that  our  fathers  ex- 
perienced, or  the  feats  they  achieved.  For  this 
reason  it  was  wise  that  meetings  should  be  held 
at  Tkra  and  Mullaghmast,  and  for  this  reason  it 
is  particularly  wise  that  another  should  be  held 
at  Olontarf.  In  the  whole  range  of  Irish  topo- 
gn^y  no  spot  is  more  celebrated  than  this.  It 
was  here  that  Irishmen,  under  a  commander  as 
prudent  as  brave,  taught  a  lesson  to  their  Danish 
mvaders  that  has  never  been  forgotten.  Would 
to  God  that  there  had  been  soldiers  of  equal 
spirit,  and  commanders  of  equal  prudence  and 
bravery  to  meet  the  plundering  and  bloodthirsty 
Saxons  in  subsequent  years,  when  they  first  set 
their  feet  upon  our  soil  !  Oh !  if  there  had, 
what  a  world  of  misery  Ireland  had  been  spared. 
Should  the  game  of  subduing  us  be  attempted 
now,  however,  such  a  people  exists — such  a 
commander  could  be  found.  Some  say  our 
leader  is  too  old  for  the  camp  or  the  field.  It 
is  false. '  He  is  of  Herculean  irame,  buoyant  in 
spirit,  and  jrouthful  in  constitution.  His  age  is 
only  sixty-eight  years.  That  of  Brian  Boroinme, 
when  on  QwA  Friday,  in  1014,  he  fought  and 
eonqnered  the  Danes  at  Olontarf,  was  eighty- 
eight  years.  This  should  serve  to  warn  our  rulers 
against  wantonly  attacking  O'Oonnell.  Olon- 
tiuf  I — they  should  rememl^  Olontarf." 

The  article  then  ^res  a  description  of 
that  battle,  and  continnes ; 

<^Thu8  terminated  the  battle  of  Olontarf. 
What  strikes  a  person  most  on  reading  the 
account  <tf  it  is  the  bravery  that  the  Dalcassians, 
under  Brian,  displayed  in  repelling  such  a  host 
of  invaders  from  their  shores,  to  which  they  had 
been  welcomed  by  so  many  traitors  among  the 
Leinster  Irish—-" 

"The  Dalcassians"  was  the  ancient 
name  of  the  Tipperary  men,  of  whom  yon 
were  told,' I  think  by  Mr.  Ba/rreU,  that 
^,000  would  form  a  good  National  Gkiard 
flor  Ireland. 
**  In  those  days  every  petty  chieftain  was  called 


a  king,  and  had,  no  doabt,  his  passions  snd  bis 
jealousies  as  wdl  as  greater  monarohs.  Brian, 
stem  and  vigorous,  was  a  man  of  such  consum- 
mate judgment  and  bravery,  that  he  awed  some 
and  conciliated  others  into  submission  to  his 
authority.  Had  Ireland  been  unanimous  in  his 
time,  or  in  the  subsequent  time  of  Henry  the 
Second,  neither  the  I^nes,  nor  the  Saxon  serfr 
headed  by  the  Norman  robbers,  would  have 
dared  to  set  tbetr  Ibet  on  her  shofes ;  bat  it  was 
the  destiny  of  her  children  to  be  always  dis- 
united amongst  themselves,  and  through  that 
means  they  became  a  prey  to  the  tyrants  and 
plunderers  by  whom  they  were  attacked.  A 
new  spirit  has,  however,  arisen  in  our  days.  Ire- 
land is  becoming  united;  for  we  make  little 
count  of  the  few  paltry  bigots  that  are  keeping 
aloof.  Education  is  doin^  its  work — ^prejudices 
are  melting  before  it.  It  is  an  indisputable  fact 
that  the  people  of  this  country  were  never  so 
much  under  the  command  of  any  one  man,  or 
so  manageable,  as  they  are  at  present.  Neither 
were  they  ever  so  sober,  so  intelligent,  or  more 
brave.  From  this  it  follows  that  they  never 
were  so  formidable,  if  want  only  attacked ;  and 
the  physical,  the  moral,  the  intellectual  position 
of  them,  together  with  the  coolness,  the  courage, 
and  the  great  capacity  of  their  leader,  should,  as 
it  will,  protect  them  from  aggression.  All  that 
could  be  required  of  them  ifthey  were  attacked 
would  be  to  imitate  the  conduct  of  their  ances- 
tors, the  Dalcassians,  who  never  entered  a  field 
without  being  resolved  to  oovqubb  or  dib." 

A  detail  is  then  given  of  the  hardships 
experienced  by  those  Dalcassians  on  their 
retnm  to  their  own  conntry,  and  the 
article  conclndes : 

«May  the  Irish  people  of  the  present  day, 
should  they  be  driven  to  it,  imitate  the  conduct 
of  the  brave  Tipperary  men,  or  former  Dal- 
cassians." 

That  publication  appeared  on  the  Friday 
preyions  to  the  day  appointed  for  the 
meeting,  which  promised  to  be  of  a  most 
formidable  character,  keeping  in  yiew  that 
th^  parties  were  to  form  under  the  direction 
of  the  Association,  an^  to  assemble  for  the 
purpose  of  proceeding  to  that  meeting. 
On  the  7th  of  October,  a  letter  appeared 
in  the  ^o^ton  newspaper,  signed  '*  A  Dal- 
oassian,"  in  which  the  writer  suggested, 
after  the  meeting  at  Olontarf,  the  Irish 
should  discontinue  to  adopt  the  Saxon 
names  for  places,  and  that  the  original 
I  Irish  names  should  be  resumed. 

Gentlemen,  you  are  aware,  and  it  is 

not  necessary  that  I  should  do  more  than 

adrert   to   it,  that   the  meeting  to   be 

held  at  Olontarf  was  prerented  by  a  pro* 

;  olamation.    It  was  to  have  been  the  first 

of  those  five,  six,  or  seven  meetings  which 

^  Mr.  O'CimiMll  stated  would  be  held  before 

:  the  closing  of  the  year ;  that  meeting  did 

I  not  take  place,  and,  I  believe,  it  did  not 

take  place  f^m  a  oonyiction  which  existed 

of  its  illegality. 

On  the  day  after  the  meeting  was  to 
have  been  held,  the  9th  of  October,  a 
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meeting  was  held  at  Calyert's  Theatre ;  it 
was  a  meeting  of  the  Repeal  Association, 
and  there  were  present  at  it  Mr.  O'Oow- 
ncU,  Mr.  John  O'Connell,  Mr.  Eov,  Mr. 
Steele,  Dr.  Qray,  and  the  Eev.  Mr.  Tyrrell^ 
who  has  since  died.  I  should  not  have 
thought  it  necessary  to  state  anything 
that  fell  from  Mr.  TyrreU,  but  that  he 
proposed  an  important  resolution  which 
was  to  have  been  proposed  by  him  at 
Clontarf,  in  case  the  meeting  had  taken 
place.    He  said : 

*•  We  are  come  here  for  the  purpoBe  of  ppo- 
posing  resolutions  at  this  meeting,  which  would 
have  been  proposed  for  your  fuloption  at  the 
meeting  yesterday,  if  it  had  taken  place.  I 
will  read  them  first,  and  then  place  them  in 
the  hands  of  our  respected  chairman." 

And  accordingly  they  were  read  by  Mr. 
John  O^ConneLl,  who  acted  in  the  capacity 
of  chairman : 

**  Resolved,  that  this  meeting  hereby  declares 
its  devoted  loyalty  to  the  person  and  throne  of 
Her  Gracious  Majesty,  Queen  Victoria,  Queen 
of  Ireland,  and  its  determination  to  uphold  and 
maintain  inviolate  all  the  prerogatives  of  the 
Crown,  as  guaranteed  by  the  constitution. — 
That  we,  the  clergy,  gentry,  freeholders,  bur- 
gesses, and  other  inhabitants  of  Fingal,  in 
public  meeting  assembled,  declare  and  pro- 
nounce in  the  presence  of  our  country,  before 
Europe  and  America,  and  in  the  sight  of 
heaven,  that  no  power  on  earth  ought  S  right 
to  make  laws  to  biod  this  kingdom,  save  the 
Queen,  Lords,  and  Commons  of  Ireland ;  and 
here,  standing  on  the  ever-memorable  batde- 
field  of  Clontarf,  the  Marathon  of  Irebind,  we 
solemnly  pledge  ourselves  to  use  every  consti- 
tutional exertion  to  free  this  our  native  land 
from  the  tyranny  of  being  legislated  for  by 
others  than  its  own  inhabitants — That  forty- 
fiye  years  of  devoted  and  successful  labour  in 
the  cause  of  his  country,  have  justly  earned  for 
O'Connell,  the  Liberator  of  Ireland,  the  un- 
bounded confidence  of  the  Irish  people;  and 
that  we,  relying  upon  his  supreme  wisdom,  dis- 
cretion, patriotism,  and  undaunted  firmness, 
hereby  pledge  ourselves,  individually  and  col- 
lectively, to  follow  his  guidance,  under  any  and 
every  cucumstance  that  may  arise ;  and  come 
weal,  come  woe,  never  to  desert  the  constitu- 
tion^ standard  of  Repeal  which  he  has  raised. 
— ^That  petitions  to  the  houses  of  Lords  and 
Conunons  would  be  adopted,  praying  for  the 
recognition  of  the  inalienable  rights  of  the  Irish 
nation  to  a  domestic  legislature ;  and  in  order 
thereto,  for  a  repeal  of  the  legislative  Union." 

I  have  already  in  an  earlier  part  of  the 
case  adyerted  to  those  resolutions;  they 
ore  not  exactly,  but  very  nearly,  the  same 
in  terms  as  those  on  the  Repeal  card,  and 
I  merely  beg  to  remind  you — these  reso- 
lutions of  the  delegates  of  the  Irish  volun- 
teers in  17^  are  not  a  justification  for  the 
repetition  of  those  resolutions  now — ^that 
there  is  a  great  distinction  between  them. 
Ireland  was  then  represented  by  her  own 
Farliftment.    The  union  did  not  exiit^ 


but  it  is  now  law  by  the  adoption  of  the 
articles  of  Union.  If  at  the  time  those 
resolutions  were  passed,  claims  were  made 
by  the  English  Parliament  to  govern  Ire- 
land, by  laws  passed  by  that  Parliament 
where  she  was  not  represented,  that  would 
be  snfficient  to  justify  those  resolutions 
which  are  sought  to  be  established  by  the 
precedent  of  the  Irish  Volunteers ;  but  I 
impeach  the  legality  of  any  resolutions 
which  assert  that  no  power  except  the 
Queen,  Lords,  and  Commons  of  Ireland, 
ought  to  legislate  for  Ireland.  That  re- 
solution is  against  the  terms  of  the  Act  of 
Union.  It  is  a  resolution  that  ought  not 
to  have  been  adopted  at  any  meeting. 

I  have  now  at  very  considerable  leng^ 
I  am  afraid  at  too  great  length,  gone 
through  a  statement  of  the  several  meet- 
ings, which  I  thought  it  might  be  im- 
portant to  direct  the  attention  of  the 
Court  and  Jury  to.  I  shall  now  beg  leave 
to  recall  to  your  attention  the  charge  for 
which  the  traversers  stand  indicted.  They 
stand  indicted  for  a  combination,  con- 
spiracy, and  confederacy,  to  raise  discon- 
tent and  disatfection  amongst  Her  Ma- 
jesty's subjects,  and  to  excite  them  to 
hatred  and  contempt  of  the  government 
and  constituiion  of  the  realm,  as  b^  law 
established,  and  to  unlawful  and  seditioiui 
opposition  to  the  government  and  consti- 
tution. Now  I  would  ask  you,  gentlemen 
of  the  Jury,  whether,  after  all  the  details 
which  I  have  laid  before  you,  you  can 
entertain  any  doubt  of  the  guilt  of  the 
traversers,  if  this  case  be  proved,  (gen- 
tlemen, it  is  impossible  to  carry  on  the 
government  of  a  country  if  the  inhabi- 
tants of  different  parts  of  the  empire  are 
to  be  excited  to  nostilitv  towards  each 
other.  I  am  satisfied  that  no  hostility 
would  have  existed  were  it  not  for  the 
course  adopted  by  those  Tifho  have  been 
so  mischievously  agitating  in  this  country, 
and  that  you  will  concur  with  me  in  this 
feeling.  If  I  have  established  the  case 
which  I  have  stated,  it  is  jour  bounden 
duty  not  to  hesitate  to  convict. 

Another  portion  of  this  serious  con- 
spiracy, was  to  excite  disaffection  in  the 
army.  The  progress  of  the  conspiracy 
may  be  well  understood;  it  was  first 
necessary  to  excite  discontent  among  the 
people,  and  then  it  was  necessary  to  excite 
hostility  against  that  portion  of  the  em- 
pire with  which  Ireland  is  united,  and  I 
am  sure  you  will  be  of  opinion  that  most 
active  measures  were  taken  to  excite  that 
hostility.  It  then  became  important,  of 
course,  to  show  the  people  their  strength, 
to  organize  them,  to  accustom  them  to 
come  from  distances  to  places  of  rendea- 
vouf,  and,  having  taught  the  people  their 
own  strength,  to  awe  the  (Government,  if 
not  by  outbreak,  at  least  by  the  demon- 
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stration  of  physical  force,  into  granting 
the  demands  of  those  who  adyocate  Repeal 
of  the  Union.  But  so  long  as  the  army 
remained  faithful  to  the  Crown,  there  was 
little  hope  of  saccess  from  mere  organi- 
zation or  the  meeting  of  crowds  of  people  ; 
but  proceeding  step  oy  step,  these 'parties 
considered,  as  in  1797,  the  year  before  the 
rebellion,  that  it  was  most  important  to 
alienate  the  minds  of  the  army,  and  create 
among  them  a  spirit  of  discontent  and 
disaffection,  and  more  especially  among 
the  non-commissioned  officers,  whose  aid 
and  assistance,  as  in  Spain,  would  be  so 
material  for  the  purposes  of  the  revolu- 
tion,— revolution  which,  you  are  told  by 
one  of  the  traversers,  is  to  end  in  a  division 
of  property  among  the  people  as  brothers. 
A  portion  of  the  charge  also,  gentlemen, 
as  you  are  aware,  was  that  the  traversers 
conspired  to  cause  large  numbers  of  per- 
sons to  assemble  together,  for  the  un- 
lawful purpose,  by  means  of  the  intimi- 
dation to  be  thereby  created,  and  the 
demonstration  of  physical  force,  to  pro- 
cure and  effect  chaiiges  to  be  made  in  the 
government  and  constitution  of  the  coun- 
try, and  particularly  by  these  means  to 
accomplisn  a  dissolution  of  the  legislative 
Union.  Gentlemen,  I  think  at  the  open- 
ing of  this  case,  I  sufficiently  pointed  out, 
and  in  this  I  think  I  shall  have  the  con- 
currence of  the  Court,  that  in  order  to 
render  meetings  of  this  description  illegal, 
it  was  not  necessary  that  any  immediate 
apprehension  of  a  breach  of  the  peace 
should  be  entertained  from  them.  I  be- 
lieve it  was  the  object  of  Mr.  0*Connelly 
that  the  parties  at  those  meetings  should 
separate  peaceably;  that  appears  in  his 
addresses  and  speeches,  at  most  of  the 
meetings — he  expressed  that  wish — but  I 
am  also  satisfied  of  this,  that  there  was  an 
ultimate  object  thought  of  when  the  or- 
ganization was  complete,  when  every  Ee- 
peal  Warden  in  Ireland  had  brought  each 
parish  to  that  state  of  discipline,  that  it 
was  "ready  for  liberty,**  as  Mr.  Duffy 
says ;  then  I  believe  it  was  intended,  to 
use  the  language  of  Mr.  Barrett,  that  Ire- 
land "should  stamp  her  foot,  and  the 
Bepeal  must  be  granted.'*  Whether  it 
was  the  intention  of  the  traversers,  by 
these  inflammatory  speeches  and  publica- 
tions, to  lead  to  an  actual  outbreak  here- 
after or  not,  is  not  material  to  the  purpose 
of  the  present  charge  against  them.  If 
they  actually  had  in  contemplation  the 
full  extent  of  intending  that  at  some 
future  period  there  should  be  an  outbreak, 
headed  by  one  of  the  traversers,  I  have  to 
tell  you  that,  in  point  of  law,  that  would 
be  a  higher  offence  than  that  for  which 
they  are  now  indicted.  It  is  sufficient, 
for  the  purpose  of  the  present  indictment, 
which  is  bmy  for  a  misdemeanor  subject- 


ing them  to  fine  and  imprisonment,  and 
to  no  further  punishment,  that  you  should 
believe  that  these  meetings  were  held  for 
the  purpose  of  overawing  the  legislature, 
and  by  the  demonstration  of  physical  force 
and  the  organization  throughout  the  coun- 
try, to  get  a  Bepeal  of  the  Union,  other- 
wise than  by  the  constitutional  tribunals 
of  the  coun^  and  the  United  Parliament. 
If  their  intention  was  to  overawe  the 
legislature,  and  to  obtain  a  Bepeal  by  the 
organization  effected,  and  the  intimidation 
practised,  I  need  scarcely  inform  you  that 
that  is  illegal,  for  it  would  be  utterly  im- 
possible to  carry  on  the  ffovemment  of  the 
country,  if  each  particuhbr  alteration  that 
is  to  be  made  in  the  law  of  the  land  is  to 
be  made,  not  by  the  representatives  of  the 
people,  but  by  the  people  themselves,  by 
the  use  or  the  show  of  physical  force. 

But,  gentlemen,  one  mischief  arising 
from  these  assembled  multitudes  is  this 
— it  was  one,  indeed,  which  Mr.  O'Connell 
adverted  to  at  MuUaghmast — that  when 
the  people  were  organized  to  the  extent 
to  which  they  now  are — even  though  Mr. 
O'Connell  is  anxious  that  there  should  be 
no  outrage,  that  all  should  be  peaceable — 
he  may  not  be  able  to  control  them  under 
his  command,  after  he  has  excited  them 
to  this  extent.  At  MuUaghmast  he  ad- 
verted to  this  apprehension  which  he  felt, 
and  said  it  came  across  him  like  a  sickly 
dream,  and  he  appealed  to  them  whether 
they  would  continue  to  obey  him.  This  I 
certainly  will  admit :  I  do  not  believe  it 
was  intended  that  there  should  be  an  out- 
break. I  believe  it  was  intended  that  they 
should  disperse  peaceably  and  quietly.  X 
believe  that  was  part  of  the  very  system 
of  this  conspiracy. 

Of  course  we  have  all  reason  to  rejoice 
that  such  a  course  was  adopted — that  we 
have  not  incurred  the  misery  which  would 
have  arisen  from  an  opposite  policy  ;  but 
that  does  not  take  away  from  tne  illegality 
of  these  proceedings,  if  the  intention  were 
to  organize  the  people  to  that  extent  that 
the  Government  of  the  coimtry  could  not 
be  carried  on  independently,  but  only 
under  control  of  those  assembled  multi- 
tudes, who  were  to  dictate  to  the  legisla- 
ture the  oourse  they  were  to  adopt.  Such 
an  intention,  and  a  combination  to  brine 
such  an  ii^tention  into  operation,  are  both 
unlawful. 

As  I  have  already  said,  and  as  was  said 
by  Mr.  Justice  Booke,  (a)  though  one  of 
the  traversers  may  not  have  intended  that 
a  tumult  should  follow  as  the  consequences 
of  this  act,  yet  they  are  guilty  if  the  con- 
sequences were  the  effect  of  their  acts  and 
addresses,  as  much  as  if  they  actually 
intended    such    consequences    to  follow. 

(a)  See  above,  p.  92* 
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Mr.  Joftioe  Bodke  says  a  man  mi^ht  as  well 
say  he  did  not  intend  an  injury  to  a 
crowd  among  whom  he  fired  a  pistol,  but 
he  most  be  presumed,  and  ought  to  be 

g resumed,  to  foresee  the  consequences  of 
is  act.  Mr.  O^Oonnell  may  not  have 
foreseen  the  leneth  to  which  he  went  at 
Mullaghmast,  when  "  that  sickly  dream  " 
came  oyer  him ;  he  appears  at  the  time  to 
haye  been  afraid  that  the  people  of  Ire- 
land had  been  wound  up  to  so  great  an 
extent,  that  an  outbreak  might  take  place ; 
but  whether  he  intended  or  not,  that 
there  should  be  no  future  outbreak,  no 
physical  force,  yet  I  tell  you,  that  these 
meetings,  and  that  combination,  were 
ille^l  under  the  charges  in  the  present 
indictment.  I  now  tell  you,  gentle- 
men, what  I  haye  no  doubt  you  will  be 
told  by  the  Court,  that  it  is  not  necessary 
that  you  should  come  to  the  conclusion 
that  the  trayersers  are  guilty  of  eyery 
portion  of  this  conspiracy.  It  is  sufficient 
if  you  are  of  opinion  that  they  are  ^ilty 
of  any  part  of  it,  and,  although  I  beheye  I 
shall  be  able  to  establish  eyery  portion  of 
the  charge,  jet  I  think  it  neceseary  to  state 
this — it  IS  nght  for  me  at  this  part  of  the 
case  to  say—  that  it  is  not  absolutely  neces- 
sary, in  point  of  law,  that  we  should  do  so. 
Gentiemen,  I  haye  now  detained  you  for 
a  great  length  of  time,  and  I  will  con- 
clude hj  usinff  the  lan^age  used  by  a 
most  eminent  Judffe,  Chief  Justice  Bushe, 
at  the  Maryborough  Special  Commission : 

'*  I  will  conclude  by  recalliog  your  attention 
to  all  that  it  in  our  power  to  do,  and  that  is  €mr 
dutp.  Let  as  do  that  &inly  and  temperately  ; 
I  aay  firmly  and  temperately ,  for  in  agitated 
times  it  is  bard  to  preserre  the  equable  balacce 
of  the  mind.  Fear  is  a  corrupting  principle, 
and  alarm  operates  in  different  and  opposite 
directions.  In  such  times,  the  influence  of 
panic  has  led  men,  J  am  sorry  to  say  of  aU 
elasses,  to  truckle  to  the  insurgents,  to  decline 
those  duties  which  the  administration  of  justice 
oalls  for ;  or,  what  is  worse,  to  discharge  them 
in  a  kpirit  of  base  compromise,  in  the  rally  hope 
of  securing  what  could  never  be  more  than  a 
temporary  and  precarious  safety,  or  from  the 
more  abject  motiTe  of  earning  an  ignominious 
popolnritT ;  on  the  other  hand,  panic  is  often  the 
source  of  a  blind,  rash,  indiscriminatbg  zeal,  or 
exasperating  energy,  more  resembling  the  tem- 
per of  war,  than  Uie  staid  step  and  sober- 
minded  character  of  justice.  We  should  always 
remember  that  we  are  engaged  in  a  conflict  of 
law  against  outrage,  and  not  of  one  violence 
against  another ;  aind  that  in  proportion  as  the 
enormity  of  the  offence  calls  for  exertion,  it 
also  calls  upon  us  to  distrust,  or,  at  least,  to 
watch  ourselves,  and  to  proceed  cautiously  and 
eircnmspectlT,  not  only  because  the  punish- 
ments to  be  inflicted  are  heavy,  but  because  it 
is  impossible  to  a^probch  the  discharge  of  our 
present  duties  without  a  deep  and  personal 
xnterest  in  patting  down  the  existing  mischief ; 


an  interest  which  we  are  bound  to  neutralise  by 
the  coolest  impartiality.*' 

He  then  concludes : 

"Let  us  therefore  co-operate  in  our  several 
depurtments,  in  carrying  into  execution  the 
laws  of  rnr  country;  and  in  the  grsnd  jury 
room,  in  the  petty  jury  box,  and  on  the  Bench, 
enter  into  a  covenant  with  ourselves,  so  calmly 
and  8CiupulouhIy  to  investigate  every  charge, 
as  to  insure  the  conviction  of  every  gmlty  man, 
and  the  acquittal  of  every  man  whose  innocence 
is  manife»t«ed,  or  whose  guilt  is  made  doubtful." 

The  Attorney  General  here  concluded  his 
opening,  haying  spoken  for  eleyen  hours 
and  a  half. 

Thursday,  January,  18th. 
EyiBBNcs  POR  TBS  Crowit. 
Frederick  Bond  Hughes — Examined  by  the 
SoUoUor  OeneraZ, 
1  am  a  shorthand  writer.  I  haye  been 
in  the  habit  of  reporting  for  17  or  18  years. 
I  recollect  coming  to  this  country  in  Sep- 
tember last.  I  arriyed  on  Saturday.  I 
neyer  had  been  in  Ireland  before.  The 
following  Sunday,  the  1st  of  October,  I 
went  to  a  place  called  Mullagbmast,  in 
the  county  of  Kildaro  I  arriyed  there 
about  hau-past  12  o'clock.  There  were 
many  persons  present  when  I  arriyed,  and 
they  gradually  began  to  increase  to  a 
large  number.  As  near  as  I  could  guess, 
80,000  or  40,000  persons  were  present;  I 
could  not  see  over  the  whole  extent  of 
the  ground.  I  saw  pemons  coming  trom, 
difl'erent  parts  with  banners.  I  took  on 
that  occasion  a  memorandum  of  what 
passed,  that  is,  of  the  speeches.  I  hate  J 
it  here.  I  can  mention  eome  of  the  in- 
scriptions on  the  banners,  '*  Hurrah  for 
Repeal "  I  think  was  the  inscription  on 
one, "  The  men  of  the  Border  County  "  was 
another ;  those  were  in  ftront  of  the  plat- 
farm.  *  *  The  man  who  commits  a  crime  is 
an  Enemy  to  his  Country,"  was  another. 
"  A  Country  of  Kine  Millions  is  too  f^reat 
to  be  drag^d  at  the  tail  of  any  Nation." 
The  musicians  connected  with  the  yarious 
parties  had  on  a  sort  of ,  fancy  dress* 
There  were  seyeral  persons  about  the 
platform  with  papers  on  their  hats,  and 
stayes  in  their  hands,  and  on  the  paper 
was  inscribed  *•  O'Conneirs  Police.**  I 
know  the  trayerser,  Mr.  Daniel  O^ConneiL 
1  see  him  in  court.  Mr.  O'ConneU  arriyed 
at  about  two  o'clock.  Mr.  Ray  and 
Dr.  Oray  were  present.  Mr.  0*UonneU 
was  dressed  in  a  sort  of  yelyet  robe, 
8carlet  or  claret  colour.  Some  gentle- 
man proposed  that  he  should  t&e  the 
chair.  Tnat  motion  was  put  and  carried. 
Mr.  0*Connell  addressed  the  meeting.  I 
took  a  note  of  what  Mr.  O^Conneil  said  on 
that  occasion.    I  took  it  in  shorthand  to 
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the  best  of  mj  ability.    I  have  both  the  \ 
original  notei  and  the  transeript  here. 

n^e  WUneis  read  O^OonneUa  speech  at 
Mnllaghmast.  and  the  resolutions  adopted 
by  the  meeting,  (a)] 

Borne  gentleman  then  came  forward 
with  a  yelyet  cap.  It  was  a  round  yelvet 
cap.  It  was  Mr.  0*OaUaghan  who  pre- 
sented it.    He  said : 

<*  I  am  deputed  by  the  committee  who  seud 
me  to  preiieat  yon  with  the  National  Cap." 

He  then  rcttd  an  addre6S.(&)  The  cap  was 
then  placed  on  O'OoimeU'a  head.  [The 
WUnesa  then  read  the  observations  made 
by  OOonndLl 

The  meeting  was  held  in  the  open  air, 
at  a  place  called  the  Bath  of  Mnllaghmast. 
There  was  a  dinner  on  the  same  day,  at 
Mnllaghmast.  Mr.  O'ConneU,  Mr.  John 
O'OowneU,  Mr.  Steele,  Mr.  Barrett,  Dr. 
Oray,  and  Mr.  Bay  were  present.  I  neyer 
had  seen  any  of  them,  except  Mr.  John 
CConneU  and  Mr.  Banid  (rOonneU,  be- 
fore  that  day.  Mr.  John  O^Conr^ll  pre- 
sided. There  was  a  gentleman,  who  I  was 
told  was  Mr.  Barrett,  there.  He  made  a 
speech  dnring  that  eyening.  IWitneaa 
read  the  Bpeech.(c)I  Mr.  O^ConneWe 
health  was  proposed ;  in  returning  thanks, 
he  spoke.  Mr.  Bay  spoke  at  that  meeting. 
The  toast  of  the  "Bepeal  Association" 
was  ffiyen.  Mr.  Bay  was  called  on  to  re- 
spona.  Dr.  Oray  spoke  to  the  toast  of  the 
"  dismissed  magistrates,  and  Repeal  Arbi- 
trators." I  recollect  Monday,  the  2nd  of 
October.  There  was  a  meeting  of  the 
Association.  I  got  admittance  by  stating 
that  I  attended  to  report.  I  obtained  a 
ticket  on  the  following  day  from  Mr.  Bay. 
I  said :  **  You  had  better  state  that  I  am 
reporter  for  the  Gk>yemment."  He  said : 
''  That  will  do  for  the  present.  Concilia- 
tion Hall  will  soon  be  open,  and  you  will 
have  a  place  to  yourself. 

I  mentioned  at  Mnllaghmast  that  I  came 
to  report  for  the  Government.  O'ConneU 
said,  that  on  former  occasions  gentlemen 
had  attended  to  report  at  the  Catholic 
Association;  that  he  had  afforded  them 
every  facili^,  and  had  given  them  access  to 
documents ;  and  that  any  accommodation 
he  had  afforded  those  gentlemen,  he  would 
be  happy  to  afford  to  me.  I  believe  it  was 
also  through  Mr.  0*OonneU  that  I  received 
a  ticket  to  attend  the  banquet. 

(a)  See  above,  pp.  167-171. 

(6)  The  addreM  described  the  cap  af  **  an 
article  of  domestic  manufacture  intended  to 
oombine  the  glorioos  recollections  of  former 
nationality  with  utility,  comfort,  variety,  and 
cheapness.  .  .  .  Ihe  form  of  the  people's  cap  is 
that  of  the  old  Milesian  crofm,  to  which  is  added 
a  wreath  of  shamrocks  interwoven  with  a  white 
hand,  thus  rendering  it  national." 

(c)  See  above,  p.  172. 


SoUwtor  CfeneraX:  Do  you  see  Mr. 
Barrett  in  court  P 

Witneee  (looking  at  Mr.  BarreU^: 
That  is  the  gentleman,  to  the  best  of  my 
belief,  whom  I  saw  at  Mnllaghmast,  and 
who  made  the  speech  which  I  have  read 
as  Mr.  Barretee.  On  the  2nd  of  October 
I  took  a  note  of  what  took  place  at  the 
Association  on  that  day.  [IrtinsM  read 
0*0onnelV8  speech,  in  which  he  referred 
to  an  advertisement  which  appeared  in 
the  paY)ers,  headed  "Bepeal  Cavalry," 
in  relation  to  the  Clontari  meeting,  and 
stated,  that  though  a  good  quiz  it  ought 
never  to  have  been  printed.  (a)I  On  the 
drd  of  October  1843,  I  was  at  the  Com 
Exchange.  All  the  traversers  were  pre- 
sent. A  letter  f^m  Loughrea  was  read 
at  that  meeting.  I  muse  state  that  all 
the  letters  and  papers  in  my  notes  are  not 
copies  of  the  originals.  I  was  told  that 
those  which  appeared  in  the  papers  were 
authentic.  I  nrst  applied  to  Mr.  Bay  for 
the  resolutions  at  Mnllaghmast;  he  told 
me  that  Dr.  Oray  appeared  to  have  some 
reluctance  to  give  them  to  me.  Dr.  Oray 
said  he  could  not  find  the  resolutions.  I 
said  I  applied  to  him  in  consequence  of 
Mr.  O'ConneU  having  promised  me  a  copy 
of  the  resolutions  at  Mnllaghmast.  When 
we  were  on  the  staircase  Mr.  O^OormdL  was 
coming  up.  I  said :  '*  Here  is  Mr.  O'Co^ 
neU  now.  Dr.  Oray;  will  you  speak  to 
himP"  Mr.  O'CowneZi  said :  "Well,  Mr. 
Htighee,  are  you  here  for  documents?" 
(or  some  such  words)  **  Find  them."  Dr. 
Gray  then  took  Mr.  O'ConneU  into  a 
private  room.  Shortly  after  Dr.  Oray 
came  out.  I  asked  him  asain:  ''Am  I 
to  have  the  documents,  or  do  you  refuse 
them  P  "  Dr.  Gray  said :  **  Oh,  no ;  I  do 
not  refuse  them.  I  do  not  mean  any  dis- 
respect to  you;  but  I  cannot  lay  my 
hands  on  them.  If  I  could  find  the 
original  document  I  don't  think  I  should 
waste  my  time  in  writing  them  out  for 
Sir  Bdbert  Peel."  1  said :  *  *  I  have  nothing 
to  do  with  Sir  Bohert  Peel ;  I  apply  to  you 
in  Diy  character  as  shorthana  writer." 
Dr.  Oray  then  said :  *'  You  can  take  Uiem 
from  the  newspapers — they  are  authentic." 

I  was  at  the  Com  Exchange  on  the 
following  day,  the  8rd  of  October ;  I  told 
Mr.  O'Connell  1  had  applied  to  Dr.  Oray, 
and  that  he  had  declined  to  give  me  the 
copies,  and  that  he  had  told  me  I  should 
get  them  in  the  newspapers,  and  that  they 
were  authentic.  Mr.  O'ConneU  said: 
**  Yes,  they  are  authentic" 

At  the  meeting  a  letter  signed  Pakrieh 
SherriU  was  read,  inclosing  141,  as  the 
subscription  of  the  Town  Commissioners 
of  Loughrea,  and  stating  that  there  were 
some  renegades  who  would  not  subscribe, 

(a)  See  above,  p.  180. 
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bnt  that  when  the  time  came  they  would 
tarn  them  oat.  Mr.  O^OonneU  moved  that 
the  letter  shoald  be  inserted  in  the 
minates,  and  that  the  thanks  of  the  Asso- 
ciation should  be  presented  to  those 
worthy  gentlemen.    !Ee  said : 

"When  the  proper  time  comes  it  is  quite 
right  to  torn  oat  those  who  will  Dot  become 
repealers." 

Mr.  Steele,  in  seconding  the  resolution, 
said: 

<*  I  have  the  honour  to  second  the  resolution 
of  the  Liberator,  inasmuch  as  I  have  expressed 
from  the  first  some  very  strong  opinions  with 
respect  to  the  Loughrea  meeting.  I  haTC  from 
the  first  oonsiderod  that  meeting  of  more 
national  importance  than  Mullaghmast,  where 
<  Behemoth,  biggest  bom  of  earth, 
UpheaTed  its  vastness.' 
And  for  the  cause  assigned  by  the  father  of  his 
eonntry,  it  was  the  first  meeting  showing  that 
the  national  spirit  of  Ireland  was  not  to  be 
broken  by  the  Duke  of  Wellington  or  Peel, 
who  hare  traitorously  made  their  sovereign  the 
mouthpiece  of  their  yillainy,  and  they  have  fol- 
lowed it  up  until  they  have  made  her  the  sub- 
ject of  a  caricature  in  her  own  capital.  1  have 
looked  at  the  caricature  of  the  Queen  by  that 
inimitable  caricaturist,  the  best  that  ever 
handled  a  pencil,  H.  B.,  in  which  the  Queen  is 
represented  as  taking  the  water  like  a  duck, 
with  a  bonnet  on  its  head,  swimming  over  to 
France,  with  Louis  Philippe,  the  perjured  ty- 
rant, waiting  to  meet  her.  It  has  been  repre- 
sented to  be  a  mere  Toyage  of  pleasure;  but 
erery  man  who  has  common  senne  understands 
distinctly  why  she  was  sent  by  Peel  and  Wel- 
lington m  the  undignified  position  of  her  own 
ambassadress,  hoiking  one  day  to  France,  and 
another  to  Belgium,  U)r  the  purpose  of  propping 
np  the  falling  destinies  of  England.  Peel  and 
Wellington,  who  dared  to  give  that  threat,  were 
met  by  Uie  defiance  at  Mallow  of  0*Connell." 

Dr.  Gray  proceeded  to  read  the  names 
of  certain  persons  whom  he  moved  should 
be  appointed  arbitrators,  and  Mr.  O'Con- 
neZZ  seconded  the  motion,  and  it  was 
carried.  Dr.  G'roy  said  he  had  a  short 
report  ft'om  the  Arbitration  Committee  to 
present,  and  he  had  to  move  that  some 
eentleroen  be  appointed  arbitrators,  the 
first  of  whom  was  Mr.  0*OonneU.  Mr, 
O'ConneUBtAd: 

**  I  accept  the  office  with  great  pleasure." 

Dr.  Ora/y  then  read  from  a  paper  a  list 
of  the  arbitrators  who  had  been  appointed, 
many  of  whom  were  gentlemen  who  had 
been  dismissed  from  the  commission  of 
the  peace.  Mr.  0*0<mneU,  on  the  reading 
of  the  paper,  said : 

« I  hope  I  shall  live  to  see  the  day  when  the 
hall  of  the  Four  Courts  shall  be  very  empty.'' 

After  the  admission  of  Mr.  Balfe,  as  an 
arbitrator,  was  moved.  Dr.  Gray  said,  im- 
mediately before  the  motion  was  carried; 

*l  with  to  state,  before  we  leave  the  qnes- 


tion  of  arbitration,  that  all  the  necessary  docu- 
ments have  been  forwarded  to  the  districts 
where  the  arbitrators  have  been  appointed.  I 
recommend  the  parties  not  to  open  the  courts 
until  those  documents  are  forwarded." 

Rev.  Mr.  Tiemey  was  present  at  this  meet- 
ing. He  made  a  speech.  [Witness  read 
the  speech.(a)l    Mr.  0*(7on»eZZ  then  said: 

"I  think  this  highly  respectable  clergyman 
deserves  the  thanks  of  the  Association.  I  heard 
his  speech  with  pride  and  pleasure." 

That  motion  was  carried  by  acclamation. 

I,  also,  attended  the  meeting  at  Calvert's 
Theatre  on  October  9.    Duffy  said  he  had 

to  hand  in  money  from  Mr. ,1  could 

not  catch  the  name.  Gray  also  handed  in 
money. 

Cross-examined  by  HatchelL 
The  meeting  at  Mullaghmast  was  the 
first  occasion  of  my  coming  to  Ireland.  I 
came  over  for  the  purpose  of  attending 
that  meeting.  I  have  been  professionally 
a  reporter,  but  not  for  the  public  Press. 
My  business  is  that  of  a  shorthand  writer. 
I  never  reported  for  a  public  joumol. 
I  have  attended  public  meetings  m  Eng* 
land  to  report  the  proceedings.  I  was 
particularly  employed  in  England  to 
come  here  as  a  Grovemment  reporter.  I 
had  a  letter  given  to  me,  addressed  to 
the  Attorney  General.  On  applying  at  the 
Attorney  GeneraVs  house,  I  was  told  that 
he  was  not  at  home,  and  I  was  directed 
to  go  to  Mr.  Brewster,  This  was  lale  on 
Saturday,  the  30th  of  September.  I 
ordered  a  car  to  go  to  Mullaghmast  early 
the  next  day.  An  assistant  came  over 
with  me,  and  accompanied  me  to  Mullagh- 
mast. I  did  not  see  the  Crown  Solicitor 
before  I  went.  I  got  to  MnllagLmast 
about  twelve  o'clock.  My  assistant  took 
a  note.  I  believe  he  has  transcribed  some 
portions  of  it.  Neither  he  nor  I  are  in 
Mr.  Gvraey'B  office.  When  we  arrived  at 
Mullaghmast,  there  were  a  few  persons  on 
the  ground,  scattered  here  and  there.  I 
was  there  about  an  hour  and  three-quarters 
before  Mr.  O'ConneU  arrived.  I  got  on  a 
platform.  I  had  a  good  view  of  the  people 
assembled.  The  different  parties  came  to 
the  ground  from  distant  parts,  with  their 
bands  playing.  I  heard  nothing  about 
their  being  temperance  bands.  I  think 
one  or  two  of  the  flags  had  inscriptions  of 
"  temperance."  I  saw  other  banners  with 
mottf>e8.  I  have  attended  meetings  in 
England,  but  never  saw  any  banners  or 
mottoes  except  in  the  time  of  Queen 
Caroline,  1  never  attended  any  county 
meetings  in  England;  I  have  attended 
Chartist  meetings  at  Manchester,  in  the 
Carpenters'  Hall;  they  were  the  only 
public    meetings  that   I  ever   attended. 


(a)  See  above,  p.  176. 
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There  was  a  nnmber  of  women  and 
children  in  the  crowd  at  Mollaghmast. 
The  assembly  was  of  a  perfectly  peaceable 
character  thronghont.  I  saw  no  tendency 
to  riot»  disturbance,  or  disagreement 
among  the  people  themselves.  When  the 
Queen's  name  was  mentioned  it  was  always 
received  with  the  loudest  applause  and 
demonstrations  of  loyalty.  I  was  not 
introduced  to  Mr.  O^CormeU,  but  he 
mentioned  that  he  understood  that  there 
was  a  Government  reporter  present.  I 
said  I  attended  there  on  the  part  of  the 
Government.  He  then  directed  that  every 
facility  and  accommodation  should  be 
afforded  me  for  the  purpose  of  reporting. 
He  did  not  shake  hands  with  me  on  that 
occasion.  Subsequently  I  had  that  honour. 
Afterwards  I  got  a  ticket  for  the  banquet. 
Mr.  Leaiham  was  there  too.  There  was 
no  secret  about  the  matter  at  all.  A  great 
number  of  persons,  respectable  in  appear- 
ance, were  at  the  banquet.  The  banquet 
commenced  at  five  o'clock,  and  was  over 
at  nine.  I  saw  persons  called  the  O'Con- 
nell  Police  >bont  the  platform  at  the 
meeting.  It  appeared  to  me  that  they 
prevented  persons  from  getting  on  the 

flatform,  and  kept  the  passage  to  it  clear, 
think  it  very  proper  there  should  be 
such  persons,  and  they  appeared  to  me  to 
have  the  effect  of  keeping  order.  I  did 
not  transcribe  my  notes  that  night.  I 
transcribed  but  a  small  portion  of  my 
report  in  Ireland.  The  Queen's  health 
was  given  at  the  dinner.  It  was  received 
with  very  great  applause,  and  is  marked 
as  such  in  my  report.  The  health  of 
Prince  AUb&rt  was  given  after  the  Queen's. 
It  was  received  with  great  applause.  I 
should  say  that  when  I  applied  for  copies 
of  the  letters  read,  and  the  resolutions 
passed,  I  was  referred  bv  the  parties  to 
published  letters  In  the  newspapers. 
Letters  of  apology  were  from  Sir  Uoleman 
O'Loghlen;  from  Thomas  Ff tench,  dated 
from  Castle  Ffrench;  from  Mr.  Keating, 
•a  Town  Commissioner  of  Longford ;  from 
Dr.  Cantwell,  and  from  Dr.  MacHale, 
There  was  a  motto  hanging  up  in  the 
Pavilion,  "A  nation  of  nine  millions  is 
too  great  to  be  dragged  at  the  tail  of  any 
nation."  I  do  not  recollect  having  read 
that  motto  in  the  Morning  Chronicle.  I 
never  attended  trades  meetings.  I  never 
was  a  member  of  an  institution  for  the 
encouragement  of  native  manufacture.  I 
did  not  go  to  White*8  in  Thomas-street  to 
fit  myself  with  a  cap.  I  do  not  under- 
stand anything  about  puffing,  direct  or 
indirect.  I  have  no  doubt  it  is  a  very 
good  way  of  advertising.  I  would  have 
no  objection  to  encourage  native  manufac- 
ture. If  I  got  a  cap  to  fit  me  I  would 
wear  it.  I  did  not  get  a  cap  like  Mr. 
0*ConneU*8,  although  1  admirea  it.    I  am 
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not  aware  that  gentlemen  coming  from 
Paris  return  with  tri-ooloured  caps,  as 
comfortable  to  sleep  in.  I  did  not  form 
any  opinion  whether  there  was  high 
treason  in  that  cap  of  Mr.  O^OonneU'e.  1 
was  Irish  enough  to  buy  something  in 
Ireland,  and  of  Irish  manufacture.  I 
bought  a  tabinet  for  my  lady.  If  I  had 
been  disen^ged,  probably  I  should  have 
had  no  objection  to  get  a  lady  for  the 
tabinet.  I  left  Ireland  on  the  17th  or 
18th  of  October.  Mr.  O'Conndl  at  Mul- 
laghmast  had  on  a  robe ;  I  understood  it 
was  as  Lord  Mayor  of  Dublin. 

[The  Witness  read  O'ConneWs  speech  at 
Calvert's  Theatre  on  October  9,  in  which 
he  stated  that  Repeal  could  only  be  carried 
by  the  most  perfect  submission  to  every- 
thing bearing  the  form  of  legality,  and 
complained  that  the  conduct  of  uie  Gfovem- 
ment  in  proclaiming  the  Clontarf  meeting 
was  calculated  to  produce  the  massacre  of 
innocent  people. 

Cross-examined  by  Macdonogh,  Witness 
said  that  in  his  information  he  had  stated 
that  Mr.  BarreU  was  present  at  the  meet- 
ing at  Calvert's  Theatre  on  October  9,  and 
at  the  subsequent  dinner  at  the  Rotunda. 
On  seeing  Mr.  Ba/rrett  brought  up  to  be 
bailed  before  Judge  Bwrton  he  had  per- 
ceived his  mistake,  and  at  once  communi- 
cated it  to  the  Crovm  SoUcitor.l 

1  was  in  London  at  the  time  of  the  great 
meeting  about  the  Dorchester  labourers, 
when  Dr.  Wade  paid  a  visit  to  Lord  MeU 
howme,  accompanied  by  about  200,000  men. 
I  was  in  Parliament-street.  I  saw  Dr.  Wade 
in  his  robes.  The  people  marched  in  pro- 
cession over  Westroinster-bridge.  I  never 
saw  so  many  people  together  m  my  life. 
There  were  more  than  100,000,  I  should 
rather  say  200,000.  I  attend  Committees 
of  the  House  of  Commons.  I  do  not  at- 
tend debates  ;  I  only  attend  Committees. 

I  was  going  to  ask  you  whether  the 
Irish  peasantry,  or  the  English  gentry  in 
Parliament  are  the  best  behaved  P — The 
people  at  Mullaghmast  were  very  quiet 
and  well-conducted. 

There  was  no  coughing  or  shuffling  of 
feet  P— No. 

Now  are  not  the  House  of  Commons 
very  noisy  and  ill-mannered,  and  do  not 
they  keep  bad  hours  P — I  cannot  say  that. 
I  never  heard  OasUer  speaking.  I  received 
the  letter  of  introduction  to  the  Attorney 
General  from  Mr.  Oumey, 

Re-examined  by  the  Solicitor  Gen&raL 

Mr.  Bay  said  he  was  not  Secretary  of 
the  meeting  at  Mullaghmast.  I  had  no 
reason  to  doubt  the  correctness  of  my 
statement  as  to  Mr.  Ba/rrett  until  I  saw 
him  at  Judge  Burton's  house,  on  the  occa- 
sion of  the  recognisances  bein^  taken.  I 
was  there  to  amend  an  affidavit  as  to  the 
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Christian  name  of  Mr.  Tiemey.    I  have 
the  address  which  was  presented  to  Mr. 
O'ConneU,    on    the   9th   of  October,    at 
Calvert's  Theatre. 
Hatchdl  objected. 

Pennkpathek,  L.C. J. :  There  can  be  no 
objection  to  reading  the  address  to  which 
that  speech  was  an  answer.  * 

[The  address  was  read.] 
IFlemxng   Mathids    Leatham  spoke    to 
coming  over  with  the  last  witness  as  his 
assistant,  and  confirmed  his  evidence.] 
Charles  Boss — Examined  by  Serjeant 

Warren. 
I  am  a  native  of  England.     I  am  a 
shorthand    writer,    and    have     been    a 
newspaper  reporter   upwards  of   twenty 
years.    I  came  to  thia  country  the  day 
oefore  the  Donnybrook  meeting.    I  think 
it  was  in  June.    It  was  suggested  to  me 
to  come  over  on  the  part  of  Government, 
to  take  notes  of  Mr.  0*ConneU'8  speech  at 
the  Donnybrook  meeting.    I  attended  and 
took  a  not«.    I  have  not  got  the  note  I  took. 
I  cannot  say  what  became  of  it.     I  took 
this  transcript  from  it  the  day  after  the 
meeting.  I  carried  the  original  to  London , 
and  kept  it  in  a  drawer  for  a  fortnight 
after  I  took  it.    I  then  put  it  into  a  cup- 
board, with  other  papers,  and  it  was  lost. 
I  searched  for  it  where  I  originally  placed 
it.    I  attended  the  meeting  also  for  a 
newspaper.     I  should  wish  to  explain,  if 
I  am  permitted,  for  I  have  been  nusrepre- 
sented,  and  I  reserved  what  I  had  to  say 
on  the  subject  to  this  occasion. 
Henn :  Not  now,  sir,  if  you  please. 
Witness :  When  here  I  took  reports  for 
a  newspaper.    I  have  a  copy  of  my  notes 
of  Mr.  O'CovmelVs  speech  at  Donnybrook. 
He  spoke  of  the  physical  force  of  the 
parties  who  surrounded  him,  at  the  com- 
mencement of  the  speech.    [The  Witness 
read  the  speech,  (a)]    I  formed  an  opinion 
of   the    numbers  who  were    present.    I 
thought  about  40,000.    I  was  on  the  scaf- 
fold   (laughter),  the   hustings,  I   mean. 
The  people  came  with  the  bands  in  pro- 
cession.   There  were  also  a  great  number 
of  flags.    Mr.  0*Connell  arrived  about  two 
o'clock.    I  saw  nothing  particular  carried 
before  him.    There  was  much  confusion. 
The  meeting  did  not  last  more  than  two 
hours.    I  wrote  this  note  the  next  day, 
and  went  the  day  after  to  England.    I  re- 
turned in  August.    I  attended  a  meeting 
of  the  Association  shortly  after  my  return, 
on  the  28th  of  Aagust.    Mr.  John  O'Oon* 
nell  is  the  first  name  I  have  on  my  note 
on  that  occasion.    I  attended  several  other 
meetings  of  the  Association,  and  I  usually 
saw  at  them  Mr.    O'OonneU,  Mr.  John 
O'Connellt  Mr.  Steele,  and  Dr.    Oray.    I 
have  seen  Mr.  Duffy  there,  but  not  more 
than  twice.    Mr.  £ay  acted  as  Secretary. 

(a)  See  above,  p.  131. 


Friday,  January  19th. 
Examination  of  Oharles  Boss  continued. 

I  was  present  at  a  meeting  of  the  Be- 

fal  Association  on  the  28th  of  August, 
saw  there  Mr.  O^ConneU,  Mr.  John 
0*ConneU,  and  Mr.  Bay.  I  have  a  note 
of  Mr.  0*ConnelVs  speech.  [The  Witness 
read  the  speech,  in  which  0*ConneU  stated 
that  it  was  necessary  to  keep  within  the 
letter  and  the  spirit  of  the  law,  and  that 
he  was  not  then  prepared  to  open  the 
scheme  of  the  Pr^ervative  Association, 
but  that  he  was  working  out  his  plans  for 
the  constitution  of  the  Irish  House  of 
Commons,  when  it  should  be  established 
by  Act  of  Parliament,  or  by  the  exercise 
of  the  Prerogative  of  the  Crown.  For  the 
present  he  would  confine  himself  to  the 
appointment  of  Bepeal  Wardens,  (a)]  Mr. 
0  ConneU  referred  to  a  letter  which  had 
been  received  from  Mallow.  I  have  no 
copy  of  this  letter.  Mr.  0*Oonnell  said  he 
thought  a  fair  case  had  been  made  out  for 
giving  Mallow  two  members,  and  proposed 
that  the  letter  should  be  referred  to  a 
committee,  to  inquire  whether  any  change 
should  be  made  in  the  plan  with  reference 
to  that  town.  I  was  at  the  Assooiation 
on  the  29th  of  Auffust.  Mr.  0*OonneU 
was  there,  and  made  some  observations 
on  the  Queen's  speech,  in  reference  to 
the  maintenance  ot  the  Union. 

By  Henn :  I  did  not  take  full  notes  of 
all  that  occurred;  I  only  took  notes  of 
what  I  considered  material  They  are 
shorthand  noies. 

Henn :  I  submit,  my  Lords,  he  is  not 
entitled  to  read  those  notes.  He  says  he 
did  not  take  a  full  note  of  all  that  passed, 
he  only  took  notes  of  those  parts  which  to 
him  appeared  material.  He  is  not  to  be 
the  judge  of  the  materiality. 

PSKNEPATHBB,  L.C.«F. :  If  the  witUASS 
undertakes  to  give  the  substance  of  what 
was  spoken,  according  to  his  judgment, 
that  surely  would  be  sufficient.  If  every 
note  was  to  be  taken  verbatim  et  Uter<Uim, 
no  note  would  be  admissible. 

Henn:  My  Lords,  I  require  the  sub- 
stance of  all  that  passed ;  and  the  reporter 
has  no  right  to  exercise  his  judgment  as 
to  what  is  material  and  what  is  not.  I  do 
not  want  a  verbatim  note,  but  a  substantial 
note. 

BuBTON,  J. :  Suppose  no  notes  had  been 
taken  at  all,  but  that  the  witness  came  to 
give  evidence  as  to  what  he  heard  stated 
by  certain  persons,  would  not  that  be  ad- 
missible, although  he  might  not  remember 
every  word  that  had  passed  P  If  he  had 
them  in  his  memory,  surely  that  would 
still  be  evidence. 
Henn:  My  Lord,  that  would  be  a  difier- 

(a)  See  above,  p.  152. 
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ent  case.  But  if  a  person  goes  there 
deputed  by  the  Qovemment  to  take  a  note 
of  the  entire  proceedings,  and  only  pro- 
daoes  garbled  extracts,  I  submit  that 
would  not  be  evidence ;  we  are  entitled  to 
the  whole  of  what  passed  there. 

Serjeant  Warren  (to  the  Witness) :  Have 
you  taken  a  note,  to  the  best  of  your  skill 
and  judgment,  of  the  entire  of  Mr.  0*Oon- 
n^ZTs  speech  on  that  occasion  P 

Wi4ne8s:  I  have;  I  believe  I  have  the 
entire;  I  can  always  tell  when  I  have 
taken  a  thing  consecutively,  and  when  I 
have  taken  only  the  heads  of  the  subject. 

Henn :  I  object,  my  Lord,  to  this  wit- 
ness going  on.  He  swears  he  did  not 
take  all  the  speech. 

[The  Witness  explained  that  he  had  taken 
a  ftiU  shorthand  note  of  all  matters  which 
he  considered  important  in  the  speech, 
and  had  taken  a  summary  of  the  rest, 
which  would  enable  him  to  depose  to  the 
substance  of  it,  but  not  to  give  the  precise 
words  used.] 

Hewn :  That  will  not  do. 

SoUcitoT  General:  There  is  a  prelimi- 
nary question  to  be  settled  before  the 
discussion  goes  further.  Suppose  the 
witness  admitted  most  unequivocally, 
that  he  could  not  give  either  the  substance 
or  the  language  of  the  several  parts  of  a 
speech,  yet  I  would  have  a  right  to  get 
from  him  what  the  speaker  did  say.  I 
never  heard  it  contended  that  it  is  not 
competent  to  prove  that  certain  language 
was  used  by  a  person  on  a  particular  occa- 
sion, because  the  witness  is  not  able  to 
depose  to  all  that  was  said  by  that  person 
from  the  beginning  to  the  end  of  his 
speech.  I  will  venture  to  say  no  such 
proposition  is  to  be  found  in  any  law  book. 
The  evidence  may  be  subject  to  observa- 
tion to  the  Jury,  or  if  they  can  impeach  it 
by  a  reporter,  let  them  do  so,  but  let  them 
not  exclude  what  we  can  give,  because  we 
cannot  give  the  whole  of  tne  speech. 

H&wn:  I  do  not  controvert  what  the 
SolioUor  Oeneral  has  laid  down.  The  wit- 
ness only  produced  the  notes  to  re&esh 
his  memory ;  the  notes  themselves  are  not 
evidence.  If  a  written  publication  were 
given  in  evidence,  they  might  read  a  part 
of  it,  but  what  I  submit  is,  that  when  a 
witness  takes  a  partial  note  only  of  the 
proceedings,  he  is  not  entitled  to  use  that 
note,  but  must  depend  on  his  memory. 

CaAMPTON,  J. :  Do  you  confine  your  ob- 
jection to  the  parts  of  the  speech  of  which 
the  witness  only  took  a  topical  note,  or  do 
you  extend  it  to  tlie  parts  of  which  he  has 
a  full  note  ? 

Henn :  I  object  to  his  reading  the  note 
at  all,  unless  it  is  a  full  note. 

The  LoBD  Ciast  Justice  :  Unless  some 
authority  can  be  shown  for  it,  the  Court 
will  admit  the  evidence,  it  being  in  corre- 


spondence with  all  known  law  that  can  be 
found  upon  the  subject. 

Craicpton,  J. :  We  admit  so  much  of  the 
evidence  as  the  witness  has  a  full  note  of, 
or  to  the  substance  of  which  he  is  able  to 
swear. 

The  Witness  read  the  speech,  in  which 
O^Gownell  stated  that  he  had  consistently 
demanded  Repeal,  and  had  alluded  to  it 
in  the  Clare  election  in  1828;  he  also 
denounced  the  Queen's  speech  and  the 
conduct  of  ministers  in  compelling  Her 
Majesty  to  speak  it ;  he  concluded  with  a 
motion  that  an  address  should  be  pre- 
sented to  Her  Miyesty.  The  motion  was 
agreed  to,  I  was  present  at  the  Associa- 
tion on  the  4th  of  September.  Mr. 
O^Gormetl  spoke  of  the  intended  meet- 
ing at  Clontarf.  \Witness  read  O'ConnelVs 
speech,  (a)]  I  attended  the  meeting 
alluded  to  in  Mr.  O^OownelVs  speech 
at  Loughrea,  on  the  10th  of  Septem- 
ber; Mr.  O'ConneU,  Mr.  Steele,  Dr. 
CfroAf,  and  Mr.  Barrett  were  present.  I 
took  a  note  of  what  Mr.  O'Cfonnell  said. 
{Witness  read  the  speech.  (5)]  I  formed 
an  estimate  that  there  were  about  12,000 
persons  present.  I  have  made  a  mistake ; 
I  saw  no  person  but  Mr.  O^OonneU  at  that 
meeting.  I  was  present  at  the  dinner; 
Mr.  O'O&rmeilly  Mr.  Steele,  Mr.  Barrett,  and 
Dr.  Oray  were  there. 

I  was  at  a  meeting  of  the  Association  at 
the  Com  Exchange  on  the  15th  of  Sep- 
tember. 

Witness :  Am  I  to  speak  from  my  notes 
or  from  my  own  recollection  P 

Serjeant  Warren :  Speak  from  j^our  own 
knowledge,  if  you  can  speak  positively. 

IWiiness  read  0*OonnelV8  speech,  and  a 
copy  of  the  address  which  was  passed  on 
that  occasion.] 

Addbsss  to  the  People  ot  the  British 
Empirb. 

"  IfELLow  Subjects, — ^The  people  of  Ireland 
would  anxiously  desire  your  sympathy  and  sup- 
port. But  long  and  painful  experience  has 
taught  them  not  to  expect  either  the  one  or  the 
other.  Confident,  however,  in  their  own  exer- 
tions, they  content  themselves  with  laying  before 
you  a  simple  statement  of  some  of  the  griev- 
ances under  which  their  country  labours — yet 
have  no  other  hope,  as  far  as  you  are  concerned, 
than  that  of  vindicating  themselves  in  the  eyes 
of  all  rational  and  just  men  amongst  you,  for 
the  magnitude  of  the  struggle  they  are  now 
making  m  the  cause  of  their  country. 

*'  There  is  no  truth  more  undeniable  than  this, 
that  England  has  indicted  more  grievous 
calamities  upon  Ireland  than  any  country  on 
the  face  of  the  earth  besides  has  done  upon  any 
other.  In  the  history  of  manldnd  there  is 
nothing  to  be  compared  with  the  atrocity  of  the 


(a)  See  above,  p.  156. 
(6)  See  above,  p.  158. 
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crimes  which  England  has  perpetrated  on  the 
Irish  people;  nor  as  yet  has  the  spirit  which 
created  and  animated  such  crimes  been  much 
mitigated,  if  mitigated  at  all,  from  its  original 
virulence.  The  consummation  of  such  crimes, 
op  to  the  close  of  the  last  century,  is  to  be 
found  in  the  atrocious  manner  in  which  the 
Legislative  Union  between  both  countries  was 
eftected. 

"  The  hypocritical  pretext  under  which  thW 
Union  was  offered  to  the  Irish  was— that  the 
people  of  both  couutries  should  be  identified 
into  one — that  the  two  countries  should  be  amal- 
gamated into  one  nation — that  there  should  be 
no  longer  any  difference  of  rights  or  privileges 
between  the  English  and  Irish ;  but,  on  the  con 
trary,  that  the  people  of  both  countries  should 
be  placed  upon  a  footing  of  perfect  equality  in  law 
and  in  fact  without  any  unfavourable  distinction 
towards  the  one,  or  undue  preference  towards 
the  other.  Such  was  proclaimed  by  the  British 
Government  to  be  the  intent  and  meaning  of  the 
Act  of  Union,  and  such,  in  point  of  common 
sense  and  of  honesty,  the  Union,  if  fairly  worked 
out,  ought  to  be. 

"  But  the  exact  reverse  is  the  case.  The 
promises  held  out  by  the  English  (Government 
were  shamelessly  and  totally  violated.  Every 
pre-existing  evil  was,  by  means  of  the  Union, 
continued  and  aggravated,  and  no  opportunity 
has  been  omitted  to  inflict  new  and  severer 
grievances  upon  this  unhappy  country. 

"  The  manufactures,  which  before  the  Union 
flourished  in  very  many  ot  our  cities  and  towns, 
have  been  annihilated  in  most  and  continued 
only  in  a  few,  and  with  diminished  productive- 
ness. The  productive  commerce  of  Ireland  has 
been  put  down,  and  in  its  room  there  has  been 
substituted  the  export  of  the  prime  necessaries 
of  life,  the  produce  of  our  fertile  soil ;  exported, 
however,  not  to  bring  any  return  to  Ireland,  but 
to  be  disposed  of  for  the  payment  of  the  rents 
of  absentee  landlords — rents  to  be  expended  in 
foreign  lands,  and  for  the  exclusive  benefit  of 
strangers. 

**  Another  destructive  branch  of  our  remain- 
ing foreign  commerce  consists  in  the  convey- 
ance from  our  shores  of  oar  hardy  population, 
who,  having  no  employment  at  home  in  their 
own  nattirally  fertile  and  teemingly  fruitful  soil, 
are  compelled  to  seek  a  livehhood  in  foreign 
countries,  and  to  enrich  by  their  productive 
labour  any  country  but  their  own. 

"  The  consequences  are  obvious ;  widely 
spread  pauperism  has  covered  the  land,  and  the 
Conmiissioners  of  Poor  Law  Inquiry  have 
authenticated  the  awful  fact,  that  more  than 
2,385,000  of  the  people  are,  some  for  the  entire, 
and  others  for  at  least  a  portion  of  the  year,  in 
a  state  of  absolute  destitution. 

"Under  the  protection  of  the  Irish  Parlia- 
ment, Ireland  was  the  least  taxed  country  in 
Europe;  whilst,  under  the  iron  rule  of  the 
British  Legislature,  it  is  a  universally  admitted 
fact  that  Ireland  is,  in  proportion  to  her  means, 
the  most  heavily  taxed  country  on  the  face  of 
the  globe. 

**Thc  agricultural  interests  of  Ireland  also 
bear  comparatively  greater  burthens  than  the 
agriculture  of  any  other  nation — burthens  ex- 


clusively confined  to  the  land  ;  they  are  these : 
— the  tithe  rent-charge  exceeds  half  a  million 
of  pounds  sterling  per  annum,  the  Grand  Jury 
assessments,  in  a  great  part  compulsory,  amount 
to  near  l,5u0,000  of  pounds  sterling  per  annum, 
and  the  poor  rates  on  lands  will  very  soon 
amount  to  mjre  than  another  million  sterling 
per  annum —all,  all  payable  out  of  the  land 
alone. 

*'  The  enumeration  of  the  Irish  people  lately 
published  by  Grovemment  affords  &cts  that 
show  the  most  fearful  destitution  of  the  people 
of  Ireland.  It  is  shown  that  more  than  one- 
half  of  the  rural  population,  and  one-third  of 
the  town  population,  are  living  in  the  lowest 
state,  namely,  in  a  cabin  or  single  room.  It  is 
also  shown  that  there  is  a  second  class,  very 
nearly  in  the  same  proportions,  and  but  little 
removed  in  comfort  from  the  first  or  most  desti- 
tute, leaving  for  a  class  that  may  be  said  to 
e^joy  anything  like  comfortable  circumstances 
only  16  per  cent,  in  the  rural,  and  30  per 
cent,  in  the  town  districts.  Thus  there  are 
84  per  cent,  of  the  rural  population  in  woeful 
want,  and  70  per  cent,  of  the  civic  population 
in  equal  distress.  Attend  to  those  facts, 
fellow-subjects;  weigh  them  well,  and  see 
whether  there  be,  on  the  face  of  the  earth,  woe 
equal  to  ours. 

**  These  terrific  truths,  indicative  of  great 
suffering,  are  authenticated  by  the  Government 
Commissioners,  upon  whose  unquestiooable 
authority  we  state  them. 

"  Another  fact,  of  a  still  more  awful  nature, 
is  derived  from  the  same  authority — it  is,  that 
the  population  of  Ireland  has  for  the  last  ten 
years  diminished  by  more  that  700,000  souls. 
The  hideous  importance  of  this  statement  will 
be  felt,  when  it  is  recollected  that  one  great 
proof  of  increasing  prosperity  is  found  in  the 
lue  augmentation  of  the  people,  whilst  the 
most  decisive  evidence  of  human  misery  is 
found  in  the  fact  of  a  retrograding  population. 
In  Ireland  that  misery  is  evinced  to  the  extent 
of  an  annual  retrocession  of  the  population  of 
more  than  70,000. 

*'  Such,  fellow -subjects,  is  the  general  outline 
of  the  impoverishment  of  the  Irish  people  and 
their  sufferings,  originating  in  and  continued  by 
the  fatal  measure  of  the  Legislative  Union. 
Such  is  the  condition  of  the  people  of  Ireland 
more  than  forty  years  after  the  Union — ^such  ia 
the  authentic  picture  of  the  wretchedness  of  the 
Irish,  after  the  Union  has  subsisted  near  half  a 
century  ;  the  facts  derived  from  the  highest  and 
the  most  reluctant  authority,  that  of  Govern- 
ment itself;  a  relu^'tance  naturally  arising  from 
the  obvious  truth,  that  the  Government  thus 
doth  confess  its  own  crimes — for  the  misery  of 
the  people  in  a  fruitful  land  must  be  the  crime 
of  the  Government. 

"  In  addition  to  the  physical  evils  produced 
by  the  Union,  the  misery  of  Ireland  is  aggra- 
vated by  political  injury  and  religious  insult. 

"  These  are  the  aggravations  of  the  wretched- 
ness arising  from  our  physical  destitution : 

'<  Firstly— The  great  bulk  of  the  Irish  people 
being  Catholics,  do,  even  in  their  impoverished 
state,  cheerfully  support  a  complete  hierarchy 
of   their   own  clergy;   they    are   impelled  by 
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religious  motives  to  support  that  clerfry,  and 
they  do  support  that  clergy,  out  of  means  that 
are  little  better  than  actual  destitution.  In  the 
meantime  the  ecclesiastical  temporalities  of 
Ireland,  emanating  from  the  bounty  of  onr 
Catholic  ancestors,  are  dedicated  to  the  nuten- 
tationof  the  clergy  of  a  comparatively  small 
minority.  This  grievance  would  not  be  endured 
in  England — ^this  grieFance  would  not  be  borne 
in  Scotland.  It  is  borne  in  Ireland;  but  it  is 
not  thereby  the  less  keenly  felt  by  the  sensitive 
and  religious  Irish  people. 

**  Secondly — The  Representation  of  Ireland  is 
most  unjustly  and  unfairly  disproportione<l  to 
the  population  and  resources  of  Ireland.  At 
the  Union  Ireland  was  compelled  to  give  up 
two^hirds  of  her  representatives^  QreaiBnttLin 
did  not  give  up  a  single  one.  It  was  an  iniquity, 
without  a  single  ingredient  of  reciprocity. 
Ireland  gave  up  200  members,  England  not 
one.  If  the  Union  were  a  bargain,  it  would  be 
in  the  nature  of  a  partnership.  The  man  would 
be  only  fit  for  Bedlam  who  should  become  a 
partner  on  the  terms  of  annihilating  two-thirds 
of  his  capital  and  receiving  nothing  in  return 
from  bis  partners.  Two-thirds  of  Irish  repre- 
sentation was  confiscated  for  the  profit  of 
of  England — that  is,  to  enable  England  to  have 
Ireland  at  her  feet,  withoot  adequate  power  for 
any  protection.  The  Reform  Bill  afforded  an 
opportunity  to  remedy  this  grievance.  There 
were  230  members  which  had  belonged  to  the 
extinguished  boroughs,  to  be  distributed  be- 
tween these  three  countries.  Scotland,  with  a 
population  of  little  more  than  two  and  a  half 
millions,  got  eight  in  addition  to  her  forty- five. 
England  (then  with  a  population  of  thirteen 
millions)  took  to  her  own  share  207  out  of  220 
members,  and  distributed  some  amongst  her 
great  towns,  and  the  far  greater  part  amongst  her 
counties,  according  to  tne  ratio  of  their  respec- 
tive population.  L^eland,  at  that  time  containing 
more  than  seven  millions  of  inhabitants,  got  an 
increase  of  only  five  members. 

**  Let  us  dwell  a  little  upon  the  complicated 
enormity  of  this  injustice.  Ireland  lost  by  the 
Union  two-thirds  of  her  representation.  She 
ought  to  have  got  by  the  R^orm  Bill  at  least 
from  seventy  to  one  hundred  additional  mem- 
bers ;  Ireland  did  get— fblly  five  1 1  Aye,  fully 
fine!/! 

"And  there  are  people  absurd  enough  to 
coipplain,  that  the  Irish  are  discontented — aye, 
that  they  are ! !  ! 

"  Let  us  recapitulate: 

**  England,  on  thirteen  millions,  got  207 
members. 

<*  Scotland,  on  two  and  a  half  millions,  got 
eight  members. 

**  Ireland,  on  seven  millions,  got  five  mem- 
bers, 

'*  We  leave  these  fiicts  to  fester  as  they  are. 

"  Thirdly — Our  parliamentary  Franchises 
are  wholly  inadequate  to  secure  anything  like 
a  true  refiection  of  the  opinions  of  the  mass  of 
the  nation.  Two  facts  will  establish  this 
grievance. 

"  One  of  these  fiicts  is,  that  one  Riding  of 
Yorkshire  has  more  votes  than  all  the  agricul- 
tmal  counties  put  togetlier  of  Ireland. 


"  The  other  fact  is,  that  Wales,  with  a  popular- 
tion  of  800,000,  has  more  than  36,600  voters, 
while  the  county  of  Cork,  with  an  agricultural 
population  of  720,000,  has  only  2,000  voters. 

**  Add  to  these,  that  Ireland,  from  the  le^ 
nature  of  the  franchise,  and  the  technicalities 
with  which  it  is  surrounded,  and  the  power  that 
it  gives  to  the  aristocracy  to  prevent  the  right 
to  register,  the  consequences  are,  that  restricted 
as  is  the  franchise  at  present,  it  must  day 
by  day  become  more  limited,  until  it  is 
totally  useless  for  all  popular  purposes.  It  in 
actually  in  the  rapid  progress  of  extinction.  If 
the  present  system  is  to  prevail,  there  will 
shortly  be  in  Ireland  no  popular  franchise  at 
all. 

**  Fourthly— The  Municipal  Reform  Bill  for 
Ireland  is  almost  an  entire  mockery ;  and  even 
the  few  rights  that  have  been  left  to  the 
reformed  Corporations  are  confined  to  the 
wealthier  classes.  The  pecuniary  value  of  the 
franchise  is  so  high,  as  to  exclude  the  great 
bulk  of  the  population  of  our  towns  and 
cities. 

«In  England,  the  richer  country,  in  the 
corporate  towns  and  cities,  every  man  rated  to 
the  poor  rate  and  borough  rate,  no  matter  at 
how  low  a  sum,  is  a  burgess,  and  entitled  to 
enjoy  corporate  franchises. 

**  In  Ireland,  the  poorer  country,  no  person 
can  be  a  burgess,  or  enjoy  the  corporate  fran- 
chise, who  is  not  rated  to  the  poor  at  10/.  per 
annum  or  upwards. 

"  In  England,  the  richer  country,  the  corpo- 
rate franchise  is  enjoyed  subject  to  the  pay- 
ment of  two  taxes,  the  poor  rate  and  the 
borough  rate. 

"  In  Ireland—for  example,  in  Dublin — the 
corporate  franchise  cannot  be  er^joyed  without 
the  payment  of  nine  or  ten  different  taxes  or 
rates. 

'  **  Is  there  any  human  being  so  absurd  as  to 
suppose  that  there  is  anything  which  ought  to 
be  called  an  Union  between  countries  thus 
circumstanced  ? 

''Fifthly — The  pecuniary  exhaustion  occa- 
sioned by  Absenteeism  is  one  of  the  mainsprings 
of  all  the  evils  which  Ireland  suffers.  There  is 
no  country  on  the  globe  in  which  anything  like 
one-third  of  the  comparative  absenteeism 
existing  in  Ireland  can  be  found.  It  would 
be  as  well  for  Ireland  that  nine-tenths  of  the 
provisions  that  she  exports  to  England  were 
sunk  in  the  sea,  as  that  they  should  arrive  in 
safety  at  the  British  markets;  when  sold,  no 
return  is  made  to  Ireland,  either  in  money  o  r 
in  goods.  The  price  goes  into  the  pockets  of 
absentees,  who  spend  every  shiUing  of  it  out  of 
Ireland.  No  country  in  the  world  pays  such 
a  tribute  to  another  as  Ireland  thus  pays  to  Eng-' 
land — a  tribute  creating  exhaustion,  poverty, 
misery  and  destitution  in  aU  their  ftrightfol 
forms. 

*<  Sixthly — ^The  connexion  betVeen  landlord 
and  tenant  in  Ireland,  arranged  as  it  has  been 
by  a  long  course  of  vicious  legislation,  wants 
that  mutual  confidence  which  is  essential  to  the 
benefit  of  productive  industry.  The  labounng 
population,  unable  to  obtain  employment,  live 
habitually  on  the  verge  of  extreme  destitution. 
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Thej  most  obtain  land,  or  thej  die.  The 
of  life  and  death  are  in  the  hands  of  the  land- 
lords. The  massacres  of  the  clearance  system 
consign  to  a  premature  and  most  miserable  grave 
hundreds  of  thousands  of  victims.  They  are 
wholesale  murders,  followed  by  the  assassination 
in  detail  of  the  instruments  of  landlord  rapacity. 
These  crimes,  on  both  sides,  cry  to  heaven  for 
vengeance  and  redress  ;  for  a  redress,  capable 
of  giving  to  the  landlord  his  just  right  to 
adequate  rent,  and  to  the  tenant  just  protection 
for  Uie  produce  of  his  labour  and  capital. 

"  Another  species  of  tyranny,  the  basest  and 
most  atrocious  of  all,  has  been  recently  put  in 
practice  by  some  of  the  most  cruel  and  bigoted 
of  our  landlords  ;  not  content  with  the  dominion 
'  f  the  landlord  over  the  tenure  and  the  rent,  they 
insist  upon  ai\d  exercise  a  diabolical  despotism 
over  the  religion  and  the  conscience  of  their 
'  tenants,  and  require  of  them  to  send  their 
children  to  schools  from  which  the  Catholic 
clergy  are  excluded,  and  in  which  no  religion  is 
taught  but  that  which  the  parents  believe  to  be 
false.  Thus  these  landlords  usurp  a  bigoted 
power  over  the  souls,  as  well  as  the  bodies,  of 
their  wretched  serfs.  It  is  only  an  Irish  land- 
lord who  could  be  guilty  of  this  climax  of 
cruelty. 

''The  relation  between  landlord  and  tenant 
cannot  subsist  as  it  is  in  Ireland.  It  is  a  subject 
replete  with  the  utmost  difficulty.  Its  solution  is 
filled  with  dangers.  It  would  require  the  aid  of 
the  honest  and  feeling  portion  of  Irish  landlords 
to  enable  the  honest  and  conscientious  Mends 
of  Ireland  to  place  the  relations  between  land- 
lord and  tenant  on  a  satisfactory  footing  to  both. 
But,  alas  I  these  landlords  wiU  not  jom  in  our 
struggle  until  it  is  too  lat%,  and  then  they  will 
become  the  prmcipal  sufferers. 

"  Notwithstanding  our  connexion  with  a 
nation  which  boasts  to  be  the  wealthiest,  the 
most  enlightened,  and  most  powerful  in  the 
world,  our  commerce,  our  fisheries,  our  mines, 
our  agriculture,  attest  by  their  languishing  and 
neglected  condition  the  baneftil  effects  of 
English  misgovemment 

"  S^eventhly — ^An  anti-Catholic  and  anti-Irish 
spirit  governs  the  distribution  of  official  situ- 
ations, and  has  been  most  painfully  exhibited  in 
the  great  majoritv  of  official  appointments  made 
by  the  present  mmistry. 

**  This  grievance  becomes  fearful,  when  it  is 
recollected  that  it  involves  the  administration  of 
justice.  Men  who  have  spent  their  lives  io 
virulent  vituperation,  and  in  public  hostility  tg 
the  Catholics  of  Ireland,  can  never  give  the 
Irish  people  any  confidence  in  the  judicial 
bench;  and  certainly  there  cannot  be  any  in- 
fliction greater  than  to  suffer  a  constant  dread 
of  judicial  partiality. 

**  The  magistracy — purged  as  they  are  of  the 
friends  of  Ireland,  the  repealers — are  generally 
of  the  party  hostile  to  the  people.  In  the  magis- 
terial bench  but  little  confidence  can  be  plac^. 

"  Eighthly — ^The  financial  robbery  of  the  Irish 
people  by  tho  Union  is  the  most  plain  and 
palpable  crime  ever  committed  by  one  nation 
npon  another.  The  Irish  owed  a  debt  of  twenty 
millions  sterling  at  the  Union.  Britain  owed 
four  hundred  and  forty-six  millions  sterling. 
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These  debts  have  been  amalgamated — a  fraud, 
as  against  Ireland,  to  the  extent  of  four  hundred 
and  twenty-six  millions  of  pounds  sterling — a 
gigantic  fraud !  I ! 

"  Ninthly — Deep-rooted  and  increasing  dis- 
content pervades  the  entire  nation.  Feelings  of 
estrangement  are  rapidly  supplanting  those 
afiections  which  kindness  and  justice  could  have 
placed  at  the  command  of  Government.  De- 
spairing of  redress  from  the  Legislature,  the 
people  of  Ireland,  confining  themselves  to  legal 
and  constitutional  means,  now  rely  upon  their 
own  strength  and  resolution  for  the  attainment 
of  those  rights  which  they  have  sought  from 
the  British  Parliament  in  vain.  They  £[iow  full 
well  that  they  can  obtain  adequate  redress  from 
a  domestic  legislature  alone. 

"  Tenthly — ^The  voice  of  the  civilized  world 
lays  to  the  char^  of  the  English  Government 
the  guilt  of  havmg  produced  this  exasperation ' 
of  national  feeling — this  misery,  this  wretched- 
ness, this  exhaustion,  this  destitution.  Upon 
that  Government  lies  the  responsibility  of  having 
failed  to  secure  the  welfare  and  the  content  of 
the  Irish  people,  and  of  having,  on  the  contrary, 
diffused  ^roughout  the  nation,  want,  and  woe, 
and  bitter  discontent,  and  heart-rending  sorrow. 

"  Such,  fellow-subjects,  are  the  loud  and  dis- 
tinct complaints  of  the  people  of  Ireland.  We 
have  applied  in  vain  to  the  Legislature  for 
redress;  our  complaints  are  unheeded,  our  re- 
monstrances unavailing.  The  poor  boon  of 
inquiry,  conceded  to  the  advocate  of  the  Negro 
and  the  Hill-Cooly,  has  been  denied  to  the 
moral,  the  temperate,  the  religious,  the  brave 
Irish  nation. 

"  The  black  catalogue  of  grievances  which  we 
have  thus  detailed,  instead  of  being  mitigated  by 
hope,  or  softened  by  a  kind  or  conciliatory 
deportment,  is  aggravated  and  embittered  by 
recent  events.  The  present  ministry,  instead  of 
giving  us  redress,  insult  us  with  an  Arms  Bill — 
an  insult  which  they  would  not  have  dared  to 
offer  to  Scotland,  to  England,  or  even  Walee. 
They  have  further  insulted  us  by  what  they  are 
pleased  to  call  an  amendment  of  the  Poor  Law 
Bill — an  amendment  which  increases  the  des- 
potic power  of  the  ruthless  Poor  Law  Commis- 
sioners, gives  them  the  appointment  of  valua- 
tors, and  takes  away  the  pectoral  franchise 
from  the  poorer  classes  without  giving  them 
any  real  relief. 

"Lastly,  to  crown  all,  they  conclude  the 
session  with  a  speech,  which  they  cause  the 
Queen  to  pronounce,  of  course  the  ministers' 
SPEECH,  full  of  sound  and  fury,  giving  us  for  all 
relief  and  redress,  for  all  conciliation  and  kind- 
ness, the  absurdity  of  ministerial  assertion,  and 
the  insolence  of  half-whipped  ministerial  anger. 

"  Fellow-subjects !— our  case  is  before  you 
and  before  the  world.  Gbibvanges  such  as  the 
Irish  people  endure  no  other  country  has  ever 
suffercMl.  Insults  such  as  are  offered  to  us 
were  never  inflicted  on  any  other. 

**  There  is  one  consolation  :  it  is  admitted  by 
all,  and  is  as  clear  as  the  noonday  sun,  that 
unless  we  redress  ourselves,  we  can  have  no 
succour  from  any  other  quarter ;  but  we  suffice 
for  ourselves  and  our  country —we  suffice  fob 
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"  We  expect  nothing  from  England  or 
Englishmen — from  Scotland  or  Scotchmen.  In 
each  of  those  countries  the  benevolent  few  are 
overpowered  by  the  anti-national  antipathy  to 
Irelsoid,  and  the  vimlent  bigotry  against  the 
Catholic  religion  of  the  overwhelming  majority 
of  both  England  and  Scotland.  The  present 
Parliament  has  been  packed,  with  the  aid  of  the 
most  flagitious  bigotry,  to  oppress  and  crash  the 
Irish  nation.  From  them  there  is  neither  re- 
dress nor  even  hope. 

"But,  Irishmen,  we  suffice  for  ourselves. 
Stand  together— continue  together — in  peaceful 
conduct — in  loyal  attachment  to  the  throne — 
in  constitutional  exertion,  and  in  none  other. 
Stand  together  and  persevere,  and  Ireland  shall 
have  her  Parliament  again. 

*'  Such  are  the  words  we  address  to  our  fellow- 
subjects  all  over  the  globe. 

"  Signed  by  order, 

"Dakibl  O'Connrll, 
"  Chairman  of  the  Committee. 

"  Com  Exchange  Booms, 

"Dublin,  ISth  September  1843.** 

I  was  at  the  meeting  at  Clifden  on  the 
17th  September.  I  recolleot  seeing  Mr. 
DiUon  Browne.  I  heard  him  make  a  speech 
there.    He  said: 

*'  The  men  of  Connemara  had  done  their  duty 
to  their  country  bravely.  They  had  that  day 
proved  that  they  were  ready  to  fight  to  the 
death,  if  necessary.  In  the  cause  of  Ireland.  He 
wished  that  Peel  and  Wellington  had  been  there 
that  day  to  witness  the  determination  of  the 
people.  He  wished  that  Peel  and  Wellington 
had  seen  the  display  made  by  the  Connemara 
cavalry  that  day,  and  he  should  like  to  know 
whether  the  English  dragoons  would  be  able  to 
pursue  the  light  horse  of  Connemara  among 
their  native  mountains.  They  were  met  that 
day  to  show  their  strength,  \>ut  not  to  use  it. 
They  were  met  to  defend  their  liberties,  but  not 
to  sully  their  consciences  by  crime.*' 

I  heard  Mr.  O^ConneU  make  a  speech 
there. 

rWitness  read  O^ConneWB  speeches  at 
the  meeting  and  snbseqiient  oinner,  and 
QroAfs  speech  at  the  dinner,  (a)] 

I  thought  there  were  abont  5,000  present 
at  the  meeting.  I  was  present  at  the  meet- 
ing of  the  Association  on  the  27th  of 
September.  Mr.  0*Connell,  Mr.  Bay,  and 
Dr.  Oray  were  present.  Dr.  Gray  made  a 
report  at  the  meeting,  respecting  the  Ar- 
bitration Courts.  I  haye  not  a  copy  of 
that.  I  was  furnished  with  some  docu- 
ments.   T  got  a  Form  of  ProdamaMon : — 

<*  Whereas  there  has  been  formed  for  the  dis- 
trict of——,  a  Court  of  Arbitration.    Notice 

is  hereby  ^ven  that  Mr. ,  the  Secretary 

thereto,  will  furnish,  free  of  expense,  all  the 
necessary  and  such  information  as  may  be 
requisite  for  the  legal  commencement  of  arbi- 
tration suits.— Signed  by  order,  T.  M.  Ray, 
Secretary  to  the  Loyal  National  Repeal  Associ- 
ation.   God  save  the  Queen." 


(a)  See  above,  p.  160. 


Warren-'  Who  is  the  printer  signed  to 
that  notice  P 

Bourne:  Browne,  printer,  36,  Nassau- 
street. 

The  officer  next  read  a  second  document, 
to  the  following  effect : 

"Form  qf  Testimonial, — These  presents  are 
to  certify  that  the  Loyal  National  Repeal  As- 
sociation of  Ireland,  having  perfect  confidence 
in,  and  firm  reliance  upon,  the  integrity,  ability, 

and  sound  discretion  of  ,  at  a  meeting, 

holden  ,  at  the  Great  Rooms,  Com  Ex- 
change, did,  by  public  vote,  and  now  by  these 
presents,  doth  sanction,  approve  of,  and  recom- 
mend him,  the  said ,  to  aid  for  the  district 

of  ,  as  an  Arbitrator,  to  dispose  of  and 

decide,  and  abjudicate  upon  all  such  ^differences 
and  disputes  as  may  arise  Mrithin  the  said  dis- 
trict of ,  and  which  may  be  duly  8ubmitte4 

to  him  by  the  parties  litigant.  In  witnes* 
whereof  we  herewith  subscribe  our  names. 

"  — ,  Chairman. 

"  ,  Secretary,^ 

At  the  meeting  of  the  Repeal  Associ 
ation  which  was  held  on  the  16th  ol 
October,  I  got  a  document  which  purporta 
to  be  a  copy  of  the  Rules  to  be  observed 
by  Arbitrators,  and  also  by  persons  in 
various  districts  of  the  country  who  wish 
to  submit  their  disputes  to  Arbitrators. (a) 

Several  persons  were  appointed  Arbitra- 
tors. Mr.  Nugent  was  appointed  for  Kings- 
town,  and  Dr.  Oray  was  appointed  for 
Dundrum.  I  attended  the  Mullaghmast 
meeting.  I  have  a  note  of  what  tooK  place 
there.  I  heard  Mr.O'ConTieU  make  a  speech. 
[Witness  read  his  note  of  O'OonnelVa 
speech  at  Mullaghmast,  which  contained 
the  following  passages  in  addition  to 
those  quoted  in  the  Attorney  OeneraVs 
speech.(6)] 

"  Oh,  how  I  delight  that  there  is  no  danger 
of  quietude — that  ministerial  plan — quietude — 
to  the  dreamers!  (Cheers  and  laughter.)  Why,  to 
be  sure,  such  a  ministrv  never  before  got  togeUier. 
(Laughter.)  Peel,  who  had  not  one  single  pai^ 
tide  of  principle  of  any  kind,  excepting  the 
principle  that  bears  interest — (laughter) — 
Sir  James  Graham,  a  renegade  of  the  first 
water — Lord  Stanley,  with  his  monomania 
of  hatred  to  Ireland— and  the  poor  old  duke — 
(A  voice—'  What  of  him?  *)— Nothing  at  all  of 
him.  (Laughter.)  (A  voice — *He  is  a  bad 
Irishman.')  No,  he  is  not  an  Irishman.  He 
was  bom  in  Ireland ;  but  being  bom  in  a  stable 
does  not  make  a  man  a  horse.  No,  their  plan 
of  quietude  is  silly  and  drivelling.  We'll  see 
what  their  next  plan  will  be.  (Laughter.)  I 
would  recommend  them  to  go  to  Wales,  and 
spend  the  vacation  in  learning  the  Welsh 
language.  (Laughter.)  What  a  figure  Stanley 
would  cut  with  his  primer  in  hand,  and  the 
Welsh  schoolmaster's  birch  over  his  head,  to 
make  him  spell  his  "  v's  "  well.      (Laughter.) 


I 


(a)  See  below,  p.  287. 
(6)  See  above,  p.  167. 
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Rebecca  is  agitating  on,  and  that  amiable  yonng 
lady,  Miss  Cromwell,  her  daughter,  is  agitating 
also.  (Loud  cheers  and  laughter.)  The 
Morning  Chronicle  tells  us  that  the  riots  still 
contioue^  throwing  up  of  rockets,  and  firing  in 
every  direction ;  they  have  found  out  the  secret 
— the  landlords  are  asking  too  much  rent.  It 
is  only  in  Wales,  it  seems,  that  happens. 
(Laughter.)  Rebecca  says  that  those  landlords 
shall  come  in  like  other  creditors  and  sue,  the 
tenant  having  the  power  of  defending  himself, 
as  in  the  case  of  the  shopkeeper  who  sues  the 
man  he  sells  goods  to ;  but  that  the  landlord 
shall  not  take  the  tenant's  crop  off  the  land,  and 
send  his  fkmily  to  starve.  (Hear,  hear,  and 
cheers.)  Before  the  Union  the  growing  crops 
could  not  be  distrained;  but  the  Union  has 
given  us  ^  Act  of  Parliament  that  decrees  it 
otherwise.  But  the  Repeal  will  remedy  that. 
(Cheers.)  Rebecca  is  dissatisfied,  and  the 
ministry  treat  her  with  respect,  as  the  lady 
deserves — (laughter) — respect  for  her  sex,  I 
presume.  (Renewed  laughter.)  But  they  sent 
down  Mr.  (3ommissioner  Hall— either  the  fellow 
who  was  here  administering  the  poor  laws,  or 
an  old  Bow- street  magistrate— to  cure  the 
misfortunes  in  Wales.  Since  the  world  began 
nothing  was  more  ludicrous  in  a  ministry. 
(Laughter.)  Turnpike-gates  were  torn  down — 
riot  careered  over  the  whole  place — an  old 
woman  was  shot — (laughter) — and  a  Welsh  jury 
found  she  died  from  suffusion  of  blood  on 
the  lungs — and  therefore  the  ministry  sent  down 
an  Old  Bailey  magistrate  to  find  out  what  the 
old  woman  died  of,  I  suppose.  (Laughter.) 
I  have  another  &ct  to  tell  you.  (Hear,  hear.) 
The  question  of  free  trade  is  coming  forward  in 
a  moi«t  formidable  way — ^Mr.  Cobdeu  is  bestir- 
ing  himself  again.  They  are  learning  a  lesson  from 
somebody  on  this  side  of  the  channel.  (Laugh- 
ter.) It  was  we  that  taught  them  to  carry  the 
Reform  Bill — it  was  we  that  taught  them  to 
carry  the  Municipal  Bill — ^it  is  we  that  will 
teach  them  to  let  us  carry  the  Repeal  of  the 
Union.  (Cheers.)  Well,  he  got  50,000/.  last 
year,  and  has  tome  three  or  four  thousand 
pounds  by  him;  he  now  insists  on  getting 
100,000/.>  and  he  is  to  enter  into  correspondence 
with  every  borough  in  England,  and  the'  coun- 
ties, as  to  the  return  of  members,  and  he  has 
declared  that  he  will  give  a  contest  to  every 
man  that  is  not  a  free  trader.  (Hear.)  I  would 
adopt  his  course,  but  the  Union  has  deprived  us 
of  that  franchise  power ;  one  of  the  iniquities  of 
the  Union  is,  it  did  not  give  us  an  extensive 
franchise.  I  was  sorry  for  it  then,  I  am  glad  of 
it  now,  for  it  is  an  additional  grievance,  and 
augments  the  cause  of  quarrel.     (Cheers.)" 

Cross-ezamined  by  Henn. 

I  came  to  Ireland  the  day  before  the 
Donnybrook  meeting.  I  was  never  in  Ire- 
land before.  I  was  a  little  frightened  at 
first,  but  I  found  the  alarm  false.  I  was 
paid  502.  for  attending  at  the  Donnybrook 
meeting,  350L  for  the  other  business.  I 
was  arrested  for  debt  on  the  25th  June 
last.  I  was  discharged  as  an  insolyent, 
and  my  petition  was  heard  the  25th  of 
July.  I 


Henn:  You  said  it  was  suggested  to 
you  on  the  part  of  the  Goyemment  to 
come  oyer  here.  Who  suggested  that  to 
youP 

Woflfren  objected.  The  channels  of  com- 
munication ought  not  to  be  laid  open.  It 
is  so  laid  down  in  Phill.  on  Evidence,  191, 
where  the  result  of  the  cases  is  summed  up 
In  Hardy* 8  case, (a)  Lord  Chief  Justice 
Eyre  says : 

*'It  is  perfectly  right  that  all  opportunities 
should  be  given  to  discuss  the  truth  of  the 
evidence  given  against  the  prisoner,  but  there 
is  a  rule  which  has  universally  obtained  on 
account  of  its  importance  to  the  public  for  the 
detection  of  crimes,  that  those  persons  who  are 
the  channels  by  means  of  which  that  detection 
is  made,  should  not  be  unnecessarily  dis- 
closed." 

Henn :  In  the  case  referred  to,  the  ques- 
tion arose  on  the  cross-examination.  This 
is  a  question  arising  on  the  direct  exam- 
inatioD  ;  and  how  can  I  test  the  accuracy 
of  his  answer,  unless  I  am  allowed  to 
ask  the  question  P 

Pennef ATHER,  L.  C.  J. :  The  Court  are  of 
opinion  that  the  distinction  taken  by  Mr. 
Henn  makes  no  difference.  The  protection 
must  be  upheld. 

Henn :  You  had  a  communication  with 
a  person  high  in  office  P — Yes. 

1  was  connected  with  the  Times  until 
1836,  and  with  the  Morning  Chronicle 
until  after  the  last  session  of  Parliament. 
I  have  since  been  connected  with  the 
Standard, 

Then  when  you  came  here  in  July 
were  you  not  connected  with  the 
Morning  Chronicle  f — Yes :  I  wish  to  state 
the  reasons  why  I  came. 

You  have  already  given  350  substantial 
ones  for  coming. — If  I  had  not  come  as 
a  newspaper  reporter  I  would  not  have 
come  for  anything. 

Would  you  not  come  for  100,0001.  P— Oh, 
I  might. 

Or  75,0002.  P— I  don't  know. 

Would  you  come  for  5O,000Z.  P— No,  I 
would  not. 

This  then  is  your  evidence :  you  might 
oome  for  100,000Z. ;  you  don't  know  if  you 
would  come  for  75,000L ;  you  would  not 
oome  for  50,000Z.  P — I  mean  that  I  would 
not  be  induced  to  come  except  by  some- 
thing very  lar^. 

Why  would  it  be  so  hard  to  tempt  you  P 
—I  was  led  to  apprehend  some  danger. 

Well,  now  that  you  have  come  over, 
would  you  entertain  the  same  apprehen- 
sion P — ^Now  that  I  have  seen  how  things 
are  carried  on,  I  would  not  have  the  same 
apm*ehension. 

Having  been  deputed  by  some  one  high 

(a)  24  St  Tr.  808. 
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ia  office,  and  while  in  the  employment  of 
the  Morning  Chronicle,  jon  oame  to  Ire- 
land?—Yes. 

A  gentleman  oonneoted  with  the  Dublin 
Evening  Post  got  me  a  place  on  the  plat- 
form. He  is  the  correspoDdent  of  the 
Momvng  Chronicle.  When  Mr.  O'Gonndl 
arriyed,  there  was  great  oonfosion  created 
by  persons  coming  on  the  platform.  I 
transcribed  the  report  of  what  occmrred 
at  Donnybrook  the  next  day,  fVom  the 
notes.  I  took  a  verbcUvm  report  of  what 
I  considered  material,  bnt  not  of  the  rest. 

You  took  what  you  call  topical  notes 
of  what  took  place  r— Yes. 

Bnt  you  do  not  pretend  to  say  that  yon 
eyen  gaye  the  substance  of  what  was  said 
in  those  topical  notes  P  And  is  thac  what 
you  call  reporting  P — I  do  not  understand 
the  latter  portion  of  your  question.  I  took 
notes  in  such  a  way  as  not  to  misrepresent 
the  sense  of  the  speaker  upon  those  points 
on  which  he  spoke ;  but  1  do  not  pretend 
to  haye  giyen  the  words,  or  anything  like 
them. 

Do  yon  pretend  to  say  you  haye  giyen 
eyen  the  substance  of  the  obseryations 
made  on  the  yarious  topics  P — I  do  not 
know  how  far  the  expression  "  substance  " 
extends. 

Why,  substance  is  substance,  and  it  is 
so  plain  a  word  that  it  could  not  be  made 
plamer.  Did  yon  giye  the  substance  P — I 
gaye  the  substance  or  meaning  of  the 
obseryations. 

Of  all  the  obseryations  P— Oh,  no. 

Whftt  then? — The  discussion  of  these 
topics  might  haye  occupied  twenty  sen- 
tences ;  but  those  twenty  sentences  might 
express  but  one  idea,  and  I  only  put  down 
the  idea. 

What  are  topical  notes  P — The  substance 
of  the  obseryations  made  on  the  yarious 
topics  alluded  to. 

Now,  Mr.  Bo88y  haying  escaped  from 
the  sayages  and  got  back  to  London,  you 
got  coura^  to  come  back  again  P— Yes,  I 
came  bacK. 

Were  you  not  under  the  same  alarm  then 
as  at  first  P  -Yes,  I  was ;  I  had  experience 
of  only  one  meeting  then  ;  but  it  was  not 
in  the  neighbourhc^  of  Dublin  that  I  was 
a&aid;  I  entertained  apprehensions  at 
first. 

I  came  as  a  reporter  for  the  Standard, 
and  on  the  part  of  the  Goyemment  also. 
I  attended  three  monster  meetings,  and 
several  at  the  Association. 

Did  jou  send  reports  to  the  Standard, 
Chromde,  and  the  Government  P— I  did,  to 
the  Standard  and  Chronicle,  but  not  to  the 
Goyemment.    I  wrote  the  report  out  here. 

The  Standard'  is  a  Goyemment  paper  P 
—I  neyer  disclosed  the  fact  that  I  was  here 
on  tiie  part  of  the  Goyemment  until  last 
night. 
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Maybe  you  stated  that  you  had  come 
here  for  the  Chronicle  alone  P  —Oh  !  is  it 
IP  I  never  stated  a  falsehood  in  my  life, 
and  it  is  too  late  now  to  begin. 

Did  you  tell  the  truth  when  yon  stated 
you  wouWl  not  take  50,0002.  to  come  here  P 
—I  say  so. 

I  did  not  state  at  all  that  I  came 
here  on  the  part  of  the  Goyemment. 
There  is  one  with  whom  I  am  connected, 
J  mean  my  wife,  whose  wishes  and  feel- 
ings I  always  consult,  and  she  was  ayerse 
to  my  commg  here  as  a  Goyemment  re- 
porter ;  I  had  my  own  feelings  too  on  the 
matter.  A  young  artist  who  had  been 
asked  to  come  here  to  exhibit  a  celebrated 
picture  refused  to  do  so;  and  when  a 
gentleman  of  education  entertained  appre- 
hensions on  the  matter,  some  allowance 
must  be  made  for  my  having  a  reluctance 
to  state  why  I  came. 

Do  not  yon  think  it  yery  wrong  that  a  re- 
porter should  be  called  upon  to  give  evi- 
dence P— No,  certainly  not.  I  think  a 
reporter  should  obey  the  law  of  the 
country,  and  I  never  heard  that  ques- 
tioned until  I  heard  it  by  some  gentle- 
men here.    It  is  preposterous. 

I  was  the  editor  of  the  Carlisle  Patriot 
from  1837  to  1839.  It  is  of  Conservative 
politics. 

Henn :  What  were  you  before  you  be- 
came a  Oonservative  P — Why,  if  I  might 
define  it 

I  ouly  ask  you  to  name  it.— Why,  I 
might  answer  that  — 

« In  moderation  placing  all  my  glory. 
Some  call  me  Whig,  and  others  call  me  Tory." 

I  have  been  denounced  b^  some  members 
of  my  family,  who  are  Liberal,  for  being 
Tory,  and  I  haye  been  blamed  by  my 
Tory  friends  for  being  too  Liberal. 

Henn :  Perhaps  both  were  right  P 

Witness :  Perhaps  they  were ;  I  can 
only  arrive  at  a  mean  by  the  assertion  of 
two  opposites. 

Henn :  You  tell  us  more  tlian  we  poor 
Ii'ish  knew  before. 

If  you  asked  me  what  I  was  before 
the  Beform  Act  I  should  say  I  was 
a  moderate  Whig.  I  neyer  had  a  touch  of 
a  Badical  about  me.  I  have  had  a  lean- 
ing to  Liberal  principles,  which  all  jroung 
men  haye,  and  which  is  the  inevitable 
result  of  reading. 

Henn:  1  hope  you  will  inspire  the 
Government  with  similar  views. — ^I  do 
not  think  it  necessary. 

I  remember  the  trial  of  a  person  of  the 
name  of  Taylor  at  Carlisle.  I  do  not  re- 
member giving  eyidence  at  that  trial. 

Did  yon  not  protest,  on  the  high  privi- 
lege of  a  reporter,  that  you  should  not  be 
examined  P — Certainly  not.  I  have  not 
the  slightest  recollection  of  the  placard 
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(banded  to  the  witness),  bnt  it  might  haye 
appeared  in  my  own  paper.  I  cannot 
say  whether  it  did  or  did  not. 

ffenn :  The  anchor  of  the  paper  which 
I  allnde  to  says  : 

*'  We  protest,  in  the  strongest  manner,  a^;ainst 
the  condact  of  the  magistrates,  in  compelhng  us 
to  give  evidence  against  the  prisoners.*' 

Do  yon  remember  those  words  P — ^No. 

Serjeant  Wa/rren  :  The  witness  has 
already  stated  that  he  has  no  recollection 
of  haying  seen  that  docnment  before,  and 
therefore  yon  haye  no  right  to  read  a  word 
of  it. 

Henn:  I  am  entitled  to  ask  whether 
this  was  inserted  in  the  paper  with  his 
sanction. 

The  Conrt  ruled  against  the  question. 

I  haye  often  reported  "hlx.  O^GonneU's 
speeches.  I  haye  found  difficulty  in 
following  him.  Almost  all  reporters  find 
difficnlty  in  following  Mr.  (yConnelL  I 
do  not  think  it  would  be  easier  to  report 
a  passage  in  the  House  of  Commons  than 
at  a  public  meeting,  and  for  this  reason, 
that  at  a  public  meeting  you  are  much 
nearer  to  the  speaker.  At  Donnybrook 
all  was  quiet  ana  peaceable.  So  at  Clif- 
den,  Loughrea,  and  Mullaghmast.  At 
Clifden  I  saw  men  coming  with  their 
wiyes  behind  them,  and  numbers  of  the 
cayalry  without  any  saddles  or  bridles.  I 
was  not  afraid.  1  knew  that  near  any 
of  the  trayersers  I  was  sure  to  be  safe, 
and  I  always  kept  near  them.  I  was  not 
frightened,  because  my  character  was  not 
known.  All  the  speakers  spoke  from  the 
scafiblding.  I  think  scaffolding  is  the 
proper  word.    It  is  hustings  at  an  election. 

Did  you  see,  at  any  of  those  meetings, 
any  of  the  trayersers  do  anything  incon- 
sistent with  the  duty  of  a  peaceable  citi- 
zen P— No. 

Was  there  a  tendency  to  a  breach  of  the 
peace  P — No. 

I  took  a  note  of  a  speech  of  Mr.  0*Con^ 
nelVe  at  the  Association  on  the  4th  of  Sep- 
tember. He  said  that  efforts  were  making 
to  extend  the  Bibbon  system  among  the 
people — that  it  was  the  duty  of  the  Bepeal 
wardens  to  watch  all  proceedings  of  that 
nature,  and  giye  information  respecting 
them  to  the  magistrates.  At  the  meet- 
ing of  the  27th  of  September,  Mr.  B(w  read 
a  letter  from  a  Mr.  Mapper.  Mr.  O^ConneU 
said: 

<' He  is  a  most  respectable  gentleman,  and  we 
cannot  hesitate  for  a  moment  to  place  his  letter 
in  the  minotes.  Mr.  Napper  insinuates  that  we 
commenced  the  attack  on  the  Saxons ;  he  seems 
to  forget  that  the  seyerance  of  the  two  nations 
emanated  from  the  highest  quarter.  I  heard 
the  Lord  Chancellor  of  England  state  that  the 
Irish  were  aliens  in  blood,  in  language,  and  in 
feHgion.    Mr.  Connor  is  no  longer  a  member  of 


the  Association,  and  though  I  approve  of  the 
resolution  condemnatory  of  his  notice,  I  regret 
he  was  treated  with  so  much  courtesy.  I  regret 
that  he  was  not  taken  by  the  shoulder  and  put 
out  of  the  room.  If  he  was  honest  he  would  wait 
until  I  was  present  to  make  such  a  proposition." 

Mr.  Connor  had  proposed  that  the  Asso- 
ciation should  agree  to  a  resolution,  de- 
claring that  rent  should  not  be  paid. 

Mr.  O'ConneU  continued: 

"Re  should  wait  until  I  was  in  the  room 
before  he  brought  forward  such  a  proposition. 
This  was  due  to  me,  as  I  am  responsible  for  the 
legal  formation  of  the  Association.  But  he 
took  advantage  of  my  absence  to  hold  out  a 
topic  that  would  attract  attention  for  a  moment 
from  persons  who  do  not  consider  what  would 
be  the  result,  and  by  throwing  out  a  political 
clap-trap  try  to  make  an  impression  that  might 
be  destructive  of  the  Association.  I  was 
cautioned  against  him.  He  wrote  a  letter  to  the 
Freeman  yesterday,  in  which  he  assumed  a  look 
of  injured  innocence.  The  question  of  fixity  of 
tenure  is  one  of  great  importance.  No  country 
was  ever  prosperous  in  which  it  is  not  the  oh- 
ject  of  men  to  acquire  landed  property,  and  we 
must  not  do  anything  that  would  make  the 
landlord's  situation  cease  to  be  a  desirable  one. 
I  am  ready  to  do  all  that  the  landlord  ought  to 
desire,  but  I  am  convinced  that  there  must  be  an 
end  to  the  present  relation  between  landlord 
and  ten»nt.  The  power  of  exterminating  must 
be  taken  away,  and  the  saoredness  of  possession 
must  be  established." 

After  referring  to  other  topics,  Mr. 
O'ConneU  continued : 

"  1  now  come  back  to  Mr.  Connor.  Mr.  Connor 
knew  that  a  declaration  not  to  pay  rent-charge 
is  against  an  Act  of  Parliament,  and  that  a  com- 
bination not  to  pay  rent  is  a  direct  infringement 
of  the  law  ;  and  it  is  the  conviction  of  my  mind 
that  to  a  certain  extent  the  safety  of  the  Asso- 
ciation depends  upon  you  all  declaring  with  me, 
that  the  name  of  Mr.  Connor  should  not  remain 
on  our  books.  If  he  wanted  to  do  us  mischief 
is  not  that  the  course  he  would  take?  And 
shall  I  be  told  that  he  did  not  intend  to  do  us 
an  injury  when  he  took  that  step  ?  I  declare 
him  a  political  enemy  to  the  people  of  Ireland. 
I  will  not  mince  the  matter  at  all.** 

Mr.  O'GonneU  then  moyed  that  the 
letter  of  Mr.  Napper  and  an  extract  from 
the  speech  of  Lora  Londonderry  should  be 
inserted  on  the  minutes,  and  that  the 
name  of  Mr.  Connor  should  be  expunged. 
This  motion  was  carried.  Mr.  Steele  sug- 
gested that  Mr.  Connor'e  money  should  be 
returned. 

Saturday,  January  20. 

John  Jaekeon — Examined  by  Breweter. 

Irish  correspondent  of  the  Morning 
Chronicle  during  the  summer  and  autumn 
of  1843.  Spoke  to  attending  the  meetings 
of  the  Bepeal  Association  and  transmitting 
reports    of  what  passed  there  regularly 
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to  London.  The  witness  prooeeded  to 
speak  to  the  meeting  of  May  30th,  at 
which  0*0<mneU  explained  his  reference 
to  the  ruffian  soldiery  of  Great  Britain. 
i!^7idence  as  to  a  meeting  on  June  4th 
haying  been  ezolnded,  as  the  meeting  was 
not  named  in  the  Bill  of  Particalars,  the 
witness  proc^seded  to  speak  to  meetings  on 
Jnly  4th,  5th,  18th,  and  25th  ;  on  August 
22nd,  23rd,  28th,  and  29th ;  on  Septem- 
ber 4tti,  12th,  18th,  21st,  27th,  28th,  and 
October  3rd,  and  mentioned  the  names  of 
the  traversers  present  on  each  occasion. 
Witness  also  spoke  to  sums  of  money  being 
handed  in  on  various  occasions  by  the  de- 
fendants Bay,  Duffy t  Gray,  and  Bwrrett 

At  the  meeting  on  July  4th,  O'Oonnell 
said: 

**  The  people  ought  to  avoid  the  example  of 
1798,  and  anything  like  it,  as  it  was  by  such 
means  the  Union  mis  carried ;  he  did  not  forget 
the  language  used  by  members  of  the  cabinet ; 
Wellington,  in  the  House  of  Lords,  and  Sir 
Bobert  Teel  in  the  House  of  Commons,  had  the 
audacity  to  speak  of  civil  war,  but  that  would  not 
check  the  march  of  Bepeal ;  when  they  spoke 
of  civil  war,  let  them  look  beyond  the  Atlantic, 
and  if  the  people  were  attacked  they  had  the 
consolation  to  feel  they  would  not  stand  alone ; 
but  the  people  of  Ireland  looked  to  him,  and 
under  his  advice  they  would  never  commence, 
but  wait  tiU  they  were  attacked." 

At  the  meeting  on  August  22nd,  I  got 
the  document  heeded  '*  Plan  for  the  Be- 
newed  Action  of  the  Irish  Parliament."(a) 

On  August  29th,  Mr.  O'Connell  said 
Ireland  was  not  disaffected  but  discon- 
tented. There  should  be  no  outbreak  in  his 
lifetime,  but,  when  he  was  dead,  it  would 
not  be  an  unnatural  or  nnadvisable  result. 

0*G(mneU:  1  never  said  anything  of  the 
kind. 

On  August  23rd,  Mr.  O'OormeU  read 
letters  enclosing  25Z.  from  Virginia,  25Z. 
from  New  York,  and  50Z.  from  the 
**  Friends  of  Ireland."  These  were  tarna- 
tion fine  missives. 

Fitzgtbhon :  Stop,  sir.  Is  that  your  own 
comment  you  are  reading  P — It  is. 

O'ConneU :  Oh,  by  all  means  let  us  have 
the  benefit  of  your  own  remarks. 

Mr.  O^ConneU  said  he  proposed  suggest- 
ing to  the  newspaper  proprietors  printing 
a  special  supplement  for  the  purpose  of 
aclmowledging  subscriptions  and  inserting 
the  correspondence.  Dr.  Orwy  proposed 
that  the  report  of  the  committee  for  the 
nomination  of  three  arbitrators  for  each 
district  should  be  adopted,  and  that  the 
dismissed  magistrates  should  in  every  in- 
stance have  precedence.  (The  Report  was 
handed  in  and  read  (&).) 

On  September  4th  Mr.  Eo^  said  it  would 
be  well  to  encourage  the  circulation  of 

(a)  See  below,  p.  984. 
(6)  See  below,  p.  889. 


such  publications  as  the  Spirit  of  the 
Nation  instead  of  the  trash  usually  circu- 
lated by  ballad  vendors. 

The  witness  also  spoke  to  seeing  sums 
of  money  handed  in  at  other  meetings  of 
the  Association,  and  to  the  presence  of 
the  Bev.  Thoa.  Tiemey  at  the  meeting  of 
October  3rd. 

Cross-examined  by  Fitzgtbhon. 

May  I  take  the  liberty  of  asking  you, 
sir,  what  coimtryman  you  are  P — I  am  a 
Glare  man. 

How  Jong  have  you  been  a  reporter  P — I 
have  been  for  two  years  in  the  capacity 
of  Irish  corresponaent  to  the  Morning 
Herald. 

What  I  asked  you  was  how  long  you 
had  been  a  reporter  P — ^I  can't  say  I  am  a 
reporter,  that  is  to  say,  I  am  not  a  short- 
hand writer. 

Do  you  mean  to  say  you  are  not,  and 
never  were  a  reporter  P — I  am  not  a 
reporter,  and  never  was  in  that  sense  of 
the  word. 

In  what  sense  of  the  word  P — I  mean  in 
the  sense  of  a  shorthand  vrriter,  for  the 
term  "reporter"  is  usually  applied  to  a 
shorthand  writer. 

Then  by  a  **  reporter  "  you  mean  a  short- 
hand writer,  or  stenographer  P — ^Yes,  I  do. 

Were  you  ever  in  the  habit  of  reporting 
proceedings  of  meetings  or  courts  for  the 
purpose  of  such  reports  being  published 
m  the  newspapers  P — ^Yes,  after  a  manner 
(laughter). 

To  what  provincial  papers  used  you  to 
send  your  reports  P — Principally  to  the 
Lvmeriok  8ta/r  and  the  Limerick  Chronicle, 

Did  you  send  reports  to  both  of  these 
journals  at  the  same  timeP — No,  I  did 
not ;  I  used  to  send  reports  from  my  own 
place,  and  not  from  Limerick. 

And  of  all  this  side  creation,  Mr.  Jack* 
eon,  pray  what  place  belongs  to  youP 
(Laughter.)  — Kilrush. 

That  is  your  place  P— Yes,  it  is  my 
native  place.  M^  contributions  had  no 
reference  to  politics. 

I  did  not  ask  you  anything  about  poli- 
tics, sir;  your  reports  had  reference  to 
public  proceedings,  had  they  not — ^had 
they  not  reference  to  matters  of  public 
interest  P— They  were  principally  sketches 
of  the  petty  sessions  of  Kilrush. 

Illustrated  sketches  P  —A  little  embel- 
lished occasionally  (laughter). 

By  being  "  a  little  embellished  "  do  you 
mean  to  convey  that  there  were  pictures 
in  them  for  the  purpose  of  embellishment  P 
— No ;  they  were  pen  and  ink  embellish- 
ments (laughter). 

Then,  I  suppose,  that  by  embellish- 
ments you  mean  something  in  the  report 
which,  in  point  of  fiEbct,  did  not  occur  P 
—Decidedly. 
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SoTTiething  in  fact  that  was  not  true  P 
—Yes. 

J.  may  go  the  length  of  saying,  I  sup- 
pose, that  half  of  them  were  fictions  ?  - 
There  were  many  fictions  in  my  sketches. 

And  that,  I  suppose,  is  what  you  call 
reporting  after  a  manner  P  (Laughter.) 
— Yes,  precisely  so  (lauehter). 

Then  yon  commenced  your  career  as  a 
reporter  by  Tending  falsehoods  P  (Laugh- 
ter.) -No,  not  exactly  that;  I  wrote  on 
the  same  principle  and  in  the  same  style 
as  a  reporter  to  a  magazine. 

Have  you  contributed  to  magazines  PI 
have  done  so  a  little. 

And  your  magazine  articles  are  embel- 
lished after  the  same  fashion  P  -My  maga- 
zine articles  were  tales  of  imagination 
(laughter). 

Are  you  a  bit  of  a  poet  P  -  Indeed,  a  very 
large  bit  of  a  poet.^ 

Are  you  wnat  is  called  in  the  county 
Clare  &  poetaHher?  (Laughter.)  —  Ton 
may,  if  you  like,  apply  that  appellation  to 
me,  for  I  do  not  mean  to  say  1  am  a  poet. 

Have  yon  ever  contributed  to  ibe 
Nation  f— Never. 

To  what  papers  did  you  send  them  P — To 
the  papers  I  mentioned  before,  the  Limer' 
ick  Sta/r  and  Limerick  Chronicle. 

In  conformity  with  the  principles  of  the 
papers  P — In  nine  cases  out  of  ten  they 
had  no  reference  whatever  to  them. 

To  what  had  the  tenth  case  reference? 
—  To  the  subjects  of  the  day,  occasionally. 

Have  you  contributed  to  magazines  P— I 
contributed  a  short  tale  to  the  University 
Magazine. 

A  false  one  P— Yes. 

But  you  intended  that  it  should  be  be- 
lieved to  be  a  true  one  P— To  the  man 
who  would  be  fool  enough  to  believe  it 
I  did. 

Two  years  ago  I  came  up  to  Dublin.  I 
became  the  correspondent  of  the  Mommg 
Herald.  I  receive  150  guineas  a  year 
from  the  Momvng  Herald  as  a  fixed  salary. 
I  send  a  letter  eveir  day.  I  give  a  sum- 
mary of  the  news  of  the  day. 

You  read  the  local  papers  published  in 
Dublin,  and  you  make  a  summary  of  what 
is  going  on,  and  send  it  to  the  Morning 
Herald ;  had  you  the  privilege  of  embel- 
lishing this  P-  I  had. 

And  you  exercised  that  privilege  P — No, 
not  in  matters  of  truth. 

Is  there  any  truth  in  what  you  send  to 
the  Mommg  Herald?— Yea,  there  is;  1 
send  anything  in  the  shape  of  news. 

These  are  the  incidental  notes  I  sent  to 
the  Morning  Herald.  I  did  not  see  them 
again  until  two  months  ago.  I  saw  them 
in  the  hands  of  Mr.  KemnUe  (Grown  solici- 
tor), who  handed  me  a  letter  from  the 
editor  of  the  Morning  Herald.  He  sent 
for  me  and  I  went  to  mm. 


iFitvgibhon  proceeded  to  cross-examine 
the  witness  at  great  len^h  as  to  the 
accuracy  of  his  notes.  The  witness  ad- 
mitted sometimes  copying  the  slips  from 
a  shorthand  writer  near  him  while  the 
proceedings  were  going  on,  and  varying 
them  to  make  the  copy  appear  original, 
but  maintained  that  this  was  a  very 
general  custom,  and  that  his  notes  were 
in  substance  accurate.  The  witness  was 
cross-examined  at  great  length  as  to  a 
meeting  of  the  Association  on  July  5.] 

Was  anybody  there  on  the  6th  of  July  ? — 
I  cannot  particularly  remember  on  any 
specific  day  who  was  there. 

Did  you  find  anybody  in  the  room? — 
There  was  always  somebody  in  the  room 
when  I  went  there. 

Was  it  in  the  morning,  at  noon,  or  at 
night  P — ^It  was  at  mid-day. 

What  o'clock  P — About  twelve  or  one 
o'clock. 

Did  you  hear  the  whole  of  Mr.  0*Cof^ 
nelVs  speech  that  day  P — ^Yes. 

The  whole  of  it  P— Not  the  whole  of  it. 

Do  you  positively  swear  that  you  went 
to  the  Association  at  twelve  or  one  o'clock 
that  day,  and  that  you  heard  Mr.  O'Oon- 
nell  speak  P — Yes. 

Will  you  swear  that  Mr.  0*Connell  was 
at  the  meeting  at  two  o'clock  P — ^He  came 
in  whilst  I  was  there,  according  to  my 
note. 

Do  you  mean  according  to  your  note 
verhatvm,  or  do  you  swear  from  your 
memory  P — I  either  saw  him  enter  while  I 
was  there,  or  he  was  there  before  me. 

Is  that  your  answer,  Mr.  Reporter  from 
Clare,  with  your  face  hardened  by  the 
Atlantic  breeze  P — I  am  not  ashamed  of 
the  place  I  came  from;  the  breeze  has 
not  hardened  my  face. 

Well,  sir,  with  your  face  hardened  by 
the  Atlantic  breeze— 

Brewster:  It  is  not  material,  but  he 
did  not  say  so. 

Fitzgibhon :  He  has  sworn  it. 

Bretoster :  What  he  said  was  it  had  not. 

Fitzgibhon:  Do  you  swear  that  the 
Atlantic  breeze  or  something  else  has  not 
hardened  your  faceP — I  told  you  it  had 
not ;  and  I'll  prove  before  I  leave  the 
table,  if  allowed  to  explain,  that  nothing 
has  hardened  me. 

Were  you  present  when  Mr.  0*OonneU 
said  that  no  tumult  should  take  place  in 
his  day  P — I  was.  Mr.  0*ConneU  said  that 
while  he  lived  there  would  be  no  attempt 
at  bloodshed,  but  he  lefl  it  for  those  who 
came  after  him  to  say  how  far  this  would 
be  an  unnatural  and  unadvisable  result. 
I  wrote  this  identical  paper  that  day  as 
the  words  fell  from  Mr.  O^CowndVe  lips. 
I  did  not  take  that  note  from  any  re- 
porter's slips  or  from  a  newspaper.  Mr. 
O'GomidJZaaid: 
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**That  would  not  be  an  unnatural  or  unad- 
visable  result." 

I  swear  it  to  the  best  of  mj  belief. 
That  is  my  own  report. 

Gross-examined  hy  WhUeside, 

Whiteaide:  Now,  Mr.  Jaehaon,  draw  upon 
your  memory  and  not  upon  your  imagina- 
tion for  your  facts.  Was  Mr.  Duffy  at  the 
association  on  the  6th  of  July  P— I  cannot 
say  without  referring  to  my  notes. 

lou  sometimes  copied  from  the  slips  of 
some  other  reporter,  and  sometimes  from 
the  morning  journals  of  next  day  P — I  did. 

The  materials  of  your  knowledge  were 
sometimes  taken  from  the  morning  iour- 
nals,  and  from  the  slips  of  others,  then  P 
—Yes. 

You  have  a  taste  for  eloquence  P — Not 
the  slightest. 

Don^  you  deal  in  "  thunderbolts  "  and 
**  tarnation  fine  things  P  " — It  is  my  own 
thunder. 

Oh,  yes,  you  contribute  to  the  maga- 
zines, that  is  obvious. — ^Not  to  the  powder 
magazines. 

lliese  things  suit  the  London  market  P — 
They  go  down  with  the  Londoners ;  they 
are  very  gullible. 

YoQ  could  not  remember  anything  par- 
ticular of  what  Mr.  Dt^y  said  P— No. 

Now,  Mr.  Jackson,  turn  to  the  date  of 
the  meeting  Mr.  ^reti^^^  asked  about,  and 
read  the  musical  allusion  you  say  was 
made  by  Mr.  Bay. — Mr.  Bay  suggested 
that  the  singers  and  venders  of  ballads 
should  adopt  the  songs  in  the  Spirit  of  the 
Nation,  and  abandon  the  trash  that  had 
been  in  circulation. 

Will  you  swear  that  you  were  present 
when,  it  occurred  P — I  cannot  positivel^r. 

Will  you  swear  that  it  was  not.g^ven 
you  by  somebody  else,  or  copied  Htym 
another  paper  P — I  will  not  swear  it  ^as 
not. 

Will  you  swear  that  Mr.  Bay  did  not 
say  this — ^that  he  had  got  a  letter,  in  com- 
munication, addressed  to  him,  stating  that 
certain  ballad  singers  had  been  taken  up 
for  singing  improper  songs,  and  that  Mr. 
O'ConmH  then  applauded  the  arresting 
such  persons,  and  said  ho  would  move  a 
vote  of  thanks  to  those  who  did  it^;  will 
you  swear  that  this  did  not  occur  P — Allow 
me  to  explain.  My  notes  were  only  a 
general  summary  for  reference. 

I  understand.  They  were  meant  to  meet 
the  taste  of  the  English  readers  of  the 
Morning  Herald,  and  you  will  not  under- 
take for  their  accuracy.  Then  we  quite 
agree,  Mr.  Jackson,  as  to  the  value  of 
your  reports. 

One  thing  more  about  the  Nation,  Do 
you  not  remember  Mr.  0*Co»»eZi  distinctly 
baying  that  he  repudiated  any  newspaper 
being  the  organ  of  the  Association,  and 


that  he  particularly  repudiated  the  Nation  ? 
— I  heard  him  say  so ;  I  am  almost  certain 
of  it. 

Did  you  not  hear  Mr.  O'OonneU  say  that 
he  would  not  be  held  responsible,  or  the 
Association  either,  for  aaything  that  might 
appear  in  the  papers  P — 1  heard  him  say 
that. 

Witness  here  stated  that  these  letters 
and  documents  were  procured  from  the 
proprietors  of  the  Morning  Herald,  and 
placed  in  the  hands  of  the  Grown  solicitors 
without  his  knowledge.  The  first  infor- 
mation he  got  of  it  was  a  communication 
that  he  was  required  to  attend  at  the 
solicitors'  oflSoe  to  verify  his  manuscript. 

Gross-examined  by  ilf oore  as  to  the  pres- 
ence of  the  Bev.  T.  Tiemey  and  his  speech 
at  the  Association  on  October  3,  Witness 
stated  that  he  was  unable  to  see  the 
speaker  on  that  occasion,  but  that  he  was 
informed  that  it  was  the  Bev.  T.  Tierney. 

Moore :  My  Lords,  I  have  been  making 
an  application  to  the  Gounsel  for  the 
Grown  which  they  do  not  think  they 
ought  to  comply  with.  Your  Lordships 
will  recollect  that  the  witnesses  have  read 
long  extracts  from  speeches,  which  it  was 
impossible  that  we  could  have  taken  down 
correctly.  My  application  is,  that  we 
should  be  furnished  with  copies  of  those 
extracts  as  read  by  the  witnesses. 

Pennepather,  L.G.J. :  I  do  not  know 
that  the  Gourt  has  power  to  make  such  an 
order. 

Moore:  I  am  sure  that  even  if  the 
Gourt  has  not  the  power  of  making  the 
order,  any  difficulty  felt  on  the  part  of 
the  Grown,  in  complying  with  the  appli- 
cation  without  the  sanction  of  the  Gourt, 
would  be  removed  if  your  Lordships  were 
to  intimate  that  the  copies  ought  to  be 
furnished. 

Fitzgibhon:  These  papers  are  here  an 
documents  put  in  on  the  part  of  the 
Grown;  we  are,  therefore,  entitled  to 
them. 

Attorney  Oeneral:  Such  a  course  has 
never  been  adopted  to  the  present  time ; 
and  I  object  the  more  to  it  when  I  recol- 
lect the  course  adopted  as  to  one  of  those 
witnesses.  The  traversers  are  placed  in 
no  difficulty;  they  have  every  meeting 
reported  by  the  shorthand  writers  for 
their  own  newspapers.  Under  all  the 
circumstances  I  certainly  will  not  depart 
from  the  usual  course  by  furnishing  copies 
of  these  documents. 

Moore :  I  do  not  consider,  after  what  has 
been  stated  by  the  Attorney  General,  that 
I  can  call  on  the  Gourt  to  make  any  order. 

Fitzgibhon :  I  now  submit  that  the  whole 
evidence  of  the  last  witness  Jackson  should 
be  struck  out.  He  was  brought  here  as  a 
witness  of  what  had  been  said  and  done 
at  those  meetings.    From  the  witness's 
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own  showing  he  had  no  means  of  giying 
eyidence  on  the  subject.  This  is  the 
proper  time  to  make  the  objection. 

Pennsfather,  L.C.J. :  I  do  not  think 
this  is  the  occasion  to  make  the  obiection. 
The  witness  has  been  cross-exammed  by 
three  of  the  counsel  for  the  traversers. 
The  objection  may  be  well  worthy  of  con- 
sideration, but  not  at  this  time. 

Pebbin,  J.:  I  do  not  think  that  the 
traversers  have  a  right  to  strike  out  the 
evidence  of  any  witness. 

John  Browne — Examined  by  Holfne», 

I  reside  in  Nassau-street,  and  carry  on 
a  printing  and  stationery  business.  I 
know  Mr.  Bcuy,  the  secretsry  of  the  Loyal 
National  Bepeal  Association  of  Ireland. 
I  was  employed  to  do  some  i)rinting  work 
for  that  society.  The  Association  general  ly , 
through  Mr.  RoAf,  employed  me. 

I  cannot  s^  exactly  the  number  of 
copies  of  the  Report  of  the  Committee  of 
the  National  Repeal  Association  of  Ire- 
land I  printed,  perhaps  two  thousand. 
They  were  sent  to  the  Association,  and  I 
was  paid  for  them.  I  printed  four  or  five 
thousand  copies  of  the  '*  Instructions  to 
Bepeal  Waraens."  I  was  paid  for  them. 
I  was  paid  for  *'  Mr.  O^CaUaghcm's  Letter." 
I  printed  two  hundred  of  the  "  Proclama- 
tion," two  thousand  of  the  *•  Arbitration 
Bules."  I  was  paid  for  them.  I  printed 
two  or  three  thousand  of  the  **  Adoress  to 
the  Inhabitants  of  the  Countries  subject 
to  the  Britbh  Crown,"  and  was^paid  for 
them.  I  printed  some  of  those  documeuts 
from  manuscript,  and  some  of  them  from 
extracts  from  the  newspapers.  I  have 
none  of  those  manuscripts. 

I  have  a  book  in  which  parents  are 
entered.  There  are  two  entries  relating 
to  an  announcement  of  the  MuUaghmast 
meeting.  I  printed  2,000  of  that  docu- 
ment, which  is  entered;  it  is  headed  "Lein- 
ster  for  Bepeal."  I  printed  it  for  this  Asso- 
ciation, and  was  paid  for  it.  I  have  no 
documents  which  I  printed  for  the  in- 
tended meeting  at  Clontarf.  I  think  I 
frinted  some  for  the  Bonnybrook  meeting, 
did  not  bring  all  the  documents,  for  it 
would  take  a  cart  to  bring  them. 

Cross-examined  by  Whiteside, 

1  printed  these  eleven  books  and  pam- 

Shlets  for  the  Association.    (Among  the 
ocuments  produced  were  tiie    Beports 
printed  for  tne  Association  in  1840.) 

Whitende:  There  is  no  pioof  that  any 
of  these  documents  have  been  used  by  the 
traversers.  They  are  no  evidence  against 
Mr.  Duffy.  The  only  evidence  of  his 
being  a  member  of  the  Association  is, 
that  ne  was  seen  once  handing  in  money 
at  Calvert's  Theatre. 


Holmes :  Every  one  of  the  traversers  is 
a  member  of  the  Association,  and  tJiese 
were  printed  for  the  Association,  and  paid 
for  by  the  Association. 

FUzgihbon:  The  only  evidence  before 
the  Court  is  that  Browne  printed  these 
documents  for  the  Association ;  but,  with 
one  exception,  it  does  not  appear  when. 
It  does  not  follow,  from  the  date  of  the 
document  of  the  3rd  of  October,  that  it 
was  printed  then.  All  the  overt  acts 
charged  in  the  indictment  arose  since 
March  1848.  Acts  done  by  the  Associa- 
tion four  years  ago  ought  not  to  be  now 
read  in  evidence  of  a  conspiracy  sought 
to  be  proved  by  acts  done  since  March 
1843. 

Pennefather,  L.C.J. :  The  Court  is  of 
opinion  that  the  documents  may  be  read 
against  all  the  traversers. 

The  Deputy  Clerk  of  the  Crown  was 
proceeding  to  read  the  '*  Instructions  to 
Bepeal  Wardens,"  when 

Maedonogh  objected  to  its  reception. 
The  only  evidence  is  that  Browne  printed 
this  document  for  Bay.  It  is  not  one  of  the 
overt  acts  laid  in  the  indictment,  nor  is 
it  specified  in  the  bill  of  particulu*s ;  the 
Crown  cannot  go  out  of  tneir  bill  of  par- 
ticulars. {Bex  V.  Hamilton,)(a)  Mr.  Ba/r- 
rett  is  not  a  member  of  the  Bepeal  Asso- 
ciation; the  utmost  possible  ingenuity 
cannot  find  a  loop*hole  through  which  this 
document  can  be  let  in  as  evidence  against 
him. 

Attorney  General  .*  I  deny  the  proposition 
that  in  cases  of  conspiracy  you  are  bound 
to  state  in  the  bill  of  particulars  the  evi- 
dence you  intend  to  rely  upon  ;  the  rule  is 
that  you  are,  either  by  setting  out  the 
overt  acts  in  the  indictment,  or  by  the 
bill  of  particulars,  to  inform  the  accused 
parties  of  the  nature  of  the  charges  to  be 
Drought  against  them,  but  not  of  every 
minute  particle  of  evidence  you  intend  to 
produce.  It  is  never  necessary  to  fhmish 
particulars  of  the  evidence  which  is  to  be 
adduced.  (Phillips  on  Evid.  492,  Bex  v. 
Watson,{h)  Stark,  on  Evid.  1097.)  An 
overt  act  not  mentioned  in  the  indictment 
may  be  given  in  evidence  in  support  of  an 
overt  act  so  mentioned.  The  bfll  of  par- 
ticulars is  in  substitution  of  the  overt 
acts.  These  documents  are  evidence  in 
support  of  the  overt  acts.  They  relate  to 
the  general  plan  of  the  Bepeal  Associa- 
tion. 

Moore:  Mr.  Browne  stated  that  he 
printed  a  certain  document  for  the  Asso- 
ciation at  some  time  or  other,  and  that  he 
was  paid  for  it  by  the  Association  at  some 
time  or  other.    There  is  no  evidence  of 


(a)  7  C.  &  P.  448. 

(6)  2  Stark.  N.P.C.  186. 
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the  time  and  oironmstaiioes  of  the  pnbti- 
oation  of  these  docnments. 

Attorney  Oeneral:  They  were  printed 
daring  the  year  1843. 

Moore:  It  is  begging  the  question  to 
refer  to  the  doonment  itself  for  that  fact. 

BujiTON,  J. :  I  thought  the  aneetion  in- 
tended bo  be  argued  was,  wnether  the 
document,  not  having  been  specified  in 
the  bill  of  particulars,  coald  be  read  in 
evidence  P 

Moore :  The  bill  of  particulars  sets  out 
three  classes  of  things :  certain  specified 
meetings,  meetings  of  the  Association 
specified  by  date,  newspaper  publica- 
tions.  There  "is  nothing  to  connect  these 
docaments  with  any  of  them,  and  they 
cannot  be  received,  as  not  coming  either 
within  the  indictment  or  the  bill  of  par- 
ticalars. 

Solicitor  Oeneral,  in  reply:  It  is  in 
evidence  that  at  one  of  the  meetings  of 
the  Bepeal  Association,  Bepeal  Wardens 
were  appointed ;  that  their  appointment 
was  jmrt  of  the  business  of  one  of  those 
meetings ;  the  book  we  ofier  in  evidence 
is ' '  The  Instructions  *'  which  were  adopted 
for  those  Qepeal  Wardens. 

Per&in,  J,:  This  is  the  exact  point. 
The  evidence  is  to  consist  of  all  letters, 
documents,  Ac,  adopted  at  the  different 
meetings.  Can  you  show  that  this  was 
adopted  at  the  meeting  P — for,  if  you  do, 
the  book  is  clearly  evidence. 

Solicitor  General :  Thirdly,  amongst  the 
overt  acts  laid  in  the  indictment  is,  **  the 
collecting  of  divers  sums  of  money,"  by 
means  of  these  Bepeal  Wardens,  and  this 
book  is  evidence  in  support  of  that  overt 
act,  and  will  go  to  prove  it. 

Pbnnepathsb,  L.C.  J. :  I  was  at  first  much 
taken  with  the  argument  in  support  of  the 
objection  ;  but  I  now  see  that  one  of  the 
overt  acts  laid  in  the  indictment  is  the 
collection  of  rent  by  the  Bepeal  War- 
dens ;  and  then  surely  the  appomtment  of 
Bepeal  Wardens  and  this  book  are  evi- 
dence in  support  of  that  part  of  the  indict- 
ment. As  1  see  the  case  now,  I  cannot 
see  any  ground  for  rejecting  thia  evidence. 
BuBTON,  J.,  concurred.  A  full  bill  of 
particulars  has  been  furnished  to  the 
traversers,  and  this  evidence  comes  within 
that  bill  of  particulars. 

Ckampton,  J. :  This  evidence  is  dearly 
admissible ;  the  objection  seems  to  me  to 
arise  from  confounding  the  charges  with 
the  evidence  to  be  given  in  support  of 
them.  I  do  not  think  the. Grown  is  called 
upon  to  show  that  every  specific  matter 
wnich  is  ofiered  in  evidence  is  to  be  found 
in  the  bill  of  particulars.  According  to 
my  notion,  the  bill  of  particulars  is  to 
inform  the  party  chargea  of  the  nature  of 
the  particulars  of  the  charge,  but  not  of 
any  portion  of  the  evidence.    In  Bex  v. 


Ha/imlton,  LittledaU,  J.,  says  the  effect 
of  a  bill  of  particulars  is,  where  a  count  is 
framed  in  a  general  form,  to  give  the 
opposite  party  the  same  information  that 
he  would  give  if  there  was  a  special  count 
The  present  indictment  contains  a  count 
specifically  setting  out  the  particulars  of 
this  charge  and  the  overt  acts,  and  other 
counts  omitting  them.  If  the  general 
counts  had  been  omitted,  the  party  would 
have  been  entitled  to  no  bill  of  particulars. 
He  has  got  a  bill  of  particulars  to  meet 
the  case  of  the  open  counts.  This  docu- 
ment contains  no  new  charge;  if  it 
did,  I  think  the  objection  to  its  being 
received  ought  to  prevail;  but  it  is 
merely  evidence  in  support  of  one  of  the 
charges  already  opened.  Evidence  ha  vine 
been  given  of  the  appointment  of  Bepeta 
Wardens,  it  is  important  to  know  what 
the  duty  of  these  Bepeal  Wardens  is. 
This  document  is  the  act  of  one  of  the 
traversers;  it  is  signed,  '* Daniel  O^Con- 
nell.  Chairman  of  the  Committee,"  and  is 
printed  by  the  Association,  of  which  he  is 
a  leading  member,  through  the  secretary, 
and  paid  for  by  the  As^iation  through 
the  same  secrotarv.  Now,  suppose  there 
was  no  printed  document  before  us,  but 
that  wihiesses  were  produced  to  prove 
that  the  gentleman  whose  name  is  at  the 
foot  of  it  gave  parol  instructions  outside  the 
Com  Exchange  to  the  Bepeal  Wardens 
with  reference  to  the  duties  to  be  per- 
formed by  them,  would  not  those  instruc- 
tions be  evidence  P  They  clearly  would ; 
and  if  so  when  given  by  p^rol,  they  are 
so  when  given  in  scriptia.  The  bill  of  par- 
ticulars may  limit  the  party  who  serves  it 
to  the  charges  in  it,  but  it  does  not  limit 
him  to  the  documents  stated  in  it. 

Pebbin,  J. :  It  appears  to  me  that  the 
difficulty  has  arisen  from  the  frame  of  the 
bill  of  particulars,  which  is  not  in  the 
ordinary  form;  if  there  had  been  no 
bill  of  particulars,  this  document  would 
be  clearly  evidence.  The  object  of  a  bill 
of  particulars  is  to  narrow  the  field  of 
eviaence,  and  to  confine  the  parties  to  the 
objects  stated  in  it.  We  are  under  the 
disadvantage  in  this  case  of  having  no  rule 
to  show  to  what  the  parties  are  to  be  con- 
fined, nor  have  we  any  notice  calling  for 
this  bill  of  particulars  before  us.  The  bill 
of  particulars  appears  to  confine  the  par- 
ties, in  my  opinion,  not  merely  as  to  the 
charges,  but  also  as  to  the  evidence,  be- 
cause it  states  that, 

"in  addition  to  the  several  matters  and 
things  set  out  m  the  first  count  of  the  indict- 
ment," 

the    Crown  will    give    in   evidence  the 
several  matters,  Ac,  which  took  plao^ 
at  each  of  the  several  occasions,  that 
meetings.    But  then  it  is  said  that  the 
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is  an  overt  act  in  the  first  count,  un- 
der whioli  this  evidence  is  admissible, 
and  therefore  that  it  is  admissible  gene- 
rally. The  last  overt  act  charges  the 
traversers  with  collecting  divers  large 
sums  of  money  in  pursuance  of  the  con- 
spiracy. This  is  a  document  proved  to 
have  been  printed  by  one  of  the  traversers 
who  was  proved  to  be  the  secretary  of 
the  Association,  and  to  have  paid  for  it 
out  of  the  funds  of  the  Association; 
and,  therefore,  applying  it  to  the  overt 
act  of  collecting  money,  it  should  be 
admitted. 
The  document  was  read  accordingly. 

**  Instructions  por    the  Appointment  op 

Repeal  Warubns  and  Collectors  op  the 

Repeal  Fund,  their  Duties,  &g. 

«<  N.B Each  person  having  paid  one  BhiUing  is 

entitled  to  be  enrolled    as    an    Associate 
Repealer. 

**  Each  person  having  paid  one  pound  is  en- 
titled to  be  admitted  a  Member. 

**  Each  person  having  collected  twenty  shil- 
lings is  entitled  to  be  admitted  a  Member,  pro- 
vided he  is  himself  a  contributor  of  one  shilling 
or  more  to  the  Repeal  Fund. 

"  Each  person  subscribing  ten  pounds  is  en- 
titled to  be  enrolled  a  Volunteer. 

"  Each  person  collecting  ten  pounds  is  entitled 
to  be  enrolled  as  a  Volunteer,  provided  he  be 
himself  a  subscriber  of  one  shilling  or  more  to 
the  Repeal  Fund. 

**  In  each  and  all  of  the  above  cases,  the  indi- 
vidual must  be  moved  and  seconded  at  a  public 
meeting  of  the  Association. 

*'  Repeal  Wardens  and  Collectors  of  Ireland  I 
— upon  you  depends  the  success  of  the  great 
coubtitutional  struggle  in  progress  for  the  resto- 
ration of  our  count^s  legislative  independence. 
In  your  hands  are  placed  the  Aiture  destinies  of 
Ireland.  If  you  neglect  your  duties,  Ireland 
must  continue  in^he  capacity  of  a  wretched  and 
ill-treated  province.  But  if  you  discharge  those 
duties  with  seal  and  active  patriotism,  Ireland 
shall  again  be  a  nation. 

**  It  is  for  you,  then,  Repeal  Wardens  and 
Collectors,  to  answer  this  plain  but  all-important 
question— Shall  Ireland  continue  to  be  an  ill- 
used  province  ?  or  shall  Ireland  be  again  a 
nation ;  possessing  a  Parliament,  freely  chosen 
by  her  own  people,  and  making  laws  for  the 
protection  and  benefit  of  the  eight  millions  of 
her  brave,  moral,  and  industrious  inhabitants  ? 

**  Speak,  then.  Repeal  Wardens  and  Collec- 
tors I  Will  you,  through  apathy,  suffer  your 
country  to  continue  what  she  is — a  neglected 
and  pauperised  province — ^when  it  is  in  your 
power,  by  constitutional  exertion  alone,  to 
elevate  her  to  the  position  and  di/pity  of  a 
happy,  contented,  and  prosperous  nation  f 

*<In  order  effectually  to  repeal  the  baneftil 
Act  of  Union,  there  is  only  one  thing  necessary 
to  be  done,  and  that  one  thin^  is — to  perfect 
the  legal  and  peaceable  organisation  of  the  great 
majonty  of  the  Irish  people,  and  to  have  their 
names  enrolled  in  the  books  of  the  Loyal 
National  Repeal   Association.     Sueh  was  the  ' 


simple  but  successful  plan  whereby  Catholic 
Emancipation  was  extorted  trom  the  grasp  of  a 
reluctant  British  ministry. 

"  We  have  told  you  that  there  is  only  one 
thing  necessary  to  be  done  in  order  to  enable 
Irishmen  to  regain  their  legislative  indepen- 
dence; and  that  one  simple  thing  is  to  have 
Ireland  legaUy  and  peaceably  organised  ! 

**  We  shall  now  proceed  to  point  out  the 
mode  by  which  this  constitutional  organization 
is  to  be  completed;  and  for  that  purpose  we 
shall  consider,  in  the  first  place,  what  are  the 
necessary  qualifications  of  Repeal  Wardens  and 
Collectors. 

**  First — and  above  all  things. — The  Repeal 
Wardens  and  Collectors  should  be  men  of  good 
moral  character. 

.  •*  Secondly.— They  should  enjoy  the  respect 
of  their  clergy,  let  them  belong  to  what  religious 
denomination  they  may. 

**  Thirdly. — They  should  possess  an  intimate 
knowledge  of  the  district  to  be  collected  by 
them. 

"  Fourthly.— They  should  be  men  determined 
to  exert  themselves  strenuously  in  enrolling 
Members  and  Associates. 

"  Fifthly.— They  should  be  persons  disposed 
to  reason  calmly  with  such  as  refuse  their  co- 
operation in  the  Repeal  cause  at  present;  but 
to  avoid  all  strife,  and  never  to  reproach  those 
who  differ  from  them  in  opinion. 

**  Sixthly.— They  should  be  persons  who  un- 
derstand the  principal  arguments  in  fkvour  of 
Repeal ;  who  are  able  to  explain  to  those  who 
may  want  information  on  the  subject,  the  strict 
legal  means  by  which  Repeal  is  to  be  gained ; 
the  advantages  that  should  result  to  Ireland 
fh)m  the  re-establishment  of  her  native  Parlia- 
ment ;  what  has  been  the  rapid  decline  of  Irish 
trade  and  mauufttcture,  and  what  the  increase 
of  Irish  poverty  and  destitution,  since  the  bane- 
ful Act  of  Union  was  forced  upon  the  countiy 
against  the  expressed  will,  and  in  opposition  to 
the  decided  interests  of  its  inhabitants.  ^ 

"  We  shall  next  describe  the  mode  in  which 
Wardens  and  Collectors  are  to  be  appointed. 

**  The  first  mode  we  recommend,  and  indeed 
the  wisest  and  best,  is  to  have  proper  and 
efficient  persons  recommended  to  the  Association 
by  the  parochial  clergy,  for  the  various  streets, 
townlands,  or  other  districts,  into  which  their 
parishes  are  to  be  divided. 

"  Secondly.— Should  the  clergy  not  interfere, 
the  persons  to  act  as  Wardens  should  then  be 
recommended  at  a  public  meeting :  but  in  either 
case,  their  names  must  be  transmitted  to  the 
Repeal  Association  in  Dublin,  and  their  appoint- 
ment regularly  moved ;  for  the  National  Repeal 
Association  alone  is  competent  legally  to  appoint 
the  Wardens.  Other  persons,  bodies,  or  meet- 
ings may  recommend,  but  they  cannot  appoint ; 
the  power  of  appointment  to  these  offices  rests 
with  the  Association  alone  legally;  but  every 
reliance  may  be  had  that,  unless  for  some  very 
strong  reasons,  the  recommendations  of  the  per- 
sons named  will  be  confirmed  bv  the  Association. 
When  each  Repeal  Warden  is  thus  duly  ap- 
pointed, he  will  receive  a  written  notification 
from  the  Association,  and  when  he  shall  have 
completed  remittances  to  the  amount  of  5/.,  he 
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will  be  presented  with  the  handsome  diploma 
recently  desi/j^ed. 

Duties  of  the  Repeal  TFardeiw.— The  first 
duty  of  the  Repeal  Wardens  is  to  divide  the 
parish  or  place  into  districts  of  convenient  size, 
and  each  to  take  upon  himself  the  care  of  one 
district. 

**■  The  second  duty  of  each  Repeal  Warden 
is  to  appoint  as  many  Collectors  as  he  may 
deem  necessary  to  act  with  him,  and  to  collect 
the  Repeal  Fund  regularly  withm  his  district 
from  each  individual  willing  to  contribute  a 
farthing  a  week,  a  penny  a  month,  or  a  shilling 
a  year  —  taking  care  to  make  every  person 
favourable  to  the  Repeal  understand  that  unless 
he  contributes  to  the  amount  of  a  shilling  a 
year  bis  name  cannot  be  enrolled  as  a  Repealer, 
and  therefore  he  will  be  calculated  on  by  the 
eoemies  of  Ireland  as  against  the  Repeal  ! 

"  The  third  duty  of  each  active  Repeal  War- 
den is  to  supply  the  place,  so  far  as  he  possibly 
can,  of  any  Repeal  Warden  who  shall,  through 
illness  or  other  cause,  neglect  having  his  district 
collected,  and  to  complete  the  collection  in  such 
neglected  district  as  though  it  were  his  own, 
reporting  such  neglect  to  the  Association. 

**  The  fourth  duty  of  the  Repeal  Wardens  of 
each  parish  or  district  will  be  to  select  the  most 
efficient  among  them  as  an  Inspector.  In  every 
case  where  one  or  all  of  the  parochial  clergy 
can  be  prevailed  upon  to  act  in  that  capacity, 
they  should  be  selected  without  hesitation.  But 
should  the  parochial  clergy  be  disinclined  to  act, 
the  Wardens  ought  then  to  name  some  zealous 
and  intelligent  person  of  their  own  body  to  act 
as  such  Inspector;  always  taking  cnre  to  trans- 
mit the  names  of  such  individuals,  in  the  first 
instance,  to  the  Association  for  appointment. 

<<  The  fil^  duty  of  the  Repeal  Wardens  is  to 
transmit  to  the  Secretary  of  the  Repeal  Associ- 
ation in  Dublin,  if  possible  weekly,  and  if  not 
weekly,  at  as  short  periods  as  possible,  the 
amonnt  collected,  and  the  names  and  residences 
of  the  contributors,  that  they  may  be  enrolled 
as  Associates,  or  admitted  Members,  as  the  case 
may  be,  and  the  cards  duly  forwarded  ac- 
cordingly. The  Wardens  are  to  be  careful  in 
keeping  copies  of  these  lists,  to  facilitate  the 
collfK!tions. 

'<  The  sixth  duty  of  the  Repeal  Wardens  is  to 
procure  signatures  to  the  various  petitions 
agreed  to  by  the  A^ssociation,  or  by  any 
I^peal  Meeting,  and  to  take  special  care  that 
none  but  genuine  signatures  are  affixed  thereto ; 
or  when  persons  cannot  write,  to  obtain  their 
authority  for  affixing  their  names;  and  also 
to  transmit  such  petitions,  either  to  the  Secre- 
tary of  the  Repeal  Association  in  Dublin,  or  to 
the  Member  of  Parliament  fixed  upon  to  pre- 
sent them. 

"  The  seventh  duty  of  the  Repeal  Wardens 
is  to  promote  the  Registry  of  Parliamentary, 
Municipal,  and  Poor  Law  Electors,  on  the 
Liberal  interest,  by  ascertaming  the  names  and 
qualifications  of  all  such  persons,  not  regis- 
tered, who  are  qualified,  and  inducing  them  to 
take  the  necessary  steps  to  have  their  franchise 
establifihed. 

"The  eighth  duty  of  the  Repeal  Wardens  is 
to  promote  the  encouragement  of  Irish  Mann- 
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factures  in  their  several  districts,  to  the  exclusion 
of  all  foreign-made  articles. 

**  The  ninth  duty  of  the  Repeal  Wardens  is 
to  take  care  that  there  shall  be  transmitted  from 
the  Association  to  each  locality,  a  weekly  news- 
paper for  every  two  hundred  Associates,  or  a 
three-day  paper  for  every  four  hundred,  en- 
rolled in  such  locality,  as  the  case  may  be. 
The  sum  of  ten  pounds  collected  and  forwarded 
to  the  Association  entitles  the  Repealers  of  the 
district  whence  it  comes  to  a  weekly  paper  for 
the  entire  year  gratis;  and  the  sum  of  twenty 
pounds  entitles  them  to  the  Pilot  or  Evening 
Freeman  newspaper,  for  the  same  period,  if  they 
prefer  either  to  the  weekly  paper. 

"  The  tenth  duty  of  the  Repeal  Wardens  is 
to  have  the  newspapers  to  which  each  parish  or 
district  may  be  entitled  put  into  the  hands  of 
such  persons  as  will  give  the  greatest  circulation 
to  their  contents;  so  that  each  paper  may  be 
read  by,  and  its  contents  communicated  to,  as 
many  people  as  possible. 

"  For  the  purpose  of  circulating  the  proceed- 
ings of  the  Association  and  other  Repeal  newt, 
by  access  to  the  newspapers,  and  also  for  the 
purpose  of  transacting  general  business,  such 
as  arranging  accounts,  paying  in  subscriptions, 
transmitting  the  receipts  to  Dublin,  &c.,  we 
would  recommend  that  wherever  Uiere  is  a 
sufficient  number  of  Repealers  enrolled  the 
Wardens  and  Collectors  should  provide  a  con- 
venient room  to  meet  in.  Such  a  room  can  be 
hired  for  a  mere  trifie  weekly  in  any  town  or 
village;  but  the  Wardens  are  in  every  such 
case  to  consult  the  Association  in  Dublin  pre- 
viously. 

"The  office  of  Repeal  Warden,  though 
highly  honourable  and  eminently  useful,  must 
be  purely  ministerial.  They  must  not  be,  or 
be  considered  as  representatives  or  delegates. 
It  is  plain  that,  in  point  of  fact,  they  are  not  so. 
But  they  must  not  assume  or  pretend  to  be  so, 
nor  must  any  of  them  violate  the  law  in  any  re- 
spect We  are  quite '  satisfied  that  nobody  will 
be  reconmiended  for  the  appointment  but  one 
who  is  thoroughly  convinced  that  whoever 
violates  the  law  strq^thens  the  enemies  of 
Ireland;  this  is  an  axK)m  of  the  most  un- 
doubted truth.  It  ought,  we  repeat  it,  to  be 
engraved  on  the  mind  of  every  Repealer,  that 
'  whoever  violates  the  law  strengthens  the 
enemies  of  Ireland.' 

"  The  Repeal  Wardens  are  not  to  be,  not  to 
consider  themselves  to  be,  nor  to  act  as,  asepa 
rate  and  distinct  body  from  the  Repeal  Associa- 
tion, but  are,  in  fact,  local  committees  of  that 
body,  and  subject  to  its  control.  Neither  are 
there  to  be  established  separate  associations  or 
branches,  distinct  from  the  Association  in 
Dublin ;  but  all  are  to  belong  to,  and  form  part 
of,  the  one  Association  in  Dublin.  The  Loyal 
National  Repeal  Association  could  not  act  in 
connexion  with  such  separate  bodies,  which 
thus,  instead  of  being  an  assistance  to  the  cause 
of  Repeal,  would  become  a  source  of  weakness 
by  division. 

"  The  eleventh  and  last  duty  we  shall  point 
out  to  the  Repeal  Wardens  is  one  of  the  great- 
est possible  importance.    It  is  to  use  all  their 
infiuenoe    and    timely    exertion   to  have    all 
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meetings  perfectly  peaceable,  and  on  all  occa- 
sions to  prevent  riot  or  disorder  of  anj  kind. 
Above  all  things,  they  should  endeavour  to 
detect  and  brin^  to  justice  any  wretch  wicked 
enough  to  venture  to  administer  a  secret  oath. 
He  who  would  administer  a  secret  oath  would 
like>7ifle  sell  his  unfortunate  victim  the  moment 
after  he  succeeded  in  duping  him  to  take  it. 
The  Repeal  Wardens  must  also  prevent  the 
formation  or  continuance  of  any  secret  society 
whatsoever. 

"  Remember  that  *  he  who  commits  a  crime 
gives  strength  to  the  enemy.* 

**In  conclusion,  we  call  firmly  upon  the 
Repeal  Wardens  to  do  their  duty — to  perform 
the  glorious  task  allotted  to  them.  The  success 
of  the  Repeal  agitation  depends  principally,  if 
not  entirely,  upon  their  exertions.  If  we  can 
get  Repeal  Wardens  in  every  parish  to  act 
energetically,  and,  above  all,  perseveringly,  the 
Repeal  of  the  Union  is  certain. 

"Let  every  Repeal  Warden  recollect  that 
upon  his  own  individual  exertion  may  depend 
the  greatest  possible  quantity  of  good  to  his 
native  country. 

"  The  ofiice  of  Repeal  Warden  is  one  of  the 
highest  utility,  and  of  the  most  honourable  im- 
portance, but  of  course  gratuitous. 

"Repeal  Wardens,  do  tour  dutt,  and 
Ibbland  is  Fbee  1 

"Danixl  O'Connbll, 

"  Chairman  of  the  Committee. 
«*  Corn-Exchange  Rooms,  May  1843." 

[The  Dejmty  Glerh  of  the  Crown  was 
proceeding  to  read  Mr.  0*  OalUighan' $ 
letter  giving  a  description  of  the  ^Repeal 
card.J 

Macdonogh  objected  to  its  admissibility. 
The  document  did  not  refer  to  any  overt 
act  in  the  indictment,  or  to  the  collection 
of  money  ;  it  was  not  an  act  done  at  any 
meeting  of  the  Association,  hut  a  letter 
written  by  Mr.  0*Oallaghan,  explanatory 
of  the  cards  issaed  to  members  of  the 
Association.  If  evidence  had  been  given 
that  the  Association  ordered  the  card  to 
be  issaed,  and  with  it  this  letter  of  explan- 
ation, it  might  fall  within  the  bill  of 
particulars ;  bat  it  ought  not  to  be  received, 
both  on  the  first  ground  of  objection,  and 
also  because  it  neither  falls  within  the 
bill  of  particulars,  nor  the  overt  acts  speci- 
fied in  the  first  count  of  the  indictment. 

Attorney  General :  The  former  argument 
applies ;  further,  this  document  is  printed 
word  for  word  in  a  copy  of  the  Nation  news- 

Eaper,  referred  to  in  the  bill  of  particulars ; 
ut  I  rely  on  the  principle  of  the  decision  in 
the  former  case,  and  I  deny  that  in  cases  of 
conspiracy  you  are  bound  to  furnish  a  list 
of  your  documents  or  your  evidence. 
(Bex  V.  Wat8on,(a)  Bookwood's  oase.(6)) 
The  settled  law,  even  in  high  treason,  is 
that  jou  are  at  liberty  to  give  in  evidence, 


(a)  2  Stark.  N.  P.  C.  180. 
(6)  4  St.  Tr.  684. 


in  support  of  the  overt  acts  in  the  indict- 
ment, acts  wbichare  overt  acts  themselves. 
The  printing  of  the  Members*  card  (of 
whi:'h  this  document  is  an  explanation) 
for  the  Association  has  been  proved,  and 
that  it  was  paid  for  by  the  secretary.  The 
letter  also  refers  to  the  Associates*  cards, 
which  are  connected  with  the  receipt  of 
money,  which  is  set  out  as  an  overt  act  in 
the  conclusion  of  the  first  count  in  the 
indictment,  and,  therefore,  is  clearly 
admissible  to  support  that  part  of  the 
indictment. 

Henn :  There  is  no  overt  act  which  the 
letter  goes  to  prove.  If  there  bad  been  no 
bill  of  particulars  furnished,  it  might  have 
been  admissible ;  but  a  bill  of  particulars 
having  been  fornished,  the  Crown  cannot 
travel  out  of  it. 

SoUcitor  General:  The  objection  arises 
from  confusing  the  charges  themselves 
with  the  nature  of  the  evidence  to  support 
them  (Bex  v.  Wai8on).{a) 

Penkefathbe,  L.  C.  J. :  When  you  come 
to  analyse  this  case,  it  comes  to  just  the 
same  as  the  question  in  the  preoodine 
case.  I  do  not  think  there  is  any  ground 
of  difference.  K  there  had  been  no  bill 
of  particulars,  this  evidence  would  clearly 
have  been  admissible.  The  learned  judge 
referred  to  the  bill  of  jjarticulars.  This 
notice  given  by  the  bill  of  particulars 
does  not  at  all  alter  the  position  in  which 
the  Crown  stood  independently  of  the  bill 
of  particulars,  with  respect  to  the  count 
which  contains  overt  acts.  The  bill  of  par- 
ticulars does  not  relate  to  the  first  count 
in  which  overt  acts  are  charged,  there- 
fore the  evidence  is  admissible  as  regards 
the  first  count. 

BuETON  and  Crampton,  J  J.,  concurred. 

Fesbin,  J. :  On  the  indictment,  as  orig^- 
nall^  framed,  the  document  is  clearly 
admissible,  but  I  do  not  think  it  comes 
within  the  bill  of  particulars.  However, 
it  being  understood  that  the  Bill  relates 
merely  to  the  other  counts  in  the  indict- 
ment, it  cannot  afieot  the  rule  with  regard 
to  the  first  count ;  certainly,  on  reading 
the  bill  of  particulars,  I  cannot  say  that 
it  is  confined  to  the  latter  counts,  for  it 
refers  to  several  matters  and  things  in  the 
first  count.  But  I  do  not  think  that 
material  to  the  view  which  I  have  taken. 
It  is  on  the  general  ground  that  the  bill 
of  particulars  does  not  afiect  this  question 
that  I  concur  in  the  ruling  of  the  Court. 
The  rule  for  panting  a  biU  of  particulars 
is,  that  it  is  to  be  given  where  the 
necessity  for  such  a  document  arises  from 
the  want  of  definitiveness  of  the  record, 
and  the  party  has  only  himself  to  blame 


(a)  2  Stark.  N.  P.  C.  180;  84  St.  Tr. ;  f  hill. 
Kv.  490  ;  2  Russ.  on  Crimes,  700-8. 
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for  not  making  the  mle  specify  to  what 
extent  the  particnlars  are  to  go ;  on  these 

grounds  I  concur  in  opinion,  that  the 
ocument  ought  to  be  admitted  in  evi- 
dence, but  it  should  only  come  in  under 
the  first  count,  which  is  the  only  one  in 
which  overt  acts  are  laid. (a) 

The  Dejmiy  Clerk  of  the  Orovm  read  the 
letter,  which' was  headed: 

**  Lbtteb  to  the  Sbgbbtabt  of  the  Loyal 
National  Repeal  AssooiATioif,  explana- 

TOBY  OF  THE  NEW  CaBD  FOB  MeMBEBS,  BY 
THE  AUTHOU  OF  THE  GbSEN  BoOK.  PRINTED 
FOR  GIBGULATION  BY  ObDEB  OF  THE  COM- 
MITTEE OF  THE  Association:  April  llth, 
1848. 

"Nation  Office,  March  13,  1848. 
**  My  deab  Sib, 

**  I  beg  leave  to  submit,  alonff  with  the  Mem- 
ben'  new  card,  to  be  laid  berore  the  Associa- 
tion to-day,  the  following  description  of  the 
design  on  that  document,  and  to  accompany  it 
with  such  explanatory  remarks  as  may  tend  to 
obviate  any  misconception  or  misrepresentation 
that  might  otherwise  be  indulged  in  on  the  sub- 
ject. The  object  of  the  design  for  that  card 
has  been  the  concentration  of  such  national 
emblems,  with  statistical  and  historical  circum- 
stances,  at  to  render  it,  as  far  as  possible,  a 
mannal  of  our  reasons  for  demanding  legislative 
independence ;  that  until  confuted — ^and  it  can- 
not be  so— must  make  every  Irishman  who 
reads  it,  unless  he  be  a  corruptionist,  a  fool,  or  a 
coward,  an  advocate  for  the  claim  of  Ireland  to 
be  ruled  by  Irish  laws,  and  Irish  laws  alone. 

"  The  border  or  frame  work  of  the  card  is 
composed  of  two  pillars,  connected  at  the  top 
and  bottom  bv  the  representation  of  slabs, 
suited  for  inscriptions. 

"  On  the  top  slab  is  contained  this  inscription  : 
'  Resolved  unanimously.  That  a  claim  of  any 
'  body  of  men  other  than  the  King,  Lords,  and 
'  Commons  of  Ibeland,  to  make  laws  to  bind 

*  this  kingdom,  is  unconstitutional^  illegal,  and 

*  a  grievance.*  —  Dunoannon  Volunteers, 
15th  Febbuaby,  1782.  The  united  elements 
of  the  old  regal,  aristocratic,  and  democratic 
constitution  of  Ireland,  as  acknowledged  and 
confirmed  in  the  time  of  our  fathers,  to  the 
exclosion  of  anything  like  separation,  are  here 
set  forth  as  those  for  whose  restoration, 
accompanied  by  such  changes  as  the  present 
times  may  render  necessary,  the  Irish  people  are 
now  seeking.  On  the  bottom  of  the  slab  is 
engraved :  '  You  may  make  the  Union  a  law, 
but  you  cannot  make  it  binding  on  conbcibnob.' 
— Saurin's  Speech. 

**  The  force  of  such  an  opinion  against  the 
validity  of  the  Union,  as  that  of  the  Tory  or 
Orange  Attorney  General  of  Ireland  for  so  many 
years,  needs  no  couunent. 

"  The  interior  part  of  the  card,  or  that  within 
the  pillars  to  the  right  and  left,  as  well  as  the 
slabs  at  the  top  and  bottom,  contains  the  words, 


(a)  See  Heg.  v.  Esdaile,  1  F.  &  F.  218,  228. 


Loyal  National  Repeal  Association  op 
Ibeland  ;  the  word '  Ireland,'  heing  placed  over 
a  small  geographical  representation  or  map  of 
*  our  own  little  island,'  and  beneath  this,  at  a 
due  distance,  are  the  words  constituting  the 
usual  form  of  admission  for  Members  to  the 
Association,  when  the  necessary  blanks  shall 
have  been  filled  up.  Then  from  the  pediment 
of  each  pillar,  slanting  upwards  towards  the 
engraved  map  of  Ireland,  two  flagstafFs  issue. 
The  flag  on  the  right  bears  the  figure  of  a 
Shamrock,  on  one  leaf  of  which  is  the  word 
'  Catholic,'  on  the  next,  *  Dissentbb,'  and  on 
the  third, '  Pbotestant,'  and  then  mnning  up 
through  the  centre,  the  motto, '  Quis  Sep  aba- 
bit  ?  ^  or,  *  Who  shalt  disunite  us  f '  These,  I 
need  scarcely  observe,  are  the  words  which  the 
advocates  of  Irish  provincial  debasement,  as 
embodied  in  the  so-ealled  Act  of  Union,  place 
about  its  knavish  and  unnatural  type,  a  combi- 
nation of  the  Shamrock  with  the  Rose  and 
Thistle, — three  things  that  would  never  have 
been  joined  had  Irishmen  endeavoured  to  act  on 
the  principle  of  <  Quis  sbpababit  ? '  in  the 
sense  attached  to  it  in  the  shamrock.  The  other 
flaf ,  or  that  issuing  from  the  pediment  of  the 
left  column,  displays  a  representation  of  the 

*  SuN-BUBST,'  or  the  ancient  royal  banner  of 
Ireland,  on  which  the  sun  was  seen  partly 
issuing,  and  his  rays  streaming  on  every  side, 
through  the  clouds  surrounding  him, — no  bad 
figure,  by  the  way,  of  the  present  bright  hopes 
and  prospects  of  our  noble  country,  notwith- 
standing the  darkness  of  domesHc  disunion  and 
foreign  oppression,  which  too  long  dimmed  the 
brilliant  light  of  national. prosperity,  that,  under 
other  circumstances,  would  have  vivified  and 
adorned  her. 

"  On  the  shaft  of  the  left  column  is  this  in- 
scription :    *  Ireland   contains  82,201   geogra- 

*  phical  square  miles  ;  is  4,649  miles  larger  than 

*  PoBTUOAL;  4,473  larger  than  Bavaria  and 

*  Saxony  united  ;  409  larger  than  Naples  and 

*  Sicily;  233  larger  than  Bavaria,  Wurtemburgh, 

*  and  Baden  ;  1,285  larger  than  Hanoveb,  the 

*  Papal  States,  and  Tuscany;  9,609  larger 

*  than  Dbnmabk,  Hesse  Dabmstadt,  and  the 

*  Electorate  of  Hesse ;  5,565  larger  than  Gbeece 
'  and  Switzbbland  ;  13,065  larger  than  Hol- 
'  LAND  and  Bbloium  ;  is  in  populaiion  superior 

*  to  18,  and  in  extent  of  territory,  superior  to 

*  15  European  States,  and  has  not  a  Fab- 

*  LIAMENT.' 

**  On  the  shaft  of  the  right  column  is  this  in- 
scription :  *  Ibeland  has  8,750,000  inhabitants ; 

*  has  a  yearly  revenue  of  5,000,000/. ;  exports 

*  yearly  18,000,000/.  worth  of  produce ;  sends 

*  yearly  (after paying  her  Government  expenses) 

*  to  England,  2,500,000/.  ;    remits   yearly  to 

*  absentees,  5,000,000/. ;  supplied  during  the  last 

*  Gbbat  Wab  against  Fbance,  the  Genebal, 

*  and  two'tkirds  of  the  men  and  officers  of  the 

*  English  army  and  navy;  has  a  military 
'  population  oj  2,000,000,  and  has  not  a  Pab- 

*  LIAMENT.' 

"  Upon  the  capitals  and  pediments  of  the  two 
pillars,  on  the  shafts  of  which  are  the  above  in- 
scriptions, the  names  and  dates  are  given  of  four 
of  Uie  most  remarkable  victories  ^ned  by  the 
Irish  *  at  home,'  when  their  calumniating  English 
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and  Anglo -Irish  oppressors,  in  their  collections 
of  disgusting  lies,  miscalled  histories,  S'>  long 
thought  proper,  for  sufficient!/  intelligible 
motives,  to  scribble  that  irishmen  alvoays  fought 
badly. 

'*  The  victories  on  the  left  hand  column  are 
thus  set  forth  :   *  Cix)NTakf,  23  April,  1014  * ; 

*  Bbal-an- Atha  Buidhb,  10th  August,  1598.' 

"  The  victories  upon  the  right  baud  column 
are  :  <  Bbnburb,  5th  June,  1645  ' ;  <  Limbkick, 
9th  to  31st  August,  1690.* 

"  The  first  of  those  victories,  Clontarp,  was 
fought  between  a  confederate  force  of  24,OOo 
Danes  and  Lagenians,  under  Maolmorde,  the 
traitorous  King  of  Leinster,  the  celebrated  Brod 
Er,  commander  of  the  Danish  fleet,  and  several 
other  Danish  princes  and  leaders  of  eminence, 
on  one  side  $  and  an  Irish  army,  inferior  in 
number,  composed  of  the  forces  of  Munster, 
Ck)nnanght,  and  some  Ulster  chieftains,  under 
the  illustrious  Brian  Born,  monarch  of  Ireland, 
and  his  heroic  son  Murrough  0*Brian,  on  the 
other.  The  Qbject  of  the  He^en  Danes,  who  at 
this  period  determined  to  make  np  for  the 
failure  of  their  constant  attempts  during  above 
300  years  to  conquer  Ireland,  bears  too  strong 
a  resemblance  to  the  subsequent  conduct  of 
another  country  towards  us,  not  to  be  men- 
tioned :  '  They  invaded,*  says  a  cotemporary 
French  Chronicler, '  with  an  innumerable  fleet, 

*  and  accompanied  b^  their  wives,  their  children, 
'  and    their    Christian    captives,    whom    they 

*  reduced  to  be  their  slaves,  the  island  Hibemia, 

*  likewise  called  Irlanda,  in  order  that  the 
'  Irish   bring    bxtbrmikated   tbbt   might 

*  oolonixb  that  most  opulbnt  country  for 

*  THBMBELYBS  I '  And  the  mvaders  did  *  colo- 
nize' or  get  lands  for  themselves  in  Ireland, 
though  in  a  very  difierent  sense  from  what  they 
wished.  For  on  their  '  meeting '  with  the  Irish 
at  Clontarf,  which  lasted  ih>m  sunrise  until  late 
in  the  evening,  and  in  which  Faddy,  it  will  be 
recollected,  had  to  flght  fasting,  as  it  was  a 
good  Friday,  the  Danes  and  their  anti-national 
confederates  (for  then,  as  noto,  renegade  Irishmen 
were  found  on  the  foreigner's  side)  lost  in  killed 
and  drowned  13,800  out  of  their  24,500  men ! 
The  Irish,  though  their  loss  in  leaders,  including 
their  venerable  monarch,  was  heavy,  had  no 
more  than  about  4000  of  their  private  men  slain. 
And  this  signal  triumph,  over  the  enemies  of 
their  countiy  and  religion,  was  gained  by  Irish- 
men, at  a  time  when  the  English  were  reduced 
to  the  basest  slavery  by  the  Danes,  who  imposed 
fbur  successive  Danish  kings  upon  the  English 
throne.  The  honest  Tipperary  mountaineer  in 
last  week's  Nation  might  tpell  write  : 

<  Oh !  these  heartless  oppressors  of  Saxon  ex- 
traction— 
How  at  all  do  they  keep  us  to  languish  in 
chains? 
When  we  conqner'd  their  betters,  by  fkr,  in  an 
action 
That  smash'd  into  powder  the  plundering 
Danes  1' 

"  The  second  victory,  that  of  Bbal-an-Atha- 
BuiDHB,  or  The  Mouth  of  the  Yellow  Ford, 
was  gained  over  the  English  in  their  infSamons 


attempt  during  Elisabeth's  reign,  to  put  down 
the  religion  of  the  Irish  people,  as  well  as  to 
take  their  land  from  them,  after  the  manner  of 
the  Heathen  Danes  above  mentioned.  The 
Englirih  army,  commanded  by  Fit^ld  Marshal 
Sir  Henry  Bagnal,  was  composed  of  veterans 
who  had  served  with  honour  in  the  French  and 
Belgian  wars.  It  consisted  of  4,500  foot,  and 
from  500  to  600  horse.  These  troops  were  all 
in  the  finest  condition,  glittering  in  steel,  brass, 
or  gold;  furnished  with  the  best  firearms  and 
artillery  ;  their  cavalry  consisting  of  cuirassiers ; 
and  they  had  with  them  a  long  train  of  baggage- 
animals  carrying,  besides  money,  an  ample  stock 
of  bread,  biscuit,  meat,  and  every  other  neces- 
sary for  the  relief  of  their  garrison  of  300  men 
in  the  fort  of  Portmore,  near  Armagh,  which 
the  gallant  Hugh  Ferdinand  O'Neill  (called  in 
English,  Earl  of  Tyrone),  was  besieging.  The 
Irish  troops  also  amounted  to  4,500  fo«t.  and 
about  600  horse ;  but  they  consisted  merely  of 
the  followers  of  their  chieftains,  summoned 
fVom  their  homes.  They  had  very  few  guns,  no 
artillery,  and  with  the  exception  of  their  chiefs, 
had  no  armour  amongst  them  ;  their  weapons 
being  bows  and  arrows,  darts,  swords,  Axes,  and 
pikes.  They  conquered,  however.  The  English 
general,  Bagnal,  with  twenty- three  superior 
officers,  a  number  of  lieutenants,  ensigns,  &c., 
and  2,500  men,  were  found  dead  upon  Sie  field ; 
thirty-four  standards,  12,000  pieces  of  gold,  all 
the  artillery,  provisions,  the  musical  instruments 
of  the  enemy,  and  other  trophies  were  captun-d 
on  ttiat  glorious  day ;  and  m  fine,  such  of  the 
English  as  remained  together,  consisting  of  but 
1,500  men,  took  refuge  in  Armagh,  and  were 
only  permitted  to  evacuate  Ulster,  on  the  condi- 
tion of  surrendering  both  Armagh  and  Portmore, 
and  of  going  away  with  nothing  but  the  clothes 
on  their  backs ;  their  conunander  alone  being 
permitted  to  carry  off  his  armour  and  trunk. 
The  Irish,  on  this  memorable  occasion,  had  but 
200  men  killed,  and  600  wounded.  The  third 
victory,  or  that  of  Benburb,  was  gained  by  the 
Irish,  in  the  reign  of  Charles  the  First,  against 
the  Parliamentary  or  Cromwellian  '  rebels '  of 
England  and  Scotland.  The  Irish  forces  under 
the  illustrious  Major-General  Owen  Boe  O'Neill 
were  but  5,000  men  in  number,  of  whom  4,500 
were  foot,  and  500  horse,  the  latter  very  badly 
equipped.  The  English  and  Scotch,  under 
General  Munro  (who  was  so  sure  of  carrying 
all  before  him,  that  he  had  decided  on  being  in 
twelve  days  in  Kilkenny,  and  on  driving  the 
SupRBMB  CouNOiL,  or  the  National  Assbmblt 
of  Ireland  from  it),  amounted  to  8,000  foot,  and 
800  well  accoutred  cavalry.  They  bad  likewise 
a  train  of  artillery,  variously  stated  at  from  four 
to  seven  pieces,  while  we  are  not  informed  that 
the  Irish  had  any.  The  Irish,  nevertheless,  on 
coming  <  to  push  a  pike  '  against  the  '  rebels,' 
left  3,245  of  the  enemy  slain  upon  the  spot, 
besides  as  many  more  as  made  4,000  in  the 
coarse  of  the  purnuit  In  addition  to  the  par- 
liamentary or  *  rebel '  officers  killed,  the  Irish 
captured  Lord  Montffomery,  twenty-one  officers, 
150  privates,  with  all  the  hostile  artillery,  arms, 
tents,  baggage,  eighty -two  stand  of  colours, 
1,500  draught  horses,  and  provisions  for  two 
months.     The  Parliamentaiy  General  Munro 
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wag  obliged  to  save  himself  by  such  a  precipitate 
flight,  that  his  coat,  hat,  and  wig  were  left 
behind  him  I  Of  the  Irish  officers,  but  two 
were  killed  and  three  wounded,  and  of  the  Irish 
soldiers,  no  more  than  thirty-five  were  slain, 
and  245  hurtl  Considering  that  we  have  English 
and  Aiglo-Oraoge  authority  for  the  statement, 
*  that  the  Irish  always  fight  badly  at  home,'  this 
was  doing  pretty  well." 

"The  circumstances  of  the  hist  triumph  of 
Ireland,  noted  in  the  Members'  new  card,  or 
that  over  the  Prince  of  Orange  (afterwards 
William  JIl.),  and  from  30  to  35,000  veterans, 
at  Limerick,  a  town  so  badly  provided  with  the 
usual  requisites  for  military  defence,  that  the 
French  general,  Lauzun,  on  abandoning  it  to 
the  Irish  in  despair,  swore  i*  would  be  taken  by 
pelting  it  with  roast*>d  apples! — the  circum- 
stances  of  that  memorable  achievement  of  Irish 
heroism,  both  on  the  part  of  Irish  men  and  Irish 
WOMEN,  are  too  well  known  to  be  dwelt  upon. 
I  need  only  observe,  that  after  remaining  before 
the  place  from  the  9th  to  the  8Ist  of  August, 
1690,  the  besiegers  retreated  in  the  night,  having 
lost,  in  addition  to  officers,  above  6,000  in  killS 
alone ;  their  wounded  and  sick  not  being  speci- 
fied, but  unquestionably  three  times  as  many. 
The  Irish  had  1,062  soldiers  and  97  officers 
killed  or  wounded. 

"  Such  were  the  noble  achievements  of  Irish 
prowess  on  Irish  ground,  when  physical,  and 
not  MORAL  force  alone,  as  at  present,  constituted 
the  medium  of  defending  Irish  liberty.  To  the 
latter  peaceful,  legal,  and  constitutional  means 
for  r^aining  their  lost  legislative  rights,  under 
the  bloodless  yet  irresistible  guidance  of  their 
great  leader,  O'Connell,  Irishmen  now  look 
forward;  though,  in  the  above  instances  of 
martial  devotion  to  the  cause  of  Ireland,  they 
have  no  less  reason  to  honour  the  memory  of 
those  gallant  men,  who  acted  upon  the  sacred 
principle  of  Roman  patriotism — '  Dii/ce  et  deco- 
rum  est  pro  patrid  wort  I  * 

*'  1  remain,  my  dear  Sir, 

"  Yours  very  sincerely, 
'*  John  Coknelius  O'Callaohan. 

"  r.  M,  Bay,  Esq." 

"This  letter,  the  reading  of  which  elicited  the 
repeated  acclamations  of  the  meeting,  was 
enrolled  upon  the  minutes  of  the  Association, 
on  the  motion  of  Mr,  0*Ck>nnell." 


Monday,  January  22. 

FEimjBfATEEB,  L.C.J. :  I  am  sorry  to  say 
that  Mr.  Justice  Bwrton  is  prevented  by  a 
severe  cold  from  coming  down  to  Conrt 
and  taking  his  seat  on  the  Bench. 

Hatchetl:  In  consequence  of  what  has 
fallen  ii-om  your  Lordship,  I,  upon  behalf 
of  the  traversers,  in  connexion  with  the 
other  counsel  engaged  for  them,  object  to 
the  trial  being  proceeded  with  but  before 
a  fuU  Court. 

PBNinBPATHEB,  L.C.J. :  We  will  take  a 
note  of  your  objection. 

The  Attorney  Qmeral:  No  difliculty 
whatever  can  arise  from  the  absence  of 


his  Lordship,  as  it  was  expressly  decided 
in  the  Bristol  riot  case,  (a)  that  where  one 
of  the  Judges  tell  ill,  the  trial  could  be 
proceeded  with  in  hds  absence.  There 
was  a  document  proved  by  Mr.  Browne 
the  printer,  on  Saturday,  the  entire  of 
which  I  will  not  require  to  have  read,  as 
it  has  been  proved  and  read  by  one  of  the 
witnesses  already  examined,  from  the 
manifold  copies — I  allude  to  the  Plan  for 
the  Benewed  Action  of  the  Lrish  Parlia- 
ment ;  however,  if  there  is  any  wish  ex- 
pressed I  will  not  object  to  its  oeing  read 
again. 

Mr.  O'OowneLl:  Bead  the  whole  of  it. 

Mr.  Justice  Orampton :  What  can  be  the 
use  of  reading  a  document  which  we  have 
on  our  notes  already  ? 

Mr.  O'Connell:  Only  part  of  it,  my 
Lord,  has  been  read  already,  and  it  is  a 
verv  important  document. 

The  Attorney  General:  Then  read  it 
fully. 

[The  Clerk  of  the  Orown  then  read  the 
Beport  of  a  Committee  of  the  Bepeal 
Association,  signed  "Daniel  O'OonneU, 
Chairman,"  for  the  renewed  action  of  the 
Irish  Parliament,  which  was  as  follows:! 

'*Flan  fos  thb  rknbwbd  Aotion  of  thb 
Irish  Parllambnt. 

"Firstly.— The  Irish  people  recognize,  ac- 
knowledge, maintain,  and  will  continually  pre- 
serve and  uphold  upon  the  throne  of  Ireland 
Her  Majesty  Queen  Victoria,  whom  God  pro- 
tect I  Queen  by  undoubted  right,  and  by  here- 
ditary descent,  of  Ireland,  and  her  heirs  and 
successors  for  ever. 

"The  people  of  Ireland  recognize,  acknow- 
ledge, maintain,  and  wiU  continually  preserve 
and  uphold  all  the  prerogatives  of  Her  Majesty 
and  of  her  heirs  and  successors,  beloninng  to, 
and  inherent  in,  the  imperial  Crown  of  Ireland  j 
and  they  will  true  allegiance  bear,  pure,  un- 
divided, and  indivisible  to  Her  Majesty,  her 
heirs  and  successors  for  ever. 

"Secondly.— The  people  of  Ireland  acknow- 
ledge, and  will  maintain  and  preserve  for  ever 
the  privileges,  hereditary  and  personal,  of  the 
peers  of  Ireland,  together  with  the  legislative 
and  judicial  authority  of  the  Irish  House  of 
Lords,  and  the  exercise  of  the  prerogative  in 
augmentmg  and  limiting  the  peerage,  as  the 
same  did  of  right  exist  before  the  year  1800. 

"Thirdly.— The  people  of  Ireland  do  firmly 
insist  upon  the  restoration  of  the  Irish  House  of 
Commons,  consisting  of  three  hundred  repre- 
sentatives of  the  Irisn  people  i  and  claim,  in  the 
presence  of  their  Creator,  the  right  of  the  people 
of  Ireland  to  such  restoration. 

"  They  have  submitted  to  the  Union  as  being 
binding  as  a  law;  but  they  declare  solemnly 
that  it  is  not  founded  on  right,  or  on  constitu- 
tional  principle,  and  that  it  is  not  obligatory 
upon  conscience.    They  agree  with  the  Tory 

(a)  8St.Tr.,N.S.  11. 
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Attoraey  General,  Saaiin,  that  the  only  binding 
power  of  the  Union  is  the  strength  of  the  Eng- 
lish domination.  They  also  agree  with  him  that 
'resistance  to  the  Union  is  in  the  abstract  a 
duty,  and  the  exhibition  of  that  resistance  a 
mere  question  of  prudence.'  They  will  there- 
fore resist  the  Union  by  all  legal,  peaceful,  and 
constitutional  means. 

*'  Fourthly.— The  plan  for  the  restoration  of 
the  Irish  Parliament  is  as  follows.  Firstly, 
That  the  county  members  should  be  increased 
to  178,  in  the  manner  hereinafter  specified. 
Secondly,  That  there  should  be  127  members 
returned  from  cities  and  towns,  in  manner  herein- 
afier  mentioned.  Thirdly,  That  the  county  of 
Carlo w,  being  the  only  county  in  Ireland  with 
less  than  100,000  inhabitants,  should  get  an  in- 
crease of  one  member,  so  as  to  have  three  repre- 
sentatiyes ;  that  every  other  county  having 
above  100,000  inhabitants  should  get  an  increase 
of  two  members. 

"That  every  county  ranging  above  150,000 
inhabitants  should  get  an  increase  of  three 
members. 

"That  every  county. ranging  above  250,000 
inhabitants  should  get  an  increase  of  four 
members. 

"  That  the  county  of  Tipperary,  having  more 
than  400,000  inhabitants,  but  less  than  500,000, 
should  get  an  increase  of  eight  members. 

"  That  the  county  of  Cork,  having  more  than 
700,000  inhabitants,  should  get  an  increase  of 
ten  members. 

"Fifthly.— With  respect  to  the  towns  and 
cities.  It  is  proposed  that  the  city  of  Dublin, 
having  more  than  200,000  inhabitants,  should 
have  eight  representatives — ^four  for  the  parts 
north  of  the  Liffey,  and  fonr  for  the  parts  south 
of  the  Liffey. 

"  That  the  University  of  Dublin  should  con- 
tinue, on  the  basis  of  its  present  constituency, 
to  send  two  members. 

"  It  is  proposed  that  the  city  of  Cork,  having 
more  than  100,000  inhabitants,  should  have  five 
members. 

"  That  the  city  of  Limerick  and  town  of  Bel- 
fast, having  respectively  more  than  50,000  in- 
habitants, should  send  four  members  each. 

"  It  is  proposed  that  the  town  of  Galway,  and 
the  cities  of  Waterford  and  Kilkenny,  having 
respectively  more  than  20,000  inhabitants, 
should  send  each  three  members  to  Parliament. 

"  That  other  towns  having  7,000  inhabitants 
should  eacii  send  two  members  to  Parliament ; 
and  that  49  other  towns,  next  highest  in  ratio 
of  population,  should  send  one  member  each. 

"llie  following  schedule  of  the  different 
places  to  return  members  to  the  Irish  Parlia- 
ment will  show  their  relative  population,  and 
the  number  of  members  to  be  assigned  to  each: 

"CouNTiBS — Antrim,  population  816,909, 
members  6;  Armagh,  220,134,  5;  Carlow, 
81,688,  3  ;  Cavan,  224,983,  5;  Clare,  258,822, 
6;  Cork,  713,716,  12;  J^onegal,  289,148,  6; 
Down,  352,912,  8;  Dublin,  176,012,  5;  Fer- 
managh, 148,763,  5;  Galway,  381,564,  7; 
Kerry,  230,136,  6;  Kildare,  108,421,  4;  Kil- 
kenny, 169,945,  5 ;  King's  Couuty,  144,225,4  s 
Leitrim,   141,524,  4i    Limerick,    248,801,    6; 


Londonderry,  222,012,  5 ;  Longford,  112,558, 4 ; 
Louth,  107,481,  4;  Mayo,  366  328,  7;  Meath, 
176,826,  5;  Monaghan.  195,533,  5;  Queen's 
County,  145,851,  4;  Roscommon,  240,613,  6; 
Sligo, '171,765,  5;  Tipperary,  40^,563,  8;  Ty- 
rone, 304,468,  6;  Waterford,  148,233,  5;  West- 
meath,  185,872,  4;  Wexford,  182,713,  5; 
Wicklow,  121,557,  4. 

"  Towns. — Ardee,  population  3,675,  members 
1 ;  Arklow,  4,383,  1 ;  Armagh,  9,470,  2 ;  Ath* 
looe,  11,406,  2;  Athy,  4,494,  1;  Ballina,  5,510, 
1  ;  Ballinasloe,  4,615,  1 ;  Bally mena,  4,067,  1  ; 
Ballvshannon,  3,775,  1 :  Bandon-bndge,  9,917, 
2 ;  Bantry,  4,274,  i ;  Belfast,  53,287,  4 ;  Boyle, 
3,433,  1;  Bray,  3,758,  1;  Carlow,  9,114,  2, 
Caher,  3,408,  1;  Callan,  6,111,  1;  Carrick- 
fergus,  8,706,  2;  Carrick-on-Suir.  9,626,  2j 
Cashel,  6,971,  2;  CasUebar,  6,373,  1;  Charle- 
ville,  4,766,  1;  Clonmel,  15,134,2;  Clonakilty, 
3,807,  1 ;  Coleraine,  5,752,  1 ;  Cork,  107,016,  5 ; 
Cove,  6,966,  1 ;  Dingle,  4,327,  I ;  Downpatrick, 
4,784,  1 ;  Dungarvan,  6,527,  1 ;  Dublin  City, 
204,155,  8;  Dublin  University,  2;  Dundalk, 
10,078,  2;  Dungannon,  3,515,  1;  Drogheda, 
17,365,  2;  Funis,  7,711,  2;  Bnniscorthy,  5,955, 
1;  Enniskiilen,  6,116,  1;  Fermoy,  6,176,  2; 
Fethard,  County  Tipperary,  3,405,  1 ;  Galway 
Town,  33,120,3;  Gort,  3,627,1;  Kells,  4,326, 
1;  Kikush,  3,996,  1;  Kinsale,  7,812,  2;  KU- 
kenny  City,  23,741,  3;  Killaniey,  7,910,  2; 
Limerick  City,  66,554,  4 ;  Lisbum,  3,218,  1 ; 
Londonderry,  10,130,  2;  Longford,  4,516,  1; 
Loughrea,  6,268,  I ,  Mallow,  5,229,  1 ;  Mount- 
mellick,  4,577,  I ;  Mitchelstown,  3,545,  1 ; 
Monaghan,  3,848, 1 ;  Mullingar,  4,295, 1 ;  Navan, 
4,416,  1  ;  Naas,  3,808,  1 ;  Nenagh,  8,406,  2 ; 
New  Ross,  5,011,  1;  Newtownards,  4,442,  1; 
Newry,  13,064,  2;  Parsonstown,  6,595, 1 ;  Bath- 
keale,  4,972,  1 ;  Roscommou,  3,306,  1 ;  Roscrea, 
5,512,  1  ;  Sligo,  15,152,  2;  Skibbereen,  4,429, 1 ; 
Strabane,  4,700, 1  j  Tipperary,  6,972, 2 ;  Thurles, 
7,084,  2;  Tralee,  9,568,  2;  Trim,  8,282,  1; 
Tuam,  6,883,  1 ;  Tullamore,  6,342,  1  ;  Water- 
ford City,  28,821,  3 ;  Westport,  4,448, 1 ;  Wex- 
ford, 10,673,  3 ;  Youghal,  9;608, 2 

*'  The  pouulation  is  taken  from  the  returns  of 
1881,  which  having  been  made  for  a  different 
purpose  and  without  any  reference  whatever  to 
the  repeal  of  the  Union,  furnish  a  scale  of  un- 
questionable impartiality. 

"Sixthly. — It  is  proposed  that  the  right  of 
voting  should  be  what  is  called  <  household 
suffrage,'  requiring  six  months'  residence  in  the 
counties;  with  the  addition  in  the  towns  of 
married  men,  resident  for  twelve  mouths, 
whether  householders  or  not. 

"Seventhly.— It  is  proposed  that  the  mode 
of  voting  for  Members  of  Parliament  should 
certainly  be  by  ballot. 

**  Eighthly. — ^The  Monarch  de  facto  of  Eng- 
land, at  all  times  hereafter,  whoever  he  may  be, 
shall  be  Monarch  dejure  in  Ireland;  and  so,  in 
case  of  a  future  regency,  the  regent  de  facto  in 
England  to  be  regent  dejure  in  Ireland. 

"Ninthly. — The  connexion  between  Great 
Britain  and  Ireland,  by  means  of  the  power, 
authority,  and  prerogatives  of  the  Crown,  to  be 
perpetual  and  incapable  of  change  or  any 
severance  or  separation. 
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**  The  foregoing  plan  to  be  carried  into  effect, 
accordinff  to  recognised  law  and  strict  constitn- 
tional  principle. 

"  Signed  by  order, 

"  DAiaEL  CCONNBLL, 

*•  ChairtMan  of  the  CoimrMtet:* 

The  Olerh  of  the  Crovni  then  read  the 
Bnles  to  be  observed  by  arbitrators  ap- 
pointed by  the  Repeal  Association,  also 
published  by  Mr.  Browne,  and  proved 
on  Saturday. 

*'BnL«8   TO    BE    OBSKRVBD    BT    AbBITKATOBS 

IN  Districts  thb  People  whereof  mat 

CHOOSE     to     submit     THEIR     DISPUTES      TO 

Arhitration. 

**  Powers  of  Arbitrators, — Ff>^— Arbitrators 
will  remember  that  they  derive  their  legal 
power  to  adjudicate  in  any  given  case  solely 
from  the  consent  of  the  disputing  parties  to 
submit  their  disputes  to  the  arbitration  and 
award  of  Arbitrators,  and  will  therefore 
be  careful  never  to  enter  on  any  case  until 
both  parties  have  consented  to  submit  the 
cause  of  dispute  to  their  decision.  This  con- 
Kent  should  m  general  be  had  in  writing,  and 
the  name  of  the  Arbitrators,  as  well  as  the 
cause  of  dispute,  should  be  stated  therein.  The 
consent  (which  is  legally  called  a  deed  of  sub- 
mission) should  then  be  signed  bv  both  parties 
in  presence  of  a  witness.  In  trivial  cases,  a 
verbal  consent,  in  the  presence  of  a  witness, 
will  suffice ;  but,  as  in  the  case  of  a  written  con- 
sent, the  Arbitrators  should  be  named  by  the 
disputing  parties.  Second— It  is  iilegal  and  an 
indictable  offence  for  arbitrators  to  administer 
an  oath.  In  hearing  cases,  they  will  therefore 
not  onl^  not  administer  an  oath  themselves,  but 
they  will  not  permit  the  disputing  parties,  or 
their  witnesses,  or  any  of  them  to  take  an  oath, 
or  use  such  asseverations  as  may  be  deemed  or 
construed  into  an  oath.  Neither  ought  the  Ar- 
bitrators to  take  any  form  of  an  oath  themselves. 
Third — Arbitrators  may,  when  duly  nominated 
by  both  the  disputing  parties,  decide  and  adjudi- 
cate in  all  cases  except  such  as  are  called 
felonies,  as  theft,  forgery,  passing  base  coin, 
and  such  like.  The  cases  that  more  properly 
belong  to  the  province  of  Arbitrators  are  such 
as  hitherto  chicdly  formed  the  subjects  of  expen  • 
sive  litigation  in  the  magisteriid  and  other 
eourts.  So  are  wages,  debts  of  cUl  kinds, 
disputes  bbtwebn  employers  and  the  em- 
ployed—  including  servants,  labourers,  and 
mechanics  —  trespass,  disputes  concerning 
MEARiNos — claims  ou  foot  of  alleged  damage 
sustained  in  any  mode  whatever,  whether  by 
breach  of  contract  or  by  assault  and  battery. 
In  cases  of  assault,  the  complainant  must  seek 
for  the  recovery  of  damafe  sustained  as  the 
result  of  the  assault  committed,  and  the  Arbi- 
trators may  award  to  the  injured  party  any 
amount  of  pecuniary  damages  they  may  deem  a 
just  recompense.  FotiWA— Arbitrators  are  not 
limited  as  to  the  extent  of  their  jurisdiction,  as 
are  justices  of  the  peace  and  assistaut-barristers. 
They  may,  when  duly  nominated,  adjudicate  in 


cases  involving  any  amount  of  property.  In  all 
cases,  however,  over  20/.  a  stamp  will  be  neces- 
sary to  render  the  consent  (or  deed  of  submis- 
sion) and  award  legal;  but  in  all  cases  under 
that  sum,  the  consent  and  award  require  no 
stamp  to  render  them  binding  in  law.  The  ordi- 
nary schedule  of  stamp  duties,  to  be  had  at  the 
office  of  every  vendor  of  stamps,  will  show  the 
amount  of  stamp  duty  required  in  each  case 
amounting  to  or  exceeding  20/.,  and  the  Arbi- 
trators should  direct  the  disputing  parties  to 
procure  same,  and  the  cost  of  same  should  be 
allowed,  in  making  up  the  award,  to  the  success- 
ful party. 

**  Order  of  Proceedings,— -Fifth— The  form 
of  notice  from  the  plaintiff  to  the  defendant 
should  be  signed  by  the  plaintiff,  and  the  notifi- 
cation appended  thereto,  signifying  the  willing- 
ness of  the  Arbitrators  to  act,  if  duly  nominated, 
should  be  signed  by  some  one  of  the  Arbitrators 
of  the  district.  Sixth — After  the  parties  have 
come  to  the  place  of  holding  the  Arbitration, 
and  before  the  pkuntiff  be  allowed  to  make  his 
statement,  the  Arbitrators  should  ascertain 
whether  both  parties  be  present.  If  they  be 
not,  the  hearing  must  be  postponed.  But  if 
both  parties  be  present,  the  Arbitrators  will 
inquire  if  they  mutually  consent  to  submit  the 
cause  in  dispute  to  their  arbitrators.  Should 
both  consent,  then  the  Arbitrators  will  follow 
the  directions  given  in  rule  No.  1.  Should 
they,  however,  not  consent,  the  Arbitrators 
will,  on  no  account,  proceed  any  farther  with 
thn  case.  Seventh--— These  parties  having  in- 
differently chosen  and  named  the  Arbitrators, 
and  consented  to  abide  by  their  decision  and 
award,  the  Arbitrators  will  proceed  to  hear  the 
case  in  manner  following: — ^The  plaintiff  should 
be  called  on  to  state  his  case,  and  having  done 
so,  he  may  be  examined  by  the  Arbitrators,  and 
cross-examined  by  the  defendant  The  wit- 
nesses for  the  plaintiff  to  be  then  called,  and 
respectively  examined  by  the  Arbitrators,  and 
cross-examined  by  the  defendant.  The  case 
for  the  plaintiff  having  closed,  the  defendant 
bhould  then  be  called  upon  to  make  his  state- 
ment, and  having  beien  examined  by  the 
Arbitrators,  and  cross-examined  by  the  plaintiff, 
his  witnesses  are  to  be  called,  and  a  similar 
course  pursued  to  that  directed  in  the  case  of 
the  plaintiff's  witnesses.  The  case  on  both 
sides  having  closed,  the  Arbitrators  will  pro- 
ceed to  miJEc  their  award,  which  must  in  all 
cases  be  in  writing,  and  be  signed  by  the 
Arbitrators  named  by  the  disputing  parties, 
and  by  none  others,  save  the  Secretary,  who 
must  sign  as  a  witness.  When  so  signed,  the 
award  should  be  publicly  read  by  the  Chairman. 
Note — In  all  cases  of  arbitration,  the  wife  ot 
child  of  either  party  may  be  examined;  and 
a  witness  may  be  called  a  second  time  should 
the  Arbitrators  think  fit.  It  may  be  advisable, 
for  the  purpose  of  eliciting  .  truth,  that  the 
witnesses  on  both  sides  should  be  sent  out  of 
the  room  until  required  for  examination. 
Eighth — The  disputing  parties,  or  either  of  them, 
should  be  allowed  to  have  the  aid  of  professional 
men,  if  they  choose.  In  such  case,the  professional 
agent  will  state  the  case,  and  examine  and 
cross-examine   witnesses,  instead  of  the  party 
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litigant,  as  stated  in  role  Beven,  Ninth — Should 
the  Arbitrators  find  a  difficulty  in  coming  to  a 
decision  in  any  case,  a  reasonable  time  may  be 
taken  for  making  the  award ;  but  it  is  advisable 
that,  in  all  cases  where  it  is  practicable, 
the  award  be  made  immediately  after  the 
htsaring. 

*' General  Rut&t.—Tenth^The  Arbitrators 
should  sit  in  a  room  open  to  the  public  ;  and  it 
is  deemed  adyisable  that  all  manifestation  of 
approval  or  of  disapproval,  by  the  suitors  or 
audience,  be  prohibited,  as  calculated  to  disturb 
the  proceedings.  Eleventh — ^The  Arbitrators 
will  cause  the  Secretary  to  make  an  entry  in 
the  minute  book  of  each  case  that  comes  before 
them.  Should  there  be  no  appearance  to  the 
notice  of  complaint,  or  should  the  case  have 
been  settled,  he  will  enter  it  accordingly ;  and 
should  the  case  be  heard,  he  will  enter  the 
particulars  under  their  respective  heads. 
Twelfth — The  original  deed  of  submission  aud 
the  award  are  to  be  carefully  preserved  by  the 
Secretary,  as  they  may  be  necessary  for  the 
future  security  of  the  respective  parties  from 
further  claims.  It  will  be  his  duty,  however, 
to  supply  copies  of  the  award,  free  of  expense, 
to  each  of  the  parties,  if  applied  for. 

"  Signed  by  Order, 

JOHK  GSAT, 

'*  Chairman  of  the  Arbitration  Committee, 
"  Loyal  National  Repeal  Association, 

«  A  copy  of  these  rules  should  be  posted  in 
some  conspicuous  place  in  the  room  where  the 
Arbitrators  sit." 

He  then  read  the 

"Rbport  op  Sub-Committbb  appointed  on 
TH«  17th  Day  op  August,  1843,  to  con- 

8IDBR  AND  REPORT  ON  THE  ADOPTION 
OP  A  GENERAL  StSTBM  OP  ARBITRATION 
THUODOHOUT  THE  COUNTRY, 

*'Tour  Committee  having  carefully  con> 
sidered  the  several  questions  referred  to  them 
with  respect  to  the  introduction  of  a  system  of 
arbitration  throughout  Ireland,  with  a  view  to 
the  better  adjustment  of  all  disputes  that  may 
from  time  to  time  arise  among  such  of  the  in- 
habitants thereof  as  may  be  disposed  to  submit 
same  to  arbitrators,  beg  leave  to  offer  the  fol- 
lowing report  thereon,  for  the  adoption  of  your 
Association: 

"Your  committee  are  strongly  of  opinion, 
that  inasmuch  as  many  of  the  magistrates  who 
possess  popular  confidence  hnye  been  deprived 
of  the  commission  of  the  peace  because  of  their 
attachment  to  the  cause  of  legislative  indepen- 
dence, no  unnecessary  time  should  be  lost  in 
oarrying  into  practice  the  principle  of  arbitra- 
tion as  already  approved  of  by  the  unanimous 
vote  of  the  Association.  In  order,  therefore,  to 
secure  the  perfect  and  harmonious  working  of 
such  a  system,  your  committee  recommend  that 
a  standing  committee  be  immediately  formed  to 
arrange  the  necessary  details,  prepare  the  requi- 
site form^,  and  superintend  the  practical  work- 
ing of  the  system  after  it  shall  have  been  put 
in  operation.  Being  fhrther  of  opinion  that  the 
system  of  arbitration  should  be  at  universally 


applied  as  the  circumstances  of  each  locali^ 
will  admit,  your  committee  reconmiend  that  for 
that  purpose  the  several  counties  be  apportioned 
into  districts,  and  that  three  or  more  arbitrators 
be  recommended  for  each  district,  the  number  to 
be  determined  by  the  extent,  population,  and 
such  other  local  circumtitances  as  may  seem  to 
bear  directly  thereon.  In  defining  those  dis- 
tricts, your  committee  would  suggest  that  ad- 
vantage be  taken  of  the  divisions  at  present 
estabhshed  for  the  purpose  of  Petty  Sessions 
Courts,  and  recommend  that  those  districts  be 
adopted,  inasmuch  as  the  peasantry  are  in 
general  familiarised  thereto.  Your  committee 
suggest  that  the  dismissed  magistrates,  and 
such  Repeal  justices  as  have  resigned,  be  in  the 
first  instance  recommended  a«  arbitrators  in 
their  respective  districts  ;  and  that  a  dismissed 
magistrate,  or  one  who  has  resigned  at  present,  be 
in  all  canes  chosen  as  the  chairman  of  the  Court 
of  arbitration.  Your  committee  are  strongly 
impressed  with  the  conviction  that  in  selectmg 
persons  to  be  intrusted  with  such  high  aud  im- 
portant functions  as  those  that  will  necessarily 
devolve  upon  the  arbitrators,  the  utmost  dili- 
gence should  be  used  to  procure  persons  not 
only  of  high  moral  character  and  local  influ- 
ence, but  who  also  possess  the  full  and 
complete  confidence  of  the  several  classes  upon 
whose  cases  they  may  have  to  arbitrate.  For 
this  purpose  they  would  suggest  that  the 
Repeal  Wardens  resident  in  the  several  dis- 
tricts be  called  upon  to  recommend  to  the  Asso- 
ciation such  persons  as  may  seem  to  them  the 
best  qualified  to  act  as  arbitrators,  and  that  they 
be  directed,  in  making  their  selection,  to  re- 
quest the  aid  of  the  Repeal  clergy  and  gentry  in 
Uieir  several  districts.  That  the  names  of  the 
persons  so  selected  and  approved  of  be  trans- 
mitted to  the  Association  through  the  provincial 
Inspector  of  Wardens,  and  be  accompanied  by 
A  report  from  him  on  the  qualifications  of  the 
persons  so  recommended,  and  that  such  recom- 
mendations and  reports  be  referred  for  consider- 
ation to  the  Standing  Committee. 

"  In  giving  the  sanction  of  your  Association 
to  the  recommendation  of  any  arbitrator,  your 
committee  suggests  that  it  be  given  by  vote  of  the 
Association,  at  one  of  the  ordinary  or  adjourned 
public  meetings,  on  special  motion  maide,  and 
that  of  such  motion  it  is  necessary  that  at  least 
one  week's  public  notice  be  given.  They  fur- 
ther recommend  that  each  arbitrator,  on  the 
vote  of  the  Association  being  formally  notified 
to  him,  shall  promise,  as  a  Repealer,  that  he 
will  arbitrate  impartially  on  all  cases  that  may 
be  referred  to  his  decision.  Your  committee 
would  also  suggest  that  the  Repeal  Wardens  of 
the  district  be  requested  to  recommend  a  person 
qualified  and  willing  gratuitously  to  act  as 
secretary  to  the  district  arbitrators,  and  that  it 
be  the  duty  of  such  secretary  as  may  be 
approved  of  by  the  Association,  to  keep,  under 
the  direction  and  superintendence  of  the  arbi- 
trators, a  book,  in  which  proper  minuies  be  kept 
of  all  proceedings  had  before  the  court  of  arbi- 
tration. Your  committee  are  also  of  opinion 
that  due  publicity  should  be  given  in  each  dis- 
trict to  the  names  of  the  arbitrators  and  the 
place  of  arbitration.      With  respect  to  the  mode 
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of  condncting  the  proceediogs  of  the  courts  of 
arhitratioD,  your  committee  recommend  that  the 
arbitrators  sit  publicly  in  a  place  or  places  to  be 
named  in  their  respectiye  districts,  on  a  certain 
fixed  day,  each  week  or  fortnight,  according  to 
the  peculiar  circumstances  of  the  localities ;  and 
and  fhat  any  person  having  any  difiTerence  with 
or  claim  upon  another  sh^l  serve  notice  upon 
that  other,  calling  upon  him  to  come  before  the 
arbitrators  upt)n  the  next  day  of  sitting,  and 
submit  to  have  the  matter  in  dispute  arbitrated 
upon  ;  and  that  there  shall  be  appended  to  said 
notice  a  further  notification  signed  by  one  of  ihe 
district  arbitrators,   notifying    that    the    arbi- 
trators would  sit  for  the  a^ustuient  of  differ 
•   ences  on  the  day  specified.     It  is  the  opinion 
of  your  committee  that  the  presence  of  three 
arbitrators   should    be  declared    necessary    to 
arbitrate  upon  each  case,  and  that  all  question* 
be  decided  by  vote,  the  majority  determining 
the  decision,  and  that  should  a  greater  number 
than  three  sit  to  arbitrate  in  any  one  case,  and 
that  said  number  be  an  even  number,  that  then 
the  cha*rman  should  have  two  votes,  and  that 
in  all  other  ca^es  a  minority  of  the  votes  of  the 
arbitrators  shall  determine.     Your  committee 
recommend  that     the     parties    be    permitted 
to  avail  themselves  of  professional  aid  when- 
ever they  consider  it  advisable.      Your  com- 
mittee recommend  that  after  the  parties  shall 
have  appeared  before  the  arbitrators,  a  deed  of 
submission  be  respectively  signed  by  them  snd 
duly  witnessed,  consenting  to  leave  the  matter 
in  dispute  to  the  decision  of  the  arbitrators,  and 
to  abide  by  such  award  as  they  may  make. 
That  the  arbitrators,  having  heard  the  case  and 
evidence  adduced  on   both   sides,   make   their 
award,  which  award  shall  be  final  and  con- 
clusive, and  that  they  endorse  same  upon  the 
deed  of  submission,  and  see  that  the  proper 
entry  of  the  proceedings  be  made  in  the  minute 
book  by  the  secretary,  and  that  a  copy  of  the 
award  be  given  to  each   party,  and  that  the 
original  deed  of  submission    and    award    be 
preserved.     Your  committee  also  recommend 
that  after  the  publication  of  the  award,  should 
either  party  refuse  to  comply  therewith,  the 
party  so    refusing  shall  be  reported   by    the 
arbitrators   to   the   Association,   and   that  the 
standing  committee  do  then  proceed  to  inquire 
into   the  cause  of  the  said  refusal;  and   that 
should  the  party  so  refusing  fail  to  give  satis- 
fectory  reasons  to  the  committee  for  such  his 
refusal,  the  committee  do  recommend  that  the 
party  so  refusing  be  expelled  from  the  Asso- 
ciation  by    a    public    vote.    Your   committee 
would  suggest  that  for  the  better  working  of 
the  system  the  secretaries  be  required  quarterly 
to  forward  to   the  Aasoeiatiou  for  inspection 
the  minute  books ;  and  further  recommend  that 
blank   forms  of  notices,  deeds  of  submission, 
minute  bookF,  and  other  such  books  and  forms, 
be  forwarded,  in  the  requisite  quantities,  to  the 
several  districts,  free  of    expense;    and   that 
there  be  no  charge  made  or  fee  received  by  the 
arbitrators,  or  any  of  them,  or  by  their  secre- 
tary,  for  any   notice,   deed  of  submission,  or 
copy  of  award,  but  that  all  forms  be  supplied, 
cases  heard  and  arbitrated  on,  awards  made, 
and  copies  thereof  given  to  the  parties  free  of 
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all  costs  and  charges  whatsoever.  Your  com- 
mittee cannot  conclude  without  urging  upon  your 
Association  the  necessity  o^'  calling  upon  all  He- 
pealers  throughout  the  kingdom  to  avail  them- 
selves of  this  mode  of  obtaining  a  fair  and  impartial 
adjustment  of  their  disputes  and  differences. 
'*  Signed  by  order, 

**  JoHff  Gray,  Chairman. 
August  2\st,  1843." 

[The  following  doouments  were  also 
reard :— A  draft  of  the  appointment  of  Re- 
peal Wardens;  the  form  of  Summons 
l)efore  the  Arbitrators  ;  and  the  placard 
headed  **  Leinster  for  Repeal,"  giving 
notice  of  a  meeting  to  be  held  at  Mailagh- 
mast  on  Sunday,  the  1st  day  of  October, 
1843.  J 

Thomas  Thacher,  lithographic  artist, 
Isaac  Oa/rdiner,  writing  engraver,  John 
Ansley  and  Joseph  Ansley,  alf  in  the  em- 
ployment of  Mr.  Holbrooke,  lithographer 
to  the  Qneen,  spoke  to  designing,  engrav- 
ing,^ and  printing  the  Members',  Associ- 
ates*, and  Volunteers'  Cards,  and  Repeal 
Wardens*  Diploma,  and  delivering  them 
to  the  Repeal  Association.  Thousands  of 
these  cards  were  delivered  to  the  Associa- 
tion.   The  cards  were  put  in  and  read,  (a) 

Tha4ikeT  stated  that  he  drew  the  por- 
traits on  the  Volunteers'  card  from  life  or 
from  old  prints,  with  the  exception  of 
OUam  FodlahSf  which  he  drew  from  his 
own  imagination.  He  also  deposed  that 
Thomas  Davis,  the  poet  of  Young  Ireland, 
came  several  times  m  oompnny  with  Dufv 
to  Mr.  Holhrooke's  about  the  cards. 

Ansley  also  spoke  to  {)rinting  forme  of 
award  and  of  deed  of  submission  to  arbi- 
tration. 

John  Wliok  M'Namara — Examined  bv 
Tomb.  ^ 

I  am  a  shorthand  writer.  I  was  pre- 
sent at  a  meeting  at  Tullamore,  on  the 
16th  of  July.  I  saw  many  people  coming 
in.  As  far  as  I  saw  they  came  in  in  the 
same  way  they  would  come  in  on  any  other 
occaaion.  I  took  a  bhorthand  note  of 
what  passed.  I  transcribed  the  note,  with 
the  exception  of  some  few  sentences.  Mv 
Bhortnand  note  is  destroyed.  Two  of  the 
traversers,  Mr.  O'Oonnell  and  Mr  Steele 
attended  that  meeting.  Rev.  Mr.  0*EaK 
fwUi  was  Chairman.  '' 

The  JTi^nea*  read  the  sneeohes  of  the 
R^v.  Chairman  the  Rev.  fir.  Nola^,  and 
the  Rev.  Mr.  Spmn,  and  the  Rev  Mr 
JLeamey  m  favour  of  Repeal.  *    * 

Aitorney^Oeneral :  I  have  no  wish  to  in- 
convenience the  traversers,  provided  thev 
are  within  the  precincts  of  the  Court- 
but  I  ha,ve  just  heard  that  two  of  the  tra^ 
versers  left  the  Court  for  the  purpose  of 
attending  a  meeting.  That  is  a  thing 
that  I  cannot  acquiesce  in;  and,  if  it  b© 

(a)  Reproduced  in  Appendix  D,  below. 
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the  case,  L  reanire  that  they  shall  be  sent 
for  immediately. 

Moore :  They  shall  be  sent  for. 

[The  Witness  read  0*ConnelVs  speech 
at  Ti]llamore(a).I 

This  meeting  was  held  on  a  Sunday.  I 
conld  not  form  an  estimate  of  the  numbers 
assembled.  It  was  held  in  the  Market 
Square.  I  saw  many  banners.  There 
were  inscriptions  on  some.  One  was,  **  See 
the  Conquering  Hero  comes."    Another : 

**  Breathes  there  a  man  with  soul  so  dead. 
Who  neyer  to  himself  has  said. 
This  is  my  own — my  native  land  ?  " 

•*  Ireland,  her  Parliament,  or  the  World 
ill  a  Blaze."     "  Cead  MiUe  Failtha." 

A  Juror :  Was  the  banner,  **  Ireland,  her 
Parliament,  or  the  World  in  a  Blaze,"  dis- 
played in  the  town,  or  at  the  meeting  P — 
It  was  in  one  of  the  streets,  but  nut  at 
the  meeting.  There  were  a  great  many 
bands  of  music  there.  The  meeting  was 
over,  I  think,  before  five ;  but  I  am  not 
quite  certain.     It  lasted  about  two  hours. 

Cross-examined  by  HatcheU, 

1  saw  one  reporter  there,  and  I  under- 
stood there  were  others.  There  was  no 
obstruction  to  my  taking  notes.  The 
people  assembled  as  if  they  were  coming 
to  a  market  or  fair. — There  were  females, 
and  I  have  no  doubt  children,  too.  Every- 
thing was  peaceable.  I  was  employed  to 
go  there  by  Captain  Desnard,  the  resident 
magistrate  for  Meath.  1  was  not  there  on 
the  part  of  any  newspaper  at  aJl. 

HatcheU :  Were  vou  there  on  the  part 
of  the  Government  r 

Pennefatheb,  L.C.J. :  You  cannot  an- 
swer  that  question. 

I  was  not  paid  for  my  reporting,  and  I 
am  very  much  afraid  I  shfill  not  be  paid. 
I  transcribed  my  notes,  but  not  for  several 
days  after  the  meeting.  That  was  the 
reason  I  was  not  paid.  I  did  not  know, 
when  I  was  going  to  take  the  notes,  that 
they  would  be  used.  I  had  do  idea  I  was 
to  be  examined  as  a  witness.  I  did  not 
think  it  probable  that  I  should,  but  I 
thought  tnat  it  was  possible.  I  did  not 
send  them  at  all.  1  gave  them  to  my 
brother-in-law  to  read,  and  he  gave  them 
to  another  person.  I  never  saw  them  till 
I  saw  them  here  in  Dublin.  I  first  made 
a  draft  from  my  short-hand  notes,  and  this 
was  a  fair  copy  of  the  draft.  Both  the 
original  notes  and  the  draft  are  de- 
stroyed. 

John  Simpson  Stewart — Examined  by 

tne  Attorney  General. 
Confirmed  the  evidence  of  the  last  witness. 
There  were  large  numbers  of  persons  in 

(a)  See  above,  p.  135. 


the  town.  They  went  through  High-street. 
Large  numbers  came  from  Birr.  There 
was  an  arch  in  High-street,  stretching 
across  the  whole  street. 

Attorney  Oenerdl:  Was  there  a  motto 
onitP 

Herm :  It  does  not  appear  when  or  by 
whom  it  was  erected. 

Attorney  General:  The  case  of  Bex  v. 
Hunt  (a)  proves  that  this  is  evidence. 

Fiizgiihon :  No  one  knows  who  erected 
this  arch :  what  evidence  is  it  that  Daniel 
O^ConneU  is  guilty  of  conspiracy  P  In  Bex 
V.  Hunt,  there  was  only  a  veraict  on  the 
count  for  attending  an  unlawful  assembly, 
and  it  was  given  in  support  of  that  count. 
There  is  no  such  count  m  this  indictment. 

Attorney  General:  In  Bex  v.  Hunt, 
there  was  a  conviction  on  the  fourth  count. 
Chief  Justice  Abbott  in  his  judgment  in 
that  case  says : 

'*  InscriptioDs  used  on  sach  occasions  are  the 
public  expressiou  of  the  sentiments  of  those 
who  bear  and  adopt  them,  and  have  rather  the 
character  of  speeches  than  of  writings." 

Accordingly  the  evidence  of  inscrip- 
tions on  those  banners  was  admitted.  The 
f  resent  case  varies  in  no  respect  from  that, 
t  was  not  shown  in  Bex.  v.  Hunt,  or  in 
Bex  v.  Bwrridge  (&)  that  the  parties  actu- 
ally carried  the  banner  or  flag,  but  the 
evidence  was  given  to  show  the  character 
of  these  meetings.  (Bedford  v.  Birl&y.)  (c) 
Whiteside:  In  those  cases  the  evi- 
dence was  of  a  thing  done  by  the  parties 
themselves  who  attended  the  meeting. 
Here  it  is  of  a  thing  done  by  other  per- 
sons. J£  banners  were  carried  by  the 
parties  themselves,  it  would,  I  admit, 
be  evidence  against  them ;  but  if  persons 
going  to  a  meeting  at  Donnybrook  went 
under  an  arch  at  Ciontarf,  with  an 
inscription  on  it,  would  that  inscription  be 
evidence  of  the  sentiments  of  those  attend- 
ing the  meeting  P 

P£NV£rATHEB,L.C.  J.:  I  think  that,  unless 
we  decide  against  common  sense,  this 
evidence  must  be  admitted,  to  show  what 
was  the  character  of  the  meeting. 

Cbampton,  J.,  concurred. 

Perkik,  J. :  The  acts  and  declarations  at 
these  assemblies  are  clearly  evidence  of 
what  the  objects  of  the  meetings  are ;  here 
an  arch  was  placed,  with  an  inscription  on 
it,  not  as  in  the  hypothesis  of  Mr»  WTiite^ 
side,  in  a  place  remote  as  Ciontarf  is  from 
Donnybrook,  but  close  to  the  place  of 
meeting,  on  the  Birr-road,  an  arcn  which 
was  not  there  before.  ^  It  is  unnecessary  to 


(a)  8  B.  &  Aid.  578. 

(6)  1  St.  599,  and  2  Ld.  Kaym.  964. 

(c)  8  Stark,  N.  P.  C,  96. 
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resort  to  cases ;  every  case  of  the  kind  may 
uot  be  the  same,  bat  the  principle  is  the 
same. 

Witness :  On  one  side  of  the  arch  was 
written:  "The  Slave-master  may  brandish 
his  Whip,bnt  we  are  determined  to  be  free.** 
On  the  other  1^  *'  Beware  of  Physical  Force. 
Beware !  Physical  Force  is  a  danKei'oua 
Experiment  to  try  on  Irishmen.  Repeal 
shall  not  be  pnt  down  by  the  Bavonet." 
The  Boman  Catholic  chapel  at  Tnllamore 
is  opposite  the  Corn  Market.  The  plat- 
form could  be  seen  from  the  chapel  gate. 
There  was  an  arch  opposite  the  chapel 

fite,  with  the  inscription,  "  Ireland,  her 
arliament,  or  the  World  in  a  Blaze."  The 
meeting  was  held  on  Sunday.  The  greater 
number  of  the  persons  entered  under  that 
arch.  The  platform  was  exactly  opposite 
to  it.  There  was  a  banner  opposite  the 
platform  with  the  inscription :  *'  Ireland 
must  not  be,  ought  not  to  be,  shall  not  be, 
a  Serf  Nation."  There  was  a  motto  on  the 
platform :  "  Nine  Millions  of  People  are  too 
great  to  be  dragged  at  the  Tail  of  any  Na- 
tion." There  were  other  inscriptions,  •'  He 
who  commits  a  Grime  ^ves  Strength  to  the 
Enemy.  Gk)d  save  the  Queen."  There  were 
others:  **  See  the  Conquering  Hero 
oomes."  "  Cead  Mille  Failtha."  "Peace 
and  Perseverance."  **  Repeal.  Justice 
and  Prosperity  to  all  Classes  and  Creeds." 
**  Breathes  there  a  Man,  &c."  **  Ireland 
welcomes  her  Liberator."  The  crowds 
began  to  come  in  early.  A  great  number  of 
bands  came  into  the  town  —  about  nine 
or  ten.  I  suppose  they  were  temper- 
ance bands.  They  came  in  at  differ- 
ent times,  with  large  numbers  of  people. 
They  came  in  in  sections  of  four.  One 
of  them  got  out  of  his  place  to  ntop  at 
a  particubj*  house,  and  a  horseman  said 

to    him,  **D you.    Sir,    keep  your 

ranks ; "  he  obeyea  and  returned  to  his 
proper  place.  I  counted  between  seventy 
and  eighty  sections  of  four.  I  could  not 
be  particolar  to  the  number,  but  I  think 
there  wore  about  throe  hundred.  The 
footmen  did  not  come  in  with  the  same 
regularity.  I  observed  persons  •  giving 
directions  to  the  crowd  generally,  haltin'g 
them  and  getting  them  into  order.  Mr. 
O'ConneU  arrived  the  night  beforp.:*.  I 
think  the  arch  in  High -street  was  erected 
the  night  before.  I  saw  the  one  opposite 
the  chapel.  It  was  erected  in  th«  moiiiing 
irfter  ten  o'clock,  I  saw;  the  mottoes  over 
the  arches  between  half-p^sb  nine  and  ten 
o'clock,  ifr.  O^Oonnell  came  to  the  plat- 
form about  two  o'clock.  .  I  heard  some 
parts  of  Mr,  O'Conn^Ve  Wpeech.  I  was 
in  a  store  overlooking  the  platform, 
ten  or  twelve  yards  from  it.  I 
heard  him  say  *'  that  he  came  there 
from  the  centre  of  Ireland  to  an- 
nounce to  them  the  certainty  of  Repeal. 


He  would  prove  from  Feel  and  WelHng- 
ton  that  Repeal  was  certain,"  or  words  to 
that  effect.  He  likened  Peel  to  a  fool  who 
came  to  a  river  and  stood  there  to  let  the 
water  flow  past.  He  made  some  allusions 
to  Lord  Beaumont i  and  called  him 
"  despicable  Beaumont.*'  As  far  as  I  heard 
it,  he  alluded  to  a  speech  of  PeeVs^  who 
said  he  would  prefer  a  civil  war  before  he 
would  grant  Repeal,  and  he  then  said, 
**  the  better  day  the  better  deed;  let  him 
make  war  on  Ireland,  for  he  stood  there  to 
hurl  his  high  and  haughty  defiance  at 
him."  I  am  not  giving  his  exact  words, 
but  I  took  this  down,  as  nearly  and 
accurately  as  I  could.  He  said,  the  people 
of  Ireland  should  not  be  compelled  to  pay 
for  the  Church  to  which  they  do  not 
belong.  He  alluded  to  the  Government  or 
some^Kly  giving  him  the  ecclesiastical 
establishment,  and  he  said  he  would  take 
it  as  an  instalment.  He  did  not  say 
how  much  he  would  take, but  he  said:  "1 
will  take  what  I  get,  and  I  will  make 
them  give  me  the  remainder."  He  then 
asked  whether  there  were  any  teetotalers 
there,  and  a  great  number  of  people  put 
up  their  hands.  He  then  said,  '*  If  I  want 
you,  cannot  I  get  you  any  day  in  the  weekP 
But  I  will  take  care  I  will  never  want 
you."  He  then  told  them  not  to  vote  for 
a  Tory  or  anti-Repealer.  I  calculated 
there  were  from  sixty  to  seventy  thousand 
men,  women,  and  children  there,  I  do 
not  include  the  residents  of  Tullamore; 
all  the  persons  left  Tullamore  that  night. 
The  meeting  dispersed  at  about  five 
o'clock.  Some  of  tne  bands  were  in  white, 
some  in  green  and  white. 

Cross-examined  by  JJann. 

Were  you  desired  to  report  favourable  or 
unfavourable  ? — I  was  not. 

Did  you  hear  him  make  any  reference  to 
RibbonismP — Just  at  that  time  I  quite  lost 
the  thread  of  his  discourse. 

I  thought  so;  just  the  time  when  a 
policeman  would  be  likely  to  lose  the 
threap  of  his  discourse.  Recollect  your- 
self.— I  heard  something  about  advising 
thepeople  affainst  joining  ribbon  societies. 

The  meeting  was  crowded;  there  were 
numbers  of  women  and  children.  It 
passed  off  very  peaceably. 

Neale  Brown — Examined  by  Napier, 

Resident  magistrate  at  Tullamore.  Con- 
firmed the  last  witness.  When  the  pro- 
cession was  formed  it  passed  near  the 
church.  This  was  at  half-past  two.  I  do 
not  recollect  whether  there  were  any  horse- 
men. The  people  were  walking  about 
fifteen  abreast,  with  regularity  and  order. 
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Three  bands  had  military  nniform,  with 
the  exception  that  they  had  no  belts.  The 
Eo8crea  band  wore  scarlet  hats,  sn^^h  as  are 
worn  by  the  cavalry.  Another  band  had 
military  caps.  When  the  people  came 
from  the  western  side  about  two  o'clock, 
about  240  horsemen  came  with  them  in  a 
column  of  about  five  abreast.  The  general 
appearance  was  that  they  kept  order.  In 
some  instances  they  mixed  with  the  crowd. 

Cross-examined  by  Moore. 

The  bands  were  all  temperance  bands. 
I  have  heard  of  temperance  bands  having 
uniforms  within  the  last  two  years,  long 
antecedent  to  the  16th  of  July.  There 
was  no  riot  or  disturbance  at  the  meeting. 
No  report  was  made  to  me  of  any.  There 
can  be  no  doubt  there  was  none. 

James  Johnston — Examined  by  Wa/rren, 

Head  Constable  of  the  Sligo  Constabu- 
lary. Spoke  to  the  meeting  at  Longford  on 
the  2nd  of  May.  I  should  say  there  were 
40,000  or  60,000  persons  there.  There 
was  an  array  of  horsemen  opposite  the 
platform  ;  they  were  about  100  in  number. 
The  people  were  in  many  instances  ac- 
companied by  bands.  I  observed  two 
bands  in  semi-uniform.  I  observed  mot- 
toes on  banners.  I  saw  **  Cead  Mille 
Failtha  *'  on  a  large  piece  of  calico.  **  Ire- 
land for  the  Iriflh  and  the  Irish  for  Ire- 
land." *•  The  Man  who  commits  a  Crime 
gives  Strength  to  the  Enemy."  **  Breathes 
there  a  Man  with  Soul  so  dead,  &c." 
"  Welcome  Erin's  brightest  Star."  "  Re^ 
peal  and  do  Separation."  **  A  Population 
of  Nine  Millions  is  too  great  to  be  dragged 
at  the  Tail  of  any  Nation."  I  heard 
almost  all  the  speakers  with  distinctness  ; 
at  times  I  saw  them.  Mr.  O'Coniiell,  Mr. 
Steele,  and  several  persons  whom  I  did 
not  know  spoke.  The  chairman,  a  gentle- 
man called  Count  Nugent,  said : 

"  The  Irish  will  get  all  they  want  if  they  at- 
tend to  their  friends.  Ireland  will  be  able  to 
right  herself.  It  is  the  duty  of  every  IrishmaD 
to  rally  round  the  standard  of  Repeal.'* 

Priest  O^Beime  spoke  next ;  he  said : 

"This  is  not  a  time  to  give  a  silent  rote. 
Every  Irishman  should  rally  round  the  standnrd 
of  Repeal.  The  loyalty  of  Ireland  is  not  the 
loyalty  of  expediency.  Ireland  will  again  be 
raised  to  the  dignity  of  a  nation,  and  wiU  cease 
to  be  legislated  for  by  those  who  are  ignorant  of 
her  coudition,  and  hostile  to  her  prosperity.'' 

He  then  inquired : 

**  Have  you  a  voice  in  tlie  Legislature  ?" 

There  were  several  cries  of.  '*  No,  no." 
At  the  termination  of  his  Bpeeoh  be  called 


for  three  cheers  for  the  Queen,  and  three 
hearty  cheers  for  the  Repeal  of  the  Union. 
Mr.  varherry  said : 

"  They  ought  to  join  to  crush  England,  and 
the  year  will  close  with  a  Parliament  in  College- 
green.  The  Liberator's  promise  will  be  faith- 
fully fulfilled ~ we  will  have  a  Legislature  for 
ourselves,  which  will  make  the  people  happy 
and  contented." 


Dr.  Higgins  sp 
note  of  his  speech 


>ke  next,  but  I  have  no 
Mr.  O'OonneU  said  : 


"  I  can  tell  you  ours  is  no  vain  cause.  Let 
there  be  no  Ribbon  suciety  in  the  county.  Take 
no  illegal  oath.  We  are  peaceable.  Let  them 
but  attack  us,  and  then-* ** 

He  made  a  pause,  and  continued : 

"  We  will  stand  to  our  defence.  Let  Peel  and 
Wellington  give  us  an  Act  of  Parliament ;  we 
will  find  a  way  to  drive  a  coaoh  and  six  through 
it" 

Warren:  Was  the  speech  spoken 
throughout  with  the  same  tone  of  voice  P — 
Yes,  except  the  pause.  It  was  made  in  a 
way  that  I  cannot  describe,  but  the  people 
seemed  to  understand  it.  Mr.  O'UonneU 
continued : 

**I  will  tell  you  what  they  will  do.  They 
will  take  the  commission  of  the  peace  from  your 
supporters.  But  an  Irish  Parliament  will  some 
of  these  days  enable  me  to  punish  them  in  an 
exemplary  manner." 

He  said  that  the  temporalities  of  the 
Church  ought  not  to  be  allocated  to  the 
Church  of  the  minority. 

'*  It  is  preposterous  for  one  man  to  ask 
another  to  pay  for  his  education.  I  will  tell  you 
what  Repeal  will  do  for  you  ;  you  will  get 
fixity  of  tenure.  I  will  explain  to  you  what 
that  is.  It  will  prevent  you  from  having  a 
landlord  who  will  not  give  you  a  twenty-one 
years'  lease  (a  voice  from  the  crowd, 
*  hurrah !')  ;  I  would  give  the  landlord  his  right, 
but  I  would  make  him  perform  his  duty.  I 
will  tell  you  what  the  Union  has  done  for  us. 
It  has  carried  away  nine  millions  from  the 
country  which  might  otherwise  have  been  spent 
tn  it  We  will  not  continue  under  the  domina- 
tion of  the  Saxons  and  oppressors  who  have 
ground  us  to  dust,  but " 

He  made  a  pause,  and  continued : 

**Wc  were  never  conquered.  Ireland  must 
be  for  the  Irish.  Tou  are  too  good  not  to  have 
the  majesty  of  a  nation.  Go  home  now  quietly 
and  tell  your  friends  of  this  day's  news,  and 
when  I  want  you  again  I  will  let  you  know  the 
day." 

Mr.  Steele  announced  to  the  multitude 
that  he  had  several  hundred  of  oopies 
of  an  address  by  the  Liberator  to  the 
people,  in  relation  to  seme  measure  of 
Sir  Eobert  PeeTs,  for  distribution.  I  did 
not  see  him  distribute  any. 
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Oross-ezsmined  by  FUegtbhon, 

I  never  saw  Priebt  0*Bei/me  before  that 
day.  I  do  not  know  him.  I  was  standing 
about  fifteen  yaids  in  the  rear  of  the  plat- 
form. I  had  a  difficulty  in  taking  aown 
what  was  said,  for  the  backs  of  the 
speakepB  were  turned  towards  me.  I  was  in 
a  house  and  was  writing  at  a  window-stool. 

So  Mr.  G'Conndl  made  a  speech  P — Yes. 

And  yon  say  that  he  made  a  very  signifi- 
cant panse  in  it  P — Yes,  he  made  a  very 
significant  pause. 

What  did  it  meanP — It  was  such  a 
language  as  was  intended  to  convey  some- 
thing not  expressed  (laughter). 

And  to  convey  that  do  40,000  persons  P 
— It  was  impossible  for  Mr.  0' Conned  to 
be  heard  by  40,000  persons;  only  a  few 
hundreds  could  hear  him. 

Could  not  the  pause  have  been  conceived 
by  the  40,000  persons  P — I  cannot  say  so. 

Were  you  behind  him  when  he  made 
this  mightv  pause  P — Yes,  I  occupied  the 
position  I  have  stated. 

Turn  your  back  to  the  Jury  and  show 
them  what  kind  of  pause  Mr.  O'Connell 
made  with  his  back  to  you. — Beally,  I 
don't  know  where  the  Jury  are. 

Tbert?  they  are,  and  be  good  enough  to 
express  the  pause  to  the  Jury. — ^I  don't 
think  I  could  so  successfully  express  the 

Sause  in  the  same  form  that  Mr.  0'0<yrmeU 
id  (laughter). 

You  did  not  see  his  face  while  he  was 
making  the  pause  p — It  was  Mr.  O'Con- 
neU*9  form  of  language. 

What  was  he  saying  while  he  was  mak- 
ing that  pause  P^He  was  saying  nothing 
of  course  (laughter). 

Will  you  tell  me  what  he  was  saying 
before  he  paused  P  Can  you  tell  me  from 
your  memory  P— Your  questions  are  so 
rapid  that  my  memory  will  not  allow  me 
to  tell  you  without  reference  to  the  manu- 
script. 

Tell  us  now  what  he  was  saying  before 
he  made  the  pause. — One  of  the  pauses 
was  in  this  sentence :  '*  To  submit  to  the 
Saxon  and  oppressor,  and  to  be  ground  to 

tile    dust,    but we    were    never   con- 

Quered,"  that  is  the  best  description  of 
txu^  pause  I  can  give  you. 

Oh,  I  see.  We  were  ground  to  the  dust 
and  then  he  made  the  pause  ? — *'  To  sub- 
mit to  the  Saxon  ana  oppressor,  to  he 
ground  to  the  dust,  but (loud  laugh- 
ter). 

I  am  afraid  I  am  putting  you  in  a  false 
position  to  ask  ^ou  to  imitate  Mr.  O^Gon- 
ndl? — Indeed,  sir,  I  don't  desire  to  imi- 
tate him. 

Were  there  any  riots  in  Longford  that 
day  P — There  were  not. 

Was  there  any  tendency  to  a  breach  of 
the  peace  P — ^The  people  came  in  in  a  dis- 


orderly manner,  leaping  and  shouting, 
and  brandishing  their  sticks;  but  they 
had  no  person  to  quarrel  with. 

Ad  what  hour  did  you  see  them  coming 
in  that  way  P — From  about  ten  o'clock  till 
two  o'clock. 

Were  thoy  all  aA  that  time  leaping  and 
shouting,  and  brandishing  their  sticks  P — 
While  thoy  were  coming  in,  indeed  they 
were  in  a  sweating  rage  of  excitement 
(laughter).  I  could  pity  them  very  much 
at  the  time. 

Was  Mr.  0*OonneU  there  at  the  time 
you  say  the  people  were  in  that  state  P — 
No,  he  was  not.  They  were  led  on  in 
that  state  by  persons  I  believe  to  be 
priests. 

Had  the  priests  sticks  P — They  might— I 
cannot  say  exactly. 

How  did  you  know  they  were  priests  P 
— There  were  several  on  horseback  who, 
from  their  dresses,  I  believed  to  bo  priests. 

On  your  oath  did  you  see  a  stick  in  the 
hand  of  any  of  the  priests  P — I  cannot  say. 

Be-examined  by  Serjeant  Wa^rren. 

You  have  been  asked  about  Mr.  O^Oon^ 
neIVs  pause;  did  you  ever  hear  of  cats' 
paws  P — I  did,  and  1  heard  of  people  being 
made  cats'  paws  of  also. 

Fitzgibbwi :  And  that  arose  out  of  my 
cross-examination ! 

Tuesday,  January  23rd. 

Burton,  J.,  was  still  absent  from  indis- 
position. 

John  lictguire — Examined  by  Bennett, 

Head  Constable  of  Police.  Spoke  to  the 
Longford  meeting  and  confirmed  the  last 
witness.  There  were  bands  of  music 
parading  the  streets.  They  had  military 
caps  with  red  tassels  and  gold  bands.  The 
people  followed.  I  calculated  there  were 
between  forty  and  Bfty  thousand  assembled. 
Different  parties  came  in  in  military 
order,  led  on  by  a  person  whom  I  believe 
to  be  a  Roman  Catholic  priest.  They 
came  in  a  kind  of  rank  and  file.  There 
were  several  on  horseback.  They  came  in 
with  Mr.  O'Comtell.  He  was  accompanied 
by  about  one  hundred  horsemen.  Mr. 
G'Gonnell  came  in  on  the  front  box  of  a 
carriage.  It  was  a  close  carriage.  There 
was  another  gentleman  sitting  with  him 
on  the  box,  whom  I  understood  to  be  Bishop 
Higgina.  Mr.  Steele  was  in  the  carriage. 
Mr.  0*GonneU  arrived  about  two  o'clock, 
preceded  by  three  or  four  bands.  The 
houses  in  the  town  were  decorated  with 
green  boughs,  and  some  of  the  parties 
had  boughs.  Some  of  t^em  had  sticks, 
and   brandished   them  when  they  came 
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near  the  platform.  I  heard  Mr.  (yConneU 
speak.  He  said  "Theirs  was  no  vain 
canse."  I  do  not  recollect  having  heard 
any  allusion  made  by  him  to  trials  by 
jury,  or  the  administration  of  jufltice  in 
the  conntiy.  Be  said,  **  They  will  take 
the  commission  of  the  peace  from  your 
respected  supporters "  I  recollect  the 
last  sentence  in  Mr.  CConndVs  speech 
perfectly — to  go  home  quietly,  to  tell  their 
friends  what  they  saw  there,  and  that 
when  he  wanted  them  again  they  would 
come.  Mr.  Steele  then  came  forward.  I 
saw  people  brandishing  sticks  as  they 
came  in.  After  Mr.  CrConnell  made  his 
speech  I  saw  the  brandishing  of  sticks. 
After  the  meeting  was  over  they  all  dis- 
persed. I  do  not  know  where  tne  bands 
came  from. 

By  the  Ooubt:  1  suppose  there  were 
40.000  or  50,000.  but  it  is  impossible  to 
form  an  accurate  estimate. 


Cross-examined  by  Hatchell. 

Did  you  read  any  report  of  the  last  wit- 
ness's eyidence  in  the  papers  this  morn- 
ing P — Not  ihis  morning. 

Did  you  last  night,  Sir  P — Yes,  I  did. 

Mr.  HaUhell :  So  I  thought. 

Were  you  ever  in  the  army  P — No. 

Where  did  you  stop  in  Longford  P — We 
got  into  a  house  convenient  to  the  plat- 
form. 

And  you  saw  it,  of  course  P — ^Yes,  cer- 
tainly. 

Did  you  see  any  breach  of  the  peace 
committed  P — None  whatever. 

Or  any  tendency  to  a  breach  of  the 
peace  P — There  was  no  breach  of  the  peace 
committed. 

Give  me  a  direct  answer,  Sir.  Was 
there  any  tendency  to  a  breach  of  the 
peace  P — None  that  i  saw. 

I  take  it  for  granted  you  are  not  a  Re- 
pealer ?—  No,  nor  do  I  beloug  to  any  other 
party. 

Don't  you  belong  to  a  pcirty  of  police  P — 
Yes. 

You  saw  a  great  deal  of  people  there  P — 
Yes,  after  Mr.  O'Connell  arrived. 

But  there  was  no  breach  of  the  peace, 
and  having  gone  there  to  preserve  the 
peace,  and  finding  the  peace  was  not 
broken, 

"Othello's  occupation's  gone." 

And  Mr.  Head  Constable  Maguvre  had 
nothing  at  all  to  do;  is  not  that  soP — I 
did  not  go  there  to  preserve  the  peace  at  all 

Didn't  you,  though P  Ah  me!  Well, 
and  what  brought  you  there,  Mr.  Head 
Constable  Maguwre  P— I  went  there  to  make 
observations. 

Hah!   that  was  the  tactio  of  a  good 


!  general,  to  see  how  the  land  lay  in  the 
Irst  instance  P  (Laughter.) — When  we  are 
assembled  for  preserving  the  peace  we  act 
under  the  command  of  the  Sub- Inspector. 

The  people  were  coming  in  merrily  P — 
Yes,  they  were. 

The  same  as  to  a  country  fair  P — Eh  ? 

Did  YOU  ever  see  the  people  coming  into 
an  Irish  country  fair  merrily  P — ^Yes,  very 
often.1 

Kicking  up  their  heels  and  dancing  a 
little  bit  r  (Loud  laughter.) — Yes,  some- 
thing after  that  fashion. 

You  said  the  people  were  brandishing 
their  sticks.  Was  it  in  anger  or  disorder, 
or  had  it  a  tendency  to  anger  or  quarrel 
amongst  themselves  P  —  Not  the  least 
anger. 

'i^ey  were  coming  in  in  parties,  you 
said  P — Yes,  they  were  coming  in  military 
array. 

Oh,  dear  me,  in  military  array.  Now, 
had  they  their  sticks  on  their  shoulders 
this  wayP  [Here  counsel  shouldered  a 
large  pen  amid  great  laughter.]  Was 
that  the  way,  eh  P — ^No,  they  had  not. 

Do  you  understand  meP — I  suppose 
I  do. 

Did  they  carry  arms  P— No. 

Did  they  come  to  the  post  P — ^No. 

Did  they  present  arms  when  the  general 
came  up  P— No. 

Did  they  charge  P— No.  , 

They  did  not  P— No. 

And  yet  they  came  in  military  array.  • 
Wonderful  Captain  Maguvre,  (Great 
laughter.)  They  came  in  military  array 
and  did  not  carry  arms,  did  not  come 
to  the  post,  did  not  present  arms  to 
the  general,  did  not  charj^e,  and  yet 
they  came  in  military  array  r— Yes,  they 
did. 

Did  they  haltP — Some  of  them  might 
have  halted. 

Do  you  mean  that  some  of  them  were 
lameP — There  might  be  some  of  them 
lame,  and  in  that  sense  they  might  halt. 

Where  did  they  halt  P— Near  the  plat- 
form. 

That  was  when  they  could  go  no  further  P 
-Yes. 

Did  they  stand  at  ease  P — I  suppose  they 
did,  for  some  of  them  must  have  come  a 
good  distance,  and  therefore  they  must 
have  been  tired. 

Oh!  they  wanted  rest,  and  then  they 
stood  at  ease  P— Just  so. 

They  marched  and  halted,  and  stood  at 
ease,  because  they  were  tired  P — Yes. 

Do  you  know  anything  about  marching  P 
— Yes,  Bomething. 

Were  you  ever  drilled  P — I  was. 

Do  you  know  the  first  movement  P — 
When  a  person  is  desired  to  march,  he  is 
to  put  nis  left  leg  foremost.  (Great 
laughter.) 
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And  let  your  right  leg  follow  it  P — Yea, 
that  is  it. 

Well,  now,  were  the  people  coming  in 
military  array,  with  their  left  legs  fore- 
most ? — I  do  not  know  which  of  their  legs 
were  foremost. 

Did  you  see  them  all  march  P — I  do  not 
know. 

Did  you  ever  hear  **  Come,  brave  boys, 
we*re  on  for  marching  P  *'  Can  you  explain 
the  difference  between  the  right  ana  left 
legs.— Not  exactly. 

Which  of  your  legs  is  foremost  now  P — 
I  cannot  say. 

Bennett :  What  has  the  diflference  of  legs 
feo  do  with  this  case  P 

HcUchell :  Do  not  be  angry  because  I  am 
pleased. 

Come,  Captain  Magtme  —  General  I 
think  I  ought  to  call  you,  did  vou  ever 
read  **  Dundas  on  Mancauvring  ^*  P— Yes, 
a  little. 

W  hat  part  of  it  ? — I  cannot  say. 

Then,  you  have  forgotten  your  lesson  P 
— So  it  appears. 

Well,  now,  having  gotten  so  far  with 
your  left  leg  foremoRt,  what  do  you  mean 
by  rank  and  file  ? — Two  deep. 

Ah,  hah !  you  are  too  deep  for  me.  On 
your  oath,  does  it  mean  two  deep,  or  a 
single  file  P— Cannot  tell  exactly. 

Oh,  there  you  are,  Mr.  Captain  Magui/re, 
on  Dundas  tactics.  Do  you  mean  to  tell 
that  Jury  that  the  people  all  came  in, 
marching  two  deep  P — I  ao  not. 

They  did  not  march  two  and  two,  rank 
and  file  P — lliey  did  not  march  two  deep, 
bun  some  of  them  did. 

How  many  of  them  did  so  P — Some  more 
and  some  less. 

Were  they  short  or  longP — I  do  not 
know. 

Well,  take  the  largest  party  and  say 
how  many  came  two  deep  P 

HcUchell:  WellP 

Well,  Sir. 

1  say  ill.  Sir;  so  on. 

WeU,  go  on  P— -The  largest  number  of  a 
party  might  exceed  one  hundred. 

Did  they  come  in  two  deep  P — Some  of 
^hem  did. 

Will  you  swear  that  any  one  body  of 
them  came  two  deepP — Some  of  them 
came  two  deep,  in  a  hind  of  military 
order. 

Oh  I  a  kind  of  military  order  was  it  P — 
Yes. 

By  virtue  of  your  oath.  Sir,  did  you  not 
swear  a  moment  ago  that  they  came  in 
rank  and  file  P — It  was  a  kind  of  rank  and 
file. 

Like  momiting  the  castle  guard  P — 
Exactly  so. 

By  virtue  of  your  solemn  oath  will  you 
swear  that  any  one  of  the  parties  you  saw 
oame  in  order  such  as  the  guard  goes  in 


when  relieving  the  other  guard  at  tl^e 
Castle  P — Some  of  them  did. 

Was  there  any  eniire  party  came  two 
and  two  P — Some  of  them  did. 

On  your  oath  were  there  not  a  great 
many  women  and  children  there P — Yes; 
the  women  and  children  oame  after  Mr. 
O'OonneU.  (Laughter.)  I  mean  after  he 
came  into  town. 

Did  they  come  in  with  the  men  P — They 
might  have  come  in  after  the  men. 

Were  they  not  with  the  men  P — Some  of 
theparties  I  described  had  no  women. 

Was  there  any  party  with  women  and 
children  ? — Yes. 

Were  they  with  all  the  parties  P — They 
might  have  come  after  the  parties. 

Were  there  not  lots  of  women  and 
children  in  the  military  array  P  —  They 
might  have  followed  the  men. 

The  women  and  chil(h^n  followed  in  the 
rear  P — On  the  sides. 

Then  the  women  were  beside  the  men  P 
— In  some  cases. 

Were  they  mixed  with  them  P — Not  with 
those  men  who  came  in  as  I  described  to 
you  before. 

I  do  not  want  to  entrap  the  witness,  but 
I  want  him  to  give  us  a  fair  and  honest 
statement  of  what  took  place,  according  to 
what  he  saw. 

WUnese :  I  am  disposed  to  do  so. 

Now,  you  talked  of  a  drum-major  P — I  did. 

Do  you  know  what  a  drum-major  is  P — 
I  do. 

Had  he  a  silver-headed  cane  in  his 
hand  P — He  had  a  stick  in  his  hand,  ^e 
top  of  which  was  either  silver  or  some- 
thing representing  silver. 

It  was  the  band-master  had  that  P — No, 
the  drum-major. 

Is  that  the  band-master  ? — No,  it  is  not. 

You  knew  them  to  be  temperance  bands, 
did  you  P — No ;  they  were  aU  strangers  to 
me. 

I  know  you  did  not  know  them  person- 
ally, but  did  you  know  them  to  be  temper- 
ance bands  P — I  was  informed  that  some 
of  them  were. 

And  when  the  meeting  was  determined, 
and  the  speeches  were  over,  all  the  people 
returned  (][uietly  home  P — They  did. 

And  their  wives  and  children  with  them  ? 
— They  all  went  away. 

At  what  hour  P — Between  four  and  five 
o'clock. 

John  Jolly — Examined  by  Breweter, 

A  Head  Oonptable  of  Constabulary,  sta- 
tioned in  the  East  Riding  of  Cork.  Spoke 
to  the  meeting  at  Mallow  on  Sunday, 
June  11,  1843.  It  commenced  about  three 
o'clock.  Before  the  meeting  commenced 
I  saw  a  procession  pass  through  Mallow  in 
tiie  direction  from  which  I  was  told  Mr. 
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0*'ConneU  would  come.  There  were  several 
bands,  and  persons  on  horseback.     They 
marched  in  regular  order,  with  btods  and 
banners;  the  bands  playing  and  banners 
flying.     Some  had  cards  in  their  button- 
holes, more  had  papers  on  their  hats  "i^ith 
*'  0'ConneW$  Police"    printed  on    them. 
They  marched    four    or   six  abreast,  in 
column.    The  horsemen  went  much  in  the 
same  way,  apparently  Id  regular  order.    I 
saw  persons  taking  more  particular  com- 
mana  than  others.    Those  men  were  out- 
side the  ranks,  and  gave  directions  to  the 
column.     Some  of  the  men  on  horseback, 
who    took  command,    had    wands    with 
ribbons  on  the  ends.     It  was  Jate  in  the 
evening  when  the  procession  returned.    I 
saw  Mr.    O^Connell  and   Mr.  Steele  with 
them.     I  do  not  remember  ever  seeing 
seeing  such  a  crowd  before.    I  think  there 
were  hundreds  of  thousands  of  persons 
there.    I  saw  Mr.  O'Connell  and  Mr.  Steele 
on  the  platform.    I  was  about  ten  yards 
from  the  platform.    I  took  no  notes.    I 
heard  part  of  Mr.  (yCon/neJVs  speech.    I 
can  state  the  substance  of  part  of  it.    I 
heard  him  say,  he  had  come  there  to  tell 
them  a  secret,  and  he  thought  there  were 
enough  of  them  there  to   keep  it— that 
the  Union   should  be  repealed  in  some 
time,  which  I  do  not  recollect.     He  men- 
tioned the  time,  but  I  did  not  hear  it.    He 
also  said  that  they  should  have  Ireland  for 
the  Irish.    They  might  have  England  for 
the  En|?lish,  an<l  Scotland  for  the  Scotch, 
but  Ireland  should  be  for  the  Irish ;  and 
that  he  defied  them  to  keep  it,  for  they 
were  too  numerous,  too  determined,  and 
too  temperate.    He  said,  that  on  the  face 
of  the  earth  there  were  not  a  greater  pack 
of  bribers  than  the  British  House  of  Com- 
mons,  and  that  was  admitted  by  some 
authority  he  then  gave.    He  then  asked 
the  crowd  did  they  ever  hear  talk  of  the 
man  with  the  ugly  name  P — Sugden.    He 
said  a  friend  of  his  in  Kilkenny  told  him 
he  would  not  call  his  pig  *'  Sngden  '*;  and 
as  for  the  Lord  Lieutenant,  he  was   so 
i^orant  that  he  heard  he  sent  a  commis- 
sioner to  see  was  Kilkenny  a  seaport.    He 
then  alluded  to  the  police.    He  said,  that 
if  thev  had  made  application  to  him,  he 
would  have  appointea  several  of  his  own 
police  to  keep  the  peace,  and  save  the 
police  the  trouble  of  coming  there.    He 
said  thev  sent  the  soldiers  to  shoot  them, 
but,  said  he.   **  they  know  a  trick  worth 
two  of  that."  He  said,  **  Ifwe  are  attacked 
we  will  defend  ourselves.    The  Bergeants 
of  the  English  aim^  are  the  finest  body  of 
men  in  the  world,  but  the  worst  treated. 
The    French    sergeants    were    generally 
raised  to  the  rank  of  officers ;  they  were  a 

fieat  deal  better  treated  than  the  English, 
y  being  promoted  to  the  rank  of  officers." 
He  also  began  telling  the  crowd  the  effects 


of  Repeal.  He  said,  the  labourers  would 
be  farmers,  the  farmers  gentlemen,  and 
the  gentlemen  members  of  parliament — no, 
not  members  of  parliament,  but  lords.  He 
asked  the  crowa  would  they  be  ready  to 
come  again  if  he  wanted  them,  and  desired 
as  many  as  woidd  to  hold  up  their  hands. 
The  crowd  held  up  a  wood  of  hands.  He 
said  when  they  came  again  he  would 
require  them  to  come  armed,  but  the  arms 
would  be  Repeal  cards.  At  the  word 
"  armed"  he  made  a  pause.  The  meeting 
lasted  two  hours.  Before  Mr.  O'ConneU 
arrived  a  person  on  the  platform  pointed 
to  a  person  in  the  crowd  and  told  the 
people  to  cut  his  reins  and  drive  him 
away,  for  he  was  an  enemy.  I  think  the 
man  in  question  was  on  horseback. 


Cross-examined  by  Whiteside. 

May  I  ask  your  rank  in  the  con- 
stabulary P — Head  Constable. 

You  are  not  an  officer  then  P — No. 

Pray  where  are  you  stationed  P — In 
Ballincolliff,  about  six  miles  from  Cork. 

May  I  ask  what  newspaper  you  take  m  P 
— I  take  in  no  newspaper. 

Well,  then,  what  newspapers  do  you 
read  P — I  am  glad  to  see  any  of  them. 

I  suppose  you  read  the  Oorh  GonstUutUm  ? 
—Yes. 

Did  you  read  an  account  of  the  Mallow 
meeting  in  any  of  the  newspapers  P — I  will 
answer  candidly ;  I  did  not  read  any 
account  of  the  meeting.  I  have  no  recol- 
lection that  I  did. 

Did  you  see  the  whole  of  the  procession  P 
— I  do  not  know  that  I  saw  the  whole  of 
it;  I  sawhalf  of  it 

What  half  did  you  see  P— The  last  half. 

Where  did  you  see  it  P — I  saw  it  going 
out  of  Mallow. 

Are  you  a  constabulary  man  P — I  am. 

You  have  fought  no  battles  P — No. 

Oh!  then  you  are  not  a  military,  you 
are  a  civil  man.  Now  you  have  said  the- 
procession  marched  in  military  order,  with 
bands  playing,  colours  flying  ;  are  these 
words  your  own?  Are  they  your  own 
spontaneous  eff*usion  P — Yes. 

Were  you  not  frightened  by  this  military 
array,  close  columns  and  marching  order  P 
— No. 

What  tunes  did  the  bands  play;  did 
they  play  *' Paddy  Carey,"  or  "Paddy 
from  Cork,"  or  "  God  save  the  Queen  "  p — 
I  took  no  notice. 

This  was  not  a  military  procession  P — 
No,  a  civil  one. 

There  were  bands  of  music  and  banners  P 
— 1  saw  a  great  many  banners. 

What  do  you  mean  by  the  horses  being 
in  apparenth"  particular  good  order ;  were 
they  fatP — That  would  be  good  order. 
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Now  what  became  of  the  gans  and  mus- 
kets, the  cannon,  the  dead  and  wounded 
of  this  battle? — There  were  none  at  all. 
The  horsemen  were  mounted  five  or  six 
abreast,  and  more  after  them. 

I  see  yon  are  sure  the  horses'  tails  were 
not  tied  together.  Were  there  real  living 
men  on  them  P — There  were,  and  women 
behind  the  men. 

Yes,  on  pillions.  Now,  tell  us  did  they 
charge  you,  or  you  charge  them  P — I  did 
neither. 

Had  the  women  their  arms  about  the 
men  P — They  were  holding  on. 

Now  I  have  to  ask  a  question  suggested 
by  Mr.  HatcJieU.  Do  you  conceive  that 
an  offence  against  the  Arms  Act? 
(Laughter.)  So  with  music  playing  and 
banners  flying,  and  women  with  arms 
round  the  men,  they  marched  out  of 
Mallow  P— Yes. 

Were  there  no  children  there  P — It 
would  not  be  a  place  for  them  in  the 
crowd. 

Were  the  bands  temperance  or  ttmper- 
ance  P — I  do  not  understand  tw^perance. 

I  beg  your  pardon.  I  assure  vou  I  mean 
no  impeachment  on  your  moral  character. 
I  wish  to  know  do  you  think  it  better  that 
the  people  should  amuse  themselves  play- 
ing  music  or  drinking  whiskey  P — Indeed 
I  Prefer  the  former. 

y^Jf  you  know  in  either  case  they  are 
prosecuted,  quacunque  ma,  as  we  lawyers 
say.  Did  you  make  any  report  of  this 
battle P^I  made  no  report;  I  took  no 
note. 

How,  then,  do  you  recollect  Mr.  0*Oon- 
nelVs  speech  P~  Because  I  took  a  great 
interest  in  hearing  Mr.  CfOonnell  speak. 

Are  you  a  Eepealer  P  you  took  a  great 
interest  in  Mr.  0  C<mneir§  speech  P — I  was 
glad  to  listen  to  a  good  speaker. 

Yon  had  better  wait  a  little,  then,  and 
hear  Mr.  Haichell  and  the  rest  here  P  --I 
would  be  glad  to  hear  gentlemen  of 
eminence. 

How  did  you  take  a  note  of  the  pause ; 
are  you  not  to  allow  a  pause  in  speaking  P 
— Certainly,  Sir. 

I  wish  to  know  now,  because  it  is  odd  a 
a  witnesfe  yesterday  said  Mr.  0*OonneU 
paused  P — I  took  no  note  at  all. 

Mr.  0*Connell  told  the  people  to  come 
armed  with  the  Repeal  card  P — Yes. 

Now,  when  you  heard  the  word  "armed  ** 
did  you  not  nud^e  the  man  next  you  P — 
I  was  nudging  him  to  get  on  as  quick  as 
I  could. 

He  said  the  sergeants  in  France  got 
promotion  ;  you  cocked  your  ears  at  that  P 
Now,  do  you  not  expect  to  be  promoted  to 
the  office  of  Head  Constable  wnen  the  trial 
is  over  P— That  is  for  the  Inspector- 
General. 

Well,  the  Inspector-General  is  a  reason- 
78181. 


able  man,  and  do  not  you  think  it  reason- 
able that  a  useful,  active  man  like  you 
should  be  promoted  P— It  is  reasonable. 

So  Mr.  O'OofmeU  said  when  we  got  it 
(Repeal)  the  labourers  will  be  farmers,  the 
farmers^entlemen,  and  the  gentlemen  all 
lords  P  There  will  be  no  commoners  then  P 
— You  will  be  a  lord  yourself.  Lord  BcUlW' 
collig  P  (Great  laughter.) — ^He  said  so. 

Tell  me  now  which  is  all  this,  treason, 
conspiraov,  sedition,  or  flat  burglary  P — 
I  never  joke  when  I  am  on  my  oath. 

There  was  a  country  fellow  on  the  plat- 
form who  told  a  person  in  the  crowd  whom 
you  did  not  see  to  be  gone,  and  not  create 
a  disturbance  P — ^I  did  not  know  what  he 
might  be  doine. 

You  have  idle  times  in  the  North,  I 
think  P~It  is  very  singular,  the  less  I  have 
to  do  the  better  I  like  it. 

Now  did  you  not  say  you  never  ioked 
when  on  your  oathP — That  is  really  no 
joke,  Sir. 

You  were  not  much  pressed  on  that 
day  P— Indeed  I  was  by  the  crowd. 

Why  vou  are  joking  again,  but  there 
was  nothing  more  to  incommode  you 
— your  whiskers  were  not  pulled  P — The 
crowd  was  very  great. 

Were  there  ladies  and  gentlemen  a- 
mongst  them  P — Neither. 

Did  you  dine  comfortably  that  day,  and 
had  you  a  good  bed  P— It  was  pretty  hard. 

When  did  you  leave  Mallow  P— That 
evening. 

When  did  they  ferret  you  out  as  a  wit- 
ness P — About  the  month  of  Decembcn*. 

Are  there  any  respectable  people  in 
Mallow — any  proprietors  in  the  town — 
shopkeepers  or  landholders  near  it  P — 
Plenty. 

Why,  then,  have  they  pitched  on  vou — 
a  policeman  who  escaped  to  tell  of  your 
imminent  hair-breadth  escape  from  the 
scene  of  slaughter  P — I  was  sent  here. 

Now,  sir,  sincerely  trusting  you  may 
speedily  obtain  that  promotion  which  you 
so  richly  deserve,  I  have  the  honour  to 
wish  you  a  very  good  morning. 

Henry  ^ocJ/re^— Examined  by  Freeman. 

I  am  a  constable  stationed  at  Donard, 
six  miles  from  Baltiufflass.  On  the  6th  of 
August  I  was  ordered  into  Baltinglass.  I 
saw  great  numbers  in  the  town  between 
twelve  and  one  o*clock.  I  saw  them  coming 
in  waggons  from  Rathvilly.  I  saw  one 
band.  The  band  was  in  a  waggon.  I  saw 
several  banners,  but  I  do  not  recollect  the 
inscriptions.  The  meeting  was  held  near 
the  town.  I  heard  Mr.  Nolan  desire 
numbers  of  people  to  go  to  meet  Mr. 
0*C<ynndh  I  heard  a  man  saying,  that 
"  the  shouts  were  frightening  the  piffeons." 
"Yes.    and   the   ^^^^^.^il,^'^ 
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another.  This  was  before  Mr.  Nolan,  I 
cannot  say  what  time  I  heard  the  expres- 
sion, bat  I  think  it  was  between  twelve 
and  one.  I  met  Mr.  0*OonneU  on  the 
road  coming  in,  nearly  abont  one  o'clock. 
I  heard  a  man  say  tbat  this  was  the  day 
that  would  frighten  Saunders,  I  know 
Mr.  Bcbert  Samders;  he  lives  at  Saunders- 
grove,  a  little  more  than  two  English 
miles  from  Baltinglass.  This  was  mst 
before  Mr.  0*Oonnell  came  up.  I  made  a 
memorandum  the  very  day,  just  after  the 
meeting.  I  do  not  recollect  any  other 
expression.  I  attended  the  meeting.  I 
saw  Mr.  (yOomiell,  Mr.  lMwlor,the  Rev,  Mr. 
Nolan,  Mr.  Steele,  and  young  Mr.  O'Con^ 
nell,  Mr.  O'Oonnell  spoke,  and  said  *'  that 
he  did  not  despair  of  getting  the  Repeal, 
for  he  had  the  people  to  back  him  ;  "  he 
also  said :  **  there  were  some  millions  of 
money  sent  out  of  the  country  "  ;  he  did 
not  say  how  much ;  he  stated  that  the 
taxes  were  to  be  paid  out  of  some  fund ;  I 
heard  him  say  something  about  Lord 
Wichlow ;  I  heard  him  caU  Mr.  Fenton  a 
"  bog-trotting  agent  ;  "  I  heard  Mr. 
0*Connell  say  thHt  they  would  get  the 
Bpcpeal ;  that  they  would  not  be  refused 
as  they  were  all  sober  and  determined 


Gross-examined  by  Fitzgibhon, 

I  was  not  insulted,  molested,  nor 
was  any  expression  used  hurtful  to  my 
feelings.  There  was  no  attempt  to  re- 
move me  from  the  crowd.  I  might  have 
got  up  to  the  platform.  Mr.  Nolan  was 
near  me.  The  person  who  made  the 
reply  that  the  meeting  would  frighten  the 
Protestants  was  near  me.  I  was  within 
a  yard  of  him.  I  did  nothing.  I  looked 
at  him.  I  would  not  know  him.  He 
appeared  to  be  a  couDtryman.  He  was  in 
a  frieze  coat.  I  did  not  know  the  man 
who  spoke  about  frightening  the  pigeons. 
I  cannot  name  anv  man  wno  heard  that 
expression.  I  endeavoured  to  avoid  the 
notice  and  the  eyes  of  those  that  knew 
me.  Any  place  that  I  saw  them,  I  would 
slip  off*  to  some  other  part  of  the  crowd. 
I  had  no  trouble  to  do  that.  9  I  found  a 
place  where  none  knew  me,  in  front  of  the 
platform,  sometimes  twenty  and  some- 
times ten  yards  from  it,  in  oifferent  parts 
of  the  crowd.  When  I  heard  the  ex- 
pression, "This  is  the  day  that  will 
frighten  Saunders,**  I  was  beyond 
Hughes*  hotel  on  the  Dublin  road.  There 
was  nobody  I  knew  near  me  then.  I 
cannot  say  whether  any  other  person 
heard  the  expression.  I  was  near  the 
man  that  said  it.  I  do  not  know  him.  I 
did  not  ask  hira  his  name.  I  did  not 
think  it  was  mv  duty.  I  took  a  note  of 
the  expression  between  the  time  I  heard 


it  and  the  termination  of  the  meeting.  I 
did  it  on  the  side  of  the  road.  I  have  not 
got  the  note  here.  I  believe  the  original 
note  is  burned.  I  heard  words  to  that 
effect  from  several  persons;  some  said, 
**  Saunders  will  be  frightened  to-day." 
Another  said,  "Devil's  cure  to  him,  he 
would  not  come  down  and  join  the 
people  for  Bepeal."  I  made  out  my  report 
from  the  notes  which  I  took  on  the  day  of 
the  meeting,  and  then  I  copied  what  I 
have  in  my  book  from  mv  report.  I 
have  the  report  here.  I  do  not  find 
in  it  anything  about  **  Devil's  cure  to 
Saunders," 

Henry  Twist — Examined  by  MarUey, 

A  sub-constable.  Confirmed  the  evidence 
of  the  last  witness. 

I  am  sure  there  were,  at  all  events, 
5,000  persons  at  the  Baltinglass  meeting ; 
I  am  confident  that  I  am  greatly  under 
the  mark;  I  heard  people  in  the  crowd 
make  various  political  observations;  I 
heard  some  people  saying,  "Ireland  was 
ti^ampled  on,  but  she  shall  be  so  no 
longer." — "The  time  is  nearer  than  you 
think.  Let  us  wait  patiently  for  some 
months.  Lreland  was  trampled  on  long 
enough,  but  she  shall  be  so  no  longer. 
The  meeting  lasted  as  well  as  I  re- 
member from  about  half- past  two  to  six 
o'clock. 

Cross-examined  by  Macdonogh. 

I  took  no  notes  of  what  was  said  by  the 
speakers. 

I  presume  that  when  you  heard  the 
people  say,  "  the  time  is  nearer  than  you 
think,"  they  were  speaking  of  the  Bepeal 
of  the  Union  P — I  could  not  say  ;  but  you 
may  suppose  so  if  you  like. 

You  are  not  able  to  ascribe  any  other 
meaning  to  it;  but  the  Bepeal  of  the 
Union  was  the  subject  they  were  discuss- 
ing ? — It  was. 

Did  you  see  all  the  people  retire? — I 
cannot  say  I  saw  them  all  retire,  but  I 
saw  them  going  away  in  every  direction. 

There  was  no  breach  of  the  peace  at 
that  meeting  P — Not  that  I  could  see. 

And  no  tendency  to  a  breach  of  the 
peace  P — No ;  not  the  slightest. 

Everything  went  off*  very  peaceably  P — 
It  did. 

Patrick  Lenehan — ^Examined  by  Tomb, 

A  police-constable.  Also  spoke  to  the 
Baltinglass  meeting.  After  the  meeting 
was  over  I  went  across  the  bridge  towards 
Baltinglass'in  the  direction  of  the  barracks. 
The  place  was  very  much  thronged;  I 
heajd  some  of  the  people  saying " 
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Moore:  Does  your  Lordship  think  this 
is  evidence  to  aneot  the  traversers — what 
was  said  or  done  by  the  people  after  the 
meeting  had  taken  place,  and  whether 
that  can  give  a  character  to  the  meeting  P 
Tomib :  I  submit  that  the  effect  produced 
by  the  meeting  is  evidence. 

Pbnubpather,  L.O.J. :  The  objection 
may  be  premature ;  but  I  think  we  cannot 
exclude  the  evidence. 

Witness:  I  was  obliged  to  stop  on  the 
bridge,  it  was  so  crammed,  and  tnere  was 
such  a  lot  of  people  there.  One  of  them 
said,  "  The  Repeal  is  certain  now ;  we  must 
get  it."  Another  said,  **  If  we  do  not  get 
it  quietly  we  will  fight  for  it."  Another 
saia,  *'We  will  turn  out  to  a  man  and 
fight  for  Repeal." 

Moore  and  HaicTieU  objected.  If  such 
conversations  took  place  at  or  before  a 
meeting  where  a  party  was  present,  and 
f^om  which  he  had  the  option  of  with- 
drawing if  he  pleased,  he  might  be  afl'ected 
by  them.  But  suppose  evervthing  to  have 
been  fair,  legal,  and  tranquil  at  a  meeting, 
and  when  it  separates,  and  his  connection 
with  it  ceases,  and  it  becomes  impossible 
for  him  to  set  matters  right,  or  to  be 
answerable  for  the  conduct  or  declarations 
of  parties  who  may  not  have  been  at  that 
meeting  at  all,  although  coming  from  the 
direction  of  it,  it  would  be  surely  incon- 
sistent that  a  man  should  be  affected  in 
character,  property,  liberty,  or  perhaps  in 
life,  by  the  conversations  of  persons  over 
whom  he  had  no  control. 

Tomb:  Perhaps  I  might  be  permitted 
to  ask  the  Witness  a  question  or  two,  as  to 
the  distance  of  the  place,  where  he  heard 
these  expressions,  to  the  place  of  meeting. 
How  far  is  the  bridge  of  Baltinglass 
from  the  place  where  the  meeting  was  P — 
I  think  it  was  about  balf-a-mile. 

How  long  after  the  proceedings  at  the 
meeting  was  it  you  heard  these  expres- 
sions P — It  was  not  an  hour. 

Were  the  people  going  home  from  the 
meeting  at  the  time  P — They  were  going 
off  in  ©very  direction. 

Tomb:  These  declarations  are  evidence 
to  8 how  what  the  nature  of  the  meeting 
was,  and  the  efi'ect  likely  to  be  produced 
by  the  language  used.  I  am  not  aware 
that  there  is  an^  express  authority  upon 
this  point ;  but  in  the  case  of  the  Man- 
chester riots  it  was  ruled  that  even  what 
was  said  the  night  before  a  meeting  was 
evidence  for  the  purpose.  Bedford  v. 
BirleyXa)  Bex  v.  Htmt.{b) 

Pebbin,  J. :  In  that  case  it  was  what 
they  said  when  they  compelled  others  to 
go  with  them  to  form  part  of  the  meeting. 


(a)  S  Stark  N.  P.  C.  87. 
(6)  8  B.  &  Aid.  674. 


Moore :  In  the  absence  of  authority  the 
Oourt  must  look  to  the  priaciples  of  com- 
mon sense  and  common  justice.  Is  every 
individual  who  has  attended  a  meeting  to 
be  made  responsible  for  everything  which 
may  be  said,  an  hour  after  the  meeting, 
by  persons  wno  may  act  illegally  or  make 
use  of  illegal  expressions  P 

Attorney  Qeneral:  In  Bedford  v.  Birley, 
Holroyd,  J.,  admitfed  evidence  of  the  con- 
versations of  persons  going  to  a  meetings 
and  upon  a  motion  for  a  new  trial  in  that 
case,  the  Oourt  decided  that  the  evidence 
was  properly  received ;  and  Lord  Tenterden 
in  his  jud^ent,  says,  after  referring  to 
the  admissibility  of  other  pieces  of  evi- 
dence, 

*<  If  all  that  wa8  legitimate  evidence,  a  for- 
tiori the  conduct  of  persons  probably  and 
apparently  going  towards  the  meeting  would 
most  uadoubtedly  be  evidence,  for  it  is  by  such 
evidence  only  you  are  able  to  discover  that 
which,  though  not  the  professed,  was  the  real  ob- 
ject of  the  meeting.  For  it  is  evident  soch  a  meet- 
ing could  not  be  held  at  all,  if  they  did  not  at 
least  take  care  to  hold  forth  a  legitimate  object. 
It  was,  therefore,  of  the  utmost  importance  to 
show  what  was  said  by  persons  going,  or  pre- 
paring to  go,  to  sach  a  meeting." 

Therefore,  the  evidence  of  these  conver- 
sations is  admissible,  for  common  sense 
tells  us  iJiat  what  is  said  by  persons  who 
have  been  at  the  meeting  is  more  likely  to 
show  the  motives  of  the  people  and 
character  of  the  meeting  than  what  was 
said  before  the  meeting  was  held. 
Phill.  on  Evidence,  p.  201. 

Whiteside :  The  first  case  cited  by  the 
Attorney  General  is  not  in  point.  Lord 
TerUerden's  language  in  that  case  is : 

<Mt  seems  to  me  to  be  quite  impossible  to 
maintain  that,  with  reference  to  such  pleas  (viz. 
averring  the  existence  of  a  conspiracy),  it  is  not 
proper  to  give  evidence  of  antecedent  speeches, 
doinffs,  and  sayings  of  the  persons  calling  the 
meetmg  together." 

It  does  not  appear  that  the  persons  who 
made  use  of  these  expressions  belonged  to 
those  who  called  the  meeting  together. 
The  rule,  as  laid  down  in  FhilUps  on 
Evidence  (p.  201),  is : 

**  That  declarations  or  writings  explanatory 
of  the  nature  of  a  common  object,  in  which  the 
prisoner  is  engaged,  together  with  others,  are 
receivable  in  evidence,  provided  they  accompany 
acts  done  in  the  prosecution  of  such  an  object, 
arising  naturally  out  of  these  acts,  but  not  being 
in  the  nature  of  a  subsequent  statement  or  con- 
fession of  them." 

I  do  not  contend  that  what  was  said  or 
done  by  persons  at  the  meetings  would 
not  be  evidence  against  the  traversers ; 
but  I  do  contend  that  they  cannot  be  held 
responsible  for  the  language  uttered,  when 
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the  meeting  was  oyer,  by  persons  'Over 
whom  they  had  no  control.  In  Bec^ford  v. 
Bvrley  it  was  antecedent  declarations 
which  were  admitted;  in  Lord  George 
GordorCs  case, (a)  the  expressions  were 
made  nse  of  while  the  mob  were  pulling 
down  a  house. 

AUomey  General:  In Dommarees'  case ,(6) 
the  crowd,  when  the  expressions  were  used, 
were  after  aocomnanjing  Dr.  Sacheva/rdl 
home  to  the  Temple  after  a  meeting.  We 
rely  on  these  expressions  as  part  of  the  r^s 
geitcB, 

Obamptok,  J.:  The  eridence  in  Dam- 
marees*  case  was,  that  the  mob  who  ac- 
companied Dr.  Sachevarell  home  to  the 
Temple  made  use  of  the  expressions  ;  but 
it  does  not  say  that  they  accompanied  him 
f^om  the  meeting.  That  is  the  important 
fact  to  be  ascertained ;  if  the  exprCEsions 
were  used  before  the  meeting,  it  would  be 
a  settled  case.. 

p£RRiK,  J. :  In  Dammarees*  case  they 
were  shouting ;  here  you  want  to  give  in 
eyidence  the  conversation  which  passed 
between  two  individuals. 

PENNEPATHEa,  L.O. J. :  Let  it  be  ascer- 
tained whether  these  persons  were  at  the 
meeting. 

Tomb :  Where  were  the  men  P — On  the 
bridge  when  I  came  up.  I  cannot  swear 
that  they  formed  a  portion  of  the  people 
who  were  at  the  meeting. 

Pennefather,  L.O.J. :  The  Crown  must 
withdraw  the  evidence  ;  and  if  the  Jary 
have  taken  a  note  of  it,  they  must  strike 
it  out. 

Oross-examined  by  Moore, 

All  was  quiet  at  the  meeting.  There 
was  perfect  peace,  no  acts  of  violence  were 
committed.  I  did  not  see  anything  like 
the  least  breach  of  the  peace. 

Manua  £ii^^— Examined  by  Holmes, 

A  police  constable.  Also  spbke  to  the 
Baltinglass  meeting.  I  heard  people  speak 
of  Mr.  Scrnndera  before  Mr.  0*Uonndl  came 
in.  I  took  notes  of  what  passed  that  day. 
I  wrote  them  out  next  morning.  I  heard 
three  or  four  people  say  that  Mr.  Scmnders* 
house  ought  to  be  attacked,  because  it  was 
once  the  seat  of  blood ;  this  was  said  be- 
fore Mr.  O'ConneU  came  in.  I  heard  them 
say  nothing  more,  except  that  Mr.  O^Con- 
neU  ordered  the  people  to  pull  up  opposite 
Mr.  Saunders*  house,  until  he  had  him 
cheered;  this  is  what  caused  the  conversa- 
tion about  the  attack.  A  man  came  up 
who  said  he  saw  Mr.  O^OonneU  at  Mr. 
Sa/undera*, 


(rt)  15  St.  Tr.  558. 
(6)  15  St.  Tr.  642. 


Oross-examined  by  0*Haga/n, 

There  was  no  breach  of  the  peace  that  I 
saw,  or  even  the  appearance  of  it  I 
heard  one  person  say,  when  Mr.  (/Connell 
caUed  to  have  three  cheers  for  Mr.  5aiin- 
ders,  that  he  ought  to  be  attacked.  When 
Mr.  O^ConneU  said  there  should  be  a  cheer 
for  Mr.  Saunders,  the  people  said  ho  should 
be  attacked.  After  the  meeting  was  over, 
the  people  went  away  peaceable. 

John  Taylor — Examined  by  the  Attorney 
General, 

A  police  constable.  Also  spoke  to  the 
Baltinglass  meeting.  I  heard  MT.O*Oonnell 
say  he  would  get  the  Repeal  if  the  people 
stood  to  him ;  ne  was  able  to  get  it ;  I  heard 
him  say  what  a  blessed  thing  it  would  be 
to  have  the  Reped ;  there  was  the  Earl  of 
Wicklow  a  member  of  Parliament,  and 
what  did  he  do  for  Ireland?  He  was 
happy  to  see  them  there,  and  if  he  wanted 
them  again  he  asked  them  would  they  not 
come,  and  thev  all  shouted  that  they 
would  come,  and  they  held  up  their  hands. 
When  he  said  he  would  get  the  Repeal  of 
the  Union  if  they  would  stand  to  him, 
they  said  they  would  stand  to  him,  and 
fight  for  it  if  necessary.  I  heard  nothing 
e£e  from  any  of  the  crowd  assembled 
there.  I  heard  another  gentleman  speak, 
whom  I  heard  the  people  call  Mr.  0*Beilly; 
he  spoke  of  the  villainous  Government,  who 
put  Irishmen  in  the  way  of  having  their 
Dones  perishing  in  foreign  lands — perish- 
ing at  Oabul  — Devil's  cure  to  them,  why 
did  they  go  there  P  He  also  said  he  hoped 
they  (the  people)  would  never  put  them- 
selves in  such  a  way,  and  they  said  not ; 
I  remember  nothing  further. 

Cross-examined  by  ITCaHhy, 

I  am  a  policeman  of  the  lowest  grade.  I 
saw  Captain  Conway,  the  county  Inspector 
at  the  meeting.  I  am  not  in  the  habit  of 
reporting  speeches  at  meetings.  On  the 
6th  of  August  I  had  an  occasion  to  refresh 
mv  memory  of  what  took  place,  and  having 
allowed  six  months  to  pass,  I  now  come  to 
give  evidence  without  a  note  of  what  took 
place.  Mr.  O'OonneU  did  use  the  words 
"  We  will  have  a  Repeal  of  the  Union  if 
you  stand  to  me." 

A  Jwror, — Repeat  what  Mr.  O^Beilly 
said  in  his  speech  respecting  the  emigra- 
tion of  the  people  by  the  villainous  Grovem- 
ment.  He  said :  **  See  how  that  villainous 
Government  has  treated  Irishmen,  leaving 
their  bones  to  perish  in  a  foreign  land,  in 
Oabul." 

John  ITOawn — Examined  by  Smyly. 

A  constable.    Spoke  to  the  meeting  at 

Clontibret,   on  the  15th  of   August.      It 
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was    a    large   meeting.     I    made    it  a 
point  to  attend  to  the  speakers.    I  can 
tell  some  parts  of  a  few  of  the  speeches. 
I  took  a  few  notes.    I  took  them  on  the  day 
of  meeting.    I  can  speak  from  memory  of 
the  Kev.  Mr.  Tiemey*8  speech.    He  spoke 
Tory  briefly.    I  took  short  notes  of  what 
the  Bey.  Mr.  Tiemey  said.    He  said  the 
Union  was  carried    by  every  species  of 
frand  and  cormption.    In  consequence  of 
tho  crashing  I  got,  I  could  not  write  any 
more  of  what  he  said.    I  recollect  seeing 
the  Bey.  Mr.  Tiemey  some  time  before  the 
meeting  took  place.    I  saw  him  oonyenient 
to  his  own  house.    He  liyes  in  the  town- 
lands  of  Slisnaganchin:    I  had  fr  conyer- 
sation  with  him  about   the  meeting.    I 
was  instructed  to  inquire  of  Mr.  Tiemey, 
in  consequence  of  the  many  reports,  when 
the    meeting    would    take    place.       As 
nearly    as    I     can     recoUeot,    when    I 
went  to  him,  the  conyersation  was   this. 
He   said,  the   day   was    not  yet   fixed; 
that  it  depended  upon  the  conyenience  of 
some  barristers,  to  whom  he  had  written, 
to  attend.    He  adverted  to  the  Union; 
and  he  repeated  that  it  had  been  fraudu- 
lently carried.    He  said  it  was  not  bind- 
ing ;*  he  represented  it  to  be  a  nullity  and 
a  concoction,  that  it  was  not  binding  upon 
conscience.      He  said   that   the   feeling 
towards  Bepeal   was  becoining  general; 
that  it  had  extended  itself  *to  the  army; 
that  the  army  were  favourable  to  Bepeal, 
and  partook  of    the  enthusiasm  of  the 
people  ;  and  that  they  could  not  be  so  easily 
led  to  spill  the  blood  of  their  fellow-men 
by  the  bayonet,  for  seeking  redress  of  their 
grievances  peaceably.    I  remember  him 
speaking  as  to  what  the  army  had  done 
in    Spain.     That   was   on   the   16th   of 
June. 

Moore:  1  object  to  the  Witness  being 
examined  as  to  a  private  conversation 
occurring  so  long  before  the  meeting.  We 
came  here  prepared  to  meet  certain  overt 
acts  in  the  indictment.  One  of  thos^ 
overt  acts  is  the  meeting  of  the  15th  of 
August,  but  we  are  not  in  any  manner 
apprised,  either  by  the  bill  of  particulars 
or  by  the  indictment,  of  a  convex  sation 
alleged  to  have  taken  place  two  months 
before  the  meeting. 

PfiNiiE7ATH£B,  L.O.J. !  The  Conversation 
is  a  declaration  by  one  of  the  parties  him- 
self respecting  the  preparation  for  a  meet- 
ing that  had  b^en  spoken  of  as  known,  and 
that  was  to  take  place.  Surely  this  has 
some  reference  to  the  part  Mr.  Ttemey  took 
at  Olontibret,  which  is  one  of  the  overt  acts 
alleged  against  Mr.  Tiemey. 

Smyly :  Yon  just  began  to  say  something 
about  what  Mr.  Tiemey  said  respecting 
the  soldiers  in  Spain. 

Did  Mr.  Tiemey  say  anything  moreP 
•—He  did;  the  conversation  might  have 


lasted  about  a  quarter  of  an  hour ;  but  1 
cannot  charge  my  memory  with  every- 
thing that  occurred. 

Do  you  recollect  anything  m©re  P--He 
ppoke  about  the  Association ;  he  said  if  it 
did  not  ultimately  attain  its  object,  it 
would  at  least  have  done  thus  much — 
that  the  country  would  get  something  else 
besides  bayonets. 

Pbrkin,  J. :  Bepeat  that — ^repeat  what 
he  did  say  P — He  said  that  the  Association, 
even  if  it  should  not  finally  or  ultimately 
succeed  in  attaining  its  object,  had  done  so 
much  at  least,  that  the  country  would  get 
other  measures  than  the  bayonet;  or 
words  to  that  effect. 

Smyhf:  About  what  number  attended 
the  meeting  of  the  15th  of  August  P— It  is 
very  difficult  to  form  an  estimate. 

Can  you  make  a  guess  at  the  number  P 
— I  heard  persons  say  there  were  30,000. 


OroBS-examined  by  Moore, 

I  am  stationed  in  the  parish  of  Olonti- 
bret.  I  have  been  quartered  there  since 
1841.  Mr.  Tiemey  is  the  Boman  Oatholic 
clergyman  of  the  parish.  There  was  not 
any  person  with  me  when  I  had  the  con- 
yersation with  Mr.  Tiemey  on  the  16th  of 
June.  When  I  first  went  up  Mr.  Tiemey 
was  in  conversation  with  another  man, 
who  went  away  as  soon  as  he  saw  me 
approaching.  There  were  some  persons 
working  in  an  adjoining  field  a  few 
perches  off,  but  it  is  mv  impression  that 
they  did  not  hear  anything  that  we  said. 
I  can  write.  I  was  at  the  meeting  in  ques- 
tion, dressed  in  my  policeman's  clothes,  on 
the  platform,  and  took  some  notes  of  what 
was  said.  I  have  them  with  me.  I  made 
a  short  note  in  my  diary  of  my  conversa- 
tion with  Mr.  Tiemey  on  the  16th 
of  June.    I  have  a  copy  of  it  with  me. 

"  Friday,  16th  of  June,  saw  Priest  Tiemey  on 
the  subject  of  the  Olontibret  Bepeal  meeting, 
who  said  that  the  period  was  not  fixed  as  yet, 
and  that  it  depended  on  the  convenience  of  bar- 
risters who  were  to  attend,  and  who  would 
give  the  authorities  sufficient  notice,  &f .,  &c., 
&c." 

That  is  the  whole  of  what  I  took  down 
on  the  subject  of  the  meeting.  There  is 
not  a  word  of  Mr.  Tierney's  having  spoken 
about  Bepeal  and  Spain  in  my  diary.  I 
have  no  note  of  the  conversation  with 
regard  to  Spain  and  the  army.  When  I 
Understood  I  was  to  be  examined  from 
Oaptain  Johnston,  I  took  a  sort  of  note 
of  it.  That  was  some  time  in  October. 
I  am  not  a  Boman  Oatholic.  I  knew  Mr. 
Tiemey  before  the  16th  of  June.  He  knew 
me  to  be  a  policeman.  I  had  on  my 
uniform  on  the  16th. 
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Moore :  Has  Mn  Ttemey  ever  assisted 
yoa  in  keeping  the  peace  in  the  parish  P — 
fie  has  assisted  me,  inasmuch  as  he  has 
sent  for  me,  and  given  me  information  in 
reference  to  the  concealing  of  a  birth, 
and 

In  what  other  way  has  he  assisted  yon  P 
— He  also  gave  me  information  about 
another  girl  deserting  her  child.  There 
were  magistrates  at  the  meeting  at  Glon- 
tibret.  I  saw  Mr.  PlunJeet  and  Mr.  Oolden 
there,  but  not  on  the  platform.  There 
were  military  and  police  there,  but  I  do 
not  know  who  sent  them.  I  do  not  recol- 
lect haying  heard  that  they  were  sent  to 
the  meeting  at  the  request  or  suggestion 
of  Mr.  Tiemey,  but  I  will  not  swear  that 
I  did  not  hear  it. 

WiUiam  Thompson  —  Examined  by  Baker, 

Head  constable  of  police.  Also  spoke 
to  the  Glontibret  meeting,  I  was  on  the 
platform  when  Captain  Seager,  the  Chair- 
man, spoke.  I  took  a  note  of  what  he 
said,  but  I  could  not  undertake  to  say 
what  the  precise  words  were.  I  heard 
him  ask : 

**  Whether  they  bad  all  got  Repeal  cards,  and 
if  not,  they  thoold  lose  no  time  in  getting  them 
for  he  had  reason  to  know  that  other  associa- 
tions had  signs  and  passwords  by  which  they 
might  know  each  other,  and  why  should  not 
they?" 

The  Chairman  also  said : 

**  I  know  no  other  better  way  of  your  know- 
ing each  other,  than  your  getting  Repeal  cards." 

The  Chairman  afterwards  desired  the 
meeting  to  go  home  quietly,  and  insult  no 
person.  I  also  heard  Mr.  0*Neil  Daunt 
speak,  and  took  note  of  what  he  said.  He 
commenced  by  saying: 

"  I  bless  God  I  belong  to  this  land,  and  to 
this  people.  You,  the  people,  should  have  this 
land  if  you  are  worthy,  and  who  dare  say  that 
you  are  not  ?  " 

I  heard  Mr.  Dawni  also  say : 

"  The  Repeal  now  or  never.  Now  and  for  ever 
— if  Peel  and  Wellington  came  and  said,  *  we 
will  give  you  everything  you  want,  only  give  up , 
Repeal,*  we  would  tell  them  we  would  not — 
never." 

I  also  heard  him  say  in  another  part  of 
his  speech  : 

*'  Before  God  we  swear  they  shall  not  bully  us 
longer.  If  we  had  an  Irish  Parliament  once  we 
wo^d  have  the  power  to  keep  it ;  but  we  must 
now  stand  to  our  colours,  and  presevere  in  the 
course  0*Connell  pointed  out  to  us;  then  in 
place  of  six  struggles  or  battles  for  Repeal,  one 
will  do  for  aU." 

Did  he  say  anything  more  P— -Tes,  he  said : 
**  Are  we  not  as  good  as  the  English  ?     (A 
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voice  said,  *  Better.')  We  are  here  to-day,  to 
tell  John  Bull  that  we  shall  have  it.  Ireland 
shall  be  free,  for  Ireland  deserves  her  liberty. 
The  Glontibret  boys  will  fight  the  Repeal  battle 
to  the  last,  with  G^*s  blessing,  to  stand  to  our 
colours  for  Repeal,  and  nothing  but  Repeal." 

Is  that  the  whole  of  it  P— It  is. 

Did  you  hear  other  speakers  address  the 
assembly  ? — I  did. 

Whom  did  you  hearP  I  heard  Mr. 
M*Mahon;  he  was  introduced  as  Coun- 
sellor M*Mdhon ;  he  spoke  to  a  resolution 
which  was  moved  by  the  Eev.  Thomas 
Tierney, 

Did  you  see  any  of  the  traversers  at  that 
meeting  P — I  saw  the  Rev.  Mr.  Tiemey, 
but  none  of  the  other  traversers. 

Cross-examined  by  Henn. 

I  was  at  the  end  of  the  platform;  it 
might  have  been  two  or  three  yards  from  it 
when  I  heard  Mr.  Baunt  speak.  Struggles, 
not  battles,  was  the  word  he  used.  The 
meeting  was  perfectly  quiet.  It  was  most 
peaceable.  I  was  on  the  platform  in  uni- 
form. There  was  no  objection  to  my 
taking  notes  there.  I  spoke  to  a  person 
who  was  pushing  up,  and  said :  *^  You  will 
see  the  account  in  the  newspapers  in  a 
day  or  two,"  and  he  replied :  **  No  doubt ; 
but  we  do  not  want  to  see  the  notes  you 
take  of  it." 

Jamee  TTaZfcer— Examined  by  Napier. 

A  sub-inspector  of  constabulary.  Spoke 
to  the  meeting  af  Tara  on  August  15.  I 
was  there  under  the  command  of  Captain 
Bespa/rd,  stipendiary  magistrate.  '  I  was 
on  the  ground  before  the  meeting  com- 
menced. I  saw  part  of  the  people  coming; 
they  approachea  to  the  meeting  from  all 
directions;  there  were  probably  100,000 
persons  present.  I  observed  music  and 
banners.  There  were  also  bands.  The 
btfnds  generally  had  certain  uniforms.  I 
saw  a  harp,  but  I  did  not  hear  it  played. 
I  saw  Mr.  O'ConneU  there.  I  did  not  see 
any  of  the  other  traversers  there. 

Cross-examined  by  Close* 

I  was  for  some  hours  through  the  crowd 
that  day.  Their  demeanour  was  per- 
fectly peaceable.  I  observed  females  there. 
There  were  many  carriages,  and  a  good 
number  of  ladies.  The  bands  were  tem- 
perance bands.  For  a  considerable  time 
before  that  meeting  they  dressed  in  fancy 
dresses. 

Oeorge  Dcapari— Examined  by  Serjeant 
Warren* 

1  was  in  the  constabulary.    I  am  now 


Digitized  by\^0(jy  K:! 


269] 


The  Queen  against  O'Connell  and  others,  1843-4. 


[270 


Besident  Magistrate  in  the  county  of 
Meath.  I  recollect  the  16th  of  August ; 
I  was  in  the  town  of  Trim  ;  that  morning 
there  was  an  assemblage  of  people,  who 
formed  in  Trim,  and  marched  through  the 
town,  in  ranks  four  deep,  towards  Tara, 
which  is  about  six  Irish  miles  from  Trim. 
There  were  bands  in  carriages  preceding 
them.  There  were  persons  who  had  wancE 
who  assumed  command.  I  heard  some  of 
them  say,  "Keep  your  ranks," — **Keep 
your  step."  I  went  to  Tara  by  a  different 
road.  Isot  the  twentieth  part  of  the  per- 
sons assembled  passed  through  Trim.  I 
knew  a  man  there  from  Kil<mre.  There 
were  men  from  Tipperary,  Wexford,  Dub- 
lin, and  Westmeat^  there.  One  man  told 
me  he  came  from  Nenagh,  another  from 
Wexford — I  knew  this  only  because  they 
told  me  so.  I  was  at  Tara  some  time 
before  Mr.  O^Oownell  came  there.  Various 
parties  marched  up  in  procession,  with 
Dands  playing  and  banners  flying,  but  not, 
perhaps,  as  regularly  as  they  passed 
through  Trim.  It  would  be  impossible  to 
form  an  accurate  estimate  of  the  numbers. 
My  own  opinion  is  that  there  were  100,000 
persons  present,  at  least.  Perhaps,  in 
saying  so,  I  am  under  the  mark.  I  calcu- 
lated there  were  about  7,000  horsemen. 
I  counted  nineteen  bands.  I  did  not  see 
any  persons  on  the  Hill  of  Tara  assuming 
the  command.  Mr.  O'OonneK'jproces- 
sion  came  up  at  two  o'clock.  When  he 
got  on  the  platform  a  great  many  people 
crowded  on  it,  and  I  think  within  an  hour 
and  a  half,  a  sudden  movement  took  place, 
and  they  all  went  away  in  bodies  of 
20,000,  as  if  there  was  a  pre-concerted 
plan.  They  separated  about  four  o'clock, 
in  the  ordinary  way  a  crowd  would  sepa- 
rate. I  heard  seme  obsenrations.  I  was 
standing  on  a  ditch  as  Mr.  0*Oonnett  came 
by,  when  a  respectable,  well-dressed  man 
turned  to  me  and  said :  "  It  is  not  gentle- 
men O'Connell  wants  here  to-dav."  I 
turned  and  looked  at  him,  and  asked  what 
he  wanted?  He  said,  ''He  wants  men 
with  bone  and  sinew,  that  will  be  able  to 
do  the  work  when  it  comes."  Mr.  Walker, 
the  sub-inspector,  and  Major  Westenra, 
were  standing  near  me.  I  said :  "  I  sup- 
pose men  like  those  frieze-coated  fellows 
there."  "  Just  so,"  said  he.  "May  I  ask 
you,"  said  I,  **  where  you  came  fromP  " 
"  I  came  from  the  barony  of  Shilmalier,  in 
the  county  of  Wexford."  I  said,  "  Pray, 
did  many  come  with  you  P  "  "  Yes,"  said 
he,  "two  thousand  came  from  Wexford, 
and  three  thousand  joined  us  in  Kildare." 
When  Mr.  (yOorme^B  procession  had 
passed  by,  he  said :  "  Yon  did  not  take  off 
TOUT  hat  to  Mr.  O'Connell  r  you  do  not 
belong  to  our  party."  "  Certainly  not," 
said  I.  He  said,  **  I  knew  by  the  curl  of 
your  lip  you  did  not."  I  said,  "  I  am  yery 


glad  to  hear  that  your  eyes  told  you  so 
much  truth.  I  am  only  amusing  myself ; 
I  do  not  belong  to  any  party."  He  said, 
**  Oh !  no  matter,  we  will  let  you  come  on 
the  field,  for  all  that."  A  countryman 
then  came  up,  and  said  to  him,  "You  do 
not  know  that  gentleman ;  you  had  better 
leave  him  alone."  They  said,  when  they 
saw  Major  Westenra,  **Long  life  to  the 
furrmer"  I  think  they  mistook  Major 
Westenra  for  a  foreigner,  on  account  of 
his  moustache.  **  We  can't  get  Repeal 
without  them ;  long  life  to  '  Jjeather  BoU 
land.**'  I  afterwards  found  out  it  was 
Mr.  Ledru  Eollin  they  meant.  (Laughter.) 

Cross-examined  by  HatchelL 

I  do  not  reside  in  Trim,  I  slept  there 
the  night  before ;  I  was  desired  to  attend 
there ;  it  is  my  duty  to  attend  all  public 
meetings  of  the  kind ;  I  saw  the  people 
move  from  Trim  ;  I  went  to  the  head  of 
the  town  to  make  a  calculation ;  I  have 
been  twenty  years  in  that  district ;  I  gene- 
rally attend  fairs,  petty  sessions,  quarter 
sessions ;  I  am  well  known  both  by  men, 
women,  and  children  ;  I  am  sure  they  all 
know  me  except  those  who  came  from 
Westmeath ;  I  went  to  the  end  of  the 
town,  and  I  jumped  on  a  wall  and  stood 
there ;  they  did  not  give  me  a  cheer ;  I  am 
afraid  they  did  not  think  me  their  general ; 
they  saw  me  perfectly  well.  The  Trim 
band  was  dressed  in  a  new  uniform  before 
that;  I  saw  them  on  the  Patrick's  day 
before.  I  saw  the  uniform  made  up  in  the 
tailor's  shop  where  I  happened  to  go  on 
some  business  ;  I  never  saw  them  in  that 
uniform  before ;  I  heard  a  man  say,  **  Keep 
the  step,"  and  another, ' '  Keep  the  ranks ; 
they  did  not  keep  the  step,  and  I  do  not 
think  they  knew  how  to  do  it.  I  heard 
there  were  twenty-one  bands  there.  Major 
Westen/ra  was  with  me  the  whole  time ;  he 
came  from  Trim  for  curiosity ;  there  were 
many  respectable-looking  carriages ;  there 
were  several  ladies;  Major  Westenra  is 
not  here,  that  I  know  of ;  he  left  the  meet- 
ing with  me ;  I  never  saw  him  since ;  I 
never  heard  he  was  dead,  and  I  therefore 
suppose  he  is  alive. 

HatcheU :  Now,  was  not  the  Shilmalier 
man  humbugging  you  when  he  asked  you 
if  you  would  not  take  off  your  hat  for  Sir. 
O'ConnpttP— I  don't  know,  I  told  him  I 
would  not  take  off  my  hat. 

HatcheU :  Then  you  are  not  particularly 
fond  of  him  (laughter).  Well,  now,  I  win 
ask  you  one  particular  question,  and  I 
don't  care  how  you  answer  it.  Are  you  a 
Repealer  P— And  I  will  answer  you  as 
seriously,  sir ;  I  am  not  (laughter). 

Did  you  see  a  person  named  FiMrlong, 
or  WaUh,  near  you  P — ^I  did  not. 

Was  the  Shilmalier  man  humbugging 
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you  nowP — If  he  was  he  met  with  the 
wrong  man. 

Were  you  sorprised  when  he  told  you 
about  the  2,000  men  from  Shilmalier  P — 
Indeed  I  was. 

Do  you  know  Shilmalier  P — I  do  not. 

Do  you  know  how  many  it  would  hold  P — 
I  do  not. 

Do  you  know  whether  it  would  contain 
2,000  men  at  all  P— I  don't  know. 

Did  you  look  into  the  population  P— I 
did  not. 

How  far  is  Shilmalier  from  TaraP — About 
forty  miles. 

Matchell:  Oh,  indeed,  it  is  double.  I 
go  it  at  least  ten  times  a  year.  It  is  at 
least  fifty -five  miles  from  Dublin,  and  is 
something  beyond  at  the  other  side. 
Come,  now,  I  put  you  to  your  multiplica- 
tion. Multiplication  is  yexation  (laugh- 
ter), addition  is  as  bad  (laughter),  tot 
up  and  carry  one  (laughter),  I  won't 
add  fractions,  they  might  set  you  mad 
(laughter)  p — I  can't  exactly  say  the  dis- 
tance. 

Did  he  say  they  came  through  Dublin 
(laughter)  P — He  said  they  came  through 
Kildare. 

You  did  not  ask  him  where  they  all 
slept  P— No. 

Now,  did  you  really  believe  him  P — In- 
deed, I  had  only  his  word  for  it  (laughter). 

And  did  you  believe  itP — I  declare  I 
believed  it  at  the  time,  and  I  still  believe 
he  brought  up  a  very  large  bodv ;  I  have 
no  doubt  of  it ;  I  was  on  the  ditch. 

Did  Major  Weetenra  get  paleP^Pale! 
(Laughter.)    No. 

Nor  yourself  P — No. 

The  man  did  not  whisper  those  stories 
in  your  ear  P — No. 

Was  WcUher  with  you  P — ^Yes,  we  were 
all  together. 

And  he  made  no  secret  of  it  P — ^No. 

Was  there  a  platform  appropriated  for 
the  ladies  P — I  cannot  exactly  say. 

Was  not  your  attention  dwfcwn  to  the 
ladies  (laughter)  P — Not  particularly. 

There  was  no  tendency  towards  disturb- 
ance P — Not  the  least. 

The  people  were  laughing,  talking,  and 
amusing  themselves  P — They  were. 

I  ffot  on  the  ditch  to  see  Mr.  0*ConnelL 
I  did  not  look  out  for  the  Shilmalier, boys. 
This  interview  took  place  as  Mr.  &G<m- 
neWe  procession  was  coming  up.  It  was 
nearly  one  o'clock.  I  made  a  report  of 
tkese  proceedings.  Mr.  Wcdlcer  was  near 
me,  and  must  have  heard  what  took  place. 
I  did  not  understand  t^at  any  Chi^ists 
were  present.  I  saw  in  a  paper  that 
Chartists  had  been  sent  there  to  create 
disturbance.  I  did  not  hear  Mr.  0*OonneU 
or  his  friends  denounce  Chartists  at  the 
meeting.  I  heard  I  was  denounced  my- 
self, and  I  saw  it  in  a  paper.    I  was  very 


glad  to  get  rid  of  the  man,  and  I  did  not 
get  him  watched.  The  ditch  where  I 
stood  was  very  far  from  the  platform; 
several  hundrea  yards  from  it.  It  might 
have  been  a  quarter  of  an  English  mile. 
I  know  that  the  men  in  different  counties 
wear  different  friezes.  I  saw  Meath,  Weit- 
meath,  Kildare,  and  Cavan  frieze  there. 
The  County  Meath  people  know  me  very 
well.  A  number  of  ^ople  were  there 
who  knew  me.  Mr.  Walker  was  on  my 
right,  and  the  man  was  on  my  left  hand. 
There  were  no  persons  whom  I  knew 
there. 

John  Bohinson — Examined  by  Bennett 

A  constable.  Spoke  to  the  meeting  at 
Clifden  on  the  15th  of  September.  I 
think  at  least  between  4,000  and  5,000 
were  there.  I  first  saw  the  Rev.  Mr. 
ATNamara,  Eoman  Catholic  curate, 
mounted  on  horseback,  and  a  hundred 
persons  behind  him.  They  moved  about 
four  or  five  abreast.  To  the  best  of  my 
recollection,  I  saw  Repeal  cards  in  their 
hats ;  I  saw  them  quite  convenient  to  me. 
I  heard  people  telling  they  were  the 
Ballinakill  Repeal  cavalry.  At  the  lowest 
calculation  there  were  a  hundred  horse- 
men. There  were  a  good  many  on  foot. 
I  saw  Mr.  Mv/rray,  a  pawnbroker  from 
Gralway,  there.  He  was  in  a  gig,  dressed 
in  a  green  frock,  made  of  calico  or  silk, 
and  a  large  scarf  of  the  same  colour  em- 
broidered with  gold.  He  wore  a  very 
lar^e  Repeal  card.  He  had  a  green 
ribbon  round  his  hat,  which  was  a  straw 
hat.  About  a  htmdred  or  more  mounted* 
and  three  hundred  or  four  hundred  on 
foot,  were  following  him.  The  footmen 
did  not  walk  in  order  at  this  time.  When 
the  procession  was  going  to  the  platform, 
they  were  walking  in  better  order.  They 
walked  abreast,  and  more  regularly. 
Those  following  Mr.  Murrwy  had  Repeal 
cards  in  their  nats.  Murray*8  card  was 
three  times  as  large  as  the  others.  To 
the  best  of  my  recollection,  there  was  a 
shamrock  on  it.  It  was  green.  I  saw 
several  parties  of  horsemen  besides  those, 
but  I  cannot  tell  who  they  were  headed 
by.  They  groaned,  and  shouted  for  Re- 
peal as  they  passed  the  barrack.  I  think 
there  were  1,000  mounted  men  there.  I 
did  not  hear  Mr.  0*Connell  speak  that 
day.  I  saw  him  in  a  carriage,  and  as  the 
people  shouted,  Mr.  O'Connm  waved  his 
cap. 

Cross-examined  by  Fitzgihbon. 
Mwrra/y  is  respectable,  and  is  considered 
wealthy.  They  were  all  Connemara 
horses  the  people  rode,  who  followed 
Mwrtay,  Some  of  them  carried  double 
— two  men,  and  sometimes  a  man  and 
woman  on  others.      Some  of  them  had 
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saddles  or  pillions.  They  were  all  Conne- 
mara  people.  They  were  all  yery  quiet. 
I  did  not  leave  the  door  of  the  harracks. 
It  was  open.  The  police  were  walking  in 
and  out.  Captain  Irela/nd  was  in  barrack, 
bnt  did  noc  keep  to  the  barrack.  His  own 
house  was  between  the  place  of  meeting 
and  the  barrack.  There  was  a  great 
many  women,  children,  and  gossoons,  and 
a  vast  nnmber  of  bare-footed  people  there. 
It  was  a  conntryman  who  told  about  the 
Ballinakill  cavalry.  I  did  not  know  him. 
He  was  in  a  kind  of  a  trot.  They  had  no 
carbines  nor  weapons.  He  was  walking. 
They  had  bridles.  They  had  no  bits. 
They  had  no  carbines  nor  weapons  of  any 
description.  I  did  not  remark  that  any  of 
them  had  suggawns.  I  saw  saddles  made 
of  sedge.  Those  that  were  after  those 
with  Mr.  M*Nafnaa-a  had  all  leather 
saddles. 


James  Healy — Eixamined  by  the  Attorney 
General. 

A  sub-constable  in  the  constabulary. 
Spoke  to  the  meeting  at  MuUaghmast  on 
the  1st  of  October.  I  went  from  Cork 
there.  I  think  there  were  about  250,000 
at  that  meeting.  I  was  on  the  central 
part  of  the  field,  and  I  was  along  the  road 
when  the  procession  was  coming  up.  The 
crowd  which  came  before  Mr.  0*Oonnell 
came  up  in  a  very  boisterous  manner, 
shouting,  screeching,  and  driving  all 
before  them.  Those  that  came  with  him 
were  very  regular.  Those  that  were 
hurrahing  and  screeching  arrived,  I 
think,  from  Oarlow  and  Kilkenny,  at  an 
earlier  hour  than  Mr.  0*CownelL  The 
people  came  from  all  directions.  The 
principal  part  came  through  *'  the  long 
avenue."  I  saw  a  number  of  bands ;  I 
think  about  thirty.  Some  were  dressed  in 
uniform  resembmig  the  hussara  and 
lancers.  I  saw  ^veral  documents  circu- 
lated amongst  the  people.  I  saw  the 
document  now  handed  to  me.  This  docu- 
ment was  purchased  by  another  person. 
I    bought   a   similar   one   niyself.     The 

frice,  I  believe,  is  only  a  half-penny,  but 
paid  a  penny  for  it.  I  should  tiiink 
several  thousands  of  these  were  purchased 
by  the  crowd.  I  heard  nothing  said  when 
they  were  purchased.  I  tore  up  the  one  I 
bought  myself.    A  sub-inspector  of  police 

Purchased  the  other.  His  name  is  John 
>onovan.  I  think  the  several  thousand 
documents  of  which  I  spoke  were  the 
same  as  that  which  I  bought.  There  were 
persons  disposing  of  the  documents  f^m 
an  early  hour  in  the  morning  till  night- 
fall. I  saw  Mr.  O^OanneU  and  Mr.  Steele 
at  the  meeting.  They  arrived,  I  think, 
between  two  ami  three  o'clock.  I  saw  a 
great  many  persons  with  labels  upon  their 


hats,  bearing  the  inscription,  **  O'ConneWs 
police."  They  had  pieces  of  timber  in 
their  hands,  five  or  six  feet  long.  They 
were  quite  small,  like  wands.  I  saw  flags 
and  banners  at  the  meeting.  There  was 
one  with  the  words  '*  No  Saxon  Threats, 
No  Irish  Slaves,  No  Compromise  but  Re- 
peal." These  inscriptions  were  upon  a 
flag,  belonging,  I  believe,  to  the  Castle- 
comer  colliers.  Upon  another  flag  were 
the  words,  **  Border  Men,  greet  O'OonneU, 
Cead  mille  failtha."  Upon  several  others 
were  the  words,  **  Repeal,"  and  "  We  tread 
the  Land  that  bore  us."  Near  the  platform 
was  a  banner  with  the  words,  '*  The  Queen, 
O'ConneU,  and  Repeal."  On  another  was 
the  inscription/' Ireland  dragged  at  the 
Tail  of  another  Nation."  I  observed  one 
attached  to  a  private  carriage  with  the 
words;  "  Repeal  and  no  Separation."  On 
another,  near  the  pavilion,  were  the 
words,  "Fixity  of  Tenure,  the  Farmer's 
Right."  On  another,  "  Mullaghmast  and 
its  Martyrs— a  Voice  from  the  Grave."  On 
another  was  a  dog,  with  a  harp  and  some- 
thing which  I  cannot  describe  before  it.  I 
saw  the  words,  **  No  Saxon  Butchery  shall 
give  Blood-gonts  for  a  Repast ;  the  Do^  is 
roused,  and  Treachery  expelled  from  Mul- 
laghmast." I  think  the  words  "  G-od  save 
the  Queen,"  or,  **  The  Qneen,  God  bless 
her,"  were  underneath.  The  platform  was 
occupied  about  two  hours,  but  the  meeting 
did  not  then  separate.  Sorae  remained 
until  morning.  I  heard  no  observations 
amongst  the  people,  except  shouting 
for  Repeal  and  old  Ireland,  and  words  to 
that  effect. 

Cross-examined  by  MacdoTwgh, 

I  heard  no  expressions  amongst  th^ 
crowd  except  those  which  I  have  men- 
tioned. I  went  amongst  the  crowd  very 
much  that  day.  I  listened  attentively  to 
everything. 

And  all  you  did  catch  was  **  Repeal  and 
old  Ireland,"  although  you  were  there 
during  the  meeting,  and  from  eight 
o'clock  until  the  next  morning? — I  was 
there  from  the  evening  before  the  meet- 
ing to  eleven  o'clock  at  night,  after  the 
meeting. 

Was  it  not  a  very  peaceable  assem- 
blage P— Yes,  so  far  as  i  have  seen  there 
was  no  riot  or  breach  of  the  peace  from 
morning  until  night ;  all  was  very  quiet 
in  that  respecc. 

When  you  told  the  Attorney  Oenerdl 
that  parties  remained  there  that  nighty 
you  meant,  I  presume,  at  the  banquet; 
they  were  ei^oying  themselves  in  the 
tents,  I  presume  P— x  es. 

In  peace  and  quiet  p — ^As  far  as  I  saw. 

Were  not  the  bands  which  arrived  from 
Carlo w  and  Kilkenny  temperance  bands  F 
— ^I  think  they  were. 
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Yon  have  come  from  the  south  of  Ire- 
land ;  now  have  yon  seen  any  of  the  pro- 
cessions of  Father  Mathew  f — ^Tes,  a  £p*eat 
many  of  them. 

And  temperance  bands  were  at  those 
processions  r — Yes. 

How  many  hands  have  you  seen  at  a 
time  in  his  processions? — I  have  seen 
more  bands  than  I  saw  at  Mullaghmast. 
I  have  seen  forty-five  at  a  time  on  the  day 
of  the  Cork  temperance  procession. 

How  many  thousand  people  were  in 
that  procession  P — I  cannot  exactly  say  ;  I 
should  think  about  300,000. 

Did  the  tempe]*ance  bands  wear  uni- 
form P — Some  did. 

Had  they  flags  and  banners  P — Some 
had ;  very  small  ones ;  I  cannot  call  them 
flags. 

I  presume  there  were  inscriptions  upon 
them  P — Oh,  yes,  all  connected  with  the 
temperance  movement,  as  I  believe. 

I  presume  those  processions  are  com- 
mon in  the  south  of  Ireland  P — ^Very 
common. 

How  long  have  you  been  in  the  con- 
stabulary P — Twelve  years. 

Have  the  people  improved  in  their  habits 
in  consequence  of  the  temperance  move- 
ment P — ^Very  much  so  ;  I  think  there  is  a 
greatimprovement  in  point  of  drunkenness. 

Describe  how  the  bands  came  from 
Garlow  and  Kilkenny;  I  suppose  they 
were  in  ffreat  joy  P — They  appeared  to  be 
very  wild.  They  drove  all  before  them. 
They  were  led  by  persons  who  appeared 
to  station  them  in  difierent  ports  of  the 
field. 

Were  you  one  of  the  persons  who  were 
driven  before  the  people  P — I  got  a  little 
crushing. 

lliere  was  nothing  bad  in  it  though  P — 
No. 

Did  they  injure  anybody  P — Not  that  I 
could  learn,  except  knocking  down  a 
ginger. bread  stand. 

Iriere  were  many  persons  selling 
ginger-bread,  ^og,  cofiree,  and  things 
of  that  description.  I  did  not  observe 
a  single  one  of  the  ballads  given  for 
nothing.  In  large  assemblages  I  have 
frequently  seen  persons  hawking  about 
and  selling  ballads,  and  I  suppose  they 
took  advantage  of  this  large  assemblage 
to  do  so.  I  saw  the  persons  at  the  meet- 
ing every  place  where  they  could  make 
sale  of  these  ballads.  I  have  seen  per- 
sons going  about  at  the  Assizes  singing 
ballads. 

Now,  with  respect  ta  those  men  who 
had  papers  in  their  hats  with  "  O'ConnelFs 
Police  on  them,  did  not  you  see  them 
preserving  peace  and  good  order  at  the 
meeting  P — I  saw  them  exerting  them- 
selves, but  not  in  the  way  police  would. 

Did  not  you  see  them  keep  the  platform 


clear  and  preserve  order  P — I  believe  that 
was  their  intention.  I  heard  instructions 
given  to  them  by  a  person  named  WaXtK^ 
to  keep  order  and  quietness  about  the 

Slat  form  and  pavilion.  Some  of  them 
id  not  comply  with  that  order.  The 
wands  I  saw  were  peeled,  smoothed,  and 
slight.  I  will  say  that  they  were  pieces 
of  timber. 

The  Atiffmey  Oenercd  called  on  the  Olerh 
of  the  Croton  to  read  the  ballad  circulated 
at  Mullaghmast. 

Moore :  My  Lords,  I  submit  that  the  evi- 
dence of  the  last  witness  as  regards  the  bal- 
lads ought  not  to  be  received.  His  evidence  Ib 
this :  ' '  That  there  were  persons  selling  and 
distributing  ballads  in  the  course  of  the 
meeting,  that  he  himself  purchased  one, 
which  he  lost,  but  that  he  firot  the  document 
he  produced  from  another  policeman,  who 
put  a  mark  upon  it."  It  would  be  evidence,  I 
acknowledge,  if  he  saw  the  other  police- 
man buy  it  from  the  person  who  was  sell* 
ing  it ;  but  seeing  him  mark  a  document 
which  he  did  not  see  him  buy  at  the  meet- 
ing from  the  person  sellinf^  it,  that,  I 
apprehend,  is  not  admissible  m  evidence. 

Pennefather,  L.C.J. :  That  is  not  the 
whole  of  his  evidence. 

Macdonogh :  I  submit  this  document  is 
not  receivable  in  evidence.  Great  lati- 
tude is  allowed  in  cases  of  conspiracy, 
where  it  is  clearly  to  be  inferred  that  an 
act  was  to  be  done  in  furtherance  of  the 
common  object.  Here  it  has  only  been 
proved  that  in  this  vast  assemblage,  per- 
sons hovered  about  selling  ballads,  as  was 
the  habitual  custom  in  the  country  to  take 
advantage  of  large  assemblies  for  the 
purpose  of  selling  those  ballads,  and  it 
would  be  unjust  m  the  highest  degree  to 
permit  that  species  of  evidence  to  be 
received  against  the  traversers.  There  is 
not  the  remotest  proof  of  any  connection 
between  those  persons  spesJdng  on  the 
platform,  the  traversers,  the  Association, 
and  the  persons  distributing  those  ballads. 
Mr.  Browne,  the  authorised  printer  of  the 
Association,  had  been  exammed,  and  this 
document  is  not  shown  to  have  been 
printed  by  him.  This  is  no  part  of  the 
res  aestas.  Would  it  not  be  monstrous  to 
hold,  that  if  at  one  of  Father  M(Uhew*8 
Temperance  meetings  a  ballad  of  this  de- 
scription was  sold  that  he  should  be  held 
responsible  for  itP  It  would  be  in  the 
power  of  any  ill-designing  person  to  con- 
vert a  perfectly  legal  assembly  into  an 
illegal  one. 

The  Attorney  Oeneral  :  In  Eex  v. 
HardyXa)  it  was  decided  that  the  Court 
has  aright  to  look  into  a  document  ofl'ered 
in  evidence,  with  a  view  to  its  admissi- 
bility or  not.  Now  how  does  the  evidence 
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Btand  before  the  Court  P  It  has  been 
proved  by  Mr.  Hughes  that  Mr.  O'ConneU 
said  he  chose  that  place  (the  Bath  of 
Mullaghmast)  for  an  obyions  reason,  that 
they  were  on  the  precise  spot  in  which 
English  treachery,  and  false  Irish  treachery 
too,  consummated  a  massacre  unequal  led 
in  crime  in  the  histoir  of  the  world,  until 
the  massacre  of  the  Mamelukes  by 
Mehemet  Ali.  That  the  meeting  was  not 
held  there  by  accident,  bnt  by  design,  and 
that  where  his  voice  was  then  raised 
the  yell  of  despair  was  once  heard  from 
the  victims  who  had  fallen  beneath  the 
swords  of  the  Saxons,  who  delightedly 
ground  their  victims  to  death.  That  three 
nundred  unarmed  men  were  slaughtered 
in  the  merriment  of  the  banquet,  leaving 
their  wives  and  children  to  drop  useless 
tears  over  them.  This  is  what  was  stated 
by  Mr.  0*Connell  at  that  very  meeting, 
where  he  could  not  be  heard  by  the 
250,000  persons  present.  At  that  meeting 
there  was  the  motto:  **  No  more  shall  Saxon 
Butchery  give  Blood-goat  to  the  Repast ; 
the  Dog  is  roused,  and  Treachery  expelled 
from  Mullaghmast.**  You  may  understand 
from  this  the  ))urpose  1  have  in  having  this 
document  read  in  evidence.  It  was  im- 
possible that  this  language  could  be  heard 
by  so  large  a  multitude ;  and  this  document 
was  circulated  among  those  who  could 
not  hear  what  had  been  said.  The  fact 
that  it  was  sold  is  no  reason  that  it  should 
not  be  admitted  as  evidence  to  show  the 
character  of  the  meeting,  and  to  show  the 
concurrence  of  the  parties  ,in  the  object 
they  had  in  view.  Nothing  could  be  more 
important  than  this,  to  show  the  view 
with  which  those  persons  were  assembled 
together — to  excite  discontent  and  dis- 
affection among  them  to  the  English. 

MonahcM  :  My  Lords,  on  the  part  of  Mr. 
John  0*ConneU,  I  submit  that  this  docu- 
ment ought  not  to  be  received.  The  At' 
tomey  Qeneral  has  stated  tbat  he  knows 
who  the  printer  was,  but  he  has  not 
produced  him  to  show  for  what  purpose 
or  for  what  object  it  was  offered  for 
sale.  There  is  no  evidence  that  it  was 
exhibited  in  thepresence  of  the  traversers, 
or  that  they  had  any  knowledge  that  -it 
ever  existed. 

SoUcUor  Oeneral :  We  have  shown  that 
this  meeting  was  convened  by  the  direction 
of  some  of  the  traversers,  and  this  docu- 
ment is  evidence  to  show  the  intention 
of  the  meeting.  It  is  immaterial  whether 
jt  was  sold  or  not ;  it  is  part  and  parcel  of 
the  re8  geatce  at  that  meeting,  and  shows 
it  character.  It  is  not  necessary  to  show 
any  authority  emanating  from  the  Associa- 
tion for  the  printing  or  publishing  of  the 
document;  if  they  call  a  meeting  they 
are  responsible  for  what  takes  place  at 
that  meeting ;  but  if  necessary  to  prove  an 


authority  for  its  circulation,  is  there  not 
primd  facie  evidence  from  the  document, 
which  is  uncontradicted,  for  it  bears  upon 
it  the  professed  object  for  which  the 
meeting  was  convened  P  Here  is  a  docu- 
ment circulated  through  a  multitude  of 
persons,  consisting  some  of  *'  O'Connell's 
Police,"  and  a  large  number  of  them  con- 
nected with  the  conspiracy,  and  is  it  to  be 
believed  that  it  did  not  come  to  the  know- 
ledge of  the  traversers,  and  that  there  is 
not  prinid  facie  evidence  of  that  ? 
Pennbtatheb,  L.C.J. :  The  Court  are  of 

Xion  that  this  document  ought  to  be 
itted  in  evidence ;  we  do  not  say  what 
the  effect  it  may  have,  bnt  it  ought  to  be 
laid  before  the  Jury.  I  think,  without 
controverting  what  was  said  by  Mr.  Moore, 
that  it  is  admissible.  He  does  not  adopt 
the  same  ground  as  Mr.  Monahan  did  ;  but 
it  is  only  Mr.  Monahan's  ar^^ument  that  I 
have  to  take  into  consideration.  He  says, 
if  it  could  be  proved  that  this  document 
was  circulated  with  the  consent,  or  as 
forming  part  of  the  object  of  those  who 
called  this  meeting,  he  could  not  deny 
bat  that  it  was  admissible  as  evidence 
against  them ;  and  the  persons  who  were 
called  on  to  assemble  had  this  significant 
hint  given  them,  by  a  memorandum  at  the 
bottom  of  this  publication — '*Beroember 
Mullaghmast."  Now,  why  was  Mullagh- 
mast brought  to  their  remembrance  P 
Upon  the  evidence  it  appears  Mr.  O'Connell 
attended  the  meeting,  and  explained  fuUy 
why  Mullaghmast  had  been  cnosen. 

It  has  been  proved  that  the  Association 
to  which  the  traversers  belonged  were  in 
the  habit  of  summoning  large  meetings, 
and  that  they  printed  and  published  a 
yellow  placard  summoning  a  meeting  of 
the  province  of  Leinster  at  Mullagh- 
mast. 

Now,  what  object  had  Mr.  O'ConneU  in 
choosing  Mullaghmast  as  the  place  of 
meeting  bnt  to  brinc^  to  the  remembrance, 
and  perhaps  to  the  reelings,  of  the  parties 
assembled,  the  scenes  that  had  taken  place 
there  in  former  times  P  Whether  that  was 
likely  to  produce  excitement  I  do  not  say, 
but  one  of  the  reasons  given  by  Mr. 
0*ConneU  himself  was,  to  bring  to  the 
recollection  of  the  meeting  the  treachery 
and  cruelty  of  the  Saxon  i-ace,  and  the 
impossibility  of  dealing  with  them.  Now, 
when  Mr.  CConnell  or  the  Association 
took  upon  themselves  to  collect  together, 
by  public  advertisement,  a  number  of  per- 
sons,* to  the  amount  of  250,000,  it  requires 
some  consideration  to  say  whether  that  is 
not  an  illegal  act;  bnt  I  will  say  this, 
whether  it  was  so  or  not,  that  those  who 
ventured  to  call  together  that  meeting 
must  abide  the  conseouences  of  their  owe 
act  as  to  what  was  done,  connected  with 
that  meeting.     250,000  persons   obeyed 
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that  snmmons  to  "remember  Mnllagb- 
mast,"  and  the  first  thing  that  was  done 
was  to  hand  about  a  paper  purporting  to 
be  * '  A  full  and  true  account  of  the  dreadful 
slaughter  at  Mullaghmast,  on  the  l)odies 
of  400  Boman  Catholics,"  and  this  was 
presented  by  a  number  of  persons  in  all 
parts  of  the  field,  and  whether  they  were 
given  there  gratuitously,  or  they  were 
called  on  to  buy  them,  is  not  of  much  con- 
sequence. These  being  circulated  through 
the  field,  it  was  almost  a  necessaiy  conse- 
quence that  those  who  were  assembled 
there  would  hear  what  had  been  done  at 
Mullaghmast.  Now,  I  cannot  pass  by  the 
fact  that  Mr.  O'Connell  and  Mr.  Barrett 
drew  similar  pictures,  in  the  several 
speeches  made  by  them,  to  what  is  referred 
to  in  this  document.  They  all  concurred 
in  sayinfi;  that  cruelty  and  treachery  not 
to  be  endured  had  been  inflicted,  and  ex- 
pressed their  determination  never  to  trust 
British  cruelty  again.  Now,  that  was  the 
professed  object  of  the  meeting,  and  it 
was  intimately  connected  with  it,  and  it  is 
impossible  to  call  the  attention  of  the 
Jury  from  the  fact  of  those  persons  being 
called  together,  and  it  is  for  them  to  say, 
whether  this  is  unconnected  with  the 
matter.  I  have  therefore  not  the  slightest 
reason  for  thinking  that  this  document  is 
not  admissible  in  evidence. 

Ceampton,  J. :  In  mj  opinion  this  docu- 
ment is  clearly  admissible  in  evidence. 
With  regard  to  the  first  objection,  we 
must  recollect  that  one  of  the  overt  acts 
sot  forth  in  the  indictment  is  the  meeting 
at  Mullaghmast ;  the  character  therefore 
of  that  meeting  becomes  very  material. 
Acts  of  the  parties  forming  those  assemblies 
become  of  importance,  because  primd 
facie  the  acts  and  declarations  of  every 
one  who  attends  a  meeting,  and  who  takes 
an  ostensible  part  in  it,  and  forms  part  of 
the  assembly,  become  the  acts  and  decla- 
rations of  all  the  others,  though  they  mav 
disconnect  themselves  from  them  by  evi- 
dence. Thus,  the  act  of  any  one,  though 
in  a  different  part  of  the  field,  though  it 
might  be  a  quarter  of  a  mile  off,  may  be 
given  in  evidence  against  persons  on  the 
platform.  Now,  what  are  the  facts  P  Here 
IS  a  meeting  assembled  foi'  the  purpose  of 
a  discussion  of  a  particular  kind  ;  here  is 
a  paper  distributed  by  thousands,  which 
upon  the  face  of  it  has  reference  to  this 
particular  place  of  meeting.  Now,  sup- 
pose it  appeared  that  some  person,  even  m 
a  different  part  of  the  field,  at  a  consider- 
able distance  from  the  platform,  read  this 
paper  aloud  to  the  people,  would  anyper- 
son  say  then  that  it  should  not  be  read  in 
evidence  P  Certainly  it  would  be  read  in 
evidence.  Suppose,  further,  that  it  was 
circulated  generally  through  the  meeting, 
no  person  will  contend  that  it  should  not , 


be  received  in  evidence  against  those 
speaking  at  the  meeting.  Then  what  is 
toe  ditl'erenceP  This  is  not  an  isolated 
fact,  for  it  was  circulated  by  many  per- 
sons. If  circulated  without  being  sold,  no 
lawver  could  contend  that  it  was  not 
evidence,  for  those  persons  attending 
there  were  aW  primd  fade  members  of  the 
^meeting.  Well,  but  it  is  said,  there  was 
a  sale.  I  think  it  would  be  ratber  a 
dangerous  doctrine  to  hold  that  seditions 
papers  should  be  separated  from  the  meet- 
ing, merely  because  it  was  not  circulated 
gratis.  The  fact  of  sale  cannot  make  a 
difference  in  this  respect.  Beasoning  on 
general  principles,  that  can  make  no 
difference.  If  from  the  evidence  I  could 
draw  the  conclusion  that  the  vendor  was 
unconnected  with  the  meeting,  and  on  his 
own  account  took  advantage  of  this  large 
assemblage  for  a  purpose  of  a  different 
kind,  I  will  not  say  then  that  it  should  be 
admitted  as  evidence;  but  the  persons 
who  sold  them  were  primd  facie  members 
of  the  meeting,  and  primd  fa>cie  the  others 
were  bound  by  their  acts.  I  think  it  of 
importance  that  this  paper  should  be  laid 
before  the  Court,  with  a  view  of  ascertain- 
ing the  intention  of  the  purchasers,  who 
were  a  portion  of  the  assembly;  and 
whose  acts,  therefore,  were  the  acts  of  the 
whole  assembly,  and,  therefore,  I  am  of 
opinion  that  this  should  be  received  in 
evidence,  and  that  the  objection  is  un- 
tenable. There  is  another  objection  made 
by  the  counsel  for  the  traversers,  that  if 
only  two  or  three  of  these  pap^ers  had  been 
sold,  this  could  not  be  admitted  in  evi- 
dence. The  evidence  is  a  sufficient  answer 
to  that  objection,  for  it  appears  that  these 
papers  were  sold  in  thousands. 

Pesrin,  J. :  I  am  of  opinion  that  this 
document  is  clearly  evidence  to  show 
the  character  of  the  meeting.  Evidence 
has  been  given  with  respect  to  several 
meetings,  to  show  what  the  conduct  and 
ch£u*acter  of  those  meetings  were,  and  the 
declarations  of  the  persons  assembled. 
Here  we  have  it  in  evidence,  that  from 
momine  to  night  several  persons  were 
engaged  in  circulating  and  crying  those 
documents,  in  different  parts  of  the  field ; 
that  is,  publicly  circulating  them,  and  no 
person  interfered  to  prevent  them.  I  do 
not  say  what  the  effect  of  this  evidence 
may  be.  I  do  not  say  that  it  is  connected 
with  the  Association ;  that  is  for  the  Jury 
to  decide  upon. 

The  Deputy  Clerk  of  the  Grown  then 
read  the  following  document : 

"  The  full  and  Tbttb  Account  of  thb 

DBfiADFUL   SLAUOHTSa  AKB  MUBDEB. 

"  The  fate  of  those  mardered  martyrs  is  cal- 
culated to  brace  the  sinews  and  louse  in  the 
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mind  of  ereiy  IriBhinan  a  spirit  of  desperation ; 
their  blood  cries  yet  to  Heaven  for  yengeance. 
The  day  may  not,  we  truHt  will  not,  come — 
brought  about  as  it  must  be  by  British  aggres- 
sion— when  that  cry  will  be  heard;  but  if  it 
should,  woe  be  to  the  conquered.  That  our 
readers  may  know  beforehand  the  circumstances 
umler  which  that  black  deed  in  the  annals  of 
British  crime — ^the  slaughter  of  Mullaghmast — 
wa.5  perpetrated,  we  publish  the  following  account 
of  it,  extracted  from  Taaffe's  History  of  Ireland, 
Uis  account  may  give  some,  perhaps  a  higher, 
gusto  for  attending  the  meeting.  After  alluding 
to  the  acts  of  grace  with  which  the  reign  of 
Philip  and  Mary  commenced  —  such  as  the 
restoration  of  the  House  of  Kildare,  the  creating 
of  Charles  Kavanngh  a  baron,  and  the  liberation 
from  prison,  where  he  had  a  long  time  been,  of 
CConner  of  O'Faly,  Taaffe,  who,  as  well  as 
Leland,  attributes  these  acts  to  a  desire  on  the 
part  of  Philip  and  Mnry  to  re-establish  the 
ancient  religion,  not  to  any  love  they  entertained 
for  Ireland,  goes  on  to  say — *  However,  a  crime 
'  horrible  to  relate,  which  makes  humanity  shud- 

*  der,  effiices  all  the  merits  of  this  reign,  and  is 
'  not  exceeded  by  the  foulest  act  in  the  records 
'  of  human  depravity.    The  ancient  inhabitants 

*  of  Leix  and  0*Faly,  ever  since  the  English 

*  settlement  here,  had  to  guard  against    the 

<  English  encroachments.    Their  wars  with  the 

*  English  in  defence  of  their  patrimony  were 
'  frequent,  only  suspended  occasionally  by  a 

*  peace  in  name,  but  a  truce  in  ^t.    Some- 

<  times  ejected,  they  often  retook  possession 
'  at  the  point  of  the  sword.     The   English, 

*  who  beheld  with  their  greedy  eyes  these  fair 
'  well  -  cultivated   plains  (Morrison),    wearied 

*  with  the  invincible  courage  and  perseverance 

*  with  which  they  defended  their  inheritance, 
had  recourse  to  the  vilest  treason  against  the 
law  of  nature  and  nations,  and  against  God 
appealed  to  as  a  guarantee  of  treaties  against 

'  man,  whose  welfare  is  interested  in  fidelity  to 

<  engagements.    The  chief  men  of  the  two  septs 

*  (0*Moore  and  0*Conner)  were  invited  by  the 
'  Earl    of    Sussex  as  to  an  amicable  confer- 

*  ence  to  the  Rathmore  of  Mullaghmasteen  to 

*  adjust  all  differences.      Thither   they    unad- 

<  visedly  came,  all  the  most  eminent  in  war,  law, 

<  physic,  and  divinity ^all  the  leading  men  of 

*  talents  and  authority,  the  stay  and  prop  of  the 

*  tribes,  to  the  number  of  400.    They  rode  into 

*  the  fatal  Bath,  confiding  in  the  olive-branch 

*  of  peace  held  out  to  allure,  in  the  character  of 

*  ambassadors,  sacred  amongst  all  nations,  even 
'  barbarians,  heathens.    They  perceived  too  late 

<  that  they  had  been  perficQously  dealt  with, 

*  when  they  found  themselves  on  the  sudden 
'  surrounded  by  a  triple  line  of  horse  and  foot, 

*  who  on  a  given  signal  fell  on  these  unarmed 
'  defenceless  gentlemen,  and  murdered  them  all 

*  on  the  spot.    Ah,  bloody  Queen  Mary,  yes, 

*  blood-thirsty    Philip,  and    his    blood-thirsty 

*  spouse,  in  one  day  butchered  400  Catholics — 

*  all  cavaliers  and  men  of  chivalrous  honour 
•  ■  the  heroic  descendants  4>f  one  of  the  greatest 

*  heroes  in  the  western  world,  Conal  Eeaniagh, 

*  chief  of  the  knightsi  of  Ulster.   And  the  sequel 

*  — fun  of  horrid  deeds — the  army,  thus  glutted 

*  with  the  noble  blood  of  the  magnanimous,  the 


*  pious,  the  hospitable,  the  brave,  were  let  loose 

*  like  bloodhounds  on  the  multitude  dispersed 

*  in  their  villages,  now  without  council,  union,  or 
'  leader — ^a  miserable  massacre  was  made  of 
'  those  unhappy  people  over  the  whole  extent  of 

*  what  is  now  called  the  King  and  Queen's 
'  Counties,  without  regarding  ei&er  age  or  sex.' 

<«  The  details  of  the  diabolical  outrages  com- 
mitted in  those  large  and  populous  districts 
would  make  hell  blush  to  be  outdone  by  devils 
in  human  shape.  I  leave  the  reader  to  surmise 
the  Hcenes  of  horror  that  ensued  when  the 
whole  population  of  an  extensive  territory  was 
consigned  to  military  execution.  A  few  brave 
men  here  and  there  sold  their  lives  as  dearly  as 
they  could.  What  conflagration  of  villages  and 
unfortunate  victims  rushing  from  the  flames  on 
the  spears  of  their  murderers  !  What  shrieks 
and  lamentations  of  women  and  children  !  A 
brutal  soldiery,  drunk  with  blood  and  the  con- 
tents of  the  cellar,  raging  Tiith  fire  and  sword 
through  the  country,  cutting  down  men,' women, 
and  children  with  indiscnminate  slaughter — 
children  massacred  before  their  affrighted 
parents,  reserved  for  their  greater  torture  to  die 
a  double  death — the  first  in  witnessing  the 
massacre  of  their  innocents,  and  then  being  cut 
down  themselves.  The  contemplation  is 
horrible. 

"  Leland  passes  over  most  of  these  infernal 
deeds.  Piowden  omits  them  altogether  ;  but 
though  the  former,  the  historian  of  the  pale, 
speaks  not  of  the  enormous  perfidy  by  which 
these  gallant  clans — the  0*Moores  ana  O'Connors 
— were  circumvented,  he  does  not  entirely  con- 
ceal the  inhuman  barbarity  with  which  their 
ntter  extirpation  was  pursued. 

*'  Numbers  of  them  (he  says)  were  cut  off  in 
the  field,  or  executed  by  martial  law,  and  the 
whole  race  would  have  been  utterly  extupated 
had  not  the  Earls  of  Kildare  and  Ormond  inter- 
ceded with  the  Queen,  and  become  sureties  for 
the  peaceable  behaviour  of  some  survivors.  Taaffe, 
in  speaking  of  this  catastrophe,  says  that  the 
annals  of  Donegal,  from  which  Leland  copied, 
misstate  it,  confounding  it  with  a  simiUr  perfidy 
practised  towards  the  Butlers,  near  Kilkenny,  in 
the  reign  of  Elizabeth.    *  Had  not,'  he  says, 

*  the    warlike    tribes    of   the    O'Moores    and 

*  O'Connors  been  circumvented  by  treachery, 

*  their  lands  could  not  have  been  seized  without 
'  a  sanguinary  war,  nor  have  been  bestowed  on 
'  adventurers,  and  converted  into  shire  ground 

*  — the  King  and  the  Queen's  County,  which  he 
'  proves  they  were — in  the  reign  of  Queen  Mary.' 
The  act  of  Parliament  by  which  this  robbery 
was  perpetrated  bears  date  1556,  not  800  years 
ago ;  and  as  this  barbarous  massacre  must  have 
taken  place  before  the  passing  of  that  act,  no 
doubt  IS  left  about  the  reign  in  which  it  occumd. 
The  preamble  of  the  act  itself  is  quoted  by  Taaffo 
at  length,  and  the  names  of  the  counties  and 
county  towns  substituted  for  the  ancient  names 
of  Leix  and  O'Faly,  viz..  King's  County, 
Queen's  County,  Philipstown,  and  Maryborough, 
mentioned  by  him  as  collateral  proofs  that  the 
massacre  at  Mullaghmast,  and  the  converting  of 
the  territories  of  the  O'Moores  and  O'Connors 
into  shires  and  counties,  must  have  taken  place 
in  the  reign  of  Philip  and  Mary. 
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"We  allude  to  these  particulars  about  the 
dates,  because  Currr  and  others  have  fallen 
into  the  same  error  with  regard  to  it  as  Leland, 
and  because  we  are  anxious  to  show  Irishmen 
of  every  class  that  the  antipathy  exhibited  by 
England  to  Ireland  is  more  a  national  than  a 
religious  one — ^fully  as  much  treachery,  fiiUy  as 
much  cruelty,  fully  as  much  barbarity  haying 
been  practised  by  Catholic  England,  in  propor- 
tion to  her  ability,  towards  Catholic  Ireland  as 
there  has  in  subsequent  years  been  perpetrated 
by  Protestant  England.  Teutonics  and  Celts, 
the  races  of  the  two  countries  are  di£ferent ;  like 
acids  they  will  not  amalgamate,  nor  cannot 
meet  without  one  neutralizing  the  other.  For 
this  reason,  as  well  as  numberless  others,  it  is 
necessary  that  the  Parliament  of  the  two 
countries  should  be  separate,  and  the  inhabitants 
of  each  be  brought  as  little  into  collision  with 
the  others  as  possible.  From  first  to  last,  the 
Caucassian  lords,  from  *whom  the  Saxons  are 
descended,  that  rushed  on  Europe,  and,  as  if 
hell  had  broken  loose,  for  years  barbarously 
desolated  it,  were  a  predatory  race,  bloody  of 
mind,  treacherous  of  disposition,  and  savage  in 
their  propensities — possessing  little  of  the  re- 
finement, and  scarcely  any  taste  for  arts,  that 
distinguished  people  of  eastern  origin— a  taste 
that  spreads  such  a  halo  over  fallen  Greece,  and 
which  once  characterised  and  will  again  illumi- 
nate Ireland. 

"  The  descendants  of  this  race,  like  animals 
of  the  different  species,  inherit  the  different 
passions  of  their  parents;  and  as  nations,  as 
well  as  animals,  have  each  peculiar  propensities, 
England  may  be  called  the  tiger  of  all — 
possessing  the  insatiable  thirst  for  human  blood, 
the  stealthy  pace  and  piercing  talons  of  the 
brute,  which  is  tameable  alone  through  fear. 
On  this  account,  those  who  know  either  the  one 
or  the  other — either  England  or  the  tiger — will 
not,  like  the  unfortunate  people  of  MuUaghmast, 
tnist  to  their  clemency  or  mercy,  but  be  pre- 
pared with  the  hard  hand  and  iron  heel  to  meet, 
strike  down,  tread  upon,  and  subdue  their 
butchering  appetite.  To  drop  the  simile,  how- 
ever, and  come  to  England  herself:  What  dis- 
position has  she  always  displayed?  Can  her 
rapacity  be  stayed  by  anything  but  fear  ?  Did 
she  not  always  murder  those  who  sued  to  her 
for  mercy,  and  basely  betrayed  those  who  con- 
fided in  her  honour  ?  Is  her  nature  changed  ? 
No :  consistent  in  villainy,  she  is  doing  now  in 
India  what  she  formerly  perpetrated  m  this 
country;  and  may  she  not  do  the  same  here 
again,  if  Irishmen  be  cowardly  or  foolish  enough 
to  give  her  the  opportunity  ?  Warned,  at  all 
events,  they  should  be  against  her  treachery. 
A  picture  of  the  slaughter  at  MuUaghmast 
should  be  hung  up  in  every  Irishman's  room  to 
remind  him  of  the  brutality  and  perfidy  of  Eng- 
land,  by  the  latter  of  which,  much  more  than  by 
valour,  she  obtained  dominion  in  this  country. 

"  Dublin  :  Printed  by  John  Hanvey,  2  Fleece- 
alley,  Fishamble-street." 

Attorney  General :  I  propose  to  read  that 
part  of  Her  Majesty's  speech,  delivered  on 
the  close  of  tbe  last  session  of  Parliament, 
which  relates  to  Ireland. 


Moore ;  I  obiect  to  this  being  given  in 
evidence ;  I  ao  not  know  upon  what 
ground  it  can  be  offered. 

Attorney  General :  There  have  been 
several  speeches  proved,  which  were  made 
by  Mr.  0*ConneU,  commenting  on  this 
speech ;  and  I  apprehend  a  document  so 
commented  on  must  be  received  in  evi- 
dence. 

Pennefathsb,  L.O.J. :  It  must  be  re- 
ceived.    The  extract  was  read,  (a) 

Gha/rles  Vernon,  Registrar  of  Stamps  in 
the  Stamp  Department,  produced  copies 
of  declarations  purporting  to  have  been 
made  pursuant  to  6  and  7  TTiZZ.  4  c.  76.  by 
Barrett  as  proprietor,  'printer,  and  pub- 
lisher of  the  FUot;  by  Charles  GoAJwn 
Duffy,  as  proprietor  of  the  Nation ;  and  by 
George  Atkinson  an^  John  Gray  as.  pro- 
prietors, and  by  Edward  DuffyjiB  printer 
of  the  Freeman's  Jowmql.  Witness  was 
not  acquainted  with  Gavan  Duffy^s  hand- 
writing. Witness  having  produced  the 
copy  of  the  Nation  of  Juno  10,  1814, 
lodged  at  his  office, 

Whiteside  objected  to  its  being  read  as 
evidence  against  Duffy  until  the  statutory 
declaration  of  ownership  was  proved  to 
be  in  his  handwriting.  Bex  v.  White,(h) 
2  Hayes  Cr.  L.  665. 

Jonathan  8,  Cooper,  Comptroller  and 
Accountant  General  in  the  Stamp  Depart- 
ment, deposed  that  he  took  and  subscribed 
the  declaration  of  Cha/rles  Gavan  Duffy  as 
proprietor  of  the  Nation,  on  November  18, 
1842,  and  saw  him  sign  it.  In  cross-ex- 
amination, Witness  stated  that  he  did  not 
know  Mr.  Duffy, 

Whiteside:  This  is  not  suflficient,  they 
must  go  farther.  There  is  no  proof  identi- 
fying Mr.  Duffy,  the  traverser,  as  the 
proprietor  of  this  newspaper ;  they  must 
produce  some  person  who  knows  him.  In 
criminal  cases  the  evidence  should  be 
very  distinct. 

Attorney  General ;  6  &  7  Will.  4.  c.  76. 
s.  6Xc)  provides  that  no  newspaper  shall 
be  printed  until  this  declaration  nas  been 
made,  and  there  is  a  heavy  penalty  on  any 
person  publishing  a  newspaper  knowingly 
making  a  false  declaration  at  the  Stamp 
Office,  and  the  8th  section  provides  that  a 
certified  copy  of  this  declaration  shall  be 
corclusive  evidence  of  the  facts  therein. 
The  question  is,  whether  this  declaration  so 
signed  by  the  party  as  the  publisher  and 
proprietor  of  this  paper,  and  produced  by 
the  proper  officer,  is  not  sufficient  vrimd 
facie  evidence  that  it  has  been  published 
by  Mr.  Duffy.    The  declaration  purports 


(a)  See  above,  p.  152. 
(6)  8  Camp.  98. 

(c)  Rep.  88  &  84  Vict,  c.  99 ;  see  now  44  & 
45  Vict.  c.  60. 
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to  be  made  by  Mr.  Baffy,  of  Bftthmines, 
and  in  the  indictment  the  traverser  is  de- 
scribed as  late  of  Bathmines. 

Brewster:  In  the  case  of  Morgan  v. 
Fletcher, (a)  the  production  of  th»oertiticate 
lodged  at  the  Stamp  Office  and  an  attes- 
ted copy  of  the  paper  was  held  sufficient 
eyidence  of  proprietorship,  and  the  same 
was  decided  m  Mem  y.  /.  and  L,  Hunt,(h) 

Attorney  Chneral :  'Vhe  8th  section  of 
the  Act  provides : 

^  In  all  proceedings,  and  upon  all  occasions 
whatsoever,  a  copy  of  any  such  declaration  cer- 
tified to  be  a  trae  copy  under  the  hand  of  one 
of  the  Commissioners,  or  of  any  officer  in  whose 
possession  the  same  shall  be,  upon  proof  made 
that  such  certificate  hath  been  signed  with  the 
handwriting  of  a  person  described  in  or  by  such 
certificate  hs  such  Commissioner  or  officer,  and 
whom  it  shall  not  be  necessary  to  prove  to  be  a 
Commissioner  or  officer,  shall  be  received  in 
evidence  against  any  and  every  person  named  in 
such  declaration  as  a  person  making  or  signing 
the  same  as  sufficient  proof  of  such  declaiation, 
and  that  the  same  was  duly  signed  and  made 
according  to  this  Act,  and  of  the  contents  there- 
of ;  and  every  such  copy  so  produced  and  certi- 
fied shall  have  the  same  effect,  for  the  purposes  of 
evidence  against  any  and  every  such  person  named 
thereinAs  aforesaid,  to  all  intents  whatsoever, 
as  if  the  original  declaration,  of  which  the  copy 
so  produced  and  certified  shall  purport  to  be  a 
copy,  had  been  produced  in  evidence,  and  been 
proved  to  have  been  duly  signed  and  made  by 
the  person  appearing  by  such  copy  to  have 
signed  and  made  the  same  as  aforesaid,  "(c) 

Oeampton,  J. :  Suppose  there  were  two 
traversers  of  the  same  name  on  trial  for 
the  same  offence,  and  evidence  like  the 
present  was  brought  forward,  which  of  the 
two  is  the  person  conclusively  bound  by 
the  Act  of  Parliament  P 

Solicitor  General:  Primd  faciei  it  is 
evidence  against  either  of  them. 

Ceampton,  J. :  If  it  be  evidence  against 
either,  you  might  have  two  men  convicted 
on  two  indictments  upon  the  same  paper, 
on  which  it  was  alleged  only  one  was  the 
.  proprietor.  In  my  opinion,  something  in 
addition  to  the  statutable  evidence  is  re- 
quired, but  very  slight  evidence  is  suffi- 
cient. For  my  own  part,  I  feel  no  diffi- 
culty, in  point  of  fact,  for  I  find  Mr.  Duffy 
described  by  a  witness  who  was  very 
closely  cross-examined,  as  the  Editor  of 
the  Nation. 

Attorney  General :  It  is  a  very  bad  pre- 
cedent to  make,  to  go  outside  an  Act  of 
Parliament  giving  a  statutable  proof.  The 
present  case  is  not  the  same  as  the  one 
supposed  by  Mr.  Justice  Crampton.    The 


(a)  9  B.  &  C.  882. 
(6)  81  St  Tr.  875. 
(c)  See  now  44  &  45  Vict.  o.  60.  s.  15. 


Act,  I  submit,  is  quite  precise  in  the 
amount  of  proof  it  requires,  and  the  Court 
will  not  go  out  of  it. 

Pe&rin,  J.  :  The  only  question  is, 
whether  this  Mr.  Duffy,  who  made  the 
declaration,  is  the  traverser ;  and  as  my 
brother  Orampton  has  said,  if  there  were 
two  persons  of  the  same  name  at  bar, 
against  which  would  it  be  evidence  P 

0*Hagan:  Suppose  Mr.  Duffy  had  a 
brother  who  was  employed  in  the  Nation 
office,  and  that  he  now  stood  at  the  bar, 
Ja^k9on*8  evidence  would  apply  as  well 
to  him,  for  he  savs  that  *'  Mr.  Duffy,  of  the 
NaMon,"  handed  in  some  money,  not  Mr. 
Duffy ^  the  proprietor  of  the  Nation ;  now, 
would  that  evidence  identify  the  traverser 
as  the  proprietor  of  the  Nation — as  the 
person  who  signed  the  declaration  P 

Peknefatheb,  L.C.  J.,  stated  that  at  first 
he  was  of  opinion  that  the  proof  given  by 
the  Crown  was  imperfect  and  insufficient ; 
but  upon  reading  the  8th  section  of  the 
Stat.  6  &  7  WHX.  4.  c.  76,  he  arrived  at 
a  different  conclusion,  and  held  that, 
according  to  that  section  of  the  Act, 
the  newspapers  in  c^uestion  might  be 
given  in  evidence  without  any  further 
pi-oof. 

C&AJCPTON,  J. :  I  own  I  have  some  diffi- 
culty in  arriving  at  the  same  conclusion 
as  my  Lord  Chief  Justice,  bat  I  abstain 
from  saying  anything  further  upon  that 
point,  as  I  think  there  is  abundant  primd 
fade  evidence  of  the  traverser's  identity, 
in  the  testimony  of  a  reporter  who  attends 
at  several  meetings,  and  states  that  he 
saw  Mr.  Dufy,  of  the  Nation,  hand  in 
sums  of  money. 

PsBBiN,  J. :  I  am  not  satisfied  with  the 
proof  offered.  In  my  opinion,  the  authority 
relied  on  does  not  go  to  the  length  of  the 
point  for  which  it  has  been  cited.  For- 
merly you  must  have  proved  you  purchased 
the  paper,  or  the  act  of  publication  by 
some  authorised  person,  to  sustain  a  pro- 
secution. Suppose  the  case  my  brother 
Crampton  pats,  how  is  it  to  be  answered  P 
I  am  not  disposed,  in  a  case  like  this, 
where  there  is  a  possibility  of  bringing 
abundant  evidence  to  prove  the  fact  in 
question,  by  admitting  this  evidence,  to 
make  a  precedent  for  future  trials. 

[The  Witness  here  read  the  article  in 
the  Nation  of  the  10th  of  June,  headed 
"  The  Morality  of  War  "(a)] 

Whiteside  asked  the  witness  to  turn  also 
to  the  report  of  the  proceedings  of  the 
Association  in  the  same  paper,  and  to  read 
them. 

Witness  read  0*ConnelVs  speech,  which 
referred  to  Mr.  8tniih  (yBrien*s  resigna- 
tion of  his  Commission  of  the  Peace ;  to  the 

(a)  See  above,  p.  98. 
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Chartists ;  to  the  Poor  Law ;  and  to  the 
necessity  of  haying  recourse  to  constitu- 
tional means. 

Peunepathek,  L.C.J. :  I  don't  know  how 
you  purpose  making  that  evidence. 

Whiteside  told  Witness  to  read  the  address 
to  the  people  of  Ireland. 

Pennepathbb,  L.C.J. :  Wasn't  this  read 
already  P 

Wliiteside:  No,  my  Lord,  it  was  not; 
and  this  is  the  document  which  explains 
all  the  objects  of  the  Association. 

WOness  then  read  the  Address  at  len^h. 

The  Sdieitor  Oeneral  objected  to  portions 
of  the  publication  that  could  not  be  rele- 
vant. When  parts  of  a  document  bad 
been  read  for  the  prosecution,  the  Crown 
woald  not  object  to  the  rest  of  the  docu- 
ment being  read  for  the  defence. 

Whitesi&y  for  Mr.  Duffy,  called  on  the 
Witness  to  read  other  portions  of  the 
paper,  which  were  read  accordingly. 

Henn :  My  Lords,  I  submit  if  the  Crown 
produce  and  give  a  document  in  evidence, 
and  read  any  part  of  it,  we  are  entitled  to 
have  all  read  as  evidence  on  the  part  of 
the  Crown,  1  Phil.  Ev..  340,  Bagleish  v. 
Bodd  (a) ;  Wilson  v.  Bowie,(h)  and  note ; 
Calvert  v.  Flower.{c)  These  authorities 
establish  clearly  that  it  is  not  made 
evidence  for  the  party  who  calls  for 
it,  but  for  the  party  by  whom  it  is  pro- 
duced. 

Perkin,  J. :  I  know  in  Bex  v.  Perry  (d) 
it  was  decided  that  a  party  might  use  an 
advertisement  in  a  different  part  of  a 
paper,  but  I  do  not  know  whether  he  was 
entitled  to  use  it  as  the  evidence  of  the 
prosecutor. 

The  Attorney  Osneral:  The  rule  only 
applies  where  the  plaintiff  reads  a  docu- 
ment which  is  qualified  or  referred  to  by 
some  other  document  which  may  be  calcu- 
lated to  give  it  a  meaning.  In  that  case 
such  document  may  perhaps  be  read  ;  but 
what  the  traversers  contend  for  is,  that, 
where  there  is  a  distinct  paragraph  totally 
disconnected  from  the  other  part,  they  are 
entitled  to  read  it.  There  is  no  authority 
showing  that,  and  in  Phillips,  page  342, 
this  principle  is  laid  down,  tnat  if  a 
document  contains  matter  connected,  and 
other  matter  entirely  disconnected  with 
the  subject,  and  a  portion  of  it  is  read, 
that  does  not  make  every  portion  of  it 
evidence ;  here  there  is  no  connection  be- 
tween the  two  articles.  In  Siurge  v. 
Buchanan y{e)  it  was  held  that,  where  a  letter 
book  was  produced  by  the  defendant,  and 
the  plaintiff  read  certain  letters  in  that 

(a')  5  C.  &  P.  288. 
(6)  1  C.  &  P.  10. 
(c)  7  C.  &  P.  886. 
(<0  S  Camp.  898. 
(e)  10  A.  &  K.  159. 


book  as  evidence,  the  defendant  had  no 
right  to  read  in  his  own  behalf  other 
letters  on  the  same  subject,  copied  in  the 
same  book,  but  not  referred  to  in  those 
read  by  the  plaintiff. 

Henn:  Now.  that  is  not  the  fact  that 
we  rely  on.  We  want  the  portions  rele- 
vant to  the  matter,  and  it  is  monstrous  to 
say  we  are  not  entitled  to  them. 

Attorney  General ;  If  the  article  in  the 
NaUon,  headed  *'  The  Morality  of  Bebel- 
lion,"  made  reference  to  any  portion  of  a 
speech  of  Mr.  (yConndl,  published  in  the 
same  paper,  which  speech  had  reference 
to  the  grievances  of  Ireland,  I  then  admit 
you  would  be  at  liberty  to  go  over  to  that 
portion  of  the  speech  ;  but  there  is  no  re- 
ference to  anv  fipeech  of  the  sort,  nor  was 
there  any  allusion  to  the  people  in  the 
speech  of  Mr.  0*ConneU, 

Fitzgtbhon  said  that  his  intellect  was  too 
obtuse. to  comprehend  how  an  argument 
upon  a  point  of  law  could  be  affected  by. 
translating,  as  the  Attorney  Oeneral  had 
done,the  sentence,  "The  Morality  of  War," 
into  "The  Morality  of  Rebellion."  He 
could  not  comprehend  it — he  would  not 
reply  to  it,  except  by  deprecating  it  as  an 
unjustifiable  attempt  to  bias  the  Jury — for 
the  address  was  to  the  Jury,  although  his 
face  was  to  the  Court.  He  would  not 
answer  it  otherwise  than  as  he  had  always 
answered,  and  ever  would,  such  attempts, 
by  denouncing  it  as  grossly  unfair  and 
improper  conduct.  The  question  here  is, 
whether,  having  given  notice  in  their  bill 
of  particulars  that  they  will  use  certain 
newspapers  and  the  contents,  which  must 
mean  all  the  contents  as  evidence,  they  are 
to  be  allowed  to  stop  short  and  use  only 
certain  portions  of  them.  It  is  like 
stopping  a  witness  who  has  given  only 
part  of  an  answer  and  preventing  him 
from  giving  the  remainder.  Here  it  is 
sought  to  give  in  evidence  part  of  tfiese 
documents,  in  order  to  make  an  impres- 
sion on  the  Jury  which  we  may  find  it 
difficult  to  obliterate.  What  I  get  from  a 
witness  on  cross-examination  is  evidence 
for  the  party  producing  him ;  here  the  ar- 
ticles wnich  we  wish  to  read  should  be  made 
part  of  their  evidence.  They  should  read 
the  whole  of  the  document  and  should  not 
stop  when  thev  have  read  only  what  they 
think  favourable  to  themselves ;  for  the 
question  is,  what  is  the  purport  of  the 
whole  of  this  document  P 

Monahan  :  The  case  cited  by  the  At- 
torney General  does  not  apply;  in  that 
case  a  book  was  produced  containing  a 
series  of  letters,  and  one  of  the  parties 
wished  to  give  evidence  of  a  letter  written 
on  a  particular  day,  and  the  other  party 
was  not  allowed  to  read  letters  written  on 
a  different  day.  Suppose  Mr.  Vernon 
brought    a   volnmo   of  newspcmers,   we 
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shonld  not  be  entitled  to  call  on  him  to 
read  them  all,  but  we  Mre  entitled  to  haTe 
the  whole  of  a  parti cnlar  newspaper  read. 

Caampton,  J. :  Where  do  yon  draw  the 
limit?  Is  everything  in  a  newspaper  to 
be  evidence  P 

Moriahcwi:  I  pay,  that  everything  re- 
garding the  snbject-matter  of  the  charge, 
everything  showing  the  object  of  the 
parties,  is  evidence.    iJeaj  v.  Ferry. (a) 

Solicitor  General :  The  question  here  is, 
whether  the  Crown  having  read  from  a 
newfipaper  the  whole  of  an  article,  the 
traversers  have  a  right  to  insist  upon 
reading  another  part  of  that  newspaper, 
upon  a  different  subject-matter,  namely, 
a  publication  of  a  speech  appearing  to  have 
been  made  some  deajB  before  the  publica- 
tion in  qaestion,  ana  the  argument  is,  that 
by  the  word  "contents,"  in  our  bill  of 
particulars,  we  are  bound  to  read  the 
entire  newspaper.  The  word  '*  contents  " 
means  what  is  pertinent,  and  relevant  to 
the  issue.  If  we  read  the  entire  of  the 
article,  that  is  sufficient,  and  it  cannot  be 
called  a  ^rbled  extract.  The  document 
is  the  article,  and  we  have  read  the  whole 
of  it.  In  Bern  v.  Perru{a)  an  adver- 
tisement  was  allowed  to  be  read,  because 
it  was  part  of  the  same  publication  whic^ 
bore  upon  and  qualified  the  sense  and 
meaning  of  what  had  been  read :  but  it  did 
not  qualify  the  charge.  If  this  article 
qualified  the  meaning  of  the  article  which 
we  read,  justice  woald  require  that  it 
should  be  read  too,  but  not  so  if  it  merely 
qualiHes  the  charge. 

CsAMPTON,  J.:  The  question  does  not 
seem  to  be,  whether  it  is  to  be  read  or  not, 
but  whether  it  is  to  be  read  as  evidence 
for  the  Crown  or  for  the  traversers. 

Solicitor  General :  The  reason  why  such 
evidence  was  admitted  in  Bex  v.  Perry 
was,  that  it  affected  the  character  of  the 
article  which  had  been  read.  But  the 
proposition  here  is  widely  difierent.  It  is 
sought  to  read  an  article,  which,  though 
relevant  to  the  issue,  is  not  explanatory  of 
the  article  which  we  have  read.  In  Batt 
V.  Hotoard,(b)  the  entry  related  to  the 
charge,  but  it  was  refused,  because  it  did 
not  relate  to  the  former  entry.  Adeyy. 
Bridges, (c)  Siwrge  v.  Buchamxjm  (d)  are  to 
the  same  efiect. 

Penxsfathzr,  L.C.J. :  A  newspaper  was 
given  in  evidence  for  the  purpose  of  hav- 
ing an  article,  entitled  '*  The  Morality  of 
War,"  read.  This  article  in  itself  is  per- 
fect and  distinct,  and  the  whole  has  been 
read  by  the  Crown.  £Mr.  O'CormeWe 
speech,    though    reported    in    the    same 

(a)  2  Camp.  398  ;  31  St.  Tr.  340, 363. 
(6)  8  Stark.  6. 
(c)  2  Stark.  189. 
id)  10  A.  &  E.  159. 
78181. 


rper,  has  no  connection  with  the  article.] 
should  have  great  doubts  whether  the 
traversers,  without  the  consent  of  tho 
Crown,  would  have  had  a  right  to  have 
had  that  distinct  and  independent  publica- 
tion read  at  all.  Though  both  in  the  same 
newspaper,  one  is  not  an  explanation  or  a 
qualiticationof  the  other(a) ;  however,  the 
Urown  have  made  no  objection  to  the 
speech  being  read,  therefore  it  is  not  ne- 
cessary to  decide  whether,  if  an  objection 
had  been  made,  the  Court  would  or  would 
not  yield  to  it.  It  has  been  read,  and  the 
question  now  is  by  whom.  We  are  of 
opinion,  it  must  be  considered  as  read  by 
the  traversers.  I  am  not  saying  against 
the  traversers,  but  whatever  they  read 
again  during  the  trial  is  their  evidence. 

Ceakpton,  J.,  concurred.  There  are 
two  questions;  first,  whether  Mr.  Duffy 
has  a  right  to  have  a  second  article,  con- 
taining a  report  of  a  speech,  read  on  his 
part ;  secondly,  whether,  it  having  been 
read  without  objection,  it  is  now  to  be 
considered  as  evidence  on  the  part  of  the 
traversers  or  of  the  Crown.  Now  I  do 
not  think  the  cases  cited  bear  exactl/  upon 
the  matter  before  the  Court.  No  doubt 
it  is  true  where  a  conversation  is  deposed 
to  by  way  of  an  admission  on  the  part  of 
a  defendant  or  a  traveraer,  he  has  a  right 
to  have  the  whole  of  the  conversation  given 
in  evidence,  that  is,  subject  to  this  restric- 
tion, that  it  is  relevant  to  the  issue.  An 
answer  to  a  bill  in  Chancery  may  be  con- 
sidered as  falling  within  the  same  rule. 
Where  an  answer  is  produced  against  a 
party  as  an  admission,  he  is  entitled  to 
have  the  whole  of  it  read,  if  it  be  relevant 
to  the  issue,  and  where  an  affidavit  is  read 
at  Nisi  FrvM,  the  defendant  is  entitled  to 
have  the  whole  of  it  read,  under  the  same 
restriction.  Another  principle  is  applic- 
able to  this  case,  and  it  is  this,  that  notiiing 
is  to  be  received  that  is  not  relevant  to  the 
subject-matter  of  inquiry.  But  there  is 
a  third  principle  bearmg  on  this  question, 
in  which  I  own  there  is  some  difficulty ; 
but,  as  my  Lord  Chief  Justice  has  pro- 
perly observed,  the  Court  are  not  called 
upon  to  decide  on  it;  that  is,  whether,  in  a 
case  like  the  present,  if  one  paragraph  in 
a  paper  be  read  as  being  seditious,  or  tend- 
ing to  sedition,  another  paragraph  in  the 
same  paper  entirely  detached  ft*om  it,  and 
not  explanatory  of  it  or  modifying  it,  can 
bo  read.  The  general  rule  I  always 
understood  to  be  this;  if  a  piece  of 
evidence  complete  in  itself  is  put  before 
the  jury  by  one  party,  it  cannot  be  afi^ected 
by  another  piece  of  evidence  of  the  same 
description,  unless"  that  other  piece  of 
evidence  intends  to  explain  andf  modify 
or  qualify  that  which  has  been  offered  on 

Ca)  See  Darby  v.  Outeley,  1  H.  &  N  I. 
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the  oiher  side.  In  Bex  y.  Lambert 
and  Perry,  Lord  Ellenborofigh  has  laid  it 
down  that,  althongh  in  a  newspaper 
which  is  the  subject  of  a  propecntion  for 
libel  there  be  one  article,  and  iu  the  same 
paper  there  be  a  secoad  article  which  has 
no  reference  to,  and  is  nnconnected  with, 
the  former,  yet  there  are  cases  in  which 
the  second  article  may  be  read.  That 
decision,  I  &appose,  is  well-founded ;  but 
that  was  a  case  in  which  a  question  ai'ose 
as  to  what  was  the  intention  of  the  writer, 
to  be  deduced  fi-om  the  article,  the 
subject-matter  of  the  prosecution.  The 
second  article  might  then  be  introduced 
for  the  purpose  of  aiding  the  jury  in 
coming  to  a  conclusion  as  to  what  were 
the  intentions  and  motives  of  the  writer, 
in  writing  the  article  the  subject  of  the 
prosecutioD.  Supposing  that  doctrine  to 
DC  well-founded,  then  arises  the  important 
question^  and  the  only  question  upon 
which  I  mean  to  give  an  opinon — whose 
evidence  is  this  P  The  Crown  say  that  it 
is  not  part  of  their  evidence :  my  opinion 
is,  that  the  traverser  who  has  called  for 
the  reading  of  it  has  thereby  made  it  his 
own  evidence.  I  will  not  say  that  if  the 
article  had  been  also  an  editorial  article 
bearing  upon  the  same  subject,  or  if, 
without  being  an  editorial  article,  or  with- 
out being  written  by  the  same  party,  it 
had  been  one  from  which  there  could  be 
deduced  anything  like  a  test  of  the  in- 
tention of  the  party  in  writing  the  former 
article,  that  it  might  not  be  admissible  in 
evidence.  But  the  question  is,  if  it  is 
admitted  in  evidence,  whose  evidence  is  it  P 
In  Bex  V.  Perry,  Lord  Ellenhorough  says : 

"  If  there  be  auy  parts  of  the  same  paper 
upon  the  same  topic  with  the  libel,  or  fairly 
oonneoted  with  it,  the  defendants  have  a  right 
to  their  being  read,  althooffh  locally  disjoined 
from  it  But,'*  he  says,  **  the  Courts  have  gone 
further,  for  they  have  allowed  the  defendant  to 
give  in  evidence  various  extracts  from  works 
which  he  had  published  at  a  former  period  of 
his  Ufe."(fl) 

One  would  certainly  infer  that  it  was 
read  as  the  defendant's  evidence,  for  Lord 
Ellenhorough  puts  it  on  the  same  ground 
as  if  it  was  a  paragraph  in  another  paper, 
and  it  cannot  be  contended  that  a  para- 
graph taken  from  another  paper  could  be 
reaa  in  cross-examination  by  the  defen- 
dant as  part  of  the  plan  tiff's  evidence.  I 
therefore  take  it,  that  in  that  case  the 
article,  though  in  the  same  newspaper,  was 
read  as  part  of  the  defendant's  evidence. 
But  another  test  has  been  suggested ;  is 
this  paragraph  to  be  considered  as  part  of 
the  cross-examination  P  if  so,  then  un- 
doubtedly it  comes  within  the  rule  that  no 
part  of  the  cross-examination  is  evidence 
of  the    party  who  cross-examines.     The 

(a)  2  Camp.  399. 


WUneee  was  called  to  prove  only  certain 
matters  relating  to  this  paper,  tine  officer 
was  the  person  who  should  have  read,  and 
the  fact  of  the  paper  having  been  read  by 
the  WUneee  does  not  give  it  the  character 
of  a  cross-examination.  The  defendant 
proves  a  new  document  in  the  course  of 
his  cross-examination  of  the  Witneee;  he 
chooses  to  have  it  read,  and  therefore  it 
becomes  part  of  his  evidenoe,  unless  it 
refers  to,  or  explains,  or  modifies,  or 
qualifies  that  which  has  been  read  by  the 
opposite  party.  It  appears  to  me,  that 
supposing  this  article  to  be  admissible, 
which  it  is  not  necessary  to  decide,  as  the 
Crown  have  consented  to  its  being  read, 
that  it  is  no  part  of  the  cross-examina- 
tion, but  part  of  the  defendant's  evidence  ; 
he  is  entitled  to  the  benefit  of  it,  but  he 
must  take  it  as  his  own  evidence. 

Perrin,  J. :  The  question  appears  to  me 
simply  this: — A  newspaper  is  given  in 
evidence  on  the  part  of  the  prosecution, 
from  which  an  article  is  read  for  the  pur- 
pose of  showing  that  the  traverser  who 
published  that  paper  entertained  the 
intention  and  object  of  the  conspiracy 
charged  in  the  indictment.  It  was  offered 
as  evidence  of  such  intention  having  been 
entertained  by  him.  In  no  other  point  of 
view  can  that  be  looked  on  as  evidence. 
That  having  been  read  by  the  Crown,  the 
traverser's  counsel  calls  upon  the  Witneee 
or  the  officer  to  read  another  part  of  the 
same  publication,  an  article  distinct  from, 
and  not«  referring  to,  the  former  article, 
but  which,  he  says,  being  published  at 
the  same  time,  and  uno  fiaiu,  and  being 
indicative  of  a  directly  different  intention, 
ought  to  be  read  to  show  he  had  nob  the 
same  intention  as  that  which  had  been  in- 
ferred from  the  first  article.  It  is  offei-ed  as 
explanatory  of  and  qualifying  the  article 
read  by  the  Crown,  and  it  appears  to  me 
that  the  inference  to  be  drawn  fVom  the 
decision  in  the  case  of  Bex  v.  Perry  is 
that  either  of  the  two  such  articles  as  the 
present  may  be  received  in  evidenoe,  as 
being  part  of  the  same  publication.  The 
prosecutor  is  not  bound  to  read  the  entire 
of  a  paper.  He  may  only  select  such  por- 
tions of  it  as  to  prove  his  own  case,  but 
the  traverser  calls  for  another  portion  of 
it  as  evidence  on  his  own  behalf,  and  it  is 
for  the  Jury  that  the  duty  is  reserved  of 
deciding  what  the  tendency  of  such  evi- 
dence may  be,  whether  favourable  to 
the  traverser  or  otherwise.  The  case  of 
Bex  V.  Perry  proves  that  the  article  was 
very  properly  admissible  as  evidence.  If 
the  second  article  was  quite  on  a  different 
subject  from  the  first,  and  having  no 
possible  reference  to  it,  it  would  not  be 
receivable;  but  if,  altiiough  not  being 
exactly  connected  with  the  precise  matter 
of  the    first  article,  it  related,  notwith- 
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standing,  to  the  object  and  intention  of 
the  traversers,  as  they  were  -soaght  to  be 
demonstrated  in  the  first  article,  then 
indeed  the  case  is  different,  and  the 
second  ought  to  be  evidence.  Whose 
evidence  it  is  quite  immaterial.  It  is 
given  at  the  instance  of  the  traversers  to 
protect  them  from  the  inference  which 
might  be  drawn  from  the  passage  read  by 
the  Crown,  but  it  does  not  belong  to  any- 
body. As  in  the  case  of  Bex  v.  Perry  the 
first  part  was  read  to  show  that  Lambert 
and  Perrv  had  published  a  wicked  libel 
against  the  King,  and  the  second  part 
to  prove,  on  the  contrary,  that  it  was 
an  article  praising  Oeorge  the  Thii*d, 
inculcating  loyalty,  and  exhibiting  in 
several  instances  matters  highly  favour- 
able and  praiseworthy  in  his  Majesty. 
Therefore  I  do  not  think  it  necessary 
that  one  should,  in  the  ordinary  sense, 
relate  to  the  other.  They  were  all  part 
of  the  same  publication ;  each  denoted 
the  same  intention,  feeling,  and  motive, 
and  each  was  properly  subject-matter  for 
the  consideration  of  the  juir  on  the  one 
side  and  on  the  other.  Iji  Bex  v.  Stock' 
ddle,(a)  which  was  a  prosecution  at  the 
instance  of  the  House  of  Commons  in  re- 
spect to  some  publications  about  the  im- 
peachment of  Warren  Hastings,  the  same 
doctrine  was  held,  for  a  large  portion  of 
the  publication  was  read  by  the  Crown ; 
and  Mr.  Ershine,  who  was  counsel  for  the 
defendant,  had  another  portion  read ;  but 
there  was  this  distinction,  that  all  those 
passages  were  contained  in  the  same  pub- 
lication and  proved  out  of  the  same  book. 

The  Witness  then  read  from  the  Naiion 
of  the  I2th  of  August  1843  an  article 
headed  "  The  March  of  Nationality. "(6) 

Have  the  goodness  to  read  the  first 
column  of  the  same  page — page  696. 

"  In  the  report  of  the  Association  it  is  omittjed 
to  be  stated  that  the  Bev.  Mr.  Haire  handed  in 
10/.,  and  was  admitted  a  Volunteer  on  the 
motion  of  Mr.  Duffy,  seconded  by  Mr.  0*Con- 
nell." 

In  another  paragraph  it  is  said  : 

'*  We  have  received  a  letter  from  a  military 
correspondent,  in  which  we  have  much  statistical 
information  regarding  the  absurd  provisioning 
and  preparing  of  barracks." 

After  some  further  discussion  it  was 
arranged  that  in  dealing  with  each  news- 
paper the  passages  called  for  by  the  Crown 
should  be  read  first,  and  then  the  passages 
called  for  b^  the  traversers. 

The  readmg  occupied  the  gi-eater  part 
of  three  days. 

The  following  were  the  principal  docu- 
ments read : 

(o)  22  St.  Tr.  287. 
(6)|See  above,  p.  141. 


For  the  Traversers:  (/OowneWs  speech 
at  the  Association  on  August  7,  warning 
the  Repealers  against  holding  a  meeting 
on  the  same  day  as  the  Ulster  Orangemen 
for  fear  of  provoking  a  collision,  and 
threatening  to  strike  off  the  books  of  the 
Association  anyone  who  attended. 

Letter  of  August  1,  of  WilUam  Sharman 
Crawford,  M.P.,  to  O'Gonnell,  headed 
"  Repeal  —  Fbdekalism,**  (a)  in  which  the 
writer  stated  his  preference  for  Federalism 
instead  of  BepeaL 

"I  therefore  desire  to  establish  the  perma- 
nence of  the  connection,  by  seeking  for  Ireland 
the  security  for  her  particular  interests  and  her 
rights  which  she  would  derive  from  self-govern- 
ment by  a  representative  body  of  her  own ; 
whilst,  at  the  same  time,  she  would  have  her 
due  weight  in  the  concerns  of  the  empire  by  a 
representation  in  the  imperial  legislature,  and 
the  connection  sustained  by  that  central  author- 
ity. I  think  this  would  provide  that  security 
which  Ireland  demands  for  her  local  interests, 
whilst  the  connection  with  Britain  would  not  be 
endangered  by  such  an  arrangement,  and  by  re- 
lieving BngUmd  from  the  responsibility  which 
the  local  legislation  for  Ireland  imposes,  the 
causes  of  discontent  would  be  removed,  and  thus 
the  obstacles  which  at  present  exist  to  the  crea- 
tion of  a  kind  feeling  between  the  two  countries 
would  cease  to  operate.  I  think,  then,  this  is  a 
proposition  which  ought  to  be  supported  by 
Englishmen  as  well  as  Irishmen,  as  tending  to 
promote  the  happiness,  prosperity,  and  power  of 
the  United  Kingdom.  I  think  that  a  bond  of 
united  action  on  this  basis  might  be  formed, 
which  would  include  the  fiiends  of  freedom  of 
all  parts  of  the  empire.  Englishmen  and  Irish- 
men might  then  pull  together  in  the  common 
cause  of  the  rights  of  the  people,  on  the  grand 
principle  that  no  laws  shoiUd  be  made  to  bind 
the  people  of  any  part  of  the  United  Kingdom, 
which  were  not  made  by  the  will  of  the  people 
who  were  to  obey  them,  as  expressed  by  their 
real  representatives.  Now  it  is  perfectly  clear 
that  if  a  law  be  made  for  any  separate  portion  of 
the  United  Kingdom,  b^  the  power  of  an  im- 
perial majority  in  the  legislature,  that  law  is  not 
made  by  the  representatives  of  that  portion  of 
the  people  who  are  to  obey  it— and  this  prin- 
ciple is  apphcable  to  Scotland  as  well  as  to  Ire- 
land, and  every  portion  of  the  empire  which 
requires  separate  legislation  to  any  extent,  should 
have  a  local  body  tor  that  separate  legislation. 
The  principle  of  self-government  by  representa- 
tion should  be  carried  out  through  every  institu- 
tion of  the  state ;  and  local  taxation,  whether  in 
a  parish,  a  county,  or  a  town,  should  be  imposed 
and  managed,  and  the  bye-laws  affecting  that 
locality  enacted  by  a  body  representing  the 
locality  which  that  taxation  or  these  laws  affect, 
and  the  whole  kept  under  control  and  regulation 
by  the  central  power  of  the  imperial  representa- 
tion. This,  in  my  judgment,  is  the  principle  of 
the  British  constitution    it  is  the  principle  of 

(a)  As  to  (yConnel]*H  adoption  of  Federalism 
in  place  of  Repeal  after  his  release  f^m  prison, 
see  Correspondence  of  O'Connell,  vol.  2,  p.  8A4. 
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the  corporate  system.  It  is  the  only  true 
foondatioD  of  all  representative  government.  It 
is  this  legitimate  principle  which  I  desire  to  see 
extended  to  Ireland.  The  Repeal  Association 
desires  to  abolish  altogether  imperial  represen- 
tation. I  do  not  wish  to  destroy  that  system,  bnt 
to  add  to  it  the  principle  of  local  legislation." 

Thursday,  Jannary  25. 

The  reading  of  docaments  was  pro- 
ceeded with. 

JFV>r  ihe  Traversers :  From  the  Nation  of 
An^st  12,  an  Address  to  the  people  of 
Great  Britain,  signed  by  14  Irish  mem- 
bers, settiDg  forth  the  reasons  of  Irish 
discontent,  and  stating  that  every  day's 
delay  in  remedying  these  grieTances  gave 
additional  strength  to  thone  who  main- 
tained that  there  was  no  hope  of  good 
Grovemment  for  Ireland,  except  in  the 
restoration  of  her  national  Parliament. 

For  the  Oroum:  The  articles  headed 
**  The  Crisis  is  upon  ns  "(a)  and  **  The  Irish 
Congress  "  in  the  ^a^ion  of  AngoBt  26. 

The  latter  article  began  thus : 

*<Thb  Irish  Conorbsb. 

"  Great  events  are  evidently  approaching  in 
oar  country.  We  here  are  prepared  to  hear  of 
extraordinary  changes  in  Ireland.  The  pro- 
posed assembly  of  800  awakens  the  liveliest 
hopes.  The  parallel  drawn  by  O'Connell  be- 
twei'n  the  American  Congress  of  1775  and  the 
Irish  assembly  of  300,  as  proposed,  is  just  and 
striking.  '  Nobody  was  bound  to  obey  the  in- 
junctions of  the  American  Congress,  said  the 
Liberator  at  Galway.  Most  true ;  but  never 
were  the  injunctions  of  any  Parliament  or 
authority  more  religiously  observed  by  a  people 
than  were  the  resolutions  and  directions  of  the 
American  Congress  by  the  struggling  patriots  of 
the  colonies.  I  have  not  the  least  doubt  but 
that  the  Irish  people  would  as  willingly  obey  all 
peaceful  ordinances  of  an  Irish  congress,  as  the 
struggling  Americans  did  in  the  days  that  are  past. 
Amongst  these,  what  would  England  say  or  do 
if  there  were  a  resolution  of  non-intercourse,  a 
resolution  of  non-consumption  of  English  manu- 
factures,' a  resolution  of  non-consumption  of 
taxed  commodities,  a  resolution  against  the  use 
of  stamps  on  agreements  and  contracts,  and 
even  on  newspapers  ?  All  these  resolutions 
would  be  religiously  adhered  to  by  the  people  of 
Ireland,  provided  the  assembly  of  *  Three  hun- 
dred *  be  made  of  men  of  right  stuff." 

O^Hagan  having  called  for  another  pas- 
sage from  the  same  issne,  the  Attorney 
General  objected  on  the  ground  that  the 
passages  already  read  for  the  traversers  had 
been  wholly  irrelevant. 

The  Court  considered  that  the  permission 
to  have  read  extracts  at  this  stage  was  an 
irdnlgence  to  the  traversers,  and  oaght 
not  to  be  abased. 

For  ihe  Traversers:  A  correspondence 
published  in  the  Nation  of  August  26th 

(rt)  See  above,  p.  151. 


between  Henry  Sugden,  the  Lord  Chan- 
cellor's Secietary,  and  Sir  Valentine 
Blake,  in  which  the  Secretary  inquired  of 
Sir  V.  Blake  as  a  magistrate  whether  he 
had  attended  the  Repeal  meeting  for 
Mayo,  or  joined  the  Afisociation,  and  on 
receiving  an  answer  in  the  affirmative, 
wrote  that  the  Lord  Commissioners  with 
regret  had  felt  it  their  duty  to  supersede 
him  as  a  magistrate. 

For  the  Orown :  The  account  of  the  Drog- 
hcda  meeting  and  banquet  from  the  Pilot 
of  June  7. (a)  . 

For  the  Traversers  :  From  the  address 
adopted  at  the  Drogheda  meeting  the 
following : 

"  WX  ABB  NOr  THOSE  SLA.VBS. 

^  There  are  but  two  modes  by  which  redress 
can  be  hoped  for — physical  force — moral  power. 
The  first  we  reject :  you,  sa^racious  leader,  have 
taught  us  the  superior  efficacy  of  the  latter.  . 
.  .  .  .  We  solemnly  ple<lge  ourselves  to  co- 
operate with  you  to  the  iUllest  extent  of  our 
powers,  in  every  constitutional  means,  which  in 
your  wisdom  you  may  deem  necessary  for  the 
attainment  of  our  just  and  rightfhl  demand  for 
self-government." 

Also  a  petition  to  Parliament  for  Repeal 
adopted  at  the  meeting.  Also  the  toasts 
of  **  The  Queen,"  '*  Prince  Albert,"  **  The 
Prince  of  Wales  and  Princess  Royal,*' 
**The  Duchess  of  Kent,"  and  •'The 
People,"  at  the  Drogheda  bancjuet. 

For  the  Crown  :  From  the  Pilot  of  June 
12,  the  account  of  the  Kilkenny  meeting 
at  which  O'OonneU  said : 

"  Another  thing  I  thank  you  for  is,  that  you 
have  come  here  without  green  boughs.  You  do 
not  want  anything  of  the  kind  to  show  your  sin- 
cerity in  the  cause  of  your  country.  (Cheers.) 
I  have  before  me  more  physical  force  than  any 
military  commander  that  ever  existed,  and  I 
have  that  physical  force  perfectly  cognizant  of 
the  fact  that  they  should  not  do  anything  that 
would  be  such  great  injury  to  the  cause  of  re- 
peal as  committing  the  slightest  breach  of  the 
peace.  (Cries  of '  Never  fear.')  Somebody  says 
*  never  fear.'  Why  I*m  afraid  of  nothing  except 
being  wrong :  for  as  long  as  I  am  right  I  fear 
nothing,  and  I  think  I  have  plenty  here  to  join 
me  in  being  right,  and  to  join  me  too  in  fearing 
nothing.  (Loud  cheers.)  No,  the  only  thing 
I  could  apprehend  would  be  any  species  of  a 
breach  of  the  law.  And,  ah !  there  is  many  a 
magistrate  who  would  be  greatly  obliged  to  you 
if  you  would  commit  a  riot  or  a  breach  of  the 
peace.  If  you  did  so,  they  would  be  again 
stuffed  in  two  boots  at  the  expense  of  the 
county,  and  have  an  iron  sword  by  their  side. 
(Cries  of  *  We  will  not  give  tliem  the  chance.) 
To  be  sure,  you  will  not ;  but  we  will  grind  their 
faces  by  behaving  well.  (Hear,  hear.)  We 
have  moral  force  capable  of  putting  down  any 
opposition.  It  is  not  here  alone,  but  on  many 
other  occasions,  that  I  have  addressed  myriads 


(a)  See  above,  p.  128. 
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of  my  couutrymen,  and  the  same  sentiment  per- 
vaded eTeiy  one  of  thein  that  now  animates 
every  one  of  those  assemblages.  (Hear,  hear, 
and  cheers.)  There  never  yet  was  any  coilntry 
presented  the  same  moral  spectacle  as  Ireland, 
or  where  the  people  were  so  determmed  to  cai  ry 
the  restoration  of  their  national  independence 
by  constitutional  means — (Hear,  hear,  and 
cheers) — I  promise  you  the  repeal  of  the  union. 
(Tremendous  applause.)  I  repeat  it,  1  am  able 
to  promise  the  repeal  to  you  speedily  and 
rapidly,  and  it  is  more  near  to  us  than  even  the 
must  sanguine  imagine.  (Loud  cheers.)  There 
is  hut  one  way  by  which  our  success  could  pos- 
sibly be  prevented,  and  that  is — what  we  never 
will  fall  into — by  committing  any  crime  or  out- 
rage." 

Prom  the  Pilot  of  June  14,  the  account 
of  the  Mallow  meeting  and  speeches.(a) 

For  the  Traversers :  Prom  the  Pilot  of 
Jnne  7,  an  extract  f¥om  O*  ConneWs  speech 
at  Drogheda,  in  which  he  denounced  hostile 
demonstrations  in  front  of  the  honses  of 
Anti-Bepealers,  and  stated  that  he  wanted 
Ireland  for  the  Irish  of  all  denominations. 

Prom  a  speech  by  John  0*ConneU,  at 
the  Association,  on  Jane  12,  against  the 
practice  of  bringing  green  boughs  to  the 
Kepeal  meetings. 

For  the  Crown:  Prom  the  Freeman* s 
Journal  of  August  7,  an  account  of  the 
Baltinglass  meeting,  and  0*OonneU*s 
speech. 

Prom  the  PUot  of  August  1.6,  an  account 
of  the  Tara  meeting,  and  O'CovmelVs 
speech  against  the  validity  of  the  Union. 

For  ths  Traversers:  O'ConneiVs  speech 
at  the  subsequent  banquet,  in  which  he 
suggested  that  the  Queen  should  issue 
writs  summoning  an  Irish  Parliament. 

For  the  Oroum:  A  statement  in  the 
Pilot  that  all  subscribers  of  20Z.  to  the 
Association  were  entitled  to  a  copy  of  the 
FUot.  The  articles  on  the  Tara  meeting 
in  the  Pilot  of  August  16,  and  the  Nation 
of  August  19. 

Prom  the  l^reeman  of  May  30,  O'Connell* s 
speech  at  the  Longford  dinner,  denouncing 
Lord  Beaumont  as  a  monnrel  Catholic. 

For  the  Traversers:  The  speeches  of 
Count  Nugent  in  favour  of  toleration,  and 
of  the  Rov.  Mr.  O'Beime,  in  support  of 
loyalty,  at  the  same  meeting. 

Priday,  January  26. 

Bttbtok,  J.,  sat  for  the  first  time  after 
his  illness,  and  the  reading  of  extracts 
was  again  proceeded  with. 

For  the  Crown:  From  the  Freemaai's 
Journal  of  April  4,  an  account  of  the  pro- 
ceedings at  the  Association,  on  April  3, 
.  when  yarions  contributions  were  handed 
in  by  the  trayerser  Duffy  and  others. 

Prom  the  Freeman* s  Journal  of  May  31, 

(a)  See  aboye,  p.  186. 


the  proceedings,  at  the  Association,  of 
May  30,  at  which  ()*Connell  explained  his 
reference  to  the  ruffian  soldiery  of  Great 
Britain,  as  follows : — 

<*Mr.  O'Connell  next  said  that  he  had  to 
correct  a  typographical  error  in  the  admirable 
report  of  the  proceedings  at  Longford  which 
appeared  in  the  Freeman's  Journal.  He  was 
reported  to  have  called  the  soldiery  of  Britain 
*  a  ruffian  soldiery,'  but  he  did  no  such  thing ; 
they  were  an  exceeding  well  behaved  set  of 
men.  He  seldom  or  ever  saw  a  soldier  in  the 
dock.  He  also  spoke  of  the  sergeants  as  an 
exceedingly  well-informed  and  well-behaved 
body  of  men,  and  said  if  justice  was  done  to 
them,  one  should  be  promoted  to  the  rank  of  an 
officer  in  each  company.  What  he  said  was  in 
the  words  of  the  b^utif  ul  ballad — 

<*  *  And  now,  a  sad  maniac,  she  roams  the  wild 
common. 
Against  minions  of  Britain  she  warns  each 

woman. 
And  sings  of  her  father  in  strains  more  than 
human, 

While  the  tear  drops  do  fidl  from  poor 
EUeen  O'Moore.' " 

Prom  the  Pilot  of  July  5,  the  article, 
*'  Bepeal  is  coming — the  affairs  of  Spain." 

Prom  the  Fre&ma/rCs  Journal  of  Au^st 
23,  0*CownelVs  speech  at  the  Association, 
giyine  his  plan  for  the  renewed  action  of 
the  Lish  Parliament,  and  an  article 
headed  '*  The  National  Manifesto." 

For  the  Traversers :  An  extract  from  the 
same  speech  in  reference  to  the  letter  of 
Mr.  M^Kenna."- 

**  Mr.  O'Connell  was  anxious  to  correct  an 
error  into  which  the  writer  (M*Kenna)  seemed 
to  have  fallen.  He  supposed  that  the  Nation  was 
the  organ  of  the  Association.  There  were  many 
Liberal  newspapers  that  published  their  pro- 
ceedings, which  the  Association  respected ;  but 
no  paper  was  the  organ  of  the  Association,  nor 
was  it  to  be  held  responsibk  for  anything  which 
appeared  in  any  newspaper.  He  should  be 
happy  if  he  could  prevail  on  the  gentlemen  of 
the  press  to  publish  Mr.  M*Eenna*s  letter." 

For  the  Crown:  Prom  the  Freemam,*s 
Journal  of  August  24,  the  proceedings  of 
the  Bepeal  Association  of  the  preceding 
day.  At  this  meeting  Dr.  QroAj  brought 
forward  a  report  of  the  sub-committee  on  the 
appointment  of  the  arbitrators. (a)  The 
report  was  read,  and  also  Mr.  O'CovmeWs 
address,  expressing  his  high  approbation 
of  the  clear  and  able  report. 

Prom  the  PUot  of  March  10,  an  article 
headed  "Bepeal  —  America,"  and  the 
report  of  Mr.  Tyler*s  speech  at  the  Bepeal 
meeting  at  Washington. 

For  the  Traversers:  The  article  headed 
**  Bepeal— Board  of  Trade." 

For  the  Crown:  Prom  the  NaUon  of 
April  1,  the  lines  entitled  **Tho  Memory 


(a)  See  above,  p.  239. 
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of  the  Dead,"  and  the  articles,  *' Some- 
thing is  Coming,"  and  "  Our  Nationality." 

Wnitsside :  Will  you  have  the  goodness, 
Mr.  Vernon,  to  turn  to  page  256  of  that 
paper  and  read  the  song  that  yon  will  find 
there  P 

The  WUnesi  read  as  follows : — 

"  Mr  Beautiful,  Mt  Own. 

**  1  haye  watched  io  delight  the  fire  that  flies 
In  the  lightning  flash  of  thy  dark  blue  eyes, 
As    they    sparkled    in     joyous    merriment, 

caught 
From    the    passing    jest    to     the     brilliant 
thought — 
My  beautiful,  my  own. 

*'  But  I  have  seen  a  light  in  them  dearer  still, 
A  softer,  diviner  radiance,  fill 
Their  sparkling  orbs,  was  bliss  to  see : 
Twas  affection's  light,  and  'twas  turned  on 
me— 
My  beautiful,  my  own. 

**  In  dread  of  thy  frown,  I  vainly  strove 
In  silence  to  hide  my  heart's  deep  love : 
But  my  soul's  felt  passion  thou  didst  not 

spurn. 
And  at  last  even  whispered  of  love's  return  — 
My  beautiful,  my  own. 

**  Oh,  that  moment's  happiness  was  worth 
All  other  things  on  this  broad  earth  : 
And  I  felt  that  thenceforward  unto  me 
My  only  heaven  could  be  with  thee  - 
My  b^utiful,  my  own. 

"  I've  played  with  the  curl  of  thy  raven  hair. 
And  wish'd  to  be  one  of  the  tresses  there : 
To  touch  for  ever  that  rosy  cheek. 
And    catch    each    accent    thy    lips    should 
speak  - 
My  beautiful,  my  own. 

**  For  in  rapture  almost  too  great  I've  hung 
On  the  low,  sweet  tones  of  thy  gentle  tongue, 
As  they  told  of  thy  choice,  which  could  not 

range. 
And    thy    love,    which    time    eould    never 
change  - 
My  beautiful,  my  own. 

*<  Did  the  poef  s  mantle  to  me  belong, 
I  would  hallow  thy  beauty  in  deathless  song : 
In   the  minstrel's  lay  should  thy  name  re- 
sound, 
And  a  halo  of  glory  circle  thee  round — 
My  beautiSil,  my  own." 

WhfUeMe :  I  thank  yon.  (Great  laugh- 
ter.) 

For  the  Orown:  From  the  Pilot  of 
August  28,  the  article,  "The  Battle  of 
Tara,"  the  letter  on  the  **  Dnty  of  a 
Soldier,"  signed  '' Biehard  Power,  P,P,;* 
and  the  proceedings  of  the  Association  at 
which  a  resolution  was  moyed  by  O'OonmU, 
and  carried  ~ 

**  that  the  committee  be  empowered  to  enter  in- 
to communication  with  propiietors  of  the  Pilot 
and  the  Evening  Freeman  tor  the  publication  of 
supplements  to  those  papers." 


From  the  PUot  of  September  6,  the 
article/^,  *'  The  Irish  in  the  English  Army 
^O'OaUaahan'e  Letters;  "  '^The  Army, 
the  People,  and  the  Grovemment,"  and 
"  Rumoured  Death ]of  Q-eneral  Jackson.''(a) 

From  the  Pilot  of  October  6,  '^The 
Battle  of   Clontarf,"    which  concluded  - 

"  And  the  Irish  people  of  the  present  day, 
should  they  be  drawn  to  it,  will  imitate  the  con- 
duct of  the  brave  Tipperary  men,  the  former 
Dalcassians." 

From  the  Nation  of  September  30,  the 
advertisement  **  Bepeal  Cavalry,"  and  a 
list  of  Bopeal  subscriptions,  including  one 
trom-Oha/rlea  Gavan  Vuffy,  of  452. 16f. 

From  the  Freeman*8  Journal  of  October 
3,  the  advertisement,  "Repealers  on 
Horseback — Olontarf  meecing." 

The  following  documents  were  handed 
in  and  entered  as  read : — 
Letter  of  September  29,  1843,  signed, 

Joh/n,  Archbishop  of  Tuam. 
Letter    of    October    2,    1843,    signed, 

Patrick  Sherrett, 
Address  to  the  Inhabitants  of  the  British 

Empire,  signed,  Daniel  0*GonneiL 
Letter  of  October  2,  1843,  from  Edward 

Gary  to  T.  M.  Bay. 
Certificate  of  Arbitrators. 
Bales  to  be  observed  by  Arbitrators. 
Award  and  Deed  of  Submission  to  Ar- 
bitration. 
Notice  of  the  Formation  of  the  Court  of 

Arbitration. 
0*Callaghan'8  Letter. 
Association  Cards. 

Account  of  the  dreadful  slaughter  at 
Mullaghmast. 

Cha/rles  Overden — Examined  by  Brewster, 

I  am  an  Inspector  of  the  Dublin  police  ; 
I  know  Dr.  Ora/y  and  Mr.  John  O'OonneU ; 
I  saw  both  acting  as  arbitrators ;  I  saw 
Dr.  Gray  act  but  once  as  arbitrator ;  I  saw 
Mr.  John  O'GonnsU  first  on  the  17th  of 
October ;  I  saw  him  subsequently  several 
times ;  I  took  no  notes  of  what  occurred 
when  I  was  there,  as  I  never  thought  it 
would  be  neoessary ;  I  had  no  instructions 
to  do  so ;  the  first  time  I  attended  there 
was  one  case  gone  into ;  there  was  no  case 
subsequently. 

Cross-examined  by  HatchelX, 

Were  you  there  at  the  commencement 
on  the  first  day  P — ^No,  not  exactly. 

What  hour  were  you  there  P — On  tho 
first  day  about  a  quarter  before  eleven. 

Was  there  any  obstruction  given  to  you  P 
— Quite  the  reverse. 

What  do  you  mean  by  the  **  reverse  P  " 
— There  was  the  greatest  kindness  shown 
to  me. 


(a)  See  above,  p.  164 
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Who  were  present  upon  that  occasion  P — 
Mr.  John  0' Gowned,  Dr.  Chray^  and  several 
other  gentlemen. 

Was  it  not  a  pablic  reading-room  P 
—Yes. 

Those  gentlemen  then  were  sitting  in  a 
pablic  reading-room  ? — Yes,  but  I  nerer 
saw  them  there  before. 

Before  anything  was  said  or  done,  did 
thev  state  that  they  had  no  power  to 
make  any  decision  except  the  parties  con- 
sented P — Yes,  they  did. 

Did  you  see  any  fees  paid  P — I  did  not. 

No  lees  P— No. 

No  professional  dress  worn  P — No. 

These  persons  who  wanted  to  have  their 
differences  settled  did  they  consentP — They 
did. 

What  was  done  in  this  case  P— There 
was  nothing  done — the  case  was  adjourned 
to  Kingstown. 

Then  yon  did  not  see  any  case  decided  P 
—I  did  not. 

How  did  you  go  there  ?  How  were  you 
dressed  P — In  my  uniform. 

Did  you  go  there  by  the  direction  of  the 
arbitrators  P— No. 

Did  you  go  there,  then,  as  a  tipster,  a 
crier,  or  inspector  of  policeP — I  went  in  my 
own  uniform  as  a  police  officer. 

Had  you  previously  said  you  would 
attepd  P— No. 

Did  you  say  what  brought  you  there  P 
— No,  I  merely  walked  in  and  s&t  down. 

Did  you  see  any  oaths  administered  P — I 
did  not. 

The  case  was  adjourned  to  Kingstown  P 
—It  was. 

Did  you  go  there  P— I  did  not.(a)  * 

This  closed  the  case  for  the  Crown. 


(a)  "Several  bittings— no  fees — one  case — 
no  decision  :  not  even  a  fragment  of  a  hearing, 
th(;ir  arbitratorshipB  having  adjourned  the  judg- 
ment, and  entered  a  cvria  advisari  vvU^  not 
wishing  verj'  probably  to  part  with  their  only 
cause  nntil  they  had  some  chance  of  receiving 
another.  Such  was  the  competition  against 
which  Her  Majesty's  Grovemment  thought  it 
necessary  to  protect  Her  Majesty's  courts  of 
justice  in  Ireland,  by  calling  before  the  jury  a 
policeman  to  swear  that  he  saw  Mr.  Gray  and 
Mr.  0*Connell  sitting  in  Court,  t.c.,  in  a  small 
newsroom,  first  of  aU  doing  nothing  in  the  one 
case  that  was  brought  before  them,  and  then  ad- 
journing the  future  non-performance  of  their 
duty  to  some  other  court,  where  they  were 
agam  judicially  to  assist  each  other  in  this 
negative  industry.  The  witness,  who  wished  to 
make  the  most  of  his  materials,  deposed  that  he 
saw  Mr.  John  (VConnell  acting  as  arbitrator 
upon  several  occasions  after  the  adjournment 
of  the  one  cause.*' — Leahy's  Review  of  the  State 
Prosecutions  in  Ireland,  p.  110. 


Saturday,  January  27. 
Speeches  fob  the  Defence. 


Eieha/rd  LcUor  8heU,  Q.O.,  on  behalf  of 
John  O'Oonnell: 

My  Lords  cmd  Oentlemen  of  the  Jwry, — 
I  am  counsel  in  this  case  for  Mr.  John 
O'GonnelL  It  is  so  important  a  case  that 
I  am  sure  you  will  agree  with  me  in 
thinking,  that  I  do  not  resort  to  exaggera- 
tion, and  that  I  do  not  speak  in  the  lan- 
guage of  hyperbole,  when  I  say  that  the 
attention  of  the  empire  is  directed  to  the 
spot  on  which  we  are  assembled.  How 
sacred  is  the  trust  reposed  by  the  laws  of 
your  country  on  you  !  How  great  is  the 
task  which  1  have  undertaken !  Conscious 
of  its  magnitude  I  rise  to  address  you — 
not  unmoved,  but  undismayed;  not 
unmoved,  for  at  this  moment  how  many 
of  the  incidents  of  my  own  political  life 
inevitably  recur  to  my  recollection,  when 
I  look  up  to  my  great  political  leader,  my 
deliverer,  and  my  fnend.  But  of  the 
emotion  by  which  I  acknowledge  myself 
to  be  profoundly  stirred,  solicitude  forms 
no  part.  I  have  great  reliance  on  you — 
in  the  ascendency  of  principle  over  pre- 
judice— the  predominance  of  true  religion 
over  sectarian  error — and,  above  all,  in 
your  regard  for  your  oaths :  but,  while  I 
have  that  reliance  on  you,  I  am  not  (mite 
destitute  of  confidence  in  myself,  x  ou 
will  do  me  the  justice,  I  am  sure,  to 
believe  that  I  do  not  spei^  in  the  language 
of  a  vain-glorious  self-confidence,  when  I 
say  that  I  am  well  aware  that  I  am  encom- 
passed by  gentlemen  infinitely  my 
superiors  in  every  forensic  and  every 
intellectual  qualification.  My  confidence 
is  grounded  not  on  an  overweening  esteem 
of  my  own  humble  talents,  but  from  a 
thorough  conviction  of  the  innocence  of 
my  client.  I  know  that  he  is  innocent ; 
and  how  do  I  know  that  he  is  innocent  P 
I  appear  before  you  not  only  as  the 
advocate  of  the  son,  but  in  some  sort  as  a 
witness.  The  father  and  the  son  are  identi- 
cal; their  principles  are  the  same;  the 
same  blood  flows  in  their  veins ;  the  same 
feelings  animate  their  hearts.  I  toiled  with 
the  father  in  companionship  —  humble, 
indeed,  but  not  dishonourable— for  up- 
wards of  twenty  years  of  my  life,  in  that 
great  work  (a)  which  it  is  his  chief  boast, 
that  in  the  spirit  of  peace  it  was  conceived  ; 
in  the  spirit  of  peace  it  was  carried  out ; 
and  in  the  spirit  of  peace  it  was  brought 
to  its  glorious  consummation.  I  am 
acquainted  with  his  character,  the  temper 
of  nis  mind,  his  habits,  his  feelings,  nis 
hopes,  his  fears,  and  his  aspirations ;  I 
have,  if  I  mav  venture  to  say  so,  a  sort  of 
cognizance  of  every  pulsation  of  his  heftrt. 

(a)  Roman  Catholic  Emancipation. 
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Grentlemen,  it  is  from  this  source  that 
my  confidence  is  derived  ;  I  know  that  of 
the  motives  attributed  to  him  by  the 
Attorney  Chneral  he  is  incaptable.  It  is 
this  impression,  thorough  and  impassioned, 
and  I  trust  that  it  will  prove  contagious, 
which  will  sustain  me  in  the  execution  of 
the  arduous  duties,  physical  and  intellec- 
tual, incident  on  tnis  great  trial;  and 
will  not  only  bear  me  up  against  the  ill- 
ness under  which  T  am  at  this  moment 
labouring,  but  will,  I  trust,  raise  me  to 
the  height  of  this  great  argument,  lift  me 
to  a  level  with  the  lofty  topics  of  which 
1  have  to  treat,  in  resislmg  a  prosecution, 
to  which  no  parallel  in  the  annals  of 
criminal  jurisprudence  can  be  found. 

Gentlemen  of  the  Jury,  the  Attorney 
Oeneral,  in  his  speech  of  verv  consider- 
able duration,  but  the  length  of  which  was 
by  no  means  disproportioned  to  the 
magnitude  of  the  subject,  read  to  you  a 
long  series  of  diligently  collected  extracts 
from  publications  and  speeches  spreading 
over  a  period  of  upwards  of  nine  months. 
At  the  close  of  all  these  extracts  he 
expressed  his  astonishment  that  such  lan- 
guage could  be  used  in  a  country  where 
social  order  is  maintained.  Gentlemen  of 
the  Jury,  if  the  indignation  of  the 
Attorney  Oeneral  was  not  artificial,  if  it 
was  not  an  ex-ofUsio  indignation  which  he 
gave  vent  to,  if  he  spoke  to  you  with 
sincerity,  how  did  it  come  to  pass — and  I 
am  sure  there  is  not  one  of  you  who  did 
not  put  to  himself  this  question — ^how  did 
it  come  to  pass  that  for  a  period  of  nine 
months  not  a  single  step  was  taken  by 
him,  or  by  tbe  Government,  for  the  pur- 

C)  of  arresting  what  was  represented  by 
as  a  sore  calamity  P  The  country,  he 
said,  was  traversed  by  incendiaries,  who 
set  fire  to  the  passions  of  the  people.  The 
whole  fabric  of  the  state  was  in  a  blaze. 
If  so,  how  does  it  come  to  pass  that  the 
Attorney  Oeneral  ^azed,  with  folded  arms, 
at  the  conflagration?  Why  was  it  that 
the  Castle  fire-engine,  wh^  was  it  that  an 
indictment,  that  an  ex-omoio  information, 
was  not  resorted  toP  He  has  given  no 
explanation.  He  has  hinted  at  no  explana- 
tion on  this  head.  Is  there  not  too  much 
reason  to  conjecture  that  this  expedient 
was  resorted  to  bv  the  Right  Honourable 
Gentleman  for  the  purpose  of  decoying 
and  ensnaring  the  traversers  into  some 
indiscretion  which  might  afterwards,  and 
in  due  time,  be  turned  to  account.  I 
heard  the  Attorney  O&neral  allude  several 
times  to  the  expresion  which  occurred  in 
some  of  the  speeches  which  he  read  to  you : 
"  Bide  your  time.**  Is  it  befitting  that  the 
Government  should  bide  their  time,  in 
order  to  turn  the  popular  excitement  to  a 
useful  offlcial  account  P  The  public 
prosecutor,  who  gives  a  connivance  almost 


equivalent  to  a  sanction,  and  who  incites 
to  an  indiscretion  of  which  he  may  after- 
wards take  advantage,  appears  to  bear 
some  sort  of  moral  affinity  to  the  delator, 
who  provokes  to  the  commission  of  the 
crime,  from  the  denunciation  of  which,  his 
ignominious  sustainment  is  derived.  Is 
it  befitting  the  head  of  his  profession,  the 
representative  of  its  intellect  in  tbe  House 
of  Commons ;  is  it  befitting  the  man  who 
holds  the  office  that  was  held  by  Saurin 
and  by  FUmket,  who  should  keep  watch 
and  ward  from  his  high  station  for  the 
public  safety ;  is  it  befitting  that  be  should 
descend  to  the  performance  of  functions 
worthy  only  of  a  commissary  of  the  French 
police ;  that,  instead  of  being  the  sentinel, 
he  should  stoop  to  be  the  **  artful  dodger  " 
of  the  State  P  What  can  be  the  motive  P 
for  what  purpose  P  The  Solicitor  (General 
will  tell  you  it  was  forbearance  on  the 
part  of  the  Government.  I  tell  you  the 
motive  was  two-fold.  If,  when  a  seditious 
publication,  or  a  publication  alleged  to  be 
seditious,  appeared,  a  prosecution  had 
been  immeaiately  instituted  against 
Mr.  Buffy^  he  might  have  been  caught. 
If,  when  another  publication  appeared  in 
the  Filott  a  prosecution  had  been  instituted 
against  Mr.  Ba/rrett,  he  might  have  been 
caught.  And  then  Dr.  Oray  might  have 
been  caught.  And,  perhaps,  Mr.  Steele 
might  been  indicted  for  some  speech.  But 
what  great  party  purpose  woula  then  have 
been  obtained  p  None.  If  I  may  venture 
to  draw  an  illustration  from  the  habits  of 
my  constituents  at  Dnngarvan,  the 
Attorney  Oenercd  did  not  fish  with  a  line, 
but  he  cast  into  deep  water  a  nicely  con- 
structed trammelling  net,  in  order  tnat  he 
mi^ht  draw  in  the  great  Agitator,  the 
leviathan  himself,  the  member  for  Kil- 
kenny, three  editors  of  newspapers,  and  a 
pair  of  priests,  at  one  single  stupendous 
naul.  There  was  another  motive.  If  he 
had  indicted  Barrett,  for  what  Barrett 
wrote,  that  would  have  been  no  charge 
against  Mr.  0*OonnelL  J£  he  had  indicted 
Buffy,  for  what  Duffy  wrote,  that  "would 
have  been  no  charge  against  Mr.  O^ConneU. 
If  he  had  instituted  a  prosecution  for  libel 
or  for  seditious  speeches,  the  party  who 
wrote  the  libel,  or  who  spoke  the  speeches, 
would  have  been  alone  responsible.  But 
by  proceeding  for  a  conspiracy,  which  has 
all  the  advantages  of  the  old  doctrine  of 
constructive  treason,  they  could  use  the 
acts  of  one  against  another.  It  is  a  maxim 
of  our  law,  a  general  maxim  of  our  law, 
that  what  is  said  by  one  man,  or  what  is 
done  by  one  man,  shall,  in  ordinary  cases, 
not  be  brought  in  evidence  against  ano- 
ther ;  the  exception  is  in  cases  of  con- 
spiracv.  In  cases  of  conspiracy,  what  is 
done  Dy  A.  at  a  distance  of  a  hundred 
miles,  may  be  given  in  evidence  against  B., 
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although  he  never  heard  it.  That,  I  maj 
be  permitted  to  say.  Gentlemen  of  the 
Jury,  is  the  law ;  and  now  we  find  the 
motive  for  not  prosecuting  the  editors  of 
the  newspapera.  Thejr  were  joined  in  the 
indictment  for  conspiracy,  in  order  that 
their  publications  might  be  eiven  in 
evidence  against  Mr.  O^CormeU.  Now, 
gentlemen,  you  can  account  for  some  of 
the  strange  circumstances  connected  with 
Mr.  Bond  Hughes,  He  arrives  in  Dublin 
with  a  letter  to  the  Attorney  Oeneral,  The 
Attorney  General  not  being  at  home,  he 
goes  to  a  man  who  is  at  least  equivalent  to 
the  Attorney  Oeneral.  We  find  Bond 
Hughes  and  Mr.  Brewst&r  together.  No 
one  ventures  to  ask  Bond  Hughes 
what  happened  between  him  and  Brews- 
toTy  and  I  leave  it  so.  As  Mr. 
O'ConneU  might  have  said,  at  one  of  those 
meetings  to  which  the  Attorney  Oeneral 
has  re^rred,  in  speaking  of  the  ''dark- 
eyed"  girls  of  Kildare,  **  something  must 
be  left  for  the  imagination."  L  will  not 
break  the  gauze  under  which  Brewster  and 
Bond  Hughes  must  be  left  together.  Bond 
Hughes  goes  to  MuUaghmast.  He  comes 
from  it,  and  he  makes  an  affidavit.  What 
does  he  state  P  He  states  he  saw  Barrett 
at  two  meetings  in  Dublin ;  he  swears  he 
saw  him  only  three  times,  once  at  Mul- 
laghmast,  and  twice  in  Dublin — 1  think 
on  the  9th  of  October.  Bond  Hughes 
swears  to  the  meeting;  Bond  Huahes 
swears  to  the  speeches ;  Bond  Hughes  after- 
wards  sees  Barrett  at  Judge  Burton*s 
house ;  he  says,  *'  Oh !  I  was  mistaken  : 
this  is  not  the  gentleman  1  took  for 
Bcirrett"  He  goes  to  Mr.  Ba^,  Mr. 
Kemmis*8  clerk,  and  says,  '*  I  am  afraid  I 
have  made  a  great  mistake ;  1  have  made 
an  affidavit  which  was  the  ground  of  a 
warrant  from  a  jud^e  of  the  Queen's  Bench 
against  Mr.  Barrett ;  I  have  stated  what 
ip  not  the  fact,  and  I  wish  to  correct  mj? 
statement."  **0h,  it  is  done  now,"  said 
B<ie.  Hughes  said  nothing,  but  went  to 
look  for  Mr.  Kemmis.  He  met  Mr.  £em- 
wis  in  Kildare- street,  near  his  own  house, 
and  told  him  that  he  had  made  a  mistake, 
that  he  had  introduced  Barrett  improperljr 
into  the  affidavit.  What  does  Mr.  Kemmts 
sayP  Nothing.  Gentlemen,  the  altera- 
tion in  the  affidavit  would  have  been  an 
awkward  circumstance.  It  is  not  my  pro- 
vince to  comment  on  the  conduct  of  the 
Crown  Solicitor  in  the  transaction;  ihe 
facts  are  before  you.  But  I  think,  when 
you  consider  the  great  importance  attached 
to  the  ase,  against  Mr.  0*Connell,  of  every- 
thing that  was  said  by  Mr  Barrett,  you 
cannot  but  regret  that  the  Crovm  Solicitor 
took  that  very  peculiar  view  of  his  officifd 
duty  which  he  seems  to  have  adopted. 

How  large  a  portion  of  the  case  for  the 
Crown  depends  upon  the  Implication  of 


Mr.  0*ConneU  with  three  Dublin  news- 
papers. He  is  accused  of  conspiring  with 
men  who  certainly  never  conspired  with 
one  another.  The  Public  is  their  mistress, 
and  they  detest  each  other  with  a  cordi- 
ality proportioned  to  their  devotedness  to 
the  oDJeot  of  their  afl*eotions.  Only  ima^ 
gine  Mr.  Murra/y  Mansfield,  the  EdStor  of 
the  Evening  Packet,  and  Mr.  Eemmw  Shee- 
han,  of  the  Evening  Mail,  indicted  for  a 
conspiracy!  I  remember  once  hearing 
that  Mr.  Barnes,  the  celebrated  editor  of 
the  Times,  when  asked  by  Mr.  Rogers  what 
sort  of  a  man  a  Mr.  Tomkins  was,  replied 
**  Tonhkins?  Dull  dog,  be  reads  the  He- 
raXdy  But  see,  Grentlemen  of  the  Jury, 
see  I  he  effect  of  this  conspiracy  into 
which  three  editors  of  newspapers  are 
brought.  I  believe  there  is  an  English 
gentleman  on  that  jury.  Will  he  be  pre- 
pared to  give  his  sanction  to  a  prosecution 
against  ihe  Com- Law  League,  against  Mr. 
Bright  and  Mr.  Cobden,  founded  on  articles 
in  the  London  newspapers?  Will  he 
think  it  right  that  the  Morning  Chronicle, 
the  Olobe,  and  the  Sun,  should  all  be 
joined  in  the  same  indictment :  that  every 
syllable  which  appeared  in  the  Olobe,  the 
Swn,  and  the  Chronicle,  should  b©  given 
in  evidence  against  Mr.  Cobden  and  Mr. 
Bright?  Would  not  the  common  sense, 
the  plain  justice  of  Englishmen,  revolt 
against  such  a  proceeding  F 

Gentlemen,  there  have  been  often  in 
England  trials  for  conspiracy  like  the  pre- 
sent one,  and  English  juries  have  been 
asked  before  now  to  find  verdicts  for  con- 
spiracy, but  an  English  Attorney  Oeneral 
never  fails  to  join  to  the  counts  for  con- 
spiracy, counts  for  attending  unlawful 
assemblies,  and  counts  for  seditious  lan- 
guage. In  this  case,  I  know  not  why, 
there  is  not  a  single  count  introduced 
except  for  conspiracy  —  conspiracy  or 
nothmg.  It  is  not  so  in  England.  I  take 
as  a  remarkable  illustration  of  this  the 
trial  of  Hewry  Hunt, {a).  When  Henry 
Hunt  was  indicted,  England  was  in  a  very 
perilous  condition  ;  in  the  north  of  Eng- 
land there  was  a  great  confederacy  among 
the  lower  orders.  It  was  proved  before  a 
Secret  Committee  of  the  House  of  Com- 
mons, of  which  the  present  Lord  Derby, 
then  Lord  Sta/nley,  was  Chairman,  that 
large  bodies  of  men  were  drilled  at  night 
in  sequestered  places,  and  were  made 
familiar  with  the  use  of  arms.  It  was 
proved  in  that  very  case  that  meetings 
were  held,  the  resuft  of  previous  concert ; 
that  men  attended  these  meetings  armed. 
All  this  was  accompanied  by  circumstances 
infinitely  more  alarming  than  any  sug- 
gested m  this  case.  Menry  Hunt  was 
indicted  for  conspiracy ;  he  was  also  in- 

(a)  Rex  V.  Hunt,  1  St.  Tr.  N.  S.  171. 
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dieted  for  attending  nnlawfal  assemblies ; 
bnt  an  English  jniy  refnsed  to  find  him 
guilty  of  conspiracy,  bat  found  him  guilty 
of  attending  unlawful  assemblies  on  the 
fourth  connt  of  the  indictment.  And  at 
the  Chartist  trial  at  Lancaster  (a)  the 
defendants  were  not  found  guilty  of  con- 
spiracy, but  on  counts  from  which  the 
word  conspiracy  was  left  out. 

Gentlemen,  the  promises  made  at  the 
time  of  the  Union  have  not  been  fulfilled. 
English  capital  has  not  been  adventured ; 
Englishmen  have  preferred  sinking  their 
capital  in  the  rocks  of  Mexico  rather  than 
embark  it  in  this  fine  but  unfortunate 
country.  The  magnificent  predictions  held 
out  to  us  in  the  eloquent  declamations  of 
Mr.  Pitt  have  not  been  realized,  but  let  us, 
at  all  events,  derive  one  advantage  from 
it.  Let  English  fair  play,  let  English 
principles,  let  the  spirit  of  Englishjustice. 
the  abhorrence  which  prevails  in  England 
of  every  unworthy  expedient,  let  English 
loathing  of  constructive  crime,  find  its 
way  to  Ireland.  But  it  is  not  to  England 
alone,  thank  God!  that  I  am  enabled  to 
refer  for  a  salutary  example  of  the  aver- 
sion of  twelve  honest  men  to  prosecutions 
for  conspiracy.  There  have  been  in  this 
country  trials  for  conspiracy.  You  all  re- 
member the  trial  of  Forbes  and  Ham,- 
hrulge{b)\  and  as  Orangemen  of  an  in- 
ferior class  under  Lord  WeUesley^s  adminis- 
tration they  were  guilty  of  a  riot  at  a 
theatre,  but  they  were  charged  with 
enterinff  into  a  great  confederacy  to  upset 
Lord  Wellealey's  government,  and  asso- 
ciate him  with  the  "exports  of  Ireland." 
The  Protestant  feeling  in  Ireland  took 
fire ;  addresses  poured  in  from  all  parts  of 
the  country  remonstrating  against  this 
stretch  of  prerogative.  A  Protestant  jury 
did  their  dutv,  and  refused  to  convict  i 
their  compatriots  and  co-religionists.  I ' 
remember  well  the  Catholic  party  were  j 
rash  enough  at  that  time  to  wish  for  con- 
viction. They  were  under  the  influence 
of  a  fanatic  partisanship ;  they  were  not 
swayed  by  a  true  regard  for  their  own  | 
interests.  If  there  had  been  a  conviction,  > 
it  would  have  formed  a  precedent  in  this  | 
very  case. 

Gentlemen,  we  live  in  times  of  strange 
political  vicissitude.  We  have  witnessed 
strange  things  within  the  last  ten  or 
tw  elve  years,  and  strange  things  we  may 
yet  behold ;  but  God  forbid — and  I  say  it 
m  the  sincerity  of  my  heart,  for  I  hate 
ascendancy  in  every  form — G^  forbid 
that  we  or  our  children  should  live  to  see 
the  time  when  four  Catholic  Judges  shall 
be  sitting  on  that  bench,  when  an  array  of 
Catholic  oonnsel  shall  be  engaged  in  the 

(a)  4  St.  Tr.  N.  S.  985. 
(6)  3  St  Tr.  N.  S.  989. 
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prosecution,  when  eleven  Protestants  shall 
be  struck  off  the  Jury  by  a  Catholic  Crown 
Solicitor,  and  when  the  counsel  for  the 
traversers  shall  have  to  address  twelve 
Catholic  Jurors  at  the  trial  of  a  Protes- 
tant. I  know  full  well  the  irrepressible 
tendency  of  power  to  abuse.  It  is  there- 
fore the  duty,  the  solemn  duty,  it  is  the 
interest,  the  paramount  interest  of  every 
one  cf  us,  before  and  above  everything 
else,  to  secure  the  foundations  of  liberty, 
in  which  we  all  have  an  equal  concern, 
from  invasion,  and  to  guard  against  the 
creation  of  a  precedent  which  may  enable 
some  future  Attorney  General  to  turn  the 
Court  of  Queen's  Bench  into  a  Star  Cham- 
ber, and  to  commit  further  inroads  on  the 
great  principles  of  the  Constitution. 

Gentlemen,  it  is  my  intention  to  show 
to  you  that  my  client  is  not  guilty  of  hav- 
ing combined  with  anybody  for  any  one  of 
the  purposes  mentioned  in  the  indictment, 
but  before  I  go  to  that  part  of  the  case  I 
shall  show  you  what  the  object  of  my 
client  was ;  I  shall  show  you  that  it  was  a 
legal  one,  and  that  ho  endeavoured  to 
obtain  it  by  legal  means.  The  Attorney 
General,  in  a  lengthy  speech— but  not 
longer  than  the  occasion  justified — intro- 
duced a  great  variety  of  topics.  He  re- 
ferred to  speeches  of  Sir  Ed>ert  Peel  and 
Lord  John  EueseU;  to  a  Report  of  the 
Committee  of  the  House  of  Lords  in  1797 ; 
to  the  great  transactions  of  1782.  I  do 
not  at  all  6omplun  of  this  in  a  case  of 
such  importance ;  it  is  ri^ht  to  endeavour 
to  obtain  light  wherever  it  can  be  found. 
Gentlemen,  I  shall  go  back  a  little  beyond 
the  year  1782 ;  but  do  not  be  alarmea,  for 
you  will  find  that  I  can  traverse  with 
rapidity  a  long  tract  of  time.  I  know  no 
author  who  has  given  a  more  accurate 
account  of  the  state  of  Ireland,  and  of  the 
first  struggle  for  the  assertion  of  her 
rights,  than  the  great  Sir  Walter  SeoU. 
He  was  bred  and  bom  a  Tory.  He,  per- 
haps,  was  not  entirely  free  from  some 
disrelish  towards  Ireland :  but  when  he 
came  among  us  his  opinions  underwent 
considerable  alteration.  The  man  who 
for  Scotland  felt  that  attachment  which  he 
has  so  beautifully  expressed  in  those  lines 
which  you  heara  quoted  in  the  course  of 
this  trial,  could  make  allowance  for  those 
who  felt  the  same  love  for  the  land  of 
their  birth.  Sir  Walter  Scott  wrote  the 
Life  of  Swift,  and  in  page  248  of  that 
work,  which  I  hold  in  my  hand,  he  says  : 

"Molyneux,  tne  fiiend  of  Locke  and  of 
liberty,  published  in  1698,  *  1  he  Case  of  Ireland, 
being  bouud  by  Acts  of  Parliament  in  England, 
8tat^'  in  which  he  showed  with  great  force, 
that  the  right  of  legislation,  of  which  England 
made  so  oppressive  a  use,  was  neither  justifiable 
by  the  plea  of  conquest,  purchase,  or  precedent, 
an  I  was  only  submitted  to  from  incapacity  of 
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effectual  renistance.  The  temper  of  the  Knglish 
House  of  CommoD8  did  not  briok  these  remon- 
st^-ances.  It  was  unanimouslj  voted  that  these 
bold  and  pernicious  assert  iocs  were  calculated 
to  shake  ths  subordination  and  d  pendencc  of 
Ireland,  as  united  and  annexed  f^T  ever  to  the 
Crown  of  England,  and  the  vote  of  the  house 
was  followed  by  an  address  to  the  Queen,  com- 
plaining that  although  the  woollen  trade  was  the 
staple  manufacture  of  England,  over  which  her 
le^^islation  was  accustomed  to  watch  with  the 
utmost  care,  yet  Ireland,  which  was  dependent 
upon  and  protected  by  Enghind,  not  contented 
with  the  linen  manufacture,  the  liberty  whereof 
was  indulged  by  her,  presumed  alito  to  apply 
her  credit  and  capital  to  the  weaving  of  hev  own 
wool  and  woollen  cloths,  to  the  great  detriment 
of  England.  Not  a  voice  was  rai"»ed  in  the 
British  House  of  Commons  to  contradict  maxims 
equaUy  impolitic  and  tyrannical.  In  acting  upon 
these  commercial  restrictions,  wrong  was  heaped 
npon  wrong,  and  insult  was  added  to  injury — 
with  this  advantage  on  the  side  of  the  affgres-sors, 
that  they  could  intimidate  the  people  of  Ireland 
into  silence,  by  raising,  to  drown  every  com- 
plaint, the  cry  of  *■  rebel'  and  '  Jacobite.' " 

Swift  came  to  Ireland  in  1714.  At  first 
he  dedicated  himself  exclusively  to  literary 
parsnits,  bat  when  he  had  seen  the  oppres- 
sions under  which  the  people  of  Ireland 
laboured,  his  spirit  caugnt  nre,  and  he  ex- 
claimed to  his  rriend  Dekmey : 

*'  Do  not  the  villanies  of  men  eat  into  your 
flesh  ?  *' 

In  1720,  he  published  a  proposal  for  the 
use  of  Irish  manufactures.  The  Attorney 
Oen&ral  of  the  day  represented  this  tract 
as  calculated  to  excite  hostility  between 
the  different  classes  of  his  Majesty's 
people,  one  of  the  charges  preferred  in 
this  indictment.  A  prosecution  was  de- 
termined on.  At  that  time  the  Judges  of 
this  country  did  not  enjoy  what  they  now 
possess,  **  fixity  of  tenure."  They  are 
now,  thank  God,  no  longer  tenants  at  will ; 
and  I  speak  with  unafiected  sincerity — ^ 
and  let  that  be  understood  by  all  those' 
that  hear  me,  when  I  read  the  passage 
that  follows— such  scenes  as  occurred  at 
that  period  cannot  possibly  recur.  The 
Judges  may  for  a  moment  be  under  the 
influence  of  mistaken  feelings — they  may 
be  blinded  by  strong  emotions ;  but  cor- 
rupt they  cannot  be. 

**  The  storm  which  Swift  had  raised  was  not 
long  in  bursting.  It  was  intimated  to  Lord 
Chief  Justice  Whiteshed  by  a  person  in  great 
office—" 

(this,  if  I  remember  right,  was  the  expres- 
sion used  by  Mr.  Boss,  in  reference  to  a 
great  unknown,  who  sent  him  here), — 

*'  that  Swift*s  pamphlet  was  published  for  the 
purpose  of  setting  the  two  kingdoms  at  variance ; 
and  it  was  recommended  that  the  printer  should 
be  prosecuted  with  the  uttermost  rigour.  White- 
shed  was  not  a  person  to  neglect  such  a  hint. 


and  the  arguments  of  Government  were  so 
successful,  that  the  Grand  Juries  of  the  eounty 
and  city  presented  the  Dean's  pamphlet  as  a 
seditious,  factious,  and  virulent  libel.  Waters, 
the  printer,  was  seized,  and  forced  to  give  great 
bail ;  but,  upon  his  trial,  the  jury,  though  some 
pains  had  I>een  bestowed  in  selecting  them, 
brought  him  in  not  guilty  ;  and  it  was  not  until 
they  were  worn  out  by  the  Lord  Chief  Justice, 
who  detained  them  eleven  hours,  and  sent  them 
nine  times  to  reconsider  their  verdict,  that  they 
at  length  reluctantly  left  the  matter  in  his  bands 
by  a  special  verdict  j  but  the  measures  of  White- 
shed  were  too  violent  .to  be  of  service  to  the 
Government;  men's  minds  revolted  against  his 
iniquitous  conduct." 

Sir  WaUer  8coU  then  proceeds  to  give 
an  account  of  the  famous  Drapier's  Letters. 
After  speaking  of  the  first  three,  Sir 
WaUer  8coU  says : 

"  It  was  now  obvious,  from  the  temper  of 
Ireland,  that  the  true  point  of  difference  between 
the  two  countries  might  safely  be  brought  bL*- 
fore  the  public." 

Swift  was  not  dismayed  by  that  prose- 
cution from  exhorting  his  countrymen  to 
resort  to  the  only  means  by  which  a  re- 
dress of  their  grievances  could  be  obtained, 
and  accordingly  he  published  the  cele- 
brated Drapier's  Letters ;  and  in  his  fourth 
letter  he  has  the  audacity  to  complain — 
of  what,  do  you  think  P — of  the  exclusive 
employment  of  natives  of  England  in 
places  of  trust  and  emolument  in  Ireland, 
of  the  dependence  of  that  kingdom  on 
England,  and  the  power  assumed,  contrary 
to  truth,  reason,  and  justice,  of  binding 
her  by  the  laws  of  a  Parliament  in  which 
she  had  no  representation.  And,  Gentle- 
men, is  it  a  question  too  bold  of  me  to  ask, 
whether,  if  Ireland  have  no  efl^ective  repre- 
sentation; if  the  wishes  and  feelings  of 
the  representatives  of  Ireland  upon  Irish 
qaentions  are  held  to  be  of  no  account ;  if 
the  Irish  representation  is  utterly  merged 
in  the  English,  and  the  minister  does  not, 
by  a  judicious  policy,  endeavour  to  coun- 
teract it — as  he  might,  in  the  opinion  of 
many  men,  eflectually  do — is  not  the 
practical  result  exactly  the  same  as  if 
Ireland  had  not  a  single  representative  in 
Parliament  P  Gentlemen,  Swift  addressed 
the  people  of  Ireland  upon  this  great  topic, 
in  language  as  strong  as  any  tnat  Daniel 
O'OotmeUhss  employ^  : 

'The  remedy,'  he  says,  Ms  wholly  in  your 
own  hands.  ...  By  the  laws  of  God,  of 
nations,  and  of  your  country,  yon  are,  and  ought 
to  be,  as  free  a  people  as  your  brethren  in  Eng- 
land. This  tract,'  says  ^ir  Walter  Scott, 
'pressed  at  once  upon  the  real  merits  of  the 
question  at  issue,  and  the  alarm  was  instantly 
taken  by  tlie  English  Gk>vemment,  the  necessity 
of  supporting  whose  domination  devolved  upon 
Cartaret,  who  was  just  landed,  and  accordingly 
a  proclamation  was  issued,  offering  800/.  reward 
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for  the  discovery  of  the  author  of  the  Drapier*8  ' 
fouriii  letter,  described  a«  a  wicked  and  malicious 
pauiphlet,  coniaiuiiif,'  several  seditious  and  8can- 
dulous  pas8!i»fes,  highly  reflecting  upon  his 
Majesty  and  his  niinisterfl,  and  tending  to  ahen- 
ate  the  atfections  of  his  good  subjects  in  England 
and  Ireland  from  each  other.'  " 

Sir  Walter t  after  mentioning  one  or  two 
interesting  anecdotes,  says : 

"  When  the  bill  against  the  printer  of  the 
Drapier'8  Letter  was  about  to  be  presented  to  the 
Grand  Jury,  Swift  addressed  to  that  body  a 
paper,  entitled  *  Seasonable  Advice,'  exhorting 
them  to  remember  the  story  of  the  Leyone  mode, 
by  which  the  wolves  were  placed  with  the  sheep, 
on  condition  of  parting  with  their  shepherds  and 
ma«<tifEs,  after  which  they  ravaged  the  flock  at 
pleasure." 

A  few  spirited  verses,  addressed  to  the 
citizens  at  large,  and  enforcing  similar 
topics,  :ire  subscribed  by  the  Drapier's 
initials,  and  are  doubtless  Swift's  own 
composition,  alluding  to  the  charge  that  he 
had  gene  too  far  in  leaving  the  discussion 
of  Wood's  project  to  treat  of  the  alleged 
dependence  of  Ireland.  He  concludes  in 
these  lines  : 

'*  If,  then,  oppression  has  not  quite  subdued 
At  once  your  prudence  and  your  gratitude — 
If  you  yourselves  conspire  not  your  undoing —  j 
And  don't  deserve,  and  won't  bring  down  voiu* 

ruin — 
If  yet  to  virtue  you  have  some  pretence 
If  yet  you  are  not  lost  to  common  sense,  | 

Assist  your  patriots  in  your  own  defence ; 
That  stupid  cant,  *  he  went  too  far,'  despise 
And  know  that  to  be  brave  is  to  be  wise ; 
Think  how  he  struggled  for  your  liberty, 
And  give  him   freedom  while  yourselves  are 
free." 

At  the  same  time  was  circulated  the 
memorable  and  apt  quotation  from  Scrip- 
ture, by  a  Quaker  (I  don't  know,  Gentle- 
men, whether  his  name  was  Bobinson,  but 
it  ought  to  have  been) : 

*'  And  the  people  said  unto  Saul,  shall  Jona- 
than die  who  hath  wrought  this  great  salvation 
in  Israel?  God  forbid  I  As  the  Lord  liveth 
there  shall  not  one  hair  of  his  head  fall  to  the 
ground,  for  he  hath  wrought  with  God  this  day  ; 
so  the  people  rescued  Jonathan,  and  he  died 
not."      . 

Thus  admonished  by  verse,  law,  and 
Scripture,  the  grand  iury  assemblod.  It 
was  in  vain  that  Lord  C'hief  Justice  White- 
shed,  who  had  denounced  the  Dean's  former 
tract  as  seditious,  and  procured  a  verdict 
against  the  prisoner,  exerted  himself  upon 
a  similar  occasion.  The  hour  for  intimi- 
dation was  passed.  Sir  Walter  Scott,  after 
detailing  instances  of  the  violence  of 
Wliiteshed,  and  describing  the  rest  of  the 
Dean's  letters,  says : 

'*  Thus  victoriously  terminated  the  first  grand 
■tmggle  for  the  independence  of  Ireland.    The 


eyes  of  the  kingdom  were  now  tamed  with  one 
consent  upon  the  man  by  whose  unbending  forti- 
tude and  pre-eminent  talent,  this  triumph  wa« 
accomplished.  The  Drapier*8  head  became  a 
sign ;  his  portrait  was  engraved,  worn  upon 
handkerchiefn,  struck  upon  medals,  and  dis> 
played  in  every  possible  manner  as  the  Liberator 
of  Irelund.'* 

Well  might  that  epithet  ** grand"  be 
applied  to  the  first  great  struggle  by  the 
immortal  Scotchman,  who  was  himself  so 
grand  of  soul,  and  who,  of  mental  lofti- 
ness, as  well  as  of  the  magnificence  of  ex- 
ternal nature,  had  a  conception  so  fine. 
And  well  might  our  own  immortal  Graitant 
so  great  and  so  good,  in  speaking  of  his 
own  great  achievement  in  1782,  address  to 
the  spiiit  of  Svnft  and  to  the  spirit  of  Moly^ 
netui  his  enthusiastic  invocation ;  and  may 
not  I,  in  the  circumstances  in  which  I  am 
placed,  oH'er  up,  without  irreverence,  the 
prayer,  that  of  the  spirit  by  which  the 
soul  ofHeni-y  Grattanwva  animated,  every 
remnant  may  not  be  extinguished  in  the 
breasts  of  his  countrymen  P 

But  let  me  not  permit  myself,  gentle- 
men, to  be  carried  away  by  enthusiasm 
from  that  more  sober  cast  of  thought,  with 
which  the  topics  connected  with  the  great 
incident  to  which  I  have  adverted  ought 
to  be  considered.  How  was  the  indepen- 
dence of  Ireland  achieved  in  1782  P  Was 
it  by  adopting  the  language  of  oalm  dis- 
cussion P  Was  it  by  humbly  expostulating 
with  the  British  Parliament,  and  submit- 
ting to  them  a  meek  statement  of  the 
grievances  of  the  country  P  I  am  well 
aware  that  we  shall  be  told  that  a  Govern- 
ment, so  beneficent  as  the  present  is, 
anxious  to  *Tovem  the  cotmtry  with  im- 
partiality, anxious  to  avoid  all  party  dis- 
tinctions, will  never  turn  an  unheeding  ear 
to  the  calm  statement  of  the  grievances 
under  which  the  people  of  Ireland  may 
conceive  themselves  t^)  be  labouring.  But, 
gentlemen,  I  do  not  find,  in  reading  the 
history  of  any  country,  that,  bjr  such 
means,  the  redress  of  any  one  grievance 
was  ever  yet  obtained.  It  was  not,  at  all 
events,  by  following  such  suggestions  that 
the  liberty  of  Ireland  was  accomplished  by 
the  great  conspirators  of  1782.  England 
woidd  have  coerced  them  if  she  could  have 
ventured  to  do  so.  But  English  states- 
men, in  their  struggles  with  America,  had 
been  taught  a  salutary  lesson  from  adver- 
sity, the  only  BchoolmintreBs  from  whom 
statesmen  seem*  capable  of  learning  any- 
thing, but  who  charges  so  much  blood,  so 
much  gold,  and  such  torrents  of  tears  for 
her  instructions.  In  reading  the  history 
of  that  fatal  struggle,  in  tracing  the 
gradual  descent  of  England  from  the  tone 
of  haughty  dictation  to  tiiat  of  disaster 
and  of  despair,  it  is  impossible  not  to  be 
Btruck  with  many  painfal  analogieB.    If  in 
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time— if  the  Enelish  minister  had  listened 
in  time  to  the  elocjaent  warning  of  Chat' 
ham,  and  to  the  still  more  oracular  admo- 
nitions of  Bwrhef  what  a  world  of  woe 
would  have  been  ^aved!  He  repented 
when  it  was  too  late;  the  colonies  were 
lost;  but  Ireland  was  saved,  by  the  recog- 
nition of  a  great  and  just  principle.  I 
told  you  that  the  AUomey  wnercU  of  the 
day  did  not  indict  CharlemorU,  and  OraUan, 
and  Flood,  for  a  conspiracy.  The  people 
of  Ireland  were  then  influenced  by  a  senti- 
ment of  nationality  too  exalted,  and  by 
that  love  of  country,  which  God,  for  his 
wise  purposes,  has  implanted  in  our  nature. 
We  were  a  nation  then ;  we  were  not 
divided  bv  those  miserable  religious  dis- 
tinctions Dv  which  we  are  now  distracted 
and  degraded.  If  we  were  eight  millions 
of  Protestants — and.  Heaven  forgive  me, 
I  have  been  for  a  moment  betrayed  into 
the  guilty  desire  that  we  were--do  you 
think  that  England  would  use  us  as  she 
does  P  Do  you  think  we  should  submit  to 
the  system  under  which  every  place  of 
dignity  and  emolument  should  be  awarded 
to  natives  of  the  sister  country  P  Do  you 
think  that  we  should  not  insist  that  a 
large  portion  of  the  revenue  should  be 
expended  in  works  of  public  improvement 
here  P  Do  you  not  thmk  that  we  should 
insist  that  the  quit-ronts  and  crown-rents 
should  be  expended  in  our  own  country, 
instead  of  being  applied  to  enlarge  Cha- 
ring-croBS,  or  embellish  Windsor  Palace  P 
^^hoald  we  submit  to  the  odious  distinc 
tions  between  Englishmen  and  Irishmen, 
inirodncod  into  almost  every  act  of  legis- 
lation P  Should  we  bear  with  an  Arms' 
Bill,  by  which  the  Bill  of  Bights  is  set  at 
nought  P  Should  we  brook  the  misappli- 
cation of  a  Poor  Law  P  Should  we  allow 
the  Parliament  to  proceed  as  if  we  had  not 
a  voice  in  the  Legislature  P  Should  we 
submit  to  our  present  inadequate  repre- 
sentation P  Should  we  allow  a  new  tarifi* 
to  be  introduced  without  the  slightest 
equivalent  for  the  manifest  loss  we  have 
sustained  P  And  should  we  not  peremp- 
torily require  that  the  Imperial  Parlia- 
ment should  hold  a  periodical  session,  for 
the  transaction  of  Irish  business,  in  the 
metropolis  of  a  powerful  and,  as  it  would 
then  be,  an  undivided  country  ?(a)  But  we 
are  prevented  by  our  wretched  religious 
dintinctions  from  co-operating  for  a  single 
object  by  which  the  honour  and  substan- 
tial interests  of  our  conntry  can  be  pro- 
moted. Fatal,  disastrous,  detestable  dis- 
tinctions! Detestable,  not  only  because 
they  are  revolting  to  the  true  prin- 
oiples    of     Christianity,    and    substitute 


(a)    See    th«    0*Connell    Ck>rre8pondence, 
▼ol.  2.,  p.  809. 


for  true  religion  the  rancorous  anti- 
pathies of  sect,  but  because  they  make 
the  Union  a  mere  name,  substitute  for  a 
real  IJuion  a  mere  parchment  ligament, 
which  an  event  might  sunder,  convert  a 
nation  into  an  appurtenance,  make  a  great 
country  the  footstool  of  the  British  minis- 
ter, and  render  us  the  scorn  of  England 
and  the  commiseration  of  the  world. 
Th<)re  is  not  a  country  in  Europe  where 
the  abominable  distinctions  between  Catho- 
lic and. Protestant  are  permitted  to  con- 
tinue. Is  it  not  extraordinary  that  in 
Germany,  where  LiUher  translated  the 
Scriptures;  in  France,  where  Calvin  wrote 
the  Institutes ;  in  the  country  of  the 
Dragonades,  and  St.  Bartholomews ;  in 
the  country  from  whence  tho  forefathers 
of  a  Judge  on  that  bench,  and  of  the  first 
ministerial  officer  of  the  Court,  were  in- 
humanly and  barbarously  driven,  the 
mutual  wrongs  of  Protestant  and  Catholic 
are  not  only  forgotten,  but  forgiven ;  while 
we,  madmen  that  we  are,  arrayed  against 
each  other  by  that  fell  fanaticism,  which, 
driven  from  every  other  country,  has  found 
refuge  here,  precipitate  ourselves  on  each 
other  in  that  fierce  encounter  in  which  our 
country,  bleeding  and  lacerated,  is  trodden 
under  foot ;  convert  an  island  which  ought 
to  be  the  most  fortunate  in  the  sea  to  a 
receptacle  of  misery  and  of  degradation  ; 
counteract  the  designs  of  Providence,  and 
enter  into  a  conspiracy  for  the  frustra- 
tion of  the  benehcent  designs  of  God  ! 
(Applau:<e.) 

Pbnmepathbr,  L.C. J. :  If  public  feeling 
is  again  exhibited  in  this  way,  I  must 
order  the  galleries  to  be  cleared. 

Shell:  Gentlemen,  it  is  admitted  on  all 
hands,  it  was  admitted  by  Mr.  Dundas  and 
by  Mr.  Pitt,  that  the  progress  of  improve- 
ment made  by  Ireland  after  the  accession 
of  her  liberty,  was  marvellously  rapid. 
Once  having  entered  the  career  of  im- 
provement, she  ran  so  fast  that  England 
was  afraid  of  being  overtaken.  Her  com- 
merce and  her  manufactures  doubled  ;  the 
plough  climbed  to  the  top  of  the  moun- 
tain, and  found  its  way  to  the  centre  of 
the  morass.  The  moral  and  physical 
aspect  of  the  country  was  at  once  trans- 
formed. This  city  grew  into  one  of  the 
noblest  capitals  of  the  world  ;  wealth  and 
rank  and  genius  and  eloquence  and  every 
intellectual  accomplishment,  all  the  attri- 
butes  by  which  men's  minds  are  exalted, 
refined,  and  embellished,  were  gathered 
here.  Of  that  prospeidty  the  memorials 
remain;  of  that  prosperity  architecture 
has  left  us  its  magnificent  attestation; 
this  temple,  dedicated  to  justice,  is  one  of 
the  witnesses,  silent  and  solemn,  of  the 
fflory  of  Ireland  to  which  I  may  appeal. 
It  is  seen  afar  off;  it  rises  high  above  the 
din  and  smoke  of  this  populous  city : Be 
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it  the  type  of  that  moral  elevation  over 
any  contaminating  influence  above  which 
every  man,  engaged  in  the  administration 
of  justice,  onght  to  ascend.  The  penal 
laws  were  enacted  by  slaves;  they  were 
relaxed  by  freemen.  In  1782  the  Protes- 
tants of  Ireland  acquired  political  liberty, 
and  they  gave  us  civil  privileges.  They 
had  been  contented  to  kneel  to  England 
on  the  Catholic  neck.  They  assumed  a 
nobler  attitude,  and  they  permitted  us  to 
get  up.  In  1782  they  acquired  political 
rights ;  in  1793  they  gave  us  the  elective 
franchise,  a  word  of  noble  etymology ; 
and  I  have  no  doubt  that  a  satisfactory 
adjustment  of  the  Catholic  question  might 
have  been  made  by  the  Irish  Parliament. 
The  prosperity  of  the  country  was  blasted 
by  that  miserable  rebellion  which  you 
have  heard  repudiated  in  the  speeches  of 
mj  learned  Mend.  Though  "  The  Memory 
of  the  Dead,"  a  poem  published  in  the 
NcUion,  has  been  read  to  you  in  evidence, 
Mr.  0  ConmIVs  detestation  of  the  Irish  re- 
bellion has  been  proved  to  you  beyond 
doubt.  The  rebelhon  led  to  the  Union. 
The  plan  of  the  Union,  you  will  find,  was 
borrowed  by  Mr.  FiU  from  that  great  cap- 
tain and  statesman,  OUver  Cromwell,  to 
whom  the  gentry  of  this  country  are  under 
such  eseential  obligations.  It  must  be 
admitted  on  all  hands,  that  by  their  loyalty 
they  make  ample  compensation  for  the 
republican  origin  of  tbeir  estates.  Oliver 
Cromwell  returned  four  hundred  membei-s 
for  England,  thirty  for  Scotland,  and 
thirty  for  Ireland.(a)  The  thirty  returned 
for  Ireland  were  Englishmen,  gallant  sol- 
diers, men  who  had  conferred  great  ser- 
vices on  England ;  one  would  have  ima- 
gined that,  when  they  were  returned  to 
the  English  Parliament,  they  would  have 
met  with  a  cordial  welcome  from  their 
English  brethren.  Gentlemen,  in  reading 
matter  connected  with  this  case,  I  had  the 
curiosity  to  look  into  a  report  of  the  de- 
bates in  CroTMoelVs  Parliament,  taken  by 
Thomas  Bwrton,  wh9  was  a  member  of  the 
Parliaments  of  Oliver  and  Richard  Crom- 
weU  from  1656  to  1659.  He  took  a  diary 
of  the  debates  of  the  United  Parliament 
of  England  and  Ireland.  A  few  yearR  ago 
the  manuscript  was  found  in  the  British 
Museum.  It  was  published,  and  contains 
some  curious  matter.  You  will  be  sur- 
prised to  hear  that  the  reception  given  to 
the  deputies  firom  Ireland  was  very  diffe- 
rent from  that  which  I  have  anticipated. 
They  were  considered  as  in  some  sort  con- 
taminated by  the  air  which  they  had 
breathed  in  this  country,  and  were  most 
uncourteously   treated    by   the    English 

(a)  See  Ordinance  by  the  Protector  for  Elec- 
tioQS  in  Ireland.  Qardiner's  Coustituticnal 
Documents  of  the  Puritan  Bevolution,  p.  882. 


members.  A  gentleman,  whose  name 
ought  to  have  been  CoplevJ{a)  says,  "  these 
men  are  foreigners."  The  following  is 
the  speech : 

Mr.  Oewen  said : 

"  It  is  not  for  the  honour  of  the  English 
nation  for  foreigners  to  come  and  have  power  in 
this  nation.    They  are  but  provinces  at  best." 

Doctor  Ola/rgee  says,  on  behalf  of  Ire* 
land,  page  114 : 

'*  They  (the  Irish)  were  united  with  yon,  and 
have  always  had  an  equal  right  with  you.  He 
that  was  King  of  England  was  King  of  Ireland 
or  Lord.  If  you  give  not  a  right  to  sit  here, 
you  must  in  justice  let  them  have  a  Parliament 
at  home.  How  safe  that  will  be,  I  question. 
Those  that  sit  for  them  are  not  Irish  Teagues, 
but  fiiithful  persons." 

Mr.  Chwen  again  observes : 

"  It  were  better  both  for  England  and  for 
Ireland  that  they  had  Parliaments  of  their  own. 
It  is  neither  safe,  just,  nor  honourable  to  admit 
them.  Let  them  rather  have  a  Parliament  of 
their  own." 

Mr.  Annesley  observes : 

"  If  yon  speak  as  to  the  convenience  in  rela- 
tion to  England,  much  more  is  to  be  said  why 
those  who  serve  for  Scotland  should  sit  here. 
It  is  one  continent,  and  elections  are  easier  de- 
termined ;  but  Ireland  differs.  It  is  much  fitter 
for  them  to  have  Parliaments  of  their  own. 
That  was  the  old  constitution  ;  it  will  be  diffi- 
cult to  change  it,  and  dangerous  for  Ireland. 
They  are  under  an  impossibility  of  redress. 
.  .  .  Their  grievances  can  never  be  redressed. 
Elections  can  never  be  intermixed.  Though 
I  hey  were  but  a  province,  there  were  Courts  of 
Justice  and  Parliaments  as  ttee  as  here.  .  .  . 
I  pray  that  they  may  have  soon  to  hear  their 
grievances  in  their  own  nation,  seeing  that  they 
cannot  have  them  heard  here." 

Sir  Thomas  Stanley  observes : 

**  I  am  not  to  speak  for  Ireland,  but  for  the 
Enfflish  in  Ireland.  .  .  .  The  members  for 
Ireland  and  the  electors  are  all  Englishmen, 
who  naturally  claim  to  have  votes  in  making 
laws  by  which  they  must  be  governed ;  they 
have  fought  yonr  battles,  obtained  and  pre- 
served your  interests,  designed  by  the  famous 
long  Parliament,  obtained  by  blood,  and  sought 
for  by  prayer  solemnly." 

G-entlemen,  vou  may  ask  me  why  I  have 
read  to  you  these  singular  passages  P  I 
will  tell  you  why.  The  form  of  govern- 
ment may  change  —  institutions  may 
change — but  the  national  character  of  a 
country,  like  its  language,  is  not  suscep- 
tible of  alteration,  and  to  this  very  day 
there  prevails  in  England  what  I  have 
ventured  to  call  elsewhere  the  instinct  of 

(a)  An  allusion  to  Lord  Lyndhurst's  descrip- 
tion of  the  Irish  as  aliens  in  race,  language,  and 
religion.     See  below,  pp.  947,  962. 
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domination.  Towards  the  Protestants  of 
Ireland,  when  the  Papists  were  ground 
to  powder,  the  very  same  feeling  pre- 
vailed of  which  we  see  manifestations 
to  this  very  hoar.  The  question  is  not 
between  Catholic  and  Protestant,  but  be- 
tween the  greater  country  and  the  smaller, 
which  the  greater  country  endeavours  to 
keep  under  an  ignominious  control.  Many 
of  the  men  who  voted  for  the  Union  lived 
to  repent  it ;  and  Lord  Cla/re  himself,  when 
defsignated  as  a  plebeian  peer  by  a  great 
Whig  patrician,  lamented  the  mistake 
which  he  had  committed.  The  Union  was 
carried  by  corruption  and  by  fear.  The 
shriek  of  the  rebellion  still  echoed  in  the 
nation's  ear.  The  Habeas  Corpus  Act  had 
been  suspended,  and  martial  law  had  been 
proclaimed.  The  country  was  in  a  state 
of  siege.  The  minister  was  supplied  with 
a  purse  of  gold  for  the  senator,  and  a  rod 
of  iron  for  the  people ;  yet  that  corruption, 
at  which  even  Sir  Bob&rt  WcH/pole  would 
have  been  astonished,  was  resisted  by  the 
genius  and  patriotism  of  some  of  the  most 
eminent  men  that  this  country  ever  pro- 
duced. There  was  arrayed  against  the 
minister,  Qrattan,  Curra^,  Ponsotiby, 
Foster,  and  almost  all  the  distinguished 
men  of  that  time,  the  brightest  in  our 
history.  Goold,  whose  admirable  speech 
is  given  by  Sir  Jonah  Barrinaion,  in  his 
"Rise  and  Fall  of  the  Irish  Nation," 
Saurin,  Bmhe,  Joy,  and  Plunket,  to  whom 
I  shall  presently  call  your  attention. 
Gentlemen  the  Attorney  Oeneral  in  his 
speech  said  that  it  was  not  legitimate  to 
refer  to  the  opinions  expressed  by  Bawrin 
and  other  eminent  men  of  the  time,  as  if 
what  is  said  in  debate  is  not  to  be  re- 
garded as  the  language  of  sincerity ;  as  if 
what  is  said  in  Parliamentary  debate  is 
suggested  merely  by  party  considerations. 
The  Attorney  Oeneral  for  Ireland  appeared 
to  me  to  take  a  singular  view  when  he 

Eressed  this  subject  on  you.  He  has  been 
ut  a  short  time  in  Parliament;  I  have 
heard  something  from  him  of  the  morality 
of  war^  and  something,  I  believe,  of  the 
morality  of  rebellion,  but  I  must  say,  the 
light  thrown  by  him  on  the  morality  of 
Parliament  is  curious  indeed.  I  will  only 
say,  that  when  he  made  his  observations 
on  Mr.  Saurin's  speech,  it  brought  to  my 
mind  a  debate  wluch  I  heard  in  the  House 
of  Commons  on  the  subject  of  the  educa- 
tion question.  Mr.  Scmrin  founded  his 
opinion  on  the  authority  of  Locke.  Mr. 
Pltmket,  whose  speech  produced  an  im- 

Sression  never  surpassed  in  the  House  of 
lommons,  denied  the  right  of  Parliament 
to  destroy  itself.  Bushe  took  a  similar 
course— ^tM^,  whom  we  have  lost  so 
lately,  whom  it  was  impossible  for  those 
by  whom  the  highest  genius  and  the 
noblest    eloquence    were    prized    not    to 


admire — ^whom  it  was  impossible  for  those 
by  whom  the  highest  worth  is  justly  esti- 
mated not  to  respect  and  reverence,  and 
whom  it  was  impossible  for  those  not  to 
love  who  could  appreciate  as  generous  a 
heart  as  ever  beat  in  a  human  breast. 
Such  were  the  sentiments  of  many  illus- 
trious  men,  expressed  in  debate,  I  admit, 
but  great  principles  are  not  of  an  age; 
they  are  of  all  time ;  they  are  imperish- 
able and  everlasting  ;  they  are  as  im- 
mortal as  the  mind  of  man,  incapable  of 
decomposition  or  decay.  The  question 
before  you.  however,  is  not  whether  these 
principles  are  well  or  ill  founded.  That 
is  not  the  point  upon  which  your  decision 
is  to  ttim ;  but  you  are  to  take  into  con- 
sideration that  the  men  who  are  arraigned 
before  you  were  made  familiar  with  those 
principles  by  men  whose  eloquence  still 
echoes  in  the  nation's  mind,  and  if  they 
have  been  led  astray,  they  have  been  led 
astray  by  the  authority  of  men  with  whom 
it  is  surely  not  criminal  to  coincide.  If 
the  traversers  at  the  bar,  if  my  client, 
made  familiar  with  this  doctrine,  ex- 
pressed in  language  so  glowing  and  so 
attractive,  have  come  to  the  conclusion, 
that  the  Union  wad  not  only  an  injurious 
measure,  but  was  a  measure  at  variance 
with  all  constitutional  principles^  and  was 
carried  by  what  amounted  to  an  infringe- 
ment of  a  great  nation's  rights,  you  must 
make  allowance  for  any  vehemence  of 
feeling,  you  must  excuse  any  violence  of 
expression,  into  which  they  may  have  been 
betrayed.  The  Union,  Gentlemen  of  the 
Jury,  was  a  bargain  and  sale ;  the  sale 
was  profligate,  and  the  bargain  was  bad. 
Bad  terms  were  made  for  the  country ; 
better  terms  ought  to  have  been  obtained. 
As  was  observed  by  Mr.  0*Oonnell,  in  one 
of  the  speeches  read  to  you,  two-thirds  of 
the  representation  of  Ireland  were  sup- 
pressed, and  not  a  single  English  member 
was   abstracted.      What  was  the  conse- 

2uence  P  A  consequence  as  injurious  to 
reland  as  if  the  dependence  of  its  Parlia- 
ment had  been  restored.  The  hundred 
members  allowed  to  Ireland  were  lost  and. 
merged  in  the  English  majority,  and  on 
an  Irish  question,  on  a  question  in  which 
the  interests  of  Ireland  only  are  involved, 
she  has  practically  no  voice  in  the  legis- 
lature. I  do  not  mean  to  sav  that  this 
evil  might  not  be  cured  by  a  wise  and  bold 
minister;  such  a  man  might  trace,  with 
the  sanction  of  the  majority  of  the  Irish 
members,  a  policy  which  would  remedy 
the  evil.  But  it  is  not  the  wish  of  the 
British  ministry  to  govern  Ii  eland  ac- 
cording to  the  opinion  of  the  majority  of 
the  Irish  representatives.  If  they  did  en- 
tertain such  a  wish,  they  would  be  opposed 
by  the  prejudice  of  English  members. 
But  whether  that  position    arises    from 
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prejudice  or  oonTictioa,  the  resnlt  is 
exactly  the  same  as  if  the  old  system  of  a 
dependent  Parliament  waa  restored. 

Bnt  supposing  ibe  principle  on  which  the 
Union  was  carried  to  have  been  nncon- 
stitational,  supposing  it  to  have  been  a 
nullity,  and  on  that  subject  I  am  not 
called  on  to  give  any  sort  of  opinion  ;  sup- 
posing it  to  have  been  injurious  au  the 
time,  yet  if  the  results  of  the  Union  have 
been  beneficial  to  the  country,  the  Union 
should  be  maintained,  the  cry  of  Repeal 
should  not  be  listened  to,  and  should 
never  have  arisen.  Gentlemen,  we  hear 
that  the  manufactures  of  this  country 
have  augmented,  that  its  commerce  has 
increased,  but  if  there  is  one  fact  beyond 
doubt,  it  is  this,  that  the  sreat  majority, 
the  great  bulk  of  the  people  are  in  a  con- 
dition more  miserable  than  that  of  any 
other  country.  The  greatest  happiness  of 
the  greater  number  may  be  a  Benthamite 
antithesis,  but  in  that  phrase  a  great  deal 
of  Christianity  is  condensed.  If  you  find 
in  any  oountrv  that  the  inhabitants  of  it, 
the  great  bulk  of  the  people,  are  in  a 
state  of  degpradation  and  destitution,  must 
you  not  come  to  the  conclusion  that  the 
government  of  the  country  is  carried  on 
on  imperfect  or  mistaken  principles? 
What  IS  the  cause  of  the  people  of  this 
countiy  being  in  the  condition  that  they 
are  P  Why  ip  it,  that  wh«n  travellers 
land  amongst  us  from  the  United  States, 
from  Germany,  or  from  France,  althougn 
prepared,  by  previous  description,  tor 
the  exhibition  of  the  misery  which 
is  disclosed  to  them,  yet,  at  the  spectacle 
which  presents  itself,  they  stand  appalled 
and  aghast  P  Is  the  cause  in  the  air,  or 
the  soil,  or  is  it  in  the  genvM  loci  that  pro- 
duces it  P  Or  is  the  fault  in  the  Govern- 
ment P  Let  us  see.  Gentlemen,  whether 
I  can  make  out  my  rase  by  taking  a  re- 
trospect of  the  leading  facts  connected 
with  the  subject.  I  shall  go  through  them 
with  great  celerity ;  but  in  a  case  of  this 
kind,  you  will  not  consider  me  wantonly 
prolix,  even  if  I  should  trespass  at  more 
than  ordinary  length  upon  your  attention. 
I  shall  make  you  no  excuse :  your  time  is 
valnable,  but  the  interests  at  Ptake  are  of 
inestimable  price,  and  you  will  take  no 
account  of  time  when  you  bear  in  mind 
the  effects  of  your  verdict.  They  will  be 
felt  when  generations  shall  have  passed 
away,  when  every  heart  that  throbs  in 
this  great  assembly  shall  have  ceased  to 
palpitate,  when  the  contentions  by  which 
we  are  agitated  shall  no  further  touch  us, 
and  all  of  us,  Protestant,  Catholic,  Radi- 
cal, Eepealer,  Tory,  Conservative,  shall 
have  been  gathered  where  all  at  last  lie 
down  in  peace  together. 

Gentlemen,  what  was  the  first  measure 
adopted  in  the  Imperial  Parliament  with 


respect  to  Ireland  P  The  very  first.mea- 
sare  which  was  introduced  after  the  Union 
into  the  Imperial  Parliament,  was  the  en- 
actment of  martial  law,  and  the  suspen- 
sion of  the  Habeas  Corpus  Act.  (a)  Mr.  Piit 
intended  to  carry  Catholic  Emancipation 
immediately  after  the  Union,  and  he  in- 
tended at  the  same  time  to  connect  the 
Catholic  Church  with  the  State.  You  may 
thin^c  that  Catholic  Emancipation  ought 
not  to  have  been  granted ;  many  in  this 
Conrt  may  entertain  that  conscientious 
conviction,  but  you  must  admit,  that,  if 
carried  at  all,  it  ouffbt  to  have  been  carried 
sooner.  If  carried  at  all,  it  should  not 
have  been  carried  after  "the  twenty-nine 
years  of  the  political  laceration  which  this 
country  has  endured;  and  the  fact,  the 
striking  {'act,  that  Mr.  Pitt  was  unable  to 
carry  the  question  which  he  regarded  to 
be  the  immediate  corollary  of  the  Union, 
is  a  proof  to  you  that  the  policy  could  not 
be  adopted  by  him,  which  he  considered 
necessary  to  the  benefit  of  this  country. 
Mr.  Pitt,  by  transferring  the  Catholic 
question  from  the  Irish  to  the  Imperial 
Parliament,  destroyed  his  own  adminis- 
tration, and  furnished  a  proof  that,  in 
place  of  being  able  to  place  Ireland  under 
the  protection  of  his  great  genius,  he 
placed  her  under  the  control  of  the  strong  . 
religious  influence  of  the  English  people.  ' 
He  went  out.  and  Mr.  Addingion  came 
into  office.  Mr.  Pitt  returned  to  office 
without  stipulating  for  Catholic  Emanci- 
pation. 'J'he  question  was  again  brought 
forward  in  1805,  and  lost  by  an  English 
majority  in  the  Imperial  House  of  Com- 
mons. Mr.  Pitt  died  of  the  battle  of 
Austcrlitz,   and  the  Whigs  came   in  in 

1806.  The  Whigs  attempted  to  introduce 
a  measore  of  partial  relief  to  the  Roman 
Catholics,  but  the  Tories  raised  the  No- 
Popery  cry,  and  drove  them  out,  and  in- 
troduced the  jiew  doctrine  that  the  use- 
fulness of  public  measures  is  to  be  tried, 
far  less  by  the  principles  on  which  they 
are  founded,  than  by  the  parties  by  whom 
they  are  accomplished.  When  the  change 
of  Government  was  effected  by  the  "  No- 
Popery  **  cry,  a  proof  was  given  that  the 
government  of  Ireland  was  transferred, 
not  merely  to  the  Imperial  Parliament, 
but  to  the  opposition  and  prejudices  of 
the  English  people.  The  religious  pre- 
judices, perhaps  the  conscientious  feel- 
ings, which  existed  at  that  period  among 
the  great  mass  of  the  English  people, 
caused  the  change  of  government,  and  the 
procrastination  of  the  measure  which  has 
been  fraught  witii  such  fearful  conse- 
quences.   The  Tories  came  into  office  in 

1807.  They  found  two  measures  in  the 
portfolio  of  the  Whigs ;  a  draft  bill  for 

(a)  41  Geo.  8.  co.  14  &  15. 
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Catholic  Emancipation,  which  the  Duke 
of  WeUvngion,  then  Sir  Arthur  WeUesley, 
the  Secretary  for  Ireland,  flung  into  the 
fire,  and  an  Arms  Bill.  T)o  not  imagine 
that  I  am  going  into  a  description  of  the 
Arms  Bill,  but  this  I  will  observe,  it  was 
either  necessary  or  nnnecessarj.  If  on* 
necessary,  how  monstroas  a  yiolation  was 
it  of  the  Bill  of  Bights!  If  necessary, 
what  a  reflection  is  uiat  necessity  on  the 
sjBtem  of  government  carried  on  in  ^is 
country!  It  is  beyond  question  that;  in 
this  year  1819,  when  England  was  on  the 
verge  of  a  rebellion,  no  such  Bill  was  ever 
propounded  by  the  British  ministry.  The 
Tories,  having  carried  the  Arms  Bill, (a) 
and  the  Insorrection  Act,(&)  its  appropri- 
ate adjanct,  proceeded  to  reduce  the  pro- 
Tision  allowed  to  the  College  of  Maynooth. 
One  word  only  on  that  subject.  Either  the 
College  of  Maynooth  ought  to  be  abolished, 
or  it  ought  to  be  largely  endowed,  in  order 
that  an  education  should  be  given  to  the 
Boman  Catholic  clergy  such  as  a  body 
exercising  such  vast  mfluence  ought  to 
receive.  Some  suggest  that  it  would  be 
better  that  the  Boman  Catholic  clergy 
should  be  educated  in  France.  Bat  1 
hope  never  to  see  such  a  conductor  estab- 
lisbed  between  the  Tuileries  and  this 
country.  I  hope  never  to  see  a  Gallo- 
Hibernian  Church  established  here.  I 
hope  never  to  see  Parisian  manners 
acquired  at  the  expense  t)f  the  morality 
of  the  Irish  priesthood.  I  am  too  much 
attached  to  my  Sovereign,  and  to  the 
connection  between  the  two  countries,  to 
wish  to  see  the  instruments  of  French 
enterprise,  the  agents  of  French  intrigue, 
located  in  every  parochial  sub-division  of 
the  country.  To  this  day,  gentlemen,  the 
Gk>vemment  do  not  dare  to  propose  an 
increase  of  the  grant  to  the  College  of 
Maynooth ;  they  do  not  dare  to  enlarge 
the  system  of  enlightened  education  which 
has  been  established  in  this  country,  and 
has  produced  such  moral  and  salutary 
eflects.  WhyP  Because  the  religious 
objections  of  the  people  of  England  are 
in  the  way. 

I  pass  from  the  year  1808  to  1810.  A 
decade  had  then  elapsed  since  the  Union. 
It  had  been  put  to  the  test  of  a  searching 
experiment;  it  was  known  by  its  fruits. 
What  was  the  result  P  The  Union  was  the 
subject  of  universal  complaint  among  all 
classes  of  the  people  of  tnis  country.  Its 
degradation  was  felt,  and  by  none  more 
than  by  the  Protestants  of  Dublin.  A  re- 
quisition was  signed,  not  by  Catholic 
agitators,  but  by  twelve,  of  the  Grand 
Jury  of  the  City  of  Dublin,  and  by  one 
hundred  and  forly  of  the  freemen  and  free- 

(a)  47  Geo.  8.  c.  54. 
(6)  lb.  c.  18. 
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holders,  addressed  to  the  High  Sherifl"  of 
this  city,  calling  on  him  to  summon  an 
aggregate  meeting,  for  the  purpose  of 
drawing  up  a  petition  to  Parliament  for 
the  Bepeal  of  tne  Union. 

<<  We,  the  undersigned,  late  Quarter  Sessions 
Grand  Jurors  of  the  City  of  Dublio,  knowing 
the  distressed  and  deplordble  state  of  the  manu- 
faotores  of  every  branch,  and  the  city  and 
nation  in  general,  do  feel  oarselves  called  upon 
to  point  out  what  we  conceive  the  only  measure 
of  remedial  relief  from  the  general  gloom  and 
misery  that  pervades  this  unfortunate  land, 
which  is  to  reque^ft,  and  we  do  hereby  request 
the  Sheriff  to  call  a  meeting  as  soon  as  possible 
of  the  freemen  and  freeholders  of  this  city,  to 
prepare  a  humble  petition  to  His  Majesty,  and 
the  Parliament,  praying  for  a  Repeal  of  the 
Act  of  Union,  as  we,  in  common  with  all  our 
unbiassed  countrymen,  look  upon  that  Act  as 
the  root  and  origin  of  all  our  misfortunes." 

That  meeting  was  attended  by  D<m%el 
O'ConneU.  He  had  in  1800  made  his  first 
speech  against  the  Union,  and  in  1810  he 
came  forward  to  denounce  it.  Gentlemen , 
it  is  not  my  intention  to  direct  your  atten- 
tion to  the  speeches  of  Mr.  0*Connell, 
which  have  been  alluded  to  on  the  part  of 
the  Crown,  but  you  will,  I  hope,  excuse 
me  for  drawing  your  attention  to  the 
speech  made  by  Mr.  O'ConneU  in  1810, 
because  whon  that  speech  was  made,  no 
man  could  say  that  he  entered  into  a  con- 
spiracy with  the  twelve  grand  jurors,  and 
Che  hundred  and  forty  freeholders,  who 
signed  the  re<)uisition.  That  is  out  of  the 
question.  Will  it  not  then  be  an  import- 
ant fact  to  show  you  that  in  1810,  the  very 
same  language  was  used,  the  very  same 
sentiments  were  expressed  by  Daniel 
P*ConneU,  and  that  the  enormous  quantity 
of  newspapers  laid  on  that  table,  are 
nothing  else  than  an  expansion  of  the 
sentiments  and  opinions  contained  in  the 
speech  delivered  by  him  in  1810.  If  the 
sentiments  of  1810  are  the  sentiments  of 
1844,  the  intent  of  1844  must  be  identified 
with  the  intent  of  1810.  The  following  is 
the  speech. 

By  permission  of  the  Court,  Ford,  the 
dofencmnt's  attorney,  read  the  following 
speech: 

"  Mr.  O'Connell  declared  that  he  offered  him- 
self to  the  meeting  with  unfeigned  diffidence. 
He  was  unable  to  do  justice  to  his  feelings  on 
the  great  national  subject  on  which  they  had 
met.  He  felt  too  much  of  personal  anxiety  to 
allow  him  to  arrange  in  anything  like  order,  the 
many  topics  which  rushed  upon  his  mind,  now 
that,  after  ten  years  of  silence  and  torpor.  Irish- 
men again  b^i^an  to  recollect  their  enslaved 
country.  It  was  a  melancholy  period,  those  ten 
years,  a  period  in  which  Ireland  saw  her  ar- 
tificers  starved ;  her  tradesmen  begging  ;  her 
merchants  become  bankrupts ;  her  gentry  ban- 
ished; her  nobility  degraded.  Within  that 
period  domestic  twbnlei^ce.,.brgke  ^ip^^^li 
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day  into  open  violence  and  murder.  Beligions 
dissensions  vere  aggravated  and  embittered. 
Credit  and  commeroe  were  annihilated;  taxa* 
tion  augmented  in  amount  and  in  vexation. 
Besides  the  'hangings  off'  of  the  ordinary 
assizes,  we  had  been  disgraced  bv  the  necessity 
that  existed  for  holding  two  special  commissions 
of  death,  and  had  been  degraded  by  one  rebel- 
lion; and  to  crown  all,  we  were  at  length 
insulted  by  being  told  of  our  growing  prosperity, 
.  .  .  Such  being  the  history  of  tiio  first  ten 
years  of  the  Union,  it  would  not  be  difficult  to 
convince  any  unprejudiced  man  that  all  those 
calamities  had  sprung  from  that  measure.  Ire- 
land was  favoured  by  Providence  with  a  fertile 
soil,  an  excellent  situation  for  commerce,  inter- 
sected by  navigable  rivem,  indented  at  every 
tide  with  safe  and  commodious  harbours,  blessed 
with  a  fraitfi^  soil,  and  with  a  vigorous,  hardy, 
generous,  and  brave  population;  how  did  ii 
happen,  then,  that  the  noble  qualities  of  the 
Irish  people  were  perverted  ?  That  the  order 
of  Providence  was  disturbed,  and  its  blessings 
worse  than  neglected?  The  fatal  cause  was 
obvious,  it  was  the  Union.  That  those  deplor- 
able effects  would  follow  from  that  accursed 
measure  was  prophesied.  Before  the  Act  of 
Union  passed,  it  had  been  already  proved  that 
the  trade  of  the  country  and  its  credit  must  fail 
as  capital  was  drawn  from  it ;  that  turbulence 
and  violence  would  increase  when  the  gentry 
were  removed  to  reside  in  another  country ;  that 
the  taxes  should  increase  in  the  same  proportion 
as  the  people  became  unable  to  pay  them  !  But 
neither  the  arguments  nor  the  prophetic  fears 
have  ended  with  our  present  evils.  It  has  also 
been  demonstrated,  that  as  long  as  the  Union 
continues,  so  long  must  our  evils  accumulate. 
The  nature  of  that  measure,  and  the  experience 
of  facts  which  we  have  now  had,  leave  no  doubt 
of  the  truth  of  what  has  been  asserted  respecting 
the  future;  but,  if  there  be  any  still  incredu- 
lous, 1)6  can  only  be  of  those  who  will  not 
submit  their  reason  to  authority.  To  such  per- 
sons the  authority  of  Mr.  Foster,  His  MajeRty*s 
Chancellor  of  the  Exchequer  for  Ireland,  would 
probably  be  conclusive,  and  Mr.  Foster  ha8 
assured  us  that  final  ruin  to  our  country  must 
be  the  consequence  of  the  Union. 

**  I  will  not  dwell,  Mr.  Sheriff,  on  the  miseries 
of  my  country;  I  am  disgusted  with  the 
wretchedness  the  Union  has  produced,  and  I  do 
not  dare  to  trust  myself  with  the  contemplation 
of  the  accumulation  of  sorrow  that  must  over- 
whelm the  land  if  the  Union  be  not  re- 
pea  ed.  I  beg  to  call  the  attention  of  the 
meeting  to  another  part  of  the  subject.  The 
Union,  Sir,  was  a  violation  of  our  national 
and  inherent  rights;  a  flagrant  injustice. 
The  representatives  whom  we  had  elected 
for  the  short  period  of  eight  years  had  no 
authority  to  dispose  of  their  country  for  ever. 
It  cannot  be  pretended  that  any  direct  or  ex- 
press authority  to  that  effect  was  given  to  them 
and  the  nature  of  their  delegation  excludes  all 
idea  of  their  having  any  such  by  implication. 
ITiey  were  the  servants  of  the  nation,  empowered 
to  consult  for  its  good ;  not  its  masters,  to  traffic 
and  dispose  of  it  at  their  fantasy  or  for  their 
profit.    I  deny  thut  tije  nation  itself  had  a  right 


to  barter  its  independence,  or  to  commit  political 
suicide;  but  when  our  servants  ^troyed  our 
existence  as  a  nation,  they  added  to  the  base- 
ness of  assassination  all  uie  ^uilt  of  high  trea- 
son. The  reasonings  upon  which  those  opinions 
are  founded  are  sufficiently  obvious ;  but  if  you 
want  authority  to  induce  the  conviction  that  the 
Union  had  injustice  for  its  principle,  and  a 
crime  for  its  basis,  I  appeal  to  that  of  His 
Majesty's  present  Attorney  General,  Mr.  Saurin, 
who,  in  his  place  in  the  Irish  parliament,  pledged 
his  character  as  a  lawyer  and  a  statesman,  tibat 
the  Union  must  be  a  violation  of  every  moral 
principle,  and  that  it  was  a  mere  question  of 
prudence  wliether  it  should  not  be  resisted  by 
force.  I  also  appeal  to  the  opinions  of  the  late 
TiOrd  High  Chancellor  of  Ireland,  Mr.  Greorge 
Ponsonby,  of  the  present  Solicitor  General,  Mr. 
Bushe,  and  of  that  splendid  lawyer,  Mr.  Plunket. 
The  Union  was  therefore  a  manifest  injustice ; 
and  it  continues  to  be  unjust  at  this  day;  it 
was  a  crime,  and  must  be  still  criminal,  unless 
it  shall  be  ludicrously  said,  that  crime,  like  wine, 
improves  by  old  age,  and  that  time  mollifies  in- 
justice into  innocence.  You  may  smile  at  the 
supposition,  but  in  sober  sadness  you  must  be 
convinced  that  wo  daily  suffer  injustice;  that 
every  succeeding  day  adds  only  another  sin  to 
the  catalogue  of  British  vice ;  and  that  if  the 
Union  continues,  it  will  only  make  the  crime 
hereditary,  and  injustice  perpetual.  We  have 
been  robbed,  my  countrymen,  most  foully 
robbed,  of  our  birthright,  of  our  indepen- 
dence ;  may  it  not  be  permitted  us  mournfully 
to  ask  how  this  consummation  of  evil  was  per- 
fected ?  for  it  was  not  in  any  disastrous  battle 
that  our  liberties  were  struck  down ;  no  foreign 
invader  had  despoiled  the  land;  we  have  not 
forfeited  our  country  by  any  crimes ;  neither  did 
we  lose  it  by  any  domestic  insurrection ;  no,  the 
rebellion  was  completely  put  down  before  the 
Union  was  accomplished ;  the  Irish  militia  ^d 
the  Irish  yeomanry  had  put  it  down.  How,  then, 
have  we  become  enslaved  ?  Alas !  England, 
that  ought  to  have  been  to  us  a  sister  and  a 
friend — England,  whom  we  had  loved,  and 
fought  and  bled  for— England,  whom  wc  have 
protected,  and  whom  we  do  protect — England, 
at  a  period  when,  out  of  100,000  of  the  seamen 
in  her  service,  70,000  were  Irish ;  England  stole 
upon  us  like  a  thief  in  the  night,  and  robbed  us 
of  the  precious  gem  of  our  libertv;  she  stole 
from  us  *  that  which  in  naught  enriched  her,  but 
made  us  poor  iudeed.'  Reflect,  then,  my  friends, 
on  the  means  employed  to  effect  this  disastrous 
measure.  I  do  not  speak  of  the  meaner  instru- 
ments of  bribery  and  corruption.  We  all  know 
that  everything  was  put  to  sale — nothing  prof ane 
or  sacred  was  omitted  in  the  Union  mart. 
Offices  in  the  revenue,  commands  in  the  army 
and  navy,  the  sacred  ermine  of  justice,  and  the 
holy  altars  of  God,  were  aU  profaned  and  pol- 
luted as  the  rewards  of  Union  services.  By  a 
vote  in  favour  of  the  Union,  ignorance,  incapa* 
city,  and  profligacy,  obtained  certain  promotion ; 
and  our  ill-&ted,i>nt  beloved  country,  was  de- 
graded to  her  utmost  limits  before  she  was 
transfixed  in  slavery.  But  I  do  not  intend  to 
detain  you  in  the  contemplation  of  tho9e  vul- 
gar means  of  parliamentary  success — they  are 
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within  the  dailj  routine  of  official  management ; 
neither  will  I  direct  your  attention  to  the  finght- 
ful  recollection  of  that  avowed  facr,  which  is 
now  part  of  history,  that  the  rebellion  itself  was 
fomented  and  encouraged  in  order  to  facilitate 
the  Union.  Even  the  rebellion  was  an  accidental 
and  a  secondary  cause— the  real  cause  of  the 
Union  lay  deeper,  but  is  quite  obvious — it  is  to 
be  found  at  once  in  the  relifious  dissensions 
which  the  enemies  of  Ireland  have  created,  and 
continued,  and  secJL  to  perpetuate  amongst  them- 
selves, by  telling  us  off,  and  separating  us  into 
wretched  sections  and  miserable  sub-divisions  ; 
they  separated  the  Protestant  from  the  Catholic, 
and  the  Presbyterians  from  both ;  they  revived 
every  antiquated  cause  of  domestic  animosity, 
and  invented  new  pretexts  of  rancour;  but, 
above  all,  my  countrymen,  they  belied  and 
calamniated  us  to  each  other ;  they  falsely  de- 
clared that  we  hated  each  other,  and  they  con- 
tinued to  repeat  that  assertion  until  we  came 
to  believe  it ;  they  suceeded  in  producing  all  the 
madness  of  party  and  religious  distinctions,  and 
whilst  we  were  lost  in  the  stupor  of  insanity, 
they  plundered  us  of  our  country,  and  left  us  to 
recover  at  our  leisure  from  the  horrid  delusion 
into  which  we  had  been  so  artfully  conducted. 

**  Such,  then,  were  the  means  by  which  the 
Union  was  effectuated.  It  has  stripped  us  of 
commerce  and  wealth — it  has  degraded  us,  and 
deprived  us  not  only  of  our  station  as  a  nation, 
but  even  of  the  name  of  our  country — we  are 
governed  by  foreigners — foreigners  make  our 
laws,  for  were  the  hundred  members  who  nomi- 
nally represent  Ireland  in  what  is  called  the 
Imperial  Parliament — were  they  really  our  re- 
presentatives, what  influence  could  they,  al- 
though unbought  and  unanimous,  have  over  the 
558  English  and  Scotch  members  ?  But  what  is 
the  fact  ?  Wh^,  that  out  of  the  hundred,  such  as 
they  are,  that  sit  for  this  country,  more  than  one- 
fifth  know  nothing  of  us,  and  are  unknown  tu  us. 
.  .  .  No,  Mr.  Sheriff,  we  are  not  represented  ; 
have  no  effectual  share  in  the  legislation ; 
neither  is  the  Imperial  Parliament  competent  to 
legislate  for  us ;  it  is  too  unwieldy  a  machine  to 
legislate  with  discernment  for  England  alone ; 
but  with  respect  to  Ireland,  it  has  all  the  addi- 
tional inconveniences  that  arise  from  want  of 
interest  and  total  ignorance.  Sir,  they  are  con- 
tent to  take  their  i^ormation  from  a  pensioned 
Frenchman,  a  being  styled  Sir  Francis  D'lver- 
nois,  who,  in  one  of  the  pamphlets  which  it  is 
his  trade  to  write,  has  proved  by  excellent 
samples  of  vulgar  arithmetic,  that  our  manufkc- 
tures  are  flourishing,  our  commerce  extending, 
and  our  felicity  consummate.  When  you  detect 
the  ministers  diemselves  in  such  gross  icnorance 
as,  upon  such  authority,  to  place  an  insulting 
falsehood  as  it  were  in  the  mouth  of  our  revered 
Sovereign,  what  think  you  can  be  the  fitness  of 
nine  minor  imps  of  legislation  to  make  laws  for 
Ireland  ?  Indeed,  the  recent  plans  of  taxation 
sufficiently  evince  how  incompetent  the  present 
scheme  of  Parliament  is  to  legislate  for  Ireland. 
An  Irish  Parliament  would  know  how  to  adjust 
taxation,  and  deal  with  those  strange  and  porten- 
tous disturbances  which  from  time  to  time  afl^ght 
and  desolate  the  fairest  districts  of  the  land. 
The  great  enemy  of  the  liberty  of  the  world 


extends  his  influence  and  his  power  firom  the 
Frozen  Ocean  to  the  Straits  of  Gibraltar.  He 
threatens  us  with  invasion  from  the  thousaCnd 
ports  of  his  vast  empire ;  how  is  it  possible  to 
resist  him  with  an  impoverished,  divided,  and 
dispirited  empire  ?  If  then  you  are  loyal  to  your 
excellent  monarch — if  }ou  are  attached  to  the 
last  relic  of  political  freedom — can  you  hesitate 
to  join  in  endeavouring  to  procure  the  remedy 
for  all  your  calamities,  the  sure  protection 
against  all  the  threats  of  yotir  enemy,  the  Bepeal 
o3f  the  Union  ?  Yes,  restore  to  Irishmen  their 
country,  and  you  may  defy  the  invader's  force  ; 
give  back  to  Ireland  her  hardy  and  brave  popu- 
lation, and  you  have  nothing  to  dread  from 
foreign  power.  .  .  .  How  does  it  happen 
that  the  Union  has  lasted  for  ten  years  ?  The 
Union  continued  only,  because  we  despaired  of 
its  Kepeal.  Upon  this  despair  alone  has  it  con- 
tinued ;  yet  what  could  be  more  absurd  than 
such  despair?  If  the  Irish  sentiment  be  but 
once  known,  if  the  voice  of  six  millions  be  raised 
from  Cape  Clear  to  the  Giant's  Causeway,  if  the 
men  most  remarkable  for  their  loyalty  to  their 
King  and  attachment  to  constitutional  liberty, 
will  come  forward  ^  the  leaders  of  the  -public 
voice,  the  nation  would,  in  an  hour,  grow  too 
great  for  the  chains  that  now  shackle  you,  and 
the  Union  must  be  repealed  without  commotion 
and  without  difficulty.  Let  the  most  timid 
amongst  us  compare  the  present  probability  of 
repealing  the  Union  with  the  prospect  that  in 
the  year  1795  existetl  of  that  measure  being 
ever  brought  about.  Who  in  1795  thought  an 
Union  possible?  Pitt  dared  to  attempt  it,  and 
he  succeeded ;  it  only  requires  the  resolution  to 
attempt  its  repeal:  m  met  it  requires  only  to 
entertain  the  nope  of  repealing  it  to  make  it 
impossible  that  the  Union  should  continue ;  but 
that  pleasing  hope  could  never  exist,  whilst  the 
internal  dissensions  on  the  score  of  religion  were 
kept  up.  The  Protestant  alone  could  not  expect 
to  liberate  his  country;  the  Roman  Catholic 
alone  could  not  do  it ;  neither  could  the  Presby- 
terians;  but  amalgamate  the  three  into  the 
Irishman,  and  the  Union  is  repealed.  Learn 
discretion  from  your  enemies;  they  have  crushed 
your  country  by  fomenting  religious  discord — 
serve  her  by  abandoning  it  for  ever.  Let  each 
man  give  np  his  share  of  the  mischief;  let  each 
man  forsake  every  feeling  of  rancour ;  let — I 
say  not  this  to  barter  with  you,  my  countrymen, 
I  require  no  equivalent  from  you,'  whatever 
course  you  shall  take  my  mind  is  fixed;  I 
trample  under  foot  the  Catholic  claims,  if  they 
can  interfere  with  the  Bepeal ;  I  abandon  all 
wish  for  emancipation,  if  it  delays  the  Bepeal. 
Nay,  were  Mr.  Percival  to-morrow  to  offer  me 
the  Bepeal  of  the  Union,  upon  the  terms  of  re- 
enacting  the  penal  code,  I  declare  from  my 
heart,  and  in  the  presence  of  my  God,  that  I 
would  most  cheerfully  embrace  his  offer.  Let 
us  then,  my  beloved  countrymen,  sacrifice  our 
wicked  and  groundless  animosities  on  the  altar 
of  our  country ;  let  that  spirit  which  heretofore 
emanating  from  Dungannon  spread  all  over  the 
island,  and  gave  light  and  liberty  to  the  land,  be 
again  cherished  amongst  us  ;  let  us  rally  round 
the  standard  of  Old  Ireland,  and  we  shall  easily 
procure  that  greatest  of  political  blessings,  an 
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Irish  King,  an  Irish  Honse  of  Lords,  and  an 
Irish  House  of  Commons.'* 

Shell  resumed :  Gentlemen,  I  think  yoa 
have  found  that  my  statement  was  not  in- 
correct  when  I  stated  to  yon  that  in  1844 
Mr.  0*Conn62/ezpressed  precisely  the  same 
opinion  as  in  1810,  and  soffgested  that  tjie 
Repeal  of  the  Union  was  to  to  accomplished 
by  the  same  instmmentaliiy.  Mr.  Middle, 
the  High  Sheriff,  was  in  the  chair;  but 
who  do  you  suppose  was  called  to  the  chair 
when  the  High  Sheriff  left  it,  magnum  et 
venerahile  nomen  I  Sir  Bobert  Shaw  havinff 
taken  the  chair,  an  Address  was  presented 
to  him  as  the  representative  of  the  city  of 
Dublin,  to  support  the  prayer  of  the  pe- 
tition, and  here  is  the  answer  of  this 
conspirator  for  the  dismemberment  of  the 
empire.  He  appears  to  have  been  imbued 
with  all  the  fell  and  ferocious  intents  at- 
tributed to  my  client,  and  to  have  been 
connected  with  the  sdleg^  conspirators 
before  you  in  almost  every  sentiment. 

ICounsel  read  Sir  Bobert  Shaw*8  reply, 
in  which  he  said : 

*•  You  will,  I  trust,  readily  believe  me  when  I 
assure  you  that  I  shall  feel  sincerely  happy  in 
co-operating  in  all  such  measures  as  may  be  best 
calculated  to  forward  the  object  of  your  petition, 
consistently  with  what  the  interests  of  Dublin, 
the  general  prosperity  of  Ireland,  and  the  power 
and  stability  of  the  empire  may  demand."] 

The  nei^t  letter  bears  the  name  of  one  of 
the  greatest  and  best  men  this  country 
ever  produced ;  it  is  signed  "  Henry 
Grattan."  I  have  heard  it  sa^gested,  that 
after  the  Union  he  changed  his  opinion  as 
to  the  measure.  That  suggestion  is  re- 
pelled by  evidence  which  has  assumed  the 
rank  and  dignity  of  history : 

"  Gentlemen, — ^I  have  the  honour  to  receive 
an  Address  presented  by  your  committee,  and  an 
expression  of  their  wishes  that  I  should  present 
certoin  petitions,  and  support  the  Repeal  of  an 
Act  entitled  the  Act  of  union ;  and  your  com- 
mittee adds,  that  it  speaks* with  the  authority  of 
my  constituency,  the  freemen  and  freeholders  of 
the  city  of  Dublin.    I  beg  to  assure  your  com- 
mittee, and  through  them  my  much-beloved  and 
mach-respected  constituents,  that  I  shall  accede 
to  their  proposition.    I  shall  present  their  pe- 
titions, and  shall  support  the  Repeal  of  the  Act 
of  Union  with  that  decided  attachment  to  our 
connexion  with  Great  Britain,  and  to  that  har- 
mony between  the  two  countries,  without  which 
the  connexion    cannot    last.    I  do  not  impair 
either,  as  I  apprehend,  when  I  assure  yon  that  I 
shall  support  the  Repeal  of  the  Act  of  Union. 
Ton  will  please  to  observe  that  a  proposition  of 
that  sort  in  parliament,  to  be  either  prudent  or 
possible,  must  wait  till  it  is  called  for  and  backed 
by  the  nation.     When  proposed  I  shall  then — 
as  at  all  times  I  hope  I  shall  -  prove  myself  an 
Irishman,  and  that  Irishman  whose  first  and  last 
passion  was  his  native  country. 

<*HsNaT  Gbattak." 


"Backed  by  the  nation ;  "—mark  that 
phrase.  It  occurs  again  and  again  in  the 
speeches  of  Mr.  O'UonnelL  He  declares 
again  and  again  that  unless  backed  by  the 
nation,  nothing  can  be  accomplished  by 
him.  And  what  is  the  nation  P  Ask  the 
Catholic,  what  is  the  nation?  He  will 
probably  tell  you  the  seven  millions, — the 
people, — ^because  they  are  the  depository 
of  all  political  power.  He  is  wrong;  Ask 
the  Protestant,  what  is  the  nation  ?  He 
'will  tell  you  the  million  and  a  half  who 
have  all  the  property,  who  enjoy  the  ad- 
vantages of  education,  and  the  results  of 
education — high  intelligence  and  high 
public  spirit,  who  are  united,  organized, 
and  determined.  He  is  wrong.  The  nation 
are  neither  the  Catholics  nor  the  Protes- 
tants, but  both.  It  was  the  sustainment 
of  both  that  Mr.  ChatUm  considered  indis- 
pensable to  make  the  proposition  either 
prudent  or  possible.  It  was  the  sustain- 
ment of  both  that  Mr  O'ConneU  demanded 
at  Tara,  at  Mullaghmast,  and  at  the  forty- 
one  meetings,  the  details  of  which  you 
have  had  before  you.  Backed  by  the 
nation !  Those  words  express  a  sentiment 
which  no  man  in  this  Court  should  blush 
to  avow.  If  you  believe  that  Mr.  0*Oon- 
neU  entertained  it,  you  cannot  find  him 
guilty.  If  you  believe  that  ho  meant  to 
carry  the  Repeal  of  the  Union  by  physical 
force  and  by  rebellion,  you  must  find  him 

giilty ;  but  if-  he  meant  to  carry  the 
epeal  of  the  Union  by  the  means  which 
OraUan  proposed,  you  cannot  find  him 
guilty. 

In  1812,  Mr.  Percival  lost  his  life,  and 
efforts  were  made  to  construct  a  cabinet 
favourable  to  emancipation.  The  project 
failed.  The  Catholic  question  at  that 
time  occupied  the  public  mind.  The 
Catholic  Board  had  commenced  its  sittings 
in  1812,  and  it  was  determined  to  put  it 
down  by  a  state  prosecution.  You  all  re- 
member the  trial  of  Sheridan  and  Kirwan.  (a) 
Mr.  Burrowee  was  the  counsel  for  the  de- 
fendants, and  at  the  outset  of  his  speech, 
he  boldlv  adverted  to  the  fact,  that  not  a 
single  Soman  Catholic  was  on  the  jury. 
He  spoke  in  the  way  in  which  the  cause 
of  freedom  should  ever  be  advocated. 

[Counsel  read  an  extract  horn  the  speech 
protesting  against  the  exclusion  of  R^oman 
CaihoHcs  from  the  jury.(&)] 

It  might,  at  first,  be  supposed  that  a 
Protestant  jury  would  take  this  language 
in  bad  part ;  but  they  gave  Mr.  Burrowee 
credit  for  his  manly  frankness,  and  they 
acquitted  the  traversers.  Mr.  Saurin  was 
then  Attorney  General,  Whatever  may 
have  been  his  faults,  hypocrisy  was  not 
among  them.     He  was  of  opinion  that 

(a)  81  St.  Tr.  543. 
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Protestant  ascendenoj,  in  every  depart- 
ment of  the  State,  was  necessary  for  its 
salvation.  He  thongbtthat  it  should  pre- 
dominate not  only  at  the  Castle,  bnt  in 
those  public  tribunals  which  are  armed 
with  so  much  authority,  and  exercise  so 
much  influence  over  the  fortunes  of  the 
state.  «He  did  not  deny,  he  scorned  to 
deny  the  imputation.  He  had  his  faults, 
but  he  had  also  many  virtues.  I  remember 
him  well,  he  was  meek  in  prosperi^,  and 
in  adverse  fortune  he  was  serene.  To  the 
last,  the  lustre  of  adversity  shone  in  his 
smile ;  for  his  faults,  such  as  they  were, 
his  name,  in  an  almost  inevitable  inheri- 
tance  of  antipathy,  furnishes  an  excuse. 
How  much  more  noble  was  his  conduct, 
and  the  condact  of  the  Government  of  the 
day,  than  if  they  had  been  profuse  of 
professions  which  they  never  meant  to 
realise,  and  had  ofiered  an  insult  to  the 
understanding,  as  well  as  a  gross  wrong 
to  the  rights  of  Irish  people,  by  telling 
them  that  no  difierence  was  to  be  made 
between  Catholic  and  Protestant;  and 
yet  I  shall  not  be  surprised  if,  notwith- 
standing all  that  has  happened,  the  same 
cant  of  impartiality  shall  be  persevered 
in,  and  if  we  shall  hear  the  same  protes- 
tations of  solicitude  to  make  no  distmction 
between  Protestant  and  Catholic,  especially 
in  the  administration  of  the  law.  The 
screen  falls,  the  "  little  French  milliner  " 
is  disclosed,  '*  by  all  that's  horrible,  Lady 
Teazle,*^  yet  Joseph  preserves  his  self- 
possession,  and  deals  in  sentiment  to  the 
last.  But  if,  afber  all  that  has  befallen, 
my  Lord  Eliot{a)  shall  continue  to  deal  in 
sentimentality,  the  exclamation  of  the  un- 
fortunate Sir  Peter  Teazle,  **  Oh !  damn 
your  sentiment,"  will  break  in  upon  him 
on  every  side.  Notwithstanding  the  ao- 
Quittal  of  Sheridan  and  Kvrwan  on  the 
nrst  trial,  a  second  prosecution  was  insti- 
tuted, and  a  conviction  was  obtained. 
What  good  to  the  country  was  effected  by 
it  P  Was  it  sanctioned  by  the  public  P 
Was  it  ratified  in  the  tribnnal  of  public 
opinion,  to  which,  after  all,  an  appeal 
must  ever  he  madeP  Was  the  Catholic 
spirit,  was  the  spirit  of  the  public  sub- 
dued P  Was  the  agitation  put  an  end  to  P 
No.  Sir  Boheri  Fed  came  to  this  country 
in  1813.  He  was  an  Irish  Member,  and 
had  been  returned  for  Cashel,  where  a 
small  but  discriminating  constitaency 
could  appreciate  the  merits  of  the  future 
Minister  of  England.  It  has  been  said 
that  statesmen  who  are  destined  to  operate 
upon  England  are  first  sent  to  dissect  in 
Ireland.  Mr.  Fed  had  the  finest  instru- 
ments, a  nice  and  dexterous  hand,  and 
gave  proof  that  he  would  give  the  least 
possible  pain  in  anv  amputations  which 
ne  might  afterwards  have   to  perform. 

(a)  Chief  Secretary  for  Ireland. 


He  was  decorous;  he  avoided  the 
language  of  wanton  insult ;  he  en- 
deavoured to  establish  a  mild  despotism 
here  and  to  unite  moderation  with  ab- 
solute power.  He  gave  us  no  ofi'ence; 
he  dealt  in  ^ "  decencies  for  ever."  But 
still  the  agitation  continued.  He  must 
have  seen  the  irresistible  argument  in 
favour  of  Emancipation,  but  he  had  not 
the  moral  courage,  the  quality  in  which 
he  is  mainly  deficient,  to  break  from  his 
party  and  concede  at  once  that  which  he 
was  at  last  compelled  to  concede.  A  new 
policy  was  adopted  after  Mr.  Feel  had 
returned  to  England,  and  the  notable 
expedient  was  adopted  of  oonnteracting 
the  Secretary  by  the  Lord  Lieutenant,  and 
the  Lord  Lieutenant  bv  the  Secretary. 
We  had  Grantt  against  Tdlhot,  and  Wdlee* 
ley  against  Ooulbum,  and  it  was  expected 
that  from  this  complication  of  policy  good 
results  would  flow.  The  Roman  Catholics 
of  Ireland  had  been  led  to  entertain  the 
hope  that  something  would  be  done  for 
their  relief.  But  their  eyes  were  opened, 
and  they  at  length  discovered  that  they 
could  rely  on  themselves  alone  for  the 
accomplisnment  of  Emancipation.  JDanid 
0*C(mndl,  in  the  year  1821,  founded  the 
Catholic  Association.  He  constructed  a 
vast  engine  by  which  public  opinion  was 
to  be  worked;  he  formed  witn  singular 
skill  the  smallest  wheels  of  the  complicated 
machinery,  and  he  pat  the  wnole  in 
motion  by  the  current  of  eloquence  which 
flowed,  as  if  from  a  hot- well,  from  his 
soul.  The  people  were  organized — ^the 
middle  classes,  the  Catholic  clergy,  the 
Catholic  aristocracy,  were  combinecL  The 
Minister  determined  to  put  down  the 
Catholic  Association,  and  in  1825,  a  bill 
was  brought  in  for  the  suppression  of  it. 
Mr.  0*ConneU  proceeded  to  London  in  the 
hope  that  by  making  a  tender  of  just  con- 
cession, he  mi^ht  be  able  to  avert  the 
measure  by  which  such  an  infraction  of 
liberty  was  threatened.  He  offered  to 
connect  the  State  with  the  Catholic 
Church, — he  was  dismissed  with  scorn 
and  contumely.  The  bill  was  passed  for 
the  suppression  of  the  Catholic  Associa- 
tion(a) ;  the  bill  was  laughed  to  scorn,  and 
proved  utterly  inoperative.  Mr.  O'Connell 
was  not  dismayed,  his  energy  redoubled  ; 
the  peasantry  were  taught  tl^t  the  elective 
franchise  was  not  a  crust  vested  in  the 
tenant  for  the  benefit  of  the  landlord.  A 
severance  took  place  between  landlord 
and  tenant,  which  I  reeret,  and  shall 
always  regret,  but  for  wiiich  those  who 
delayed  justice  so  long  are  alone  respon- 
sible. A  great  agrarian  revolt  took  plEMse. 
The  Bereefordi  were  beaten  in  Waterford, 
the  Foetera  in  Louth,  and  at  length  the 
Clare  election  gave  demonstration  of  a 

(a)  6  Geo.  4.  c  \  ' 
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moral  power  wUose  existence  had  scarcely 
been  conjectured.  I  remember  standing 
near  the  late  Lord  FUzaerald,  an  accom- 
plished and  enlightened  man,  when  he 
looked  down  from  the  hustings  on  a  mass 
of  sixty  thousand  sober  men — I  remember 
to  have  heard  him  way,  that  he  wished 
that  Wellington  and  Peel  could  look  on  the 
spectacle  which  he  then  beheld.  He  saw 
that  something  far  more  important  than 
his  return  to  Parliament  was  at  stake. 
Catholic  Emancipation  was  carried,  and 
here  let  me  put  two  questions  lo  you.  The 
first  is,  whether  in  the  twenty-nine  years 
which  I  have  traversed  as  rapidly  as  I 
could,  you  have  had  abundant  proof  of  the 
beneficial  results  of  the  Union.  Do  you 
think  up  to  the  13th  of  April,  1829,  the 
day  on  which  the  Royal  assent  was  given 
to  the  Catholic  Belief  Bill,  the  system  of 
government  instituted  and  carried  on 
under  the  auspices  of  the  Imperial  Parlia- 
ment, was  so  wise,  so  just,  so  salutary,  so 
fraught  with  advantage  to  the  country,  so 
conducive  to  its  tranquillization,  and  to 
the  development  of  its  resources,  that  for 
twenty-nine  years  the  Union  ought  to 
have  been  regarded  as  a  great  legiolative 
blessing  to  this  country.  The  next  ques- 
tion is  more  important.  'J^ake  up  this 
indictment,  substitute  *'  Catholic  Eman- 
cipation" for  Kepeal,  and  you  will  find 
that  in  1829,  if  the  Attorney  General  had 
been  directed  to  prosecute  for  a  con- 
spiracy those  who  carried  Catholic  Eman- 
cipation, every  count  in  the  indictment 
would  have  been  applicable,  and  evidence 
of  exactly  the  same  description  might 
have  been  brought  forward  for  the  purpose 
of  sustaining  it.  (a)  Editors  of  newspapers 
were  members  of  the  Catholic  Associa^on, 
Mr.  Staunton^  the  respectable  proprietor 
of  the  Weekly  Bepieter,  was  a  member  of 
it.  His  newspaper  was  sent  through  the 
country.  He  stood  exactly  in  the  same 
relation  with  regard  to  the  Catholic  Asso- 
ciation as  Dr.  Qray  and  Mr.  Ba/rreU  stand 
to  the  Bepeal  Association.  He  will  be 
produced  to  you  on  that  table,  and  he  will 
prove  that  he  never  got  one  farthing  from 
the  Catholic  Association,  except  for  adver- 
tisements, and  for  the  space  occupied  in 
his  columns,  and  nothing  else.  Mr. 
CoiMJoay  and  Mr.  Barrett  were  members  of 
the  Catholic  Association.  The  regulations 
of  the  Catholic  Association  were  much  the 
same  as  those  of  the  Bepeal  Association. 
Monster  meetings  were  neld  as  they  are 
now.  You  all  remember  the  provincial 
meetings  which  were  attended  by  fifty, 
sixty,  and  a  hundred  thousand  men.  They 
collected  money  as  they  do  now ;  money 


(a)  See  the  opinions  of  the  English  and  Irish 
Law  Officers  as  to  the  legality  of  the  Catholic 
Association,  2  St.  Tr,  N.S.,  Appendix  H,  p.  1031. 


came  from  America  and  Canada,  and 
strong  sympathy  for  Catholic  Ireland  was 
expressed.  In  1828  and  1829  England  was 
threatened  with  a  war.  Bnssia  had  passed 
the  Balkan.  M.  de  Chai(Hwbriand  m  the 
French  House  of  Deputies  adverted  to 
the  speeches  in  the  Catholic  Association, 
and  used  language  of  minacious  intimation 
towards  England.  What  would  have  been 
thought  of  an  indictment  for  a  conspiracy 
against  Mr.  O'ConneU,  against  theJE^renin^ 
Post,  the  Freeman*8  Journal,  the  Morning 
Begister,  Dr.  Doyle,  and  my  friend  Tom 
Steele,  who  was  at  that  time,  as  he  is  now, 
a  knight  errant  animated  by  a  noble 
chivalry  against  oppression  in  every  form  P 
Seditious  speeches  were  not  passed  over  at 
that  time.  The  humble  individual  who 
addresses  you  was  prosecuted  for  having 
made  a  speech  on  the  expedition  of  Wolfe 
ToneAa)  But  it  was  not  an  indictment  for 
conspiracy.  The  Crown  sought  to  make 
me  responsible  for  what  I  said  myself,  not 
for  what  was  said  and  done  by  others. 
The  bills  were  found.  But  Mr.  Canning 
was  then  in  office,  and  he  said  openly  in 
the  Cabinet:  "I  have  read  the  speech 
which  is  the  subject  of  the  prosecution. 
There  is  not  a  sentence  in  it  which  would 
justify  a  call  to  order  in  the  House  of 
Commons.  The  prosecution  is  unjust,  and 
must  be  abandoned  *' — and  the  prosecution 
was  abandoned.  Why  do  I  refer  to  this  P 
For  two  reasons:  First,  because  I  am, 
thanks  be  to  God,  as  innocent  as  you,  or 
any  living  man  of  the  monstrous  charge 
then  preferred  against  me, — and  in  the 
next  place,  to  show  you  the  manly  mode 
of  dealing  of  the  Gh)vemment  of  tliat  day. 
There  was  no  attempt  to  involve  me  with 
others ;  if  there  had  been  such  an  attempt, 

1  know  not  what  would  have  been  my 
fate.  Have  a  care  how  you  make  a  prece- 
dent in  favour  of  such  an  indictment. 
During  the  last  nine  months  the  Attorney 
General  had  ample  opportunities,  if  his 
own  statement  be  well-foanded,  of  insti- 
tuting prosecutions  against  individuals, 
for  what  they  themselves  had  spoken, 
written,  and  done.  In  this  proceeding, 
whose  tardiness  indicates  its  intent,  you 
will  not,  I  feel  confident,  become  his 
auxiliaries.  A  Coercion  Bill,  if  the  agita- 
tion for  a  Bepeal  of  the  Union  is  to  be 
put  down,  would  be  preferable,  for  it 
operates  only  as  a  temporary  suspension 
of  liberty ;  but  the  effects  of  a  verdict  are 
permanently  deleterious.  The  doctrine 
of  conspiracy  may  be  applied  to  every 
combination  of  every  kind.  It  is  directed 
against  the  Bepeal  Association  to-day :  it 
may  be  levelled  against  the  Anti-Com- 
Law  League  to-morrow.  In  one  word, 
every  political    society,  no  matter  how 

(a)  See  Torrens's  Memoir  of  Shell,  1,  344; 

2  St  Tr.  N.3.  1085. 
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diversified  their  objects,  or  how  different 
their  constitution,  is  within  its  reach. 

Pass  to  the  events  which  followed 
Emancipation.  The  Emancipation  Bill(a)  is 
carried.  The  Tories  are  put  out  by  their 
former  Irish  auziliarie.<«.  The  Whigs  come 
in,  and  the  Reform  Bill  is  proposed.  How 
was  it  carried  P  You  heard  the  Attorney 
General  read  a  speech  of  Lord  John  Bus- 
seWs  respecting  the  Eepeal  of  the  Union. 
You  have  heard  him  refer  to  the  authority 
of  Lord  Grey.  Let  us  see  how  the  Reform 
Bill  was  carried.  One  hundred  and  fifty 
thousand  men  assembled  at  Birmingham. 
They  threatened  to  advance  on  London. 
Lord  AUhorp  and  Lord  John  Btieeell  en- 
tered into  a  correspondence  with  them. 
A  resolution  not  to  pay  taxes  is  entered 
iiito,  and  applauded  by  Lord  FitzvnUiam ; 
Cumber  is  reduced  to  ashes  ;  Bristol  is  on 
fire.  The  Lords  hesitate,  and  with  one 
voice  the  Whig  Cabinet  exclaims, 
**  Swamp  the  House  of  Lords."  And 
who  are  the  men  —  the  bold  and  auda- 
cious men  —  conspirators  indeed!  who 
embarked  in  an  enterprise  so  fearful, 
and  which  could  only  te  accompHshed 
by  such  fearful  means.  —  Lord  Grey  7 
Yes.  Lord  John  Eus$ell?  Yes.  Lord 
A  Uhorp  ?  Yes.  But  is  our  list  exhausted  P 
You  remember  Mr.  Hatchell  asking  one 
of  the  witnesses,  Mr.  Boea,  whether  he 
knew  Sir  Jamee  Graham  f  1  do  not  won- 
der that  the  Attorney  General  started  up 
and  threw  his  buckler  over  the  Secretary 
for  the  Home  Department.  Gentlemen 
of  the  Jury,  this  prosecution  came  from 
the  Home  Office.  This  country  is  under 
the  direction  of  the  Home  Office.  It  was 
stated  by  Sir  Bobert  Peel,  in  Parliament, 
that  for  every  proceeding  in  this  country 
the  Home  Office  is  responsible.  Gamblers, 
denounce  dice !  drunkards,  denounce  de- 
bauch! against  inunorality  let  wenchers 
rail,  when  Graham  denounces  a^tation  I 
I  do  not  speak  in  a  spirit  of  partizanship 
when  I  say  this.  I  do  not  say  that  Sir 
James  Graham,  when  he  changed  his 
party,  did  not  do  so  from  disinterested 
motives.  I  am  willing  to  admit  that  his 
sentiments  were  conscientious.  I  will  not 
attack  behind  his  back  the  man  whom  I 
have  so  often  attacked  to  his  face,  but  this 
I  will  say:  the  Attorney  General,  when 
he  bore  in  mind  the  political  part  taken 
by  his  master  in  passing  the  Reform  Bill, 
should  have  been  more  forbearing  in  his  ob- 
servations on  the  acts  of  Banid  0*GowneU. 

The  Reform  Bill  is  passed.^&)  The  Re- 
formed Parliament  is  summoned.  What 
is  the  first  measure  adopted  by  the  Im- 
perial Reformed  Parliament  P  The  very 
first  measure  adopted  is  the  saspension  of 


(a)  10  Geo.  4.  c.  7. 
(6)  2  &  3  WilL  4.  c.  46. 


the  Hdheae  Corpus  Act,  the  Coercion  Bill, (a) 
by  which  a  jury,  composed  of  twelve 
soldiers,  are  sent  with  a  sort  of  military 
roving  commission  to  try  the  o£Pences 
committed  in  the  disturbed  districts  in 
Ireland.  But  a  Coercion  Bill  was  better 
than  a  State  Prosecution.  It  is  only  a 
temporary  suspension  of  liberty,  with  its 
operation  limited  to  a  particular  period, 
and  when  that  period  is  elapsed  there  is 
an  end  to  the  Act  of  Parliament,  and 
liberty  revives.  But  a  verdict,  a  verdict 
founded  on  the  perversion  of  law,  on 
the  subtilization  of  law,  a  verdict  not  con- 
sistent with  the  high  principles  of  the 
constitution  stands  as  a  precedent.  The 
Act  of  Parliament  inflicts  a  gash,  the 
verdict  inflicts  a  mortal  wound.  Gentle- 
men of  the  Jury,  I  will  not  go  into  a 
detail  of  the  rest  of  that  series  of  calami- 
tous measures  which  have  kept  this 
country  in  a  state  of  destitution  and  misery 
to  the  present  hour.  The  Church  Tem- 
poralities Bill,  the  Tithe  Bill,  the  Muni- 
cipal Bill,  the  Registration  Bill.  These 
questions,  with  their  diversified  ramifica- 
tions, have  left  us  not  a  moment's  rest ; 
cabinets  have  been  destroyed  by  them; 
the  great  parties  in  the  state  have  fought 
for  them,  and  Ireland  has  supplied  the 
fatal  field  for  the  encounter  of  contending 
factions.  N'o  single  measure  for  the  sub- 
stantial and  permanent  amelioration  of 
the  country  has  been  adopted,  and  here 
we  are,  at  the  opening  of  a  new  Session  of 
Parliament,  with  a  Poor  Rate  on  our 
estates,  an  English  tariff  in  our  markets, 
and  a  state  prosecution  in  Her  Majesty's 
Court  of  Queen's  Bench. 

Do  you  not  think.  Gentlemen  of  the 
Jury,  that  I  have  made  out  my  case  to  a 
certain  extent,  and  established  that  the 
policy  pursued  by  the  Imperial  Parliament, 
m  regard  to  this  country,  whether  by 
Whigs  or  Tories,  I  make  no  distinction, 
has  been  productive  of  consequences 
seriously  injurious  to  the  country?  You 
ma^  be  of  opinion  that  a  Repeal  of  the 
Union  woula  lead  to  a  rupture  between 
the  Parliaments  of  the  two  countries,  and 
to  a  consequent  dismemberment  of  the 
empire.  It  might  not  be  attended  with 
all  the  beneficialresults  which  its  advocates 
anticipate  from  it,  but  still  the  discussion 
of  it  may  not  be  useless.  Gentlemen  of 
the  Jury,  if  the  councils  of  the  State  were 
governed  by  no  other  motive  or  considera- 
tion than  those  of  justice ;  if  measures 
were  founded  upon  syllogisms  ;  if  govern- 
ment was  a  matter  of  pure  dialectics,  then 
all  assemblages  of  the  people  should,  of 
course,  be  depreciated,  and  every  exciting 
adjuration  addressed  to  the  passions  of  the 
people  should  be  strenuously  reproved. 


(a)  2  &  8  Will.  4.  c.  70.,  an^i  8  &  4  WilL  4.  c.  79. 
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But  you  may  oftrrj  on  a  ratiocination  with 
a  Minister  for  one  hundred  years,  and  not 
advance  a  single  step.  The  agitator  must 
sometimes  follow  the  example  of  the 
diplomatist,  who  asks  for  eyery  thing,  in 
order  that  something  may  be  obtained; 
and  you  may  rely  on  it,  that  when  Ministers 
are  most  loud  in  their  complaints  against 
agitation,  they  generally  haye  in  contem- 
plation some  measure  of  conciliation.  For 
example,  we  are  indebted  to  agitation  for 
the  Landlord  and  Tenant  Commission,  (a) 
which  Conseryatiyes  think  will  disturb 
the  foundation  of  property,  and  against 
which  Lord  Brougham  addressed  his 
admonitory  deprecation  to  Sir  Bohert 
Fed.  For  my  own  part,  I  think 
it  may  lead  to  results  greater  than  were 
contemplated,  for  it  appears  to  me  to  haye 
been  chiefly  intended  as  a  means  of  divert- 
ing public  attention  from  tJie  considera- 
tion of  the  other  great  grievances  of  the 
country.  The  main  source  of  all  these 
grievances,  I  am  convinced,  is  to  be  found 
m  the  colonial  policy  pursued  towards  L*e- 
land.  The  Union  was  never  carried  into 
effect.  If  it  had,  Ireland  would  not  be  a 
miserable  dependant  in  the  great  imperial 
family.  One  of  the  charges  brought 
forward  by  the  Attorney  General  against 
the  traversers  was,  that  at  Mullaghmast 
they  used  a  motto  taken  from  the  Morning 
Chronicle :  **  Nine  millions  of  people  can- 
not be  dragged  at  the  tail  of  any  nation 
on  earth.*'  if  this  sentiment  be  seditious, 
I  am  sorry  for  it,  it  is  one  in  which  I  con- 
cur, and  I  do  not  hesitate  to  express  my 
concurrence  in  it  in  the  Court  of  Queen  s 
Bench.  I  do  not  attach  any  great  value 
to  mere  numbers.  To  vast  multitudes 
apart  from  moral  weight,  I  attach  no 
value ;  but  the  moral  aspect  of  the  people 
of  tlus  country  has,  within  the  last 
hundred  years,  undergone  extraordinary 
changes.  Bducation,  l£at  great  circulator 
of  poUtical  sentiment,  has  been  extensively 
diffused  among  us.  Ireland,  if  I  may  so 
speak,  has  undergone  a  species  of  trans- 
formation. By  one  who  has  seen  her  half 
a  century  ago,  she  would  scarcely  be  re- 
cognized. The  simultaneous,  miraculous 
abandonment  of  that  pernicious  habit  to 
which  the  nation  was  addicted,  effected 
by  one  man,  I  do  not  ^  so  far  as  to  say, 
is  to  be  regarded  as  evidence  of  the  great 
and  powerful  political  organization  of  the 
people  of  this  country,  but  it  is  a  strong 
indication  of  what  might  be  done  by  a 
good  Government  with  so  fine  a  people ; 
and  it  is  a  change  of  which  a  great  states- 
man might  avail  himself  for  the  advantage 
of  the  country.  The  great  literary  organ 
of  the  Whig  party  has  recently  suggested 
many  bold  measures,  which  it  represents 


(a)  The  Devon  Commission. 


as  necessary  to  Ireland.  There  are 
numerous  difficulties  connected  with  some 
of  the  propositions  to  which  I  refer,  but 
there  is  one  which  I  think  deserves  serious 
attention,  and  which  I  consider  rational 
and  feasible ;  nothing  is  rational  which  is 
not  feasible.  It  is  suggested  that  the 
Imperial  Parliament  should  sit  here  for 
two  months  before  the  month  of  February, 
every  year,  for  the  discharge  of  Irish 
business  alone;  and  that  the  Imperial 
business  should  be  afterwards  transacted 
in  the  great  metropolis  of  the  British 
Empire.  I  see  no  difficulty  in  this,  (a)  No 
objection  could  then  arise  from  the  great 
departments  of  the  State,  and  all  their 
machinery,  being  located  in  London,  for, 
during  the  Irish  Session,  a  reference  to 
them  would  not  be  reijuired.  It  might  be 
inconvenient  for  English  members  to  come 
here,  but,  believe  me,  the  state  of  things 
going  on  in  this  country,  the  agitation  and 
distraction  which  exist  in  it,  and  the  con- 
sequences of  this  State  prosecution — what- 
ever may  be  its  result,  conviction  or  no 
conviction  —  are  attended  with  incon- 
veniences far  greater  than  any  which 
English  members,  in  crossing  the  Irish 
channel,  would  encounter.  The  beneits 
to  IreWd,  which  would  be  derived  from 
such  a  plan,  nobody  can  doubt.  It  would 
have  the  advantages  without  the  dangers 
of  a  B^peal  of  the  Union.  There  would  be 
no  dismemberment  of  the  Empire;  no 
Catholic  ascendency  to  be  dreaded;  no 
predominance  of  one  party  over  the  other. 
The  intercourse  of  the  two  coimtries  would 
be  augmented  to  such  an  extent,  that  their 
feelings  would  be  identified ;  national  pre- 
judices would  be  reciprocally  laid  aside; 
Enfflish  capital  would  b6  diffused  through 
Ireland ;  an  English  domestioation  would 
take  place.  Instead  of  lending  money  on 
Irish  mortgages.  Englishmen  would  bay 
lands  in  Ireland,  and  live  on  them.  The 
absentee  drain  would  be  diminished.  The 
value  of  property  would  be  nearly  doubled : 
public  works  would  be  undertaken;  and 
the  natui*al  endowments  of  the  country 
would  be  tarned  to  account.  You  would 
see  the  country  again  inhabited  by  its 
ancient  nobility.  What  a  magnificent 
spectacle  this  city  would .  then  present ! 
Its  ancient  splendour  would  be  renovated ; 
your  streets  would  again  be  shaken  by  the 
roll  of  the  gorgeous  equipages  in  which 
the  first  nobles  of  the  country  would  be 
borne  to  the  Senate  House,  f^om  which  the 
mone^-changers  would  be  driven.  The 
mansions  of  your  aristocracy  would  blaze 
again  with  that  useful  luxuir  which  con- 
tributes, by  the  affluence  of  the  rich,  to 
the  employment  and  the  comfort  of  the 


(a)  See  the  repudiation  of  this  suggestion  by 
Sheil's  client,  John  0*Coimell,  below  p.  803. 
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pocr;  and  this  metropolis,  the  seat  of  a 
nation's  legislature,  woold  not  be  deemed 
nnworthj  to  be  the  abode  of  Majesty  itself. 
The  frippery  of  the  Viceregal  Court  would 
be  swept  away.  You  would  behold  your 
Queen  among  you  proceeding  to  the  Par- 
liament, with  the  diadem,  the  brightest 
in  the  world,  glittering  on  her  l)row, 
while  her  countenance  beamed  with  that 
expression  which  becomes  her  better  than 
the  Crown  itself.  We  should  see  her  ao- 
companied  by  the  Prince,  of  whom  it  is 
the  nighest  praise  to  say,  that  he  has 
proTed  himself  to  be  not  unworthy  of  her. 
We  should  see  her  encompassed  by  all  the 
circumstances  which  associate  endearment 
with  respect.  We  should  not  only  behold 
the  Queen,  but  the  mother  and  the  wife ; 
and  see  her  from  the  highest  station  on 
which  a  human  being  can  be  placed,  pre- 
senting to  her  sabjects  the  model  of  every 
conjugal  and  maternal  virtue.  I  do  not 
speak  in  the  language  of  enthusiasm  when 
I  say  that  this  anticipation  might  be 
realised;  but  if,  instead  of  co-operating 
for  such  a  purpose  as  this,  we  continue 
oar  fierce  dissensions,  what  hope  will  be 
left  for  the  country  9  If  yoo.  Gentlemen, 
instead  of  assisting  in  an  undertaking  so 
reasonable  and  so  safe,  shall  conspire  with 
"Rer  lioieBty'B  Attorney  G^enerc^  in  crushing 
the  men  who  have  had  the  boldness  to 
complain  of  the  grievances  of  their 
country,  you  will  lay  Ireland  prostrate. 
You  may  strike  agitation  dumb ;  you  may 
make  millions  of  mutes ;  I  admit  it ;  but 
beware  of  that  dreary  silence,  which  is 
darkly  significant  of  the  fearful  purpose 
which  it  awaits  its  opportunity  to  accom- 
plish. Beware  of  contributing  to  those 
incidents  of  horror  which  every  good  man 
will  pray  may  be  averted,  and  which  will 
be  lamented  when  repentance  shall  be 
like  that  of  those  who  are  for  ever  doomed, 
whose  sorrow  is  unavailing,  and  whose 
contrition  is  vain. 

Gentlemen  of  the  Jury,  I  am  far  from 
meaning  to  say  that  strong  language  is 
not  reprehensible,  and  has  not  been  used; 
but  I  deny  that  those  speeches  bear,  when 
taken  together,  the  interpretation  put  upon 
them.  Dtrong  language  has  not  been  used 
on  one  side  only.  The  Evening  Mail  of 
the  9th  of  March,  1835,  contains  a  report 
of  the  proceedings  at  a  meeting  at  £xeter 
Hall,  on  an  exceedingly  interesting  sub- 
ject, the  National  Education  Board.  The 
following  extract  is  one  of  no  ordinary 
interest,  and  I  defy  the  Crown  to  produce 
anything  like  it  in  the  speeches  of  the 
Bepealers : 

**  The  Government  might  make  what  regula- 
tion it  pleased ;  but  he  trusted  the  people  knew 
their  duty  too  well  to  submit  to  its  enactments. 
It  miffht  degrade  our  mitres ;  it  might  deprive 
us  of  our  properties;   but  if  the  Government 


dared  to  lay  its  hand  on  the  Bible,  then  we  must 
come  to  an  issue.  We  will  cover  it  with  our 
bodies.  My  friends,  will  you  permit  your  bre- 
thren to  call  out  to  you  in  vain  ?  In  the  name 
of  my  country,  and  my  country's  God,  I  will 
appeal  from  a  British  House  of  Commons  to  a 
British  people.  My  countrymen  would  obey 
the  laws  so  long  m  they  were  properly  ad- 
ministered ;  but  if  it  were  sought  to  lay  sacri- 
leffious  hands  on  the  Bible,  to  tear  the  standard 
of  the  living  God,  and  to  raise  a  mutilated  one 
in  its  stead,  then  it  would  be  no  time  to  halt 
between  two  opinions— then,  in  every  hill  and 
valley  would  resound  the  rallying  cry  of  *  To 
your  tents,  O  Israel.' " 

That  speech  was  delivered  by  tho  Bight 
Hon.  Frederick  Shaw,  who  still  lends  his 
efficient  support  to  Her  Majesty's  Govern- 
ment, the  mutilators  of  the  Word  of  God. 
But  the  next  incident  is  «till  more  in* 
teresting,  a  still  greater  person  is  to  be 
introduced  on  the  scene,  in  the  year  1837 
a  great  Protestant  meeting  was  held  at 
the  Mansion  House,  attended  by  almost 
all  the  representatives  of  the  Conservative 
interest  in  the  country.  On  the  motion 
of  Sir  Bobert  Shaw,  Lord  Downehvre  was 
called  to  the  chair.  I  shall  advert  to  one 
or  two  of  the  speeches,  as  reported  in  the 
Evening  Packet  of  I  he  14th  of  January, 
1837.    The  Earl  of  Charleville  said : 

<*  Well,  gentlemen,  you  have  a  rebellious  Par- 
liament, you  have  a  Ijord  Lieutenant  the  slave 
and  minion  of  the  rebellious  Parliament." 

The  Attorney  Oeneral  was  present  when 
these  words  were  used — did  he  remon- 
strate P  Did  he  expostulate  P  Could  not 
Lord  Chc^levUle,  the  Bight  Honourable 
Thomas  Berry  Oueack  Smith,  and  the 
editor  of  the  Packet  have  been  indicted  for 
a  conspiracy  P  Not  only  he  did  not  re- 
monstrate, but  he  made  a  speech,  in  which 
he  stated  that 

**  he  was  sorry  to  find  that  the  Boman  Catholic 
members  of  Parliament  paid  so  little  regard  to 
their  oaths." 

When  the  Bight  Hon.  gentleman  used 
those  expressions,  I  am  not  surprised  that 
Boman  Catholics  were  struck  otf  the  jury. 
Let  him  not  misapprehend  me,  I  do  not 
refer  to  his  language  in  the  spirit  of  re- 
sentment. Besentment  is  the  last  senti- 
ment which  such  expressions  are  cal- 
culated to  produce.  I  refer  to  these 
expressions  solely  for  the  purpose  of 
showing  how  men  who  have  their  pre- 
possessions and  feelings  most  under  re- 
straint, may  be  betrayed  into  indiscreet 
expressions,  but  they  should  be  the  least 
disposed  to  find  fault  with  those  who, 
feeling  a  deep  interest  in  the  welfare  of 
their  country,  may  be  betrayed  into  a 
violation  of  discretion.  The  Attorney 
Oeneral  has  expressed  great  indignation 
at  the  references  made  at  Mullaghmast  to 
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transactions  over  which  the  veil  of  ob- 
livion ought  to  be  drawn.  He  said,  and 
justly  said,  that  men  should  not  grope  in 
the  annals  of  their  country  for  the  pur- 
pose of  disinterring  those  events,  whose 
resuscitation  can  but  appal  and  scare  us. 
How  does  he  reconcile  that  position  with 
his  having  been  himself  a  party  to  a  re- 
solution pas&ed  at  the  meeting  of  which  I 
am  speaking,  in  whicji  it  is  stated  that  the 
condition  of  the  Protestants  of  Ireland  was 
as  alarming  as  it  was  in  the  vear  1641, 
when  events  took  place  from  whose  recol- 
lection the  imaginacion  turns  with  horror 
and  dismay. 

Gentlemen,  monster  meetings  are  not 
exclusively  Catholic.  A  meeting  was  held 
in  Cavan.  In  the  Appendix  to  the  Report  of 
the  Committee  on  Orange  Lodges,  on  the 
12th  of  November,  1834, 1  find  this  passage. 

'*  And,  lastly,  we  would  beg  to  call  the  atten- 
tion of  the  Lodge,  and  through  them  return  our 
heartfelt  thauks  and  coDgratulatione  to  our 
brethren  through  the  various  parts  of  Ireland, 
who,  in  the  meetings  of  three  thousand  in  Dub> 
lin,  four  thousand  at  Bandon,  thirty  thousand  at 
Cavan,  and  seventy-five  tiiousand  at  Hills 
borough,  by  their  strength  of  numbers,  the 
rank,  the  respectability,  and  orderly  conduct  of 
their  attendance,  the  manly  and  eloquent  ex- 
pression of  every  Christian  and  loyal  sentiment, 
vindicated  so  nobly  the  character  of  our  institu- 
tion against  the  aftpersion  thrown  on  it,  as  the 
*  paltry  remnant  of  a  faction.' " 

That  phrase,  gentlemen,  is  one  which 
Lord  Stanley,  in  one  of  his  wayward 
moods,  was  pleased  to  apply  to  the  Orange- 
men of  Irelioid.  At  Cavan  there  were 
30,000  people  assembled,  and  I  hope  you 
will  excuse  me  when  I  venture  to  state  to 
you  and  read  out  what  took  place  at  the 
meeting.  The  Bev.  Marcue  Bereaford  came 
forward  and  said, 

"  I  beg  leave  to  introduce  to  yon  the  cham- 
pion of  ihe  Protestants  of  Ireland,  a  good  and 
honest  man : 

**  Here  is  Mr.  Samuel  Gray, 
ITie  Protestant  hero  of  Ballibay." 

He,  Mr.  Samuel  Or  ay,  who  appears  to 
have  been  transported  by  the  reception 
given  him  bj  his  Protestant  brethren — 
(laughter  (a)  ) — then  came  forward,  and 
was  received  with  loud  cheers.  He  said 
**  he  was  a  very  humble  individual,  and  could 
only  claim  the  merit  of  being  a  sincere  and  con- 
8:»tent  Protestant.  He  knew  the  Orangemen  of 
Monaghan  well — they  were  all  prepared,  and  in 
the  hour  of  danger  would  be  ready  to  assist 
their  brethren  (cheers).  As  lon^  as  the  spirit 
of  the  Protestants  of  Ulster  remained  unbroken 
— as  long  as  they  stuck  together  heart  and  hand 
— 80  long  might  they  defy  Mr.  O'Oonnell,  aided 
by  a   Whig  government,  to  put  them  down 

(a)  Gray  was  at  this  time  under  sentence  for 
felony ;  the  conviction  was  afterwards  reversed — 
Ort^  V.  the  Queen  (in  error),  11  CI.  &  F.  427. 


(cheers).  Should  the  storm  arise  a  signal  would 
be  suftoient  to  bring  him  and  the  Orangemen  of 
Monaghan  to  the  assistance  of  their  brethren." 

So  much  for  that  monster  meeting.  I 
now  come  to  the  next,  which  consisted  of 
75,000  persons,  not  men,  women,  and 
children,  uo,  gentlemen,  a  diflTerent  class 
of  men,  deserving  of  unaffected  respect; 
a  class  of  men  who  may  be  misdirected  by 
feelings  of  partizansbip,  but  whom  I  for 
one  will  never  concur  in  putting  down.    I 

3 noted  to  yon  before  from  the  Etfening 
^achet.  It  is  only  right,  lest  I  should 
excite  a  dangerous  jealousy,  to  quote  now 
from  the  Evening  MaiL  Here  is  a  de- 
scription of  the  battalions : 

*'  At  an  early  hour  in  the  morning  (some  of 
them,  indeed,  over  night)  the  great  landed  pro- 
prietors of  the  county  repaired  to  the  different 
points  on  their  respective  estates  at  which  it  had 
been  previously  agreed  ihey  should  meet  their 
tenants,  and  march  at  their  head  to  the  general 
place  of  assemblage,  so  that  the  area  in  ^ont  of 
the  hustings  did  not  present  a  very  crowded 
appearance  until  the  arrival  of  the  men  in  laige 
masses,  each  having  a  pride  of  marching.  Bor- 
der fashion,  shoulder  to  shoulder,  beside  his 
neighbour  and  brother,  with  whom  be  was  ready 
to  sacrifice  his  life  in  defence  of  his  country  and 
religion.  Shortly  after  eleven  o'clock  a  tremen- 
drous  shout  from  the  town  announced  the 
approach  of  the  first  party.  They  were  from 
Moira,  and  were  headed  by  the  Rev.  H.  Waring, 
who  was  drawn  by  the  people.  A  flag,  the 
Union-Jack,  was  hoisted  at  Mr.  Reilly*s  «s  the 
signal  of  their  arrival.  In  a  few  moments  they 
were  seen  descending  from  a  steep  hill  to  the 
town,  and  approaching  the  place  of  meeting  in 
a  close,  dark,  and  dense  mass,  comprising  cer- 
tainly not  less  than  20,000  persons.  Having 
escorted  Mr.  Waring  to  the  foot  of  the  platform, 
they  received  his  thanks,  expressed  in  warm  and 
energetic  language,  and,  having  given  three 
cheers,  deployed  round  and  took  the  position 
assigned  them.  .  .  .  Amongst  those  who 
marched  at  the  head  of  the  largest  battalion,  if 
we  may  use  the  expression,  were  the  Mar- 
quesses of  Londonderry  and  Downshire,  Lord 
Clanwilliam,  Sir  Robert  Bateson,  Colonel  Forde, 
Colonel  Blacker,  Lord  Castlereagh,  and  Lord 
Koden.  The  latter  had  15,000  men,  his  own 
followers.  They  marched  ft>om  Dromore.  At 
twelve  o'clock  the  scene  was  the  most  imposing 
that  fancy  could  conceive,  or  that  language 
)>osso8se8  the  power  of  depicting.  The  spectacle 
was  grand,  unique,  sublime.  There  certainly 
could  not  have  been,  upon  the  most  moderate 
computation,  less  than  75,000  persons  present, 
exclusive  of  the  thousands  who  filled  the  town, 
or  thronged  to  absolute  impediment  all  the 
adjacent  roads  and  avenues." 

I  make  no  comment  on  those  meetings. 
I  think  they  were  perfectly  legal  and  con- 
stitutional, and  I  hope  no  precedent  may 
now  be  established  which  may  hereafW 
be  allied  in  putting  such  meetings  down. 
But  it  assemblies  so  vast  are  legitimately 
held   by   northern    Protestants,    to    the 
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OatholicB  of  the  south  of  Ireland,  is  not 
the  same  priyilege  to  be  awarded  P 

Gentlemen,  permit  me  to  advert  to  some 
remarkable  matter  contained  in  the  Re- 
port of  the  Committee  on  Orange  Lodges, 
relating  to  the  army : 

«  15th  February.  1833.— William  Scott,  six- 
teenth company,  Kojal  Sappers  and  Miners. 
That  the  Committee  would  most  willingly  for- 
ward all  documents  connected  with  the  Orange 
System  to  any  confidential  person  in  Ballymona, 
as  prudence  would  not  permit  that  printed  docu- 
ments should  be  forwarded  direct  to  our  military 
brethren." 

'*  1st  January,  1884. — Besolyed,  that  warrant 
1592  be  granted  to  Joseph  Mina  of  the  Ist 
RoyaU." 

"  17th  December,  1829. — Moved  by  the  Rev. 
Charles  Boyton,  seconded  by  Edwani  Cotting- 
ham,  that  the  next  warrant  number  be  issued  to 
the  66th  regiment;  and  that  the  Quebec 
brethren  be  directed  to  send  in  a  correct  return, 
in  order  that  new  warrants  may  be  issued.'* 

I  have  read  these  resolutions  in  order  to 
show  yon  after  what  fashion  men  proceed 
who  are  anxious  to  obtlkin  inflnence  orer 
the  army.  One  of  the  charges  against  the 
traversers  is,  that  they  conspired  for  the 
purpose  of  seducing  Her  Majesty's  troops 
from  their  allegiance.  How  is  it  that 
men  proceed  who  have  such  an  enterprize 
in  view  P  They  pass  resolutions  to 
"  forward  documents  to  confidential  persons  in 
Ballymona,  as  prudence  will  not  permit  that 
printed  documents  should  be  forwarded  direct 
to  our  military  brethren." 

Thejr  issue  warrants  for  the  purpose  of 
establishing  Orange  Lodges  in  the  regi- 
ments. Gentlemen  of  the  Jury,  what  is 
the  evidence  in  this  case  against  my  client, 
with  respect  to  the  army  P  Has  any  pro- 
ceeding of  an  analogous  kind  been  adoptedP 
Has  any  document  of  a  clandestine  charac- 
ter been  transmitted  to  the  armyP  Has 
money  been  distributed  amongst  the 
armyP  Have  emissaries  been  employed 
in  the  circulation  of  seditious  papers  P 
Have  the  Catholic  Priests,  who  attend 
the  military  hospitals,  been  found  tam- 
pering with  the  soldiery — and  pouring 
**  a  lepi*ous  distilment"  mto  their  earsP 
Do  you  find  anjr  one  expedient  adopted,  to 
which  men,  anxious  to  seduce  soldiers  from 
their  allegiance,  would,  beyond  a  doubt, 
resort  P  AH  you  find  in  this  case  is  a 
'  speech  or  two  of  Mr.  O'OonnelVs  with  re- 
gard to  the  promotion  of  the  sergeants, 
and  there  the  matter  ends.  There  is  a 
distinct  resolution  passed,  that  no  sort  of 
communication  shall  be  held  with  the 
army.  In  fact,  the  only  material  docu- 
ment on  the  subject  is  the  letter  of  a  Mr. 
Fower,  a  Roman  Catholic  priest,  of  Water- 
ford,  who  is  not  a  member  of  the  Repeal 
Association,  and  who  is  not  indicted  as  a 
conspirator  at  all.     Mr.  Power  was  not 


prosecuted.  Why  notP  Is  it  fail*  to  let 
that  letter  pass,  to  keep  it  in  reserve,  and 
to  produce  it  nowP — ^not  against  Mr. 
Power,  but  against  Daniel  O'GonneU  and 
his  son,  who  had  no  cognisance  of  it,  who 
bad  no  communication  with  the  author  of 
it— and  to  use  it  as  evidence,  that  Daniel 
0*Connell  is  engaged  in  a  conspiracy  to 
seduce  the  army  from  their  allegiance  P 
(Jcntlemen,  I  state  to  you  these  facts,  not 
from  my  own  imagination,  but  as  they 
appear  td  you  in  evidence.  Let  us  see 
what  course  has  been  adopted  by  the 
Government  in  this  prosecution.  The 
first  step  taken  was  the  dismissal  of  the 
magistrates.  Sir  Edward  Sugden  dis- 
missed them  on  a  ground  which  incurred 
almost  universal  condemnation  from  all 
parties.  They  were  dismissed  on  account 
of  something  that  was  said  in  the  House 
of  Commons,  and  on  account  of  the  "  in- 
evitable tendency  of  the  meetings  to  out- 
rage." Why,  gentlemen,  there  has  been 
unequivocal  proof  given  to  you  by  Mr. 
Boss,  the  clandestine  Sub-Inspector  of  the 
Home  Office,  that  the  meetings  had  no 
tendency  to  outrage.  I  use  the  words 
'•tendency  to  outrage,"  because  Lord  CoU 
tenkam  declared  in  the  House  of  Lords  that 
the  proceedings  were  utterly  unconstitu- 
tional. Let  me  contrast  the  proceeding  of 
the  Lord  Chancellor  of  Ireland  with  the 
doctrine  laid  down  by  Baron  Aldereon  in 
his  charge  to  the  Grand  Jury  at  the  Mon- 
mouth Summer  Assizes,  1839:  (.a) 

••There  is  no  doubt  that  the  people  of  this 
country  have  a  perfect  right  to  meet  for  the  pur- 
pose of  stating  what  are,  or  even  what  they 
miffht  consider  to  be,  their  grievances ;  but  in 
orX'r  to  transmit  that  right  unimpaired  to  pos- 
terity, it  is  necessary  that  it  should  be  regulated 
by  law  and  restrained  by  reason.  Therefore, 
let  them  meet  if  they  will  in  open  day,  peace- 
ably and  quietly;  and  they  would  do  wisely, 
when  they  meet,  to  do  so  under  the  sanction  of 
the  constituted  authorities  of  the  country.  To 
meet  under  irresponsible  presidency  is  a  danger- 
ous thing.  Nevertheless,  if  when  they  do  meet 
under  that  irresponsible  presidency,  they  conduct 
themselves  with  peace,  tranquillity,  and  order, 
they  will,  perhaps,  lose  their  time,  but  nothing 
else.  They  will  not  put  other  people  into  alarm, 
terror,  and  consternation.  They  will  probably 
in  the  end  come  tu  the  conclusion  that  they  have 
acted  foolishly;  but  the  constitution  of  this 
country  did  not,  God  be  thanked,  punish  persons 
who  meant  to  do  that  which  was  right,  in  a 
peaceable  and  orderly  manner,  and  who  are 
only  in  error  in  the  views  which  they  have 
taken  on  some  subject  of  political  interest." 

What  has  been  the  evidence  given  here  P 
Has  a  single  respectable  gentleman — a 
single  man  of  station  and  rank,  living  in 
the  place  where  the  meetings  were  held, 


(a)  8  St.  Tr.  N.S.  1349. 
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been  prodnced  to  proTe  to  yon  that  they 
were  a  Boarce  of  apprehension  in  the 
neighbourhood  P  Has  any  man  been  pro- 
dnced to  prove  that  they  had  even  a  ten- 
dency to  outrage?  The  officers  of  the 
constabnlary,  and  the  persons  connected 
with  the  police  establishment,  who  have 
been  examined,  all  ooncnr  in  stating  that 
there  was  no  violation  of  the  peace.  In« 
deed,  the  Attorney  OenercU  has  stated  as 
much.  He  charges  the  traversers,  not 
with  breaking  the  peace,  bnt  with  keeping 
it,  with  the  malevolent  intention  of  en- 
abling the  whole  population  to  rise  at  a 
given  time,  and  to  establibh  a  san^inary 
republic,  of  which  Mr.  O'Gonnell  la  to  be 
the  head. 

Forty -one  meetings  were  held,  all  of  the 
same  character ;  and  at  last  a  proclamation 
is  determined  on,  for  the  purpose  of  stop- 
ping the  Clontarf  meeting.  Yon  have 
neard  the  remarks  of  Mr.  0*C<mnell  with 
reference  to  the  course  adopted  towards 
that  meeting,  and  to  me  they  appear  ex- 
tremely reasonable.  Notice  had  been 
given  three  weeks  before  of  the  intention 
to  hold  the  meeting,  and  yet  the  procla- 
mation was  not  published  until  late  in  the 
evening  of  Saturday,  the  7th  of  October, 
the  day  before  that  on  which  the  meeting 
was  to  have  taken  place.  Mr.  O^Connell 
said,  that  he  believed  the  authorities  did 
not  intend,  by  giving  this  late  notice,  to 
induce  the  people  to  meet.  He  did  not 
impute  to  them  such  an  atrocious  attempt 
on  the  lives  of  the  people  as  might  have 
been  perpetrated  by  sending  the  army 
amongst  an  unarmed  populace,  if  the 
meeting  had  taken  place.  But  such  an 
event  might  have  occurred,  and  the  Go- 
vernment are  at  all  events  open  to  the 
charge,  that  they  did  not  use  due  dili- 
gence in  ^ving  a  more  timelv  warning, 
one  which  would  have  removed  all  doubt 
and  uncertainty.  But  there  are  some 
other  circumstuices  connected  with  this 
proclamation,  to  which  I  will  call  your 
attention.  It  has  alwavs  been  the  usage 
when  a  Privy  Council  is  about  to  as- 
semble, to  direct  summonses  to  every 
Privy  Councillor  residing  in  Dublin.  On 
this  occasion  those  summonses  were  not 
issued.  I  am  given  to  understand  that 
Chief  Baron  Brady  was  not  summoned; 
The  Bight  Honourable  Anihony  Richa/rd 
Blake,  a  Roman  Catholic,  who  was  ap- 
pointed Chief  Bemembrancer  of  the  Court 
of  Exchequer,  by  a  Tor^r  administration, 
an  intimate  friend  of  that  illustrious  states- 
man, the  Marquis  of  WeUeeJ^,  a  man  who 
had  never  appeared  in  public  assemblies, 
a  man  who  nad  never  made  an  inflam- 
matory harangue  in  his  life,  that  gentle- 
man did  not  receive  a  summons.  I  have 
told  you  who  did  not  receive  summonses, 
I  will  now  tell  you  who  did.   The  Becorder 


of  the  city  of  Dublin,  by  whom  the  Jury 
List  was  to  be  revised,  in  whose  depart- 
ment that  most  untoward  event,  the  muti- 
lation of  the  iuTY  panel,  occurred,  received 
a  summons.  It  was  suggested  in  this 
Court  that  the  Jurors'  List  might  have 
been  mutilated  by  accident,  perhaps  by  a 
rat,  strange  hypothesis!  I  am  far  from 
meaning  to  suggest  that  there  was  any 
infamous  decimation  of  the  Jurors'  List. 
But  the  fact  is  incontrovertible,  that  a 
large  portion  of  the  list  was  omitted.  I 
state  tue  fact ;  I  make  no  comment  on  it. 
The  bill  is  sent  up  and  found,  and  an 
application  is  made  for  the  names  of  the 
witnesses,  on  the  back  of  tJie  indictment. 
One  of  the  Judges  who  preside  at  this 
trial,  ^ives  his  opinion  that  the  names  of 
the  witnesses  ought  to  be  granted  as  a 
matter  of  right.  Another  of  the  Judges 
says,  that  he  does  not  consider  it  a  matter 
of  right,  but  that  he  is  surprised  that  the 
Crown  did  not  give  the  names  of  the  wit- 
nesses. But  from  that  day  to  this,  not- 
withstanding the  opinion  of  one  Judge, 
that  it  was  a  matter  of  right;  and  the 
opinion  of  another  Judge,  that  it  was  most 
advisable  to  do  so  ;  notwithstanding  that, 
up  to  the  hour  of  the  trial,  the  name  of  a 
single  witness  was  not  furnished  by  the 
Cro^n.  Then  oomes  the  challenge  to  the 
array.  The  ground  of  the  challenge  was, 
that  a  lorffe  portion  of  the  Jury  List  was 
omitted.  The  Jurors'  Act  may  be  a  pre- 
posterous one,  because,  in  truth,  fortune 
IS  the  arbiter.  You  might  almost  as  well 
take  the  dice  and  throw  for  a  Jury ;  but, 
the  dice  are  not  to  be  loaded.  The  tra- 
verser is  not  to  be  deprived  of  his  fair 
chance,  or,  if  I  may  use  the  expression,  of 
his  fair  number  of  tickets  in  the  lottery  on 
which  his  fate  depends.  Bnt  I  am  told 
you  have  717  Jurors  on  the  list,  and  that 
IS  a  sufficient  number  to  take  a  perfectly 
fair  Jury  from.  Possibly  so:  but  that  is 
not  what  the  law  gives  me.  Tne  law  gives 
me  a  certain  number,  and  the  Jury  was 
taken  by  lot ;  it  is  all  matter  of  accident, 
and  in  this  game  of  chance,  for  it  is  nothing 
else,  it  is  only  right  that  I  should  bS 
awarded  the  number  of  contingencies,  to 
which,  by  law,  I  am  entitled,  (^ntlemen, 
one  of  the  Judges  was  of  opinion  that  the 
challenge  to  the  array — to  the  constitu- 
tion of  the  Jury,  in  the  first  instance,  was 
well  founded.  The  rest  of  the  Court  were  • 
not  of  that  opinion,  but  the  very  fact  of 
there  being  a  difference  of  opinion  should 
have  induced  the  Crown  to  discharge  the 
order  for  a  Special  Jury,  and  to  direct  the 
Sheriffs  to  return  a  new  panel.  I  do  not 
mean  to  say  that  the  Jury  is  not  fairly 
constructed;  I  mention  those  incidents. 
Gentlemen,  in  order  that,  feeling  that  the 
traversers  have  been  deprived  of  some  of 
those  contingent  benefits  given  them  by 
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the  law,  yon  ma^  give  tkem  an  eqnivalent 
for  any  loss  which  they  have  snstained  in 
yonr  anxions  performance  of  yonr  sacred 
duty,  and  protect  the  rights  and  interests 
of  yonr  fellow  subjects,  whose  liberty  is 
at  stake.  At  length  the  trial  comes  on. 
The  AUomey  Oeneral  takes  eleven  hours 
to  state  the  Tsase.  I  was  surprised  at  his 
brevity,  when  you  compare  it  with  this 
Behemoth  of  indictments  which  upheaves 
its  vastness  on  that  table.  In  Mardy's 
case,  which  lasted  ten  or  eleven  days,  the 
indictment  does  not  exceed  three  or  four 
pages,  but  it  requires  a  demonstration  of 

Shysical  force  to  lift  this  indictment  up. 
\oi  only,  however,  this  indictment,  but  a 
bill  of  particulars,  a  phenomenon  in  its 
way,  was  furnished  by  the  Crown. 

The  Attorney  Oeneral  has  called  on  the 
traversers  to  answer  for  ninety  meetings, 
and  for  an  infinite  variety  of  publications. 
In  his  statement,  he  ezpressea  resentment 
at  the  violence  of  language  used  at  some 
of  these  meetings,  but  he  put  some  re- 
straint on  his  indignation,  until  he  came 
to  that  part  of  the  charge  which  alleged 
that  Daniel  O'ConneU,  John  O*0onneU,  and 
the  other  traversers  had  been  guilty  of  the 
monstrous  crime  of  taking  away  the  busi- 
ness from  the  Courts.  Then  he  assumed 
a  lofty  tone,  his  moral  stature  rose.  How 
well  the  great  Lord  Chatham  (I  remember 
to  have  read  it  somewhere)  said :  *'  Shake 
the  whole  constitution  to  its  centre,  the 
lawyer  will  sit  tranquil  in  his  cabinet; 
but  touch  a  single  thread  in  the  cobwebs 
of  Westminster  Hall,  and  the  exasper- 
ated spider  rushes  out  to  its  defence ; " 
and  accordingly  a  great  sensation  was 
produced  by  the  learned  Attorney  Oen- 
eral'e  statement,  a  great  movement  took 
place  in  the  Court,  it  communicated  itself 
to  the  Hall,  and  reached  even  to  the  Com- 
mon Pleas  !  With  regard  to  that  charge 
I  can  only  express  my  astonishment  that 
the  learned  Attorney  Oeneral  did  not  in- 
stitute a  prosecution  against  the  Society 
of  Friends  for  conspiring  to  take  away  the 
business  from  the  Courts  by  the  establish- 
ment of  Arbitration  Courts — and  you  will 
have  read  to  you,  in  evidence,  resolutions 
passed  by  the  Society  of  Friends,  that  the 
arbitration  system  has  been  productive  of 
peace  and  good-will  among  men.  Lord 
iroiigham,  whose  authority  will  not  be 
disputed,  has  given  his  high  and  indis- 
putable authority  in  favour  of  the  arbi- 
tration system.  The  next  charge  which 
the  Attorney  Oeneral  alluded  to  in  chrono- 
logical order  was,  that  Daniel  O'Gormell 
hwi  been  guilty  of  a  gross  breach  of  law 
by  showing  a  gross  ignorance  of  law  in 
■tating  that  Her  Majesty  might  call  a  Par- 
liament in  Ireland,  and  create  additional 
Irish  boroughs.  Why,  Gentlemen  of  the 
Jury,  that  is,  after  all,  but  a  proposal 


to  swamp  the  House  of  Commons  as  Sir 
Jarfies  Graham  once  proposed  to  swamp  the 
House  of  Lords.  Lord  Denman,  when  in  the 
House  of  Commons,  distinctly  stated  the 
right  of  the  Crown  to  issue  writs  for  the 
creation  of  new  boroughs.  Mr.  0*Oownell 
only  stated  that  the  right  existed;  and 
surely  a  man  is  not  to  be  charged  with 
conspiracy,  merely  because  he  makes 
a  statement  founded  on  abstract  law,  but 
at  vaiiance  with  the  principles  of  our 
modem  Constitution.  After  all,  the  main 
charge  is  this:  that  a  conspiracy  was 
formed,  for  the  purpose  of  creating  a  san- 
guinary revolution  m  this  country,  and  if 
you  believe  my  client  guiltv  of  that  crime, 
you  will  find  him  guilty ;  but  if  not,  you 
are  bound  to  acquit  him.  How  is  it  that 
men  engage  in  an  undertaking  of  this 
kind?  Do  they  not  bind  themselves  by 
oath  P  Do  they  not  swear  to  silence,  to 
deeds,  to  death?  Do  they  not  associate 
superstition  with  atrocily,  and  invoke 
Heaven  to  ratify  the  covenant  of  HellP 
Do  they  not  assemble  in  dark  and  solitary 
places,  and  verify  the  exclamation  put  by 
the  great  observer  of  nature,  into  the 
mouth  of  a  conspirator : 

"  O  Conspiracy, 

Where  wilt  thou  find  a  pavem  dark  enough 

To  hide  thy  monstrous  visage  I " 

Such  is  the  conduct  of  men  who  confedo" 
rate  for  a  criminal  purpose.  What  has 
been  the  conduct  of  tliese  men  P  All  has 
been  open  as  day.  It  is  a  conspiracy  in 
the  streeL  Everything  has  been  laid 
bai^.  They  have,  I  may  say,  stripped 
their  minds  before  the  Public.  For  one 
shilling  the  representatives  of  the  Home 
Ofi&ce  could  learn  at  the  Conciliation  Hall 
all  that  was  said,  all  that  was  done,  and 
all  that  was  thought.  Conspirators  are 
inseparable.  How  do  these  men  act? 
Mr.  Dvffy,  of  the  Nation^  the  publisher  of 
the  '*  Memory  of  the  Dead,"  the  great  de- 
linquent, did  not  attend  a  single  meeting 
in  the  country — he  did  not  even  attend  the 
meeting  at  Mullaghmast,  where  you  are 
told  the  cap  in  the  shape  of  the  Irish 
Crown  was  presented  to  Mr.  O'OonnelL 
Why  did  not  the  Attorney  Oeneral  produce 
a  facsimile  of  it  from  the  College  Museum  P 
He  quoted  Moore : 

**  Let  Erin  remember  the  days  of  old. 
Ere  her  faithless  sons  betrayed  her ; 
When  Malachi  wore  the  collar  of  gold. 
Which  he  won  from  her  proud  invader." 

It  is  by  such  mummery  as  this  that  this 
State  prosecution  is  supported.  But  Mr. 
Duffy  did  not  go  to  Mullaj^bmast ;  he  did  not 
go  CO  the  Coronation.  Will  John  0*Connell, 
the  Prince  Boyal,  ever  forgive  him  P  Mr. 
Tiemetf  was  not  at  MulWhmapt.  He 
was  guilty  only  of  one  speech,  and  should 
be  made  Professor  of  Bhetorio  in  May* 
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nooth, — the  only  pniiishment  I  would  in- 
flict  upon  him.  Father  Tyrrell,  too,  was 
onlj  at  one  meeting ;  but  they  were  de- 
termined to  catch  a  priest.  They  caught 
two.  One  poor  fellow  is  in  Malabide 
church yai'd.  But  when  they  were  beating 
for  this  sort  of  game,  why  did  they  not 
oatch  a  Bishop  P  The  Attorney  General 
mentioned  that  Bishops  Higgins  and  Cant- 
weU  and  ITHale,  so  he  called  them,  were 
at  these  meetings ;  and  why  not  join  them 
in  the  indictment  P  Were  there  not  epis- 
copal speeches^  were  there  not  pastoral 
letters  published  in  the  newspapers  P  Did 
we  not  hear  Higgins!  Higgins !!  Hig- 
gins in  nothing  but  Higgins  for  three 
months  P  Were  not  the  leading  articles 
in  the  Times  replete  with  "Higgins**? 
was  he  not  sometimes  **  Lord  Higgins,** 
then  *'  Bishop  Higgins,**  then  plain  **  Hig- 
Qvns  "  P  And  yet  Higgins  is  not  indicted. 
Nor  is  John  of  Tuam!  The  Attorney 
General  thought  it  prudent  not  to  inter- 
meddle with  the  redoubted  **John  of 
Tuam,**  who  would  have  marched  to  gaol 
with  a  mitre  on  his  head,  and  a  crosier  in 
his  hand,  and  robed  in  pontifical  attire, 
and  smiled  disdainfully  upon  you;  but 
you  deemed  it  more  politic  to  assail  a  poor 
priest  from  Monaghan,  who  attended  but 
one  meeting. 

Gentlemen,  look  at  the  great  mass  of 
political  matter  which  issued  from  the 
mind  of  Mr.  0*Connell  within  the  last  nine 
months.  See  whether  one  great  sentiment 
does  not  prevail  throughout  the  entire — a 
pervading  love  of  order,  and  an  unaffected 
sentiment  of  abhorrence  for  the  employ- 
ment of  any  other  than  loyal,  constitu- 
tional, and  pacific  means  for  the  attain- 
ment of  his  object.  You  find  him  uttering 
the  earoo  sei^timents  in  1810  as  he  did  in 
1844.  You  find  him  declaring  that  he 
would  not  purchase  the  Repeal  of  the 
Union  at  the  expense  of  one  drop  of  blood. 
He  announces  that  the  moment  the 
Government  send  a  single  magistrate  to 
disperse  his  meetings,  they  shall  be  dis- 
persed. A  man  cannot  wear  the  mask  of 
loyalty  for  forty-four  years:  however 
slqlfuUy  constructed,  the  vizard  will  drop 
off*,  and  the  genuine  features  of  the  trucu- 
lent conspirator  must  be  disclosed.  Daniel 
O'OonneK  was  called  to  the  bar  in  1798 ;  he 
was  then  in  the  flush  of  life.  His  young 
blood  bounded  in  his  veins,  and  his  vigor- 
ous body  was  but  the  type  of  his  athletic 
and  elastic  mind.  He  bad  come  from  a 
land  of  mountains,  where  he  had  listened 
to  the  roar  of  the  wild  Atlantic,  whose 
surge  rolls  unbroken  from  the  coast  of 
Labrador.  You  recollect  the  striking  de- 
Bcriptien  which  was  read  to  you  of  the  spot 
of  his  birth,  from  one  of  his  own  speeches. 
He  carried  enthusiasm  to  romance ;  and  of 
the    impressions  which  great  events  are 


calculated  to  make  on  minds  like  his,  he 
was  peculiarly  susceptible.  He  was  un- 
wedded ;  he  had,  to  use  Lord  Bacon*s  ex- 
pression, given  no  hostsiges  to  the  state. 
The  conservative  affections  had  not  yet 
fastened  t^eir  ligaments,  tender  but  in- 
dissoluble, to  his  heart.  There  was  an 
enterprise  on  foot  calculated  to  attract  the 
adventurous  and  the  daring.  It  was  guilty ; 
but  not  wholly  hopeless.  The  peaks  which 
overhang  the  oay  of  Bantry  are  indistinctly 
seen  from  the  hills  of  Iveragh.  At  a  time 
so  trying  what  was  the  part  performed  by 
this  conspirator  of  sixty-nine  P  Did  he 
play  Pierre  at  twenty-two  who  is  ready  to 

Elay  BencwU  at  sixty -nine  P  Not  only  did 
e  take  no  part  in  that  guilty  transaction, 
but  conjecture  never  lighted  on  his  name. 
CurroM  was  suspected ;  GraUan  was  sus- 
pected :  both  were  designated  as  unim- 
peached  traitors;  but  on  the  name  of 
DoAtid  O'Oonnell  conjecture  never  lighted. 
And  are  you  to  believe  that  the  man  who 
turned  with  abhorrepce  from  the  con- 
spiracy of  1798,  now,  in  an  old  age  which 
is  not  premature,  would  engage  in  an 
undertaking  b^  which  not  only  his  own 
life,  but  the  lives  of  those  far  dearer  to 
him  than  his  own — the  lives  of  thousands 
of  his  countrymen,  would  inevitably  be 
sacrificed  P  Oan  you  believe  that  he  would 
stain  the  laurels  which  it  is  his  noblest 
boast  are  unspotted  by  blood;  that  he 
would  drench  with  gore  the  land  of  hia 
birth,  of  his  affections,  and  of  his  redemp- 
tion, and  for  a  project  as  guilty  as  it 
would  be  absurd,  lay  prostrate  that  great 
moral  monument  which  he  has  raised  po 
high  that  it  is  visible  to  the  remotest 
regions  of  the  world?  In  the  life  of 
Daniel  0*OonnsU  1  find  a  refutation  of  the 
charges  preferred  against  him.  Do  you 
think  that  the  man  who  aimed  at  a  revo- 
lution would  repudiate  the  assistance  of 
France  P  Do  you  think  that  the  man  who 
was  anxious  for  a  revolution  would  de- 
nounce the  infamous  system  of  slavery  by 
which  the  great  transatlantic  Itepublic,  to 
her  everlasting  shame,  permits  herself  to 
be  degraded  P  But,  to  come  nearer  home, 
do  you  think  that  a  man  with  such  pur- 
poses as  have  been  attributed  to  him  by 
the  Attorney  General  would  spurn  at  all 
connexion  with  the  Chartists  in  England  P 
At  the  head  of  that  association  was  Mr. 
Fea/rgus  O'Oonnor,  once  the  friend  and  as- 
sociate of  0  ConneU.  The  whole  of  the 
lower  orders  in  the  north  of  England  were 
enrolled  in  that  powerful  confederation. 
A  league  between  the  English  Chartists 
and  the  Irish  Bepealers  would  have  been 
formidable.  Chartism  uses  its  utmost  and 
most  clandestine  efforts  to  find  its  way 
into  Ireland;  0*OonneU  detects  and  de- 
nounces it. 
Of  the  charges  that  are  made  against 
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him,  does  not  then  his  whole  life  contain 
the  refutation  P    To  the  accnsation  that 
Mr.  O'ConneU  and  his  son  conspired  to 
excite  animosity  amongst  Her  Majesty's 
subjects,  my    last    observation    is    more 
peculiarly  applicable.   The  only  remaining 
topic  to  whicn  I  shall  advert  is  the  charge 
to  create  hostility  amongst  Her  Majesty's 
subjects.    In  all  the  speeches  and  publi- 
cations with  which  Mr.  O'Connell  is  alleged 
to  be  connected,  can  yon  show  me  a  single 
phrase  which  contains  the  slightest  reflec- 
tion on  the  Protestant   religion?     Gk>d 
knows  we  and  our  creed  are  too  often 
made  the  subject  of  vituperation.    Men 
speak  of  our  religion  as  idolatrous,  and  of 
our  clergy  as  surpliced  ruflfians— we^  feel 
no  resentment.     Mr.   O'ConneU  believes 
firmly  in  his  religion,  and  does  his  best  to 
practise  it.      That  religion  teaches  him 
two  things:  one  to  entertain  feelings  of 
charity  towards  those  who  dissent  from 
him — the  other  to  forgive  those  who  do 
him  wrong.    It  is  from  incidents  which 
seem  comparatively  of  small  importance 
that  a  man's  character  may  be  odien  esti- 
mated.   You  recollect  a  refw-ence  having 
been  made  two  or  three  times   in   the 
course  of  the  evidence  to  Sir  Abraham 
Bradley  King.    He  was  Mr.   O'OonnelVs 
political,    almost    his    personal    enemy. 
Poor  man  !  he  was  deprived  of  his  office, 
and  the  Whig  Government  had  determined 
to  deprive  him  of  all  compensation.    I 
often  saw  him  standing  in  the  lobbv  of 
the  House  of  Commons,  a  most  forlorn 
and  wretched  man.    The  only  one  of  his 
old  friends  who  stuck  to  him  was  Baron 
Lefroy.    But  Baron  Lefroy  had  no  interest 
with    the    Government.      Mr.   0*ConneU, 
struck  with  pity  for  his  mislortunes,  went 
to  Lord  AUh&rp,  pleaded  his  cause,  and 
obtained  the  compensation  which  had  been 
refused  him.   I  remember  a  letter  written 
by  him  to  Mr.  O'Connell    I  went  to  him 
and  asked  for  it.  He  could  not  at  first  put 
his  hand  upon  it,  but  while  looking  for  it 
he  told  me,  th^t  soon  after  the  death  of 
Sir  Abraham    Bradley   King,    an   officer 
entered  his  study,  and  told  him  he  was 
the  Alderman's  son-in-law.    He  said : 

"  A  short  time  before  his  death,  Sir  Abraham 
called  me  to  his  bed-side,  and  gave  me  this  in- 
junction, *When  I  am  buried,  go  to  Dublin, 
wait  on  Mr.  C)*Connell,  and  tell  him,  that  in  the 
last  moments  of  my  life  I  recollected  his  kind- 
ness ;  and  that  I  prayed  in  my  last  prayer  that 
all  good  fortune  should  attend  him,  and  that 
every  peril  should  be  averted  from  his  head.* " 

This  is  the  letter.  It  is  short,  let  me  be 
permitted  to  read  it  to  you : 

"  Bftrretes  Hotel,  Spring  Gardens, 
"  4th  August,  1884. 
"  Vbbt  dear  Sib, — ^The  anxious  wish  for 
a  satisfactory  termination  of  my  cause,  which 


your  continued  and  unwearied  efforts  for  it  have 
ever  indicated,  is  at  length  accoipplished.  The 
vote  of  compensation  passed  last  night.  To 
Mr.  Lefroy  and  to  yourself  am  I  indebted,  for 
putting  the  case  in  the  right  light ;  to  my  Lord 
Althorp — ^for  his  Lordship's  considerate,  candid, 
and  strwghtforward  act,  in  giving  me  my  just 
dues,  and  thus  restoring  myself  and  family  to 
competence,  ease,  and  happiness. 

"  To  you,  8ir,  to  whom  I  was  early  and  long 
politically  opposed— to  you  who,  nobly  forget- 
ting this  continued  difference  of  opinion,  and 
who,  rejecting  every  idea  of  party  feeling  or  of 
party  spirit,  thought  only  of  my  distress,  and 
sped  to  succour  and  support  me,  how  can  I  ex- 
press my  gratitude  ?  I  cannot  attempt  it.  The 
reward  I  leel  is  to  be  fuund  only  in  your  own 
breast;  and  I  assure  myself  that  the  generous 
feelings  of  a  noble  miud  will  cheer  you  on  to 
that  prosperity  and  happiness  which  a  discrimi-  . 
nating  Providence  holds  out  to  those  who  pro- 
tect Sie  helpless  and  sustain  the  falling. 

"  For  such  rewind  and  happiness  to  you  and 
yours  my  prayers  shall  be  offered  fervently; 
while  the  remainder  of  my  days,  passing,  I 
trust,  in  tranquillity,  by  a  complete  retirement 
from  public  life,  and  in  the  bosom  of  my  family, 
will  constantly  present  to  me  the  gratefiil  recol- 
lection of  one  to  whom  I  am  mainly  indebted 
for  so  desirable  a  closing  of  my  life.  « 

**  Believe  me,  my  dear  Sir,  with  the  greatest 
respect  and  truth, 

"  Your  faithful  Servant, 

''Abbjlham  B&jldlbt  King." 

You  may  deprive  of  his  liberty  the  man 
to  whom  that  letter  was  addressed — ^you 
may  deprive  him  of  the  sight  of  nature — 
you  may  bury  him  in  a  dungeon  to  which 
a  ray  of  the  sun  has  never  yet  descended, 
but  you  cannot  take  away  from  him  the 
consciousness  of  having  done  a  noble 
action — you  cannot  take  away  from  him 
the  right  of  kneeling  down  every  night 
before  he  sleeps,  and  asking  for  forgive- 
ness in  the  divinestpart  of  his  Redeemer's 
prayer.  The  man  to  whom  that  letter  was 
adaressed  is  not  guilty — the  son  of  that 
man  is  not  guilcy  of  the  intent  ascribed 
to  him,  and  of  this  he  puts  himself  upon 
his  country.  Let  that  phrase  be  rescued 
from  its  technicality ;  let  it  be  no  longer  a 
fictitious  one.  We  have  lost  the  represen- 
tation of  our  country  in  the  Parliament, 
let  us  find  it  in  the  jury  box : — Let  your 
verdict  prove  that  in  the  filings  of  millions 
of  your  countrymen  you  participate.  But 
it  is  not  to  Ireland  that  the  aching  solici- 
tude with  which  the  result  of  this  trial  is 
intently  watched  will  be  confined.  There 
is  not  a  great  city  in  Europe  in  which 
upon  the  day  when  the  ^;reat  intelligence 
shall  be  expected  to  arrive,  men  will  not 
step  each  other  in  the  public  way,  and 
inquire  whether  twelve  Irishmen  upon 
their  oaths  have  doomed  to  incarceration 
the  man  who  gave  liberly  to  Ireland  P 
Whatever  may  be  your  adjudication,  he  is 


Digitized  by  VjOO^K:! 


351] 


The  Queen  against  O'Connell  and  oth&t%  1843-4. 


[352 


prepared  to  meet  it.    He  knows  that  the 
eyee  of  the  world  are  apon  him,  and  that 
posterity — ^whether  in  a  gaol  or  out  of  it — 
will  look  back  to  him  with  admiration ;  he 
is  almost  indifferent  to  what  may  befall 
him,  and  is  far  more  solicitous  for  others 
at  this  moment  than  for  himself.    Bat  I — 
at  the  commencement  of  what  I  hare  said 
to  you,  I  told  you  that  I  was  not  nnmoyed, 
and  that  many  incidents  of  my  political 
life,  the  strange   vicissitudes  of  fortune 
through  which  I  have  passed,  come  back 
upon  me.    But  now: — tne  bare  possibility 
at  which  I  have  glanced  has,  I  acknow- 
ledge,  almost  unmanned  me.      Shall  1, 
who  stretch  out  to  you  in  behalf  of  the  son 
the  hand  whose  fetters    the  father   has 
struck  off,  live  to  cast  my  eyes  upon  that 
'  domicile  of  sorrow,  in  the  vicinity  of  this 
great  metropolis,   and  say :   **  'Tis  there 
tbev  have  immured  the  liberator  of  Ireland 
with  his  best  and  best-beloved  child  "  P 
No !  you  will  not  consign  my  client,  and 
the  father  of  my  client,  to  the  spot  to 
which  the  Attorney  Oeneral  invokes  you  to 
deliver  him.    When  the  winter  shall  have 
passed,  and  the  spring  shall  come  again, 
It  is  not  from  the  wmdow  of  a  prison- 
house  that  the  father  of  such  a  son,  and 
the  son  of  such  a  father,  shall  look  out  on 
the  green  hills  on  which  the  eyes  of  so 
many  a  captive  have  gazed  so  wistfully  in 
vain ;    but  in  their  own  mountain  home 
they  shall  listen  again  to  the  murmurs  of 
the  great  Atlantic  ;  on  the  hills  where  they 
were  born  they  shall  go  forth  together  to 
iiihale  the  freshness  of  the  mormng  air: 
**  they  shall  be  free  of  mountain  solitudes ;" 
they  shall  be  encompassed  with  images  of 
lib^iiy  on  every  siae;  and  if  time  shall 
have  taken  its  suppleness  from  the  father  *8 
knee,  or  shall  have  impaired  the  firmness 
of  his  tread,  he  shall,  resting  on  the  sum- 
mit of  some  high  place,  lean  upon  his 
child — the  child  of  one  who  looks  down 
on  him  from  heaven — and  shall  look  far 
and  wide  into  the  land  whose  greatness 
and  whose  glory  shall  be  for  ever   as- 
sociated with  his  name.    In   your  love 
of  justice,  in  your  love  of  Ireland,  in  your 
love  of  honesty  and  of  fair  play,  I  place  my 
confidence.    I  ask  for  an  acquittal,  not 
only  for  the  sak^  of  jour  country,  but  for 
your  own.    Upon  the  day  when  this  trial 
shall  have  been  brought  to  a  termination, 
when,  amidst  the  hush  of  public  expec- 
tancy, in  answer  to  the  solemn  interroga- 
tory which  shall  be  put  to  you  by  the 
officer  of  the  Court,  you  shall  answer  **  not 
guilty,"  with  what  a  transport  will  that 
glorious  negative  be  welcomed  I  How  will 
you  be  blest,  adored,  worshipped;   and 
when  retiring  from  this  scene  of  excite* 
ment  and  of  passion,  you  shall  return  to 
your  own  tranquil  homes,  how  pleasurably 
will  you  look  upon  your  children,  in  the 


consciousness  that  you  will  have  left  them  a 
patrimony  of  peace,  by  impressing  upon 
the  British  cabinet,  that  some  other  mea- 
sure besides  a  state  prosecution  is  necessary 
for  the  pacification  of  your  coimtry. 

On  the  application  of  Moore,  the  Coort 
adjourned. 

Monday,  January  29. 

At  the  sitting  of  the  Court  the  defendant 
John  0*OonneU  rose  and  said : 

My  Lord  Chief  Jwtiee,  I  wish  to  make  a 
few  observations  to  the  jury,  if  your  Lord- 
ship pleases.  Something  dropped  from  my 
counsel,  in  his  admirable  speech  on  my  be- 
half on  Saturday,  which,  X  fear,  is  calcu- 
lated to  create  a  misapprehension  in  the 
minds  of  the  jury  with  regard  to  me,  and,  if 
your  Lordship  will  permit  me,  I  will  not 
detain  the  Court  many  moments.  I  wish  to 
say.  Gentlemen,  that,  humble  as  I  am,  I 
have  always  been  the  advocate,  and  always 
will  be  the  advocate,  of  the  full,  entire,  and 
perfect  right  of  the  people  of  Irelsmd  to 
an  independent  parliament.  I  am  not, 
therefore,  one  of  those  of  whom  my  counsel 
spoke,  who  would  accept  of  an  occasional, 
or  even  an  bnnual,  visit  of  the  imperial 
parliament  to  Dublin,  or  any  thing  short 
of  what  I  speak.  I  do  not  know  whether 
this  will  prejudice  me  in  your  minds. 
Gentlemen  of  the  Jury,  but  I  would  in- 
finitely prefer  that  it  should  prejudice  me 
rather  than  allow  it  to  be  supposed  I  would 
for  a  moment  compromise  what  I  consider 
to  be  the  inalienable  right  of  our  country 
to  an  independent  legislature." 

lMoore{a)  followed  onbehalf  of  the  Eev. 
Thomae  Tiemey,  and  in  th^  course  of  his 
address  commented  as  follows  on  the 
Attorney  OenerdVs  conduct  of  the  prosecu- 
tion :] 

He  flings  all  the  traversers  into  one  in- 
dictment ;  he  entangles  them,  one  and  all, 
within  the  meshes  of  a  prosecution  for 
conspiracy ;  and  although  it  is  not  even 
alleged  that  my  client  ever  was  in  connec- 
tion with  any  of  the  traversers  until  Uie 
3rd  of  October,  after  all  the  monster  meet- 
ings had  ceased,  he  endeavours  notwith- 
standing to  make  him  responsible  for  all 
the  autecedenc  acts  of  others;  and  my 
client  is  thus  sought  to  be  visited  with  the 
consequences  of  speeches  he  never  heard, 
meetings  he  never  attended,  and  publi- 
cations be  never  read !  Is  this  fair  P  Is 
this  candid  P  Is  this  ingenuous  P  When 
the  Attorney  Oeneral  called  all  the  speeches 
and  meetings  illegal,  he  pronounced  a 
bitter    philippic  upon   himself,  and  the 


(a)  A  full  report  of  Moore'i  speech  will  be 
found  in  the  reports  of  Armstrong  nnd  Trevor, 
of  Flannedy,  and  of  Shaw. 
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Government  which  he  served.  Am  I  not 
entitled  to  ask  a  question  which  presses 
itself  irresistibly  on  the  mind  or  every 
man, — How  has  it  happened  that  if  those 
meetings,  which  occurred  so  frequently 
during  a  period  of  nine  months,  were 
iUe^T;  if  the  language  used  at  them  was 
seditious,  no  prosecution  was  ever  insti- 
tuted until  now  P  Did  he  lie  designedly 
by,  in  order  that  crime  might  accumulate, 
and  that  he  might  be  able  to  encompass 
whole  masses  of  criminals  within  the 
meshes  of  the  law — to  enable  him  to  select 
his  victims  at  his  pleasure  ?  Was  this  the 
object  of  the  Attorney  Oeneral  ?  Was  this 
the  object  of  the  government  he  serves  P 
If  the  government  were  under  the  convic- 
tion that  those  meeting  were  all  illegal, 
and  the  speeches  seditious,  if,  I  say,  they 
knew  all  this,  and  yet  designedly  lay  by 
while  they  saw  crime  committed,  while 
they  saw  tne  infatuated  people  rushing  in 
masses  into  a  violation  of  the  law,  I  would 
ibihesitatingly  brand  such  an  act  as  an 
act  of  the  greatest  and  most  unparalleled 
baseness  of  which  a  government  could  be 
guilty!  I  impute  no  such  charge.  My 
conviction  is,  that  though  the  Attorney 
Oeneral  has  screwed  his  courage  to  the 
sticking  point,  and  though  he  is  now  pre- 
pared to  come  into  court  and  brand  these 
meetings  with  illegality,  yet  he  never  felt 
himself  so  strong  in  the  position  as  to 
venture  to  bring  any  single  case  under  the 
consideration  of  a  court  or  jury.  The 
meetings  were  allowed  to  go  on  because 
no  lawyer  was  bold  enough  to  say  they 
ought  to  be  put  down  by  a  prosecution. 
They  are  now  made  the  subject  of  an  in- 
dictment for  conspiracy.  Gentlemen,  if 
you  separate  from  tne  cliarge  of  conspiracy 
the  high-sounding  phrases  given  by  this 
indictment,  you  will  find  it  is  nothing 
more  or  less  in  point  of  law  than  this,  an 
agreement  between  two  or  more  persons, 
to  do  an  illegal  act,  or  to  do  a  legal  act  by 
illegal  means.  The  very  instant  that  such 
an  agreement  is  entered  into,  the  crime  is 
complete  ;  and  if  men  agree  to  do  an  ille- 
gal act,  they  may  be  put  on  their  trial  for 
a  conspiracy  the  very  hour  and  moment 
after  tbey  entered  into  that  agreement, 
and  it  is  not  necessary  that  there  should 
be  any  act  done  or  outrage  committed ; 
the  offence  consists  in  the  agreement  being 
entered  into,  and  before  you  can  convict 
my  client  or  any  one  of  the  traversers, 
you  must  be  satisfied  that  they  did  enter 
into  that  agreement  for  the  purpose  stated 
in  the  indictment.  Gentlemen,  on  the 
part  of  my  client,  the  Bev.  Thomas  Tier* 
ney,  I  controvert  that  allegation  alto- 
gether ;  I  deny  that  any  such  agreement 
was  entered  into  by  the  traversers.  I  deny 
that,  if  such  did  exist,  that  you  have  a 
particle  of  evidence  upon  which  it  is  pos- 
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sible  you  could  say,  in  justice  to  your- 
selves, that  my  client  was  implicated  in 
it.  This  indictment  deserves  to  be  handed 
down  to  posterity  as  the  Frankenstein  of 
the  imagination  of  Her  Majesty's  Attorney 
General  for  Ireland.  Is  it  not  a  monstrous 
indictment  P  You  have  in  it  an  accomu- 
lation  of  meetings,  of  speeches,  of  publi- 
cations, and  from  them  all  the  Attorney 
Oeneral  asks  you  to  extract  the  materials 
which  would  substantiate  a  charge  of  con- 
spiracy. It  will  cost  you  hours  to  read, 
and  would  take  you  weeks  to  understand ; 
and  out  of  the  mass  of  proofs  which  it 
would  baflle  the  memory  of  a  Pascal  to 
recollect,  he  expects  that  you  will  extract 
for  him  a  case  of  conspiracy.  The  meet- 
ings may  have  been  illegal,  the  speeches 
seditious,  the  publications  libellous ;  and 
if  that  be  so,  let  each  man  be  indicted  for 
what  he  has  done,  said,  or  published,  and 
let  him  undergo  the  consequences,  but  do 
not  implicate  my  client  with  acts  and 
l&ngna^e  in  which  he  never  participated, 
or  finoT  him  guilty  for  the  conduct  of 
others  over  whom  he  had  no  control. 

The  only  evidence  against  Mr.  Tiemey 
is  M*0ann*8  statement.  An  endeavour 
has  been  made  to  implicate  Mr.  Tiemey 
in  the  charge  of  seducing  the  amiy  by 
the  evidence  of  the  policeman  ITUann. 
HTCann  went  to  Mr.  Tiemey  on  the  16th 
of  June  to  inquire  when  the  meeting  at 
Glontibret  was  to  be  held,  and  he  states 
that  Mr.  Tiemey  told  him  that  the  army 
were  favourable  to  repeal,  and  partook  of 
the  enthusiasm  of  the  people ;  that  the 
army  could  not  be  so  easily  led  to  spill  the 
blood  of  their  fellow  men ;  and  that  he 
referred  to  what  the  troops  had  done  in 
Spain.  Mr.  Tiemey  denies  that  any  such 
conversation  took  place.  JiTOann  kept  a 
diary  and  noted  the  meeting,  but  not  the 
conversation.  Further,  no  news  of  the 
event  of  the  11th  and  12th  of  June  in 
Spain  could  have  reached  this  country  on 
the  16th.  I  confess  that  my  client  at- 
tended the  meeting  of  the  Association 
on  the  3rd  of  October,  that  he  handed 
in  subscriptions,  but  he  did  more,  he 
made  a  speech,  and  that  has  been  put 
upon  record  in  the  indictment,  I  sup- 
pose for  the  purpose  of  handing  down 
that  specimen  of  eloquence  to  pos- 
teiity.  I  have  read  that  speech  very  at- 
tentively, and  I  find  in  it  a  Ions  historical 
allusion  to  the  parish  in  which  he  lived. 
He  appears  to  be  deeply  versed  in  the 
history  of  that  parish ;  ne  had,  as  might 
naturally  be  expected,  a  deep  interest  in 
it,  and  no  doubt  but' the  parish  of  Glonti- 
bret stands  as  hiffh  in  his  estimation  as 
the  field  of  Blenheim  or  Waterloo.  He 
then  comes  up  to  the  Association,  and 
falls  into  the  prevailing  and  besetting  sin 
of  Irishmen,  that  of  speech-makiufir.    He 
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displays  his  historio  lore,  he  dilates  on  the 
history  of  the  parish  of  Clontibret,  and 
therefore  he  is  a  conspirator.  But,  says 
the  Attorney  General,  he  talked  of  deeds 
not  words,  of  bands  and  hearts  ;  why  these 
are  bat  the  ordinary  expressions  of  a  man 
of  sincerity,  when  proffering  assistance. 
What  more  natural  for  a  man  to  say,  you 
shall  have  every  assistance  both  of  hand 
and  heart.  However,  the  Attorney  General 
says,  that  when  Mr.  Tiemey  talked  of  deeds, 
that  he  meant  deeds  of  violence ;  and  that 
when  he  allnded  to  hands,  he  meant  hands 
with  arms  in  them.  What  right  has  the 
Attorney  General  to  pnt  such  an  interpre- 
tation upon  the  words  of  my  client  P  On 
the  part  of  my  client,  I  repudiate  such  a 
construction.  I  deny  that  there  was  any- 
thing in  his  words  to  warrant  such  a 
construction.  It  is  not  for  you  or  me  to 
pronounce  with  authority  on  the  motives 
of  any  man ;  this  is  for  the  Almighty 
alone,  the  great  Searcher  of  hearts,  who 
can  alone  judge  of  the  true  motiyes  of  an 
individual ;  but  when  man  comes  to  judge 
of  the  motives  of  his  fellow-man,  he  must 
look  to  his  acts  and  conduct  alone  for 
their  elucidation. 


Hatchell  (a)  followed  in  defence  of  the  de- 
fendant Bay,  and  in  the  course  of  his 
speech  observed : 

No  precedent  can  be  found  in  the  re- 
cords of  the  law  of  England  for  such  a 
proceeding  as  this,  charging  almost  traitor- 
ous intentions  against  the  parties,  mixing 
them  up  in  the  transactions  of  nine  months 
of  their  lives,  fixing  the  acts  of  one  upon 
the  others,  making  each  responsible  for 
the  conduct  of  them  all,  and  combining 
those  charges  in  a  volume  of  overt  acts — 
accusations  which  I  suy  are  unequalled  in 
the  history  of  the  law.  How  is  an  indi- 
vidual to  be  competent  to  prepare  himself 
for  his  defence  against  such  multiplied 
accusations ;  for  though  they  all  tend  to 
one,  or  two,  or  three  charges  of  conspiracy, 
yet  all  the  overt  acts  stated  in  this  indict- 
ment Bre  charged  as  illegal  acts,  to  sustain 
the  ultimate  charge  of  conspiracy,  with  a 
criminal  intent  of  assailing  the  Govern- 
ment and  the  Constitution  P  There  is  but 
one  case  on  record  which  bears  any  analogy 
to  it,  and  that  case  is  one  which  is  a  blot 
on  English  history,  and  one  which  has 
challenged  the  indignant  animadversion 
of  all  intelligent  men  who  have  ever  con- 
sidered it — I  mean  the  impeachment  of 
Wa/rren  Hoiiings,  When,  on  occasion  of 
Hardy*8  trial,  Mr.  Erskine,  the  eloquent 
advocate  of  the  accused,  came  to  speak  of 

(a)  A  full  report  of  Hatchell's  speech  will  be 
found  in  the  reports  of  Armstrong  and  Trevor, 
and  of  Flannedy. 


the  impeachment  in  that  ease  (which  falls 
far  short  of  the  oomplexity  and  injustice 
of  this)  he  expressed  himself  in  language 
of  no  common  force.  He  began  by  quoting 
the  sentiments  of  Lord  Coke  upon  con- 
structive treason,  which  are  as  follows : 

"  *  And  third,  how  dangerous  it  is  by  coo- 

*  stniction  and  analogy  to  make  treason,  where 

*  the  LETTBR  of  the  law  has  not  done  it.  For 
'  such  a  method  admits  of  no  limits  or  bounds, 

*  but  runs  as  far  and  ts  wide  as  the  wit  and  in- 
'  vention  of  the  accusers  and  the  detestation  of 

*  the  persons  accused  will  carry  men.'  Sorely ," 
continued  Lord  Erskine,  "the  admonition  of 
this  supereminent  lawyer  ought  to  sink  deep 
into  the  heart  of  every  judge  and  every  juryman 
who  is  called  to  administer  justice  under  this 
statute ;  above  all,  in  the  times,  and  under  the 
peculiar  circumstances  which  assemble  us  in 
this  place.  Honourable  men,  feeling,  as  they 
ought,  for  the  safety  of  Government,  and  the 
tranquillity  of  the  country,  and  naturally  in- 
dignant against  those  who  are  supposed  to  have 
brought  them  into  peril,  ought,  ^m  that  vety 
cause,  to  proceed  with  more  abundant  caution ; 
lest  Uiey  should  be  surprised  by  their  resent- 
ments or  their  fears.  They  ought  to  advance 
in  the  judgments  they  form  by  slow  and  tremb- 
ling steps;  they  ought  even  to  fall  back  and 
look  to  everything  again,  lest  a  &lse  light 
should  deceive  them,  admitting  no  fact  but 
upon  the  foundation  of  clear  and  precise  evi- 
dence, and  deciding  upon  no  intention  that  does 
not  result  with  equal  clearness  from  the  fact. 
This  is  the  universal  demand  of  justice  in  every 
case,  criminal  or  civil — how  much  more  espe- 
cially then  in  this,  when  the  judgment  is  every 
moment  in  danger  of  being  swept  away  into 
the  fathomless  abyss  of  a  thousand  vclumes, 
where  there  is  no  anchorage  tor  the  understand- 
ing; where  no  reach  of  thought  can  look  round 
in  order  to  compare  their  points ;  nor  any 
memory  be  capacious  enough  to  retain  even  the 
imperfect  relation  that  can  be  collected  from 
them.  Gentlemen,  my  mind  is  the  more  deeply 
affected  with  this  consideration  by  a  very  recent 
example  in  that  monstrous  phenomenon  which* 
under  the  name  of  a  trial,  has  driven  us  out 
of  Westminster  Hall  for  a  large  portion  of  my 
professional  life.  Ko  man  is  less  disposed  than 
I  am  to  speak  lightly  of  great  state  prosecu- 
tions, which  bind  to  Uieir  duty  those  who  have 
no  other  superiors,  nor  any  other  control ;  least 
of  all  am  I  capable  of  even  glancing  a  eensare 
against  those  who  have  led  to  or  conducted  the 
impeachment,  because  I  respect  and  love  many 
of  them,  and  know  them  to  be  amongst  the  best 
and  wisest  men  in  the  nation.  I  know  them 
indeed  so  well  aM  to  be  persuaded  that  could  they 
have  foreseen  the  vast  field  it  was  to  open,  and 
the  length  of  time  it  was  to  occupy,  they  never 
would  have  engaged  in  it ;  for  1  defy  any  man 
not  enlightened  by  the  Divine  Spirit,  to  say, 
with  the  precision  and  certainty  of  an  English 
judge  deciding  upon  evidence  before  him,  that 
Mr.  Hastings  is  guilty  or  not  guilty — ^for  who 
knows  what  is  before  him  or  what  is  notl* — 
Many  have  carried  whnt  they  knew  to  their 
graves,  and  the  living  have  Uved  long  enough 
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to  forget  it  Indeed,  I  praj  to  God  that  such 
another  proceeding  may  neTer  exist  in  England, 
hecauBo  I  consider  it  as  a  dishonour  to  the  con- 
stitQtion;  and  that  it  brings,  by  its  example, 
insecurity  into  the  administration  of  justice. 
Every  man  in  civilised  society  has  a  right  to 
hold  his  life,  liberty,  property,  and  reputation 
under  plain  laws,  that  can  be  well  understood, 
and  is  entitled  to  have  some  limited,  specific 
part  of  his  conduct  compared  and  examined  by 
their  standard;  he  ought  not  for  seven  yean,  no, 
nor  for  seven  days,  to  stand  as  a  criminal  before 
the  highest  tribunal  until  judgment  is  bewildered 
and  confounded,  to  come  at  last,  perhaps,  to 
defend  himielf  broken  down  with  fatigue,  and 
dispirited  with  anxiety."  (a) 

Sach  was  the  language  of  Lord  JErshine 
on  that  occasion,  and  yet  in  that  case  Mr. 
Hoittnga  alone  stood  charged,  and  the 
accusations  were  few  compared  with  the 
accusations  brought  against  my  client. 

Counsel  proceeded  to  comment  on  the 
special  circumstances  aflTecting  Bay, 

Gentlemen,  Mr.  Bay  is  an  humble  man 
wibh  a  large  family,  who  look  lo  him  alone 
for  support.    He  has  no  other  pursuits 
than  those  which  are  connected  with  his 
avocations  in  office.    He  was  made  Secre- 
tary to  the  Bepeal   Association    on   its 
formation  in  the  year  1840,  and  from  the 
day  of  his  appointment  to  the  present 
hour  his  time  and  attention  have  been 
totally  engaged  by  the  discharge  of  the 
duties  incidental  to  his  situation.    If  the 
Association  were  an  illegal  society,  then 
indeed  my  client  might. fairly  have  been 
made  responsible  for  all  his  actions  in  the 
capacity  of  secretary ;  but  no  such  doctrine 
as  this  has  been  ever  propounded — ^nohody 
has  presumed  to  sav  that  the  Association 
is  illegal.    In  ray  numble  judgment,  he 
ought  never  to  have  been  included  in  the 
present  charge ;  and  I  cannot  forbear  from 
expressing  it  as  my  opinion  that  the  Crown, 
in  proceeaing  against  him,  have  not  pur* 
buckI  a  canmd,  ingenuous  course  either 
towards  him  or  towards  the  other  tra- 
versers,   fiy  including  Mr.   Bay  in  the 
indictment  they  have  deprived  the  other 
traversers  of  the  benefit  of  his  evidence. 
He  was  the  acknowledged  officer  of  the 
society— he    had   in    his    possession   the 
authenticated  books  and  documents  of  the 
society,  written  in  his  own  hand-writing 
— he  knew  the  working  and  machinery,  bo 
to  speak,  of  the  society,  and  was  the  only 
man  competent  in  law  to  prove  from  the 
books  the  honest  and  perfectly  legal  inten- 
tions of  its  members.     He    could  have 
§  roved  their  objects — ^he  could  have  clearly 
emonstrated  the  means  that  were  resorted 
to  by  them  for  the  constitutional  purpose 
of  procuring  the  repeal  of  a  statute  wnich 
they  conscientiously  believed  was  a  griev- 
ance to  their  country— all  this  he  could 

(a)  24  St  Tr.  892. 


have  made  as  clear  as  the  sunlight ;  bnt 
he  (the  man  who  was  in  a  position  to 
prove  all  this)  had  been  silenced  and  was 
incapacitated  from  acting  as  a  witness  by 
being  included  in  the  indictment.  In 
Home  Tooke*8  case  the  Grown  did  not 
indict  Daniel  Adams,  the  Secretary  of  the 
Constitutional  Association ;  he  was  the  first 
witness  to  prove  the  objects,  the  intent, 
and  the  tenaenoy  of  the  Association.  The 
Attorney  Oeneral  and  Solicitor  General  of 
that  day  put  the  Secretary  of  the  Associa- 
tion upon  the  table  in  order  that  he  might 
prove  the  facts — in  order  that  the  truth 
might  be  ascertained — ^the  truth  prevailed, 
and  Home  Tooke  was  acquittcKl.  What 
questions  were  put  to  him  P 

'*  What  did  you  think  was  the  object  or  inten- 
tion of  the  greater  part  of  the  members  of  that 
society  ? — ^To  obtain  parliamentary  reform." 

'  Do  you  think  there  were  many  among  them 
who  meant  more  than  what  they  said?— I  do 
not — I  believe  they  meant  what  diey  said.'' 

Whenever  there  was  a  meeting  of  the 
Association,  Mr.  Bay  attended  and  offici- 
ated as  secretary,  but  he  was  present  at 
Tara  and  Mallaghmast.  Those  were  the 
only  two  country  meetings  at  which  he 
was  ever  present.  Mr.  JSoy  went  to  Tara 
with  his  family,  and  in  company  with  the 
members  of  another  gentleman's  family, 
of  whom  one  or  two  were  females.  He 
did  nothing  there;  he  made  no  speech 
there ;  he  did  not  act  as  secretary  to  that 
meeting,  and  taking  that  fact  alone,  you 
might  as  well  have  included  everv  other 
person  who  attended  there  as  Mr.  Bay- 
He  went  to  Mullaghmast  on  invitation, 
and  returned  thanks  for  the  Association 
in  the  evening,  but  of  so  little  importance 
was  his  speech,  that  it  has  not  been  re- 
ported or  given  in  evidence  by  the  Crown. 

It  being  now  between  two  and  three 
o'clock,  the  Court  acyoumed,  on  the  appli- 
cation of  Fitzgitibon^who  stated  that  he  was 
physically  unfit  to  proceed  that  evening. 

Tuesday,  January  30. 

iFiizgibhon  {a)  commenced  his  address  on 
behalf  of  Dr.  Grey,  and  stated  that  it  was 
his  duty  to  defend  the  eight  traversers — 
their  cases  could  not  be  separated — from 
the  charge  of  being  conspirators — a  name 
in  all  ages  the  most  odious,  in  every 
clime,  in  every  state  of  society  the  most 
detestable.  To  be  a  conspirator  was  to 
be  the  worst  of  human  beings — ^to  be 
everything  that  could  be  suggested  of 
vice,  treachery,  and  villainy.  After  de- 
cribing  the  prosecution  as  an  UBConstitu- 
tional   attempt   to   devise   a  ministerial 


(a)  A  full  report  of  Fitsgibbon's  speech  will 
be  found  in  the  reports  of  Armstrong  and 
ITevor,  and  of  Elanned^..^.^^^  ^^  ^^^^^^ 
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scourge  to  lash  a  free  people  into  silence, 
he  proceeded  to  comment  on  the  con- 
dnct  of  the  coansel  for  the  Crown.]  Gen- 
tlemen, of  all  these  members  of  my  pro- 
fession, as  individuals  in  it,  so  far  as  T 
have  an  J  personal  knowledge  of  them, 
I  will  speak  of  them  as  ^ntlemen,  sere- 
rally,  respectively,  and  individually,  in 
the  most  dignified  and  highest  possible 
sense  of  that  word.  Ab  lawyers,  I  can  also 
say  of  them  that  they  are  worthy  of  the  very 
highest  eulogy.  I  speak  of  them  as  law- 
yers in  the  best  sense  of  the  word,  and  I 
should  be  oflTering  an  indignity  to  my  own 
profession,  were!  not  to  avow  that  such 
an  admission  includes  almost  everything 
that  can  be  said  in  praise  of  any  man. 
But  in  thus  speaking  of  those  three 
distinguished  gentlemen,  I  have  spoken 
of  them  as  I  have  observed  them  in 
ordinary  matters  and  ordinary  cases. 
It  has  never  before  been  my  lot,  either 
to  be  concerned  in,  or  to  have  wit- 
nessed in  a  Court  of  Justice  a  state 
prosecution,  but  I  have  often  read  the 
reports  of  many  such  cases,  and  from 
the  perusal  of  them  I  have  gathered 
this,  that  if  the  three  eminent  gentlemen 
to  whom  I  have  alluded  have  fallen  from 
that  moral  dignity  which  in  all  other 
passages  of  their  lives,  as  far  as  I  have 
ever  seen,  they  have  honourably  upheld, 
they  have  but  followed  the  example  of  a 
greater  man  than  any  of  them.  Grentle- 
men,  I  say  this  without  disparagement  to 
them  or  to  any  member  of  my  profession 
at'  present  in  existence.  They  have  but 
followed  in  the  footsteps  of  the  great 
Lord  Coke  himself,  whose  eminenii  virtues 
and  high  dignity  as  a  lawyer  were  not 
proof  against  the  personal  feelings  which 
have  ever  govemea  the  conduct  of  state 
lawyers  in  a  state  prosecution.  Even  the 
name  of  the  illustrious  Lord  Ooke  has 
come  down  to  posterity  with  *'  a  dis- 
honouring blot,"  incurred  in  a  state  pro- 
secution, for  no  friend  of  humanity  can 
read,  without  feelings  of  execration,  dis- 
gust, and  indignation,  his  attack  upon  Sir 
WaUer  RcUeigh.  If  those  who  conduct  the 
present  prosecution  have  fallen,  there- 
K)re,  from  their  high  estate,  it  is  not  they 
alone  who  have  so  fallen.  Gentlemen, 
I  have  told  you  that,  in  my  opinion,  this 
prosecution  has  been  carried  on  unfairly, 
les,  I  use  the  word  advisedly — carried  on 
unfairly  by  the  three  gentlemen  who  are 
at  the  neaid  of  these  proceedings,  and  by 
their  assistants;  and  I  will  redeem  my 
pledge  by  showing  vou  how  applicable 
IS  the  term.  But,  Gentlemen,  before  I 
proceed  further  in  my  address,  it  is  but 
right  that  I  should  call  upon  you  to 
consider  the  position  in  which  I  stand, 
and  the  character  which  I  assume,  when, 
in    the    discharge    of    my    professional 


duty,  I  proceed  to  animadvert  on  the 
conduct  of  the  prosecutors  of  my  client. 
Am  I  not  the  representative  of  my  client? 
Am  I  not  in  duty  bound  to  say  on  his 
behalf  every  thing  that  I  think  he  would 
sav,  and  oaght  to  say,  in  defence  of  him- 
self, if  he  were  defending  himself,  and  if 
he  had  my  abilities,  humble  as  they  are  P 
Nay  more.  Gentlemen,  am  I  not  bound  to 
say  for  him  every  thing  that  I  would  say 
for  myself,  were  I  not  the  advocate,  but 
the  man  accused?  Yes,  that  is  clearly 
my  duty,  and  I  hope,  Gentlemen,  that 
you  will  regard  what  I  shall  say  upon  the 
present  occasion,  not  in  truth  as  my 
language,  but  rather  as  the  language  of 
a  man  put  upon  his  trial,  and  defending 
himself  to  the  best  of  his  ability  against  a 
charge  of  guilt,  when  he  is  himself  con- 
scious of  innocence. 

Gentlemen,  the  present  prosecution  is 
a  contest  in  the  very  temple  of  Justice 
— it  is  a  contest,  in  the  result  of  which 
are  involved  the  characters  and  liberties 
of  your  fellow-subjects— and  it  is  aeon- 
test,  therefore,  that  ought  to  be  carried 
on  fairly  on  both  sides,  but,  above  all, 
fairly  on  the  part  of  the  prosecutors. 
GTeiitlemen,  I  will  freely  concede  to  them 
the  power  and  privilege  of  exercising 
upon  it  their  ability  and  ingenuity  to  the 
utmost  extent ;  but  all  I  require  of  them 
is,  that  the^  should  exercise  that  ability 
and  ingenuity  fairly  and  legally.  Strike 
as  hard  as  you  please,  but  strike  fairly ; 
strike  fairly,  and  if  you  knock  me  down, 
and  so  that  I  can  never  rise  a^ain,  I 
will,  with  my  dyinff  breath,  admit,  that 
although  conquered  by  superior  power, 
I  am  fairly  conquered ;  'but  if  you  aim  a 
blow  below  the  belt,  you  outrage  the  laws 
of  manly  combat,  and  are  not  the  fair 
antagonist  who  deserves  any  respect  or 
quarter  at  my  hands. 

[Counsel  proceeded  to  contend  that  the 
law  of  conspiracy  had  been  wrongly  stated 
bv  the  Attorney  Oeneral  in  his  opening, 
although  Moore,  as  counsel  for  Tiemey, 
against  whom  there  was  scarcely  a  shadow 
of  evidence,  had  admitted  the  Attorney 
G^enerar^  statement  to  be  correct]  The 
term  "  overt  act "  occurs  only  in  cases  of 
treason  and  conspiracy.  Treason  is  a 
crime  distinguished  froni  all  others  be- 
cause you  can  be  guilty  of  it  without  doing 
any  corporal  act  at  all.  An  overt  act  of 
treason  is  an  act  which  evidences  the 
guilty  intention.  The  crime  being  an  act 
of. the  mind  only,  some  vLiible  act  must 
be  done  from  which  the  crime  can  be  in- 
ferred, before  it  can  be  proved.  Con- 
spiracy also  is  a  secret ''  crime  "  committed 
by  more  than  one  person  forming  a  guilty 
purpose,  but  it  is  not  a  mere  determina- 
tion in  a  man's  own  mind,  as  in  the  case 
of  treason.    It  does  not  become  a  criujo 
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until  carried  into  action.  If  two  or  more 
persons  agree  together,  and  conspire  by 
villainous  means  to  commit  some  crime 
against  their  neighbours,  then  the  law 
Says  that  they  are  guilty  of  conspiracy, 
although  they  should  not  accomplish  or 
even  attempt  to  accomplish  their  guilty 
purpose.  The  parties  may  consult  secretly, 
and  then  you  have  only  to  look  to  some 
open  and  visible  act  done  in  pursuance  of 
that  consultation  to  infer  that  they  are 
guilty.  The  visible  act  should  be  such  as 
cannot  be  otherwise  accounted  for  than  by 
supposing  a  guilty  combination  to  do  it, 
otoerwise  it  is  not  an  overt  act  of  the  con- 
spiracy. An  overt  act  must  be  an  act  which 
a  reasonable  man  can  account  for  on  no 
other  supposition  than  that  of  guilt.  Here 
the  Attorney  Oeneral  has  not  attempted  to 
sbow  that  the  acts  and  speeches  of  the 
different  defendants  must  necessarily  have 
been  concocted  beforehand.  If  not,  such 
acts  and  speeches  afford'  no  proof  of  con- 
spiracy at  all. 

The  Attorney  General  has  defined  con* 
soiracy  as  an  agreement  to  efieot  an 
illegal  object,  or  to  effect  a  legal  object  bj 
illegal  means.  He  contends  that,  if  it 
was  a  lawful  object  to  petition  Parliament 
for  the  Bepeal  of  the  Union,  still,  if  the 
defendants  agreed  to  effect  it  by  illegal 
means,  by  unlawful  assemblies  and  sedi- 
tious speeches,  they  are  guilty  of  con- 
spiracy. This  defimtion  of  conspiracj^  is 
too  wide  and  is  not  warranted  by  authority. 
By  an  Act  passed  in  the  SSrd  JEduwrd  the 
First,  the  crime  was  carefhUy  de6ned; 
and  the  definition  is  stated  in  Hawkins* 
Pleas  of  the  Grown, (a)  which  is  considered 
good  authority,  with  prefatorv  statements 
of  the  object  of  the  Act,  which  I  will  read 
for  you : 

"  For  the  better  onderstanding  of  the  nature 
of  a  conspiracy,  I  shall  consider,  first,  who  may 
be  said  to  be  gnilty  of  conspiracy ;  second,  in 
what  manner  snch  offenders  are  to  be  punished. 
As  to  the  first  point— who  may  be  said  to  be  guilty 
of  conspiracy— there  can  be  no  better  rule  than 
the  Statute,  the  SSrd,  or  rather  the  21st  of  Ed- 
ward the  First,  the  intent  of  which  was  to  make 
a  final  definition  of  conspirators,  to  which  pur- 
pose it  declareth: '  Conspirators  be  they  that  do 
'  confeder  or  bind  themseWes  by  oath,  coyenant, 
'  or  other  alliance,  that  every  of  them  shall  hid 

<  and  bear  the  other  falsely  and  maliciously 
'  to  indict,  or  cause  to  indict,  or  fidsely  to  move 
'  and  maintain  pleas;  and  also  sucii  as  cause 

*  children  within  age  to  appeal  men  of  felony, 

*  whereby  they  are  imprisoned  and  sore  grieved, 

<  and  such  as  retain  men  in  the  countiy  with 
'  liveries  or  fees  for  to  maintain  their  miJidons 
'  enterprises,  and  this  extendeth  as  well  to  the 

*  taken  as  to  the  givers,  and  to  stewards  and 

*  bailiflii  of  great  lords,  who,  by  their  seignory, 


*  office,  or  power,  undertake  to  bear  or  maintain 

*  quarrels,  pleas,  or  debates  that  concern  other 
'  parties  than  such  as  touch  the  estates  of  their 

*  lords  or  themselves.' " 

It  is  true,  Hcmhvns  says :  (a) 

"  There  can  be  no  doubt  that  all  conspiracies 
to  prejudice  a  third  person  are  highly  criminal 
at  common  law,  as  where  divers  persons  con- 
federate together  to  impoverish  a  third  person^ 
or  falsely  and  maliciously  to  charge  a  man  with 
being  the  reputed  father  of  a  bastard  child,  or 
to  maintain  one  another  in  any  matter  whether 
it  be  true  or  false." 

These  instances  ^iven  by  Hawkins  arise 
from  cases  where  it  would  be  unreason- 
able  to  allow  the  criminal  conduct  in- 
volved to  go  unpunished,  and,  not  being 
within  the  terms  of  the  statute  of  Edw.  I., 
it  was  concluded  that  they  must  be 
punishable  at  common  law.  Such  were 
the  early  cases  of  Bex  v.  Edwards  (b),  and 
the  Cwdmaker's  case(c).  The  Attorney 
OeneraX  cited  Lord  Denman  in  Best  v. 
Jones  (d)  in  support  of  his  definition,  but 
that  was  a  mere  dictum  as  judgment  was 
arrested  on  another  ground;  and  Sir 
Anthony  Hart  has  well  described  the 
q dotation  of  such  dicta  as  an  attempt  to 
mislead  one  judge  by  misrepresenting 
another.  Lord  Denma/n  repeated  this, 
dictum  in  Bex  v.  Seymour  (1834)  (e), 
but  afterwards  in  another  case(/)  Lord 
Dennkm  said,  '*  I  do  not  think  that  the 
antithesis  is  quite  correct." 

The  Attorney  General  has  also  cited 
the  dictum  ot  Bushe,  L.O.J. ,  in  Bex  v. 
Forbes,  but  that  was  taken  from  East, 
P.  0.  422,  and  East  took  it  from  Bex  v. 
Edwards.  Such  a  definition  is  not  to  be 
found  in  Ooke  or  in  any  of  the  older 
authorities. 

The  Attorney  GeneraVs  second  proposi- 
tion is  that  the  moment  they  have  the 
common  design,  they  are  guilty  of  the 
crime 'charged,  and  the  acts  of  one  are 
evidence  against  the  others.  Here  the 
one  common  design  is  to  obtain  the  Be- 
peal of  the  Act  of  Union.  The  Attorney 
General  has  cited  the  authority  of  Cole- 
ridge,  J.,  in  Bex  v.  Mwrphy:{g) 

''If  you  are  of  opinion  that  the  acts  of 
those  persons  were  done  without  a  common 
consent  or  design  between  them,  the  present 
charge  cannot  l^  supported.  It  is  not  neces- 
sary to  prove  that  the  two  parties  came  toffether 
or  agree!  in  terms  to  have  the  common  design, 
because  in  many  cases  of  clearly  established 
conspiracy  there  may  be  no  means  of  proving 


(a)  1  P.  C.  444. 


(a)  1  P.  C.  446. 

(6)  8  Mod.  S20. 

(c)  1  Str.  148. 

(/)  4  B.  &  Ad.  849. 

(e)  1  A.  &  E.  718. 

(/)  9  A.  &  B.  690. 

(^)  8  C.  &  B.  310.   .  y 
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any  saeh  ihmg,  and  neither  law  nor  common 
sense  reqoires  it  should  be  proved,  if  you  believe 
the  two  persons  pursued  by  their  acts  the  same 
object  by  the  same  means,  one  performing  one 
part  of  an  act  J  and  the  other  another  part  of  the 
tame  act,  with  a  view  to  the  attainment  of  the 
same  object  they  were  pursuing." 

This   does    not   support   the    Attorney 
GeneraVs  contention  that  all  the  members 
who  joined  the  Repeal  Association  became 
criminally  responsible  for  all  the  acts  of 
all  the  members  of   the  Association  in 
fortherance  of  its  objects  since  the  begin- 
ning.    It  only  means  that  men  who  have 
conspired  in  the  criminal  sense  of  the 
word,  however  they  may  conceal  the  fact 
itself  of  conspiring,  may  yet  so  act  as  to 
give  satisfactory  proof  that  they  must  have 
conspired.     Coleridge,  J.,  is  speaking  of  a 
case  in  which  one  party  did  one  part  and 
another  party  another  part  of  the  same 
act,  not  where  the  parties  each  did  dis- 
tinct acts.    If  yon  see  men  agree  in  snc^ 
a  way  that  yon  cannot  account  for  their 
identity  of  action  except  as  the  result  of 
a  preconcerted  arrangement,  you  may  take 
that  into  consideration.    He  did  not  mean 
that    because   a  million    of   people    are 
associated  for  a  political  object,  tnerefore 
the  acts  of  every  one  of  them  is  to  be 
given  in  evidence  against  the  others.    As 
to    Ba/yleyt    J/s    direction     in    Eeoi   v. 
Wat$on,{a)  he  only  meant  that  it  was  not 
necessary  to  produce  a  witness  who  saw  the 
parties  m  tne  act  of  conspiring,  if  the 
jury  were  convinced  that  there  had  been 
a  previous  consultation  and  conspiracy, 
and    ho    was    speaking    of    a    definite 
treasonable  oonspiracy,    not    of    an    ac- 
cidental    agreement     and     concurrence 
among  a  large  section  of  the  subjects  of 
the  Crown  in  opinions  which  they  have 
a  perfect  right  to  hold.      Thirdly,   the 
Attorney  Oeneral  said  that  whoever  comes 
in  to  the  alleged   common   purpose  or 
design  is  as  much  in  it  as  if  he  had  been 
in  it  fVom  the  beginning,  and  he  cited  the 
authority  of  Mr.  Justice  Ba/yley  in  Bex  v. 
Waison,  which    was    a    case    of  treason 
where  there  are  no  accessories  but  all  are 
principals,  to  support  the  monstrous  pro- 
position that  all  who  joined  the  Repeal 
Association  became  criminally  responsible 
for  the  acts  of  all  its  members  ffom  the 
begin n  ing.   [Counsel  also  complained  that 
the  Attorney  €hneral  had  misquoted  the 
judgment  oi  Beet,  J.,  in  Bedfordy,Birlw{h) 
with  regard  to   illegal   drilling.]     That 
learned  Judge  said  : 

"  It  is  said  that  this  drilling  was  for  the  pur- 
pose of  enabling  a  large  concourse  of  people  to 


(a)  88  St.  Tr.  7,  above,  p.  91. 
(Jb)  I  St.  Tr.  N.  S.  1266. 


be  at  the  same  spot  of  ground.  This  is  truly 
ridiculous.  Drilling  in  no  case  would  be  neces- 
sary for  that.  It  IS  mere  pretence ;  but  if  it 
were  necessary  for  that,  they  need  not  go  to  this 
extent.  They  need  not  go  to  the  extent  of  not  • 
merely  putting  themselves  in  close  order,  but  up 
to  the  full  extent,  short  of  having  arms  in  their 
hands,  namely,  the  act  of  firing.  For  several 
of  the  witnesses  speak  of  their  not  only  forming 
in  ranks,  but  of  Ihe  words  of  command  being 
given,  such  as  *  make  ready,'  *  present,'  *  fire.' 
liiis  is  a  species  of  drilling  which  I  state  again, 
as  it  appears  to  me,  never  could  have  been  had 
recourse  to  for  any  innocent  purpose.  There  is 
also  most  material  evidence  on  that  part  of  the 
case,  from  one  of  the  witnesses,  who  says  they 
were  ordered  to  advance  in  front— and  on  the 
sound  of  the  trumpet,  fall  on  their  faces,  as  in 
the  drillings  of  light  infantry." 

These  are  the  drillings  of  which  Justice 
Beat  said :  "It  appeared  to  hi  m  impossible 
to  say  that  they  were  innocent."  Is  it  fair — 
is  it  fair,  let  me  ask,  to  read  the  sentence 
the  Attorney  Oeneral  read,  which  speaks 
of  this  drilhng  of  which  I  have  now  read 
for  you  the  description,  without  bringing 
under   your   notice    what   this    drilling 
was  P    Gentlemen,  if  there  exists  a  case 
in  which  a  lawyer  of  the  meanest  order, 
in  citing  the  faw,  or  the  opinion  of  a 
ludge,  for  the  purpose  of  coercing  a  jury, 
is  bound  to  cite  it  candidly,  fully,  and 
fairly,  that  case  is  the  case  of  a  state 
prosecution.    If  there  be  a  case  in  which 
common  humanity  requires  that  the  law 
should  be  fairly  and  candidly  cited,  when 
cited  against  the  party  accused  by  the 
public  prosecutor,  it  is  a  case  where  a 
man  of  nis  own  rank,  of  his  own. profes- 
sion—who  was,  for  nearly  half  a  century, 
an  ornament  of  that  profession — who  was, 
for  nearly  half  a  century,  without  anv 
disparagement  of  the  Attorney  Oeneral^ 
his  clearly  admitted  superior  in  all  parti- 
culars of  pfofessional  excellence ;  if  there 
be  a  case  in  which  every  ennobling  feel- 
ing that  belongs  to  the  human  kind,  in 
any  heart  where  feeling  has  found  a  foot- 
ing, it  is  this  case,  where  a  man  in  the 
discharge  of  a  public  duty,  has  the  painful 
task  imposed  upon  him  of  driying  into  a 
prison,  to  eke  out  in  miserable  wretched- 
ness the  evening  of  a  long  life — his  brother- 
barrister — ^his  fellow-man — who  has  nearhr 
completed  that    measure  of  human  life 
that  is  said  to  be  iis  full  extent,  and  to 
consign  him  to  eke  out  the  little  of  that 
life  that  now  remains,  in  the  cold  and 
freezing  atmosphere  of  a  dungeon.    That 
is  the  case  which  ought  to  FUggest  fair- 
ness and  candour,  if  not  lenity  and  for- 
bearance.   That  is  the  cafle  in  which  I 
would   say,  standing   to  defend  myself 
against  my  brother- barrister,  if  it  should 
be   bis    duty,    as    Attorney    Oeneral,    to 
prosecute  me,  in  which,  conscious  of  inno- 
cence, I  would  say  to  him,  my  brother,  do 
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TOur  duty — do  it  like  a  man— strike  hard, 
bnt  Btrike  fairly !  I  wonld  say  to  him, 
strike  fairly ;  bat  if  yon  aim  below  the 
belt,  I  repeat  it,  althoagh  I  may  succeed 
in  parrying  jronr  blow,  yon  are  no  longer 
the  antagonist  entitled  to  any  respect,  or 
entitled  to  any  quarter.  Am  I,  Gentle- 
men, because  1  am  not  here  in  my  own 
case,  am  I  not  to  fight  this  battle  as  I 
would  fight  it  for  myself?  Gentlemen,  it 
may  be  productive  of  bad  consequences  to 
me  in  my  career  to  do  so ;  but  I  cannot 
regard  tbat ;  I  shall  never  eat  the  guilty 
bread  which  is  earned  by  professional 
subserviency.  I  shall  not  retire  to  my 
pillow  borne  down  with  the  remorseful 
feeling  that  I  was  an  example  of  turpitude, 
as  I  should,  if  I  would  not  say  over  and 
over  again  every  word  that  I  am  justified 
in  saying,  because  I  am  justified  in 
feeling  it. 

He  feels  it  to  be  a  momentous  case,  and 
it  is  because  he  feels  it  to  be  a  momentous 
case  in  reference  to  himself,  that  this  want 
of  candour  has  stolen  upon  him,  as  it  ever 
does,  and  ever  has  done,  and  ever  will  do, 
when  the  party  is  himself  conducting  his 
own  case  as  the  litigant.  The  prosecutor 
here  is  not  acting  merely  on  the  motives 
of  counsel,  but  in  a  sense  also  for  him- 
self, in  support  of  his  credit  with  his 
party.  He  would  have  you  to  consider 
this  a  momentous  case;  because  your 
verdict  of  "  guilty  "  or  "  not  guilty,"  may 
affect  the  peace  and  quietness  of  the  conn- 
try  P  (a)  But,  whatever  may  be  its  effect 
on  the  community  at  large,  I  deny  the 
right  of  any  community,  because  it  may  be 
useful  to  themselyes,  to  take  one  farthing 
of  the  property,  or  to  touch  one  hair  of 
the  head  of  any  man,  or  to  deprive  any 
man  of  one  moment's  liberty,  because  it 

(a)  "  Saoh,  Qentlemen,  has  been  the  conduct 
of  the  Attorney  General  in  this  prosecution  as 
to  the  law  ;  and  then,  after  stating  the  law,  he 
comes  to  the  facts  of  this  '  momentous '  case. 
Yes,  I  agree  with  him — it  is  a  '  momentous '  case 
— ^but,  no  doubt,  I  don't  agree  with  him  in  his 
reasons  for  calling  it  so.  That  he  thinks  it  a 
'momentous'  case  I  have  no  doubt,  but  that 
feeling  has  reference  to  the  effects  it  must  have 
upon  his  own  position  with  his  own  party.  No 
doubt  it  is  a  <  momentous '  case  to  him,  and  be- 
cause he  thus  feels  it,  this  prosecution  has  been 
carried  on  as  such  things  ever  are  when  the 
party  conceraed  is  not  the  prosecutor  for  the 
crown,  but  on  account  of  himself.  It  is  evident 
that  he  is  influenced  by  the  consideration  of  the 
position  in  which  he  may  be  placed  with  his 
party,  and,  therefore,  gentiemen,  you  have  wit- 
nessed the  asperity,  I  will  call  it,  with  which  he 
has  conducted  this  case.  He  calls  this  a  <  mo- 
-mentous  case.*  It  is  not  so  called  by  him  because 
your  verdict  of  '  guilty  or  not  guilty '  may  pro- 
duce peace  and  quietness  in  the  country.'* — 
Fiannedp*»  Report. 


may  be  useful  to  them  or  to  the  state  to 
do  so — common  justice  revolts  at  the 
notion  of  inflicting  punishment  on  one 
man  to  serve  the  purposes  of  others,  how- 
ever numerous.  Your  verdict  of  guilty  or 
not  guilty  may  or  may  not  be  serviceable 
to  the  community.  Bui  I  deny  your 
right,  when  considering  the  question  of 
guilt'  or  innocence,  to  entertain  one 
thought  of  the  effect  of  your  verdict  upon 
the  people  at  larg»,  or  even  on  the  whole 
human  race.  Gentlemen  of  the  jury, 
when  a  man  is  fairly  convicted — ^when  a 
jury  pronounce  him  to  be  a  criminal — 
then  arises  the  question  how  he  is  to  be 
dealt  with  as  to  his  punishment,  having 
reference  to  the  good  of  the  country.  But 
while  I  stand  here  on  trial,  and  until  I 
am  found  guilty,  I  am  presumed  by  the 
law  to  be  innocent,  and  it  is  then  a  fair 
ingredient  in  the  consideration  of  the 
weight  of  punishment ;  the  public  good 
may  then  be  considered  in  measuring  the 

Eunishment.  I  deny  the  right  of  any 
uman  being  to  plead  his  own  good  as  a 
reason  for  my  conviction.  Yet  this  is  the 
reason  involved  in  the  suggestion  made 
to  you,  that  this  is  a  momentous  case. 

[Counsel  proceeded  to  argue  that  the 
case  was  momentous  because  it  was 
intended  to  put  down  freedom  of  discus- 
sion, and  the  exhibition  of  the  great 
physical  force  by  which  all  ereat  popular 
victories  had  been  achieved.! 

The  Court  having  adjourned  for 
luncheon,  during  the  interval  the  Attorney 
Chneral  sent  a  challenge  to  Fitzgihbon. 
On  the  Court  resuming  their  seats  upon 
the  bench : — 

FUzgihbon :  My  Lords,  as  I  was  coming 
into  Court,  after  having,  from  the  effects 
of  illness,  endeavoured  to  take  a  little  rest 
in  the  library,  borne  dovm  by  an  exertion 
not  very  seasonable,  having  regard  to  the 
state  of  my  health,  a  note  was  put  into  my 
hand,  signed  by  the  Attorney  Oeneral^ 
which  I  ask  him  now  to  place  in  your 
lordship's  hands. 

The  Attorney  General  made  no  reply. 

Fit»gitibon  continued :  My  Lords,  I  hone 
that  in  opening  the  case,  I  did  very  clearly 
and  veiy  plainly  express  my  sense  of 
the  position  in  which  I  had  been  pro« 
fessionally  placed.  I  think  I  did  very 
clearly  and  plainly  express  what  my  feel- 
ings were  in  respect  to  the  gentlemen  who 
here  represent  the  Crown.  I  very  clearly 
separated  any  reference,  in  what  I  said, 
to  my  private  feelings^  f^om  what  I  con- 
ndered  my  duty  required  of  me  to  ex- 
press, not  in  reference  to  themselves 
personally,  but  to  their  conduct  in  this 
prosecution ;  and  I  do  not  think  that  I 
traveUed  out  of  the  line  of  my  duty  in 
maldng  those  obaerrations.  I  observed 
upon  no  act  or  thought  of  a  single  one  of 
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them,  except  an  act  done  or  a  thought 
expressed  in  the  coarse  of  this  prosecntion. 
I  bald  very  plainly  and  distinctly  that  I 
would  despise  myself  if  I  left  unobserved 
any  point  upon  which  my  client  might 
observe  if  he  were  in  my  position,  and 
defending  himself  as  his  own  counsel,  or 
I  in  his,  as  a  traverser  at  the  bar,  and 
defending  myself.  I  pursued  what  I  con- 
sidered to  be  the  course  which  niy  duty 
indicated,  and  I  don't  think  I  went 
beyond  it.  Now,  my  Lords,  I  ask  the 
Attorney  Qeneral  to  hand  up  that  note; 
and  if  he  will  not,  I  will  tell  your  lord- 
ships the  substance  of 'it.  He  tells  me 
in  that  note  that  I  have  given  him  a  per- 
sonal  offence,  and  he  calls  upon  me,  if  I  don't 
apologise  for  it,  to  name  a  friend.  I  need 
not  advert  further  to  his  position  or  to  mine 
on  the  present  occasion,  nor  is  it  necessary 
for  me  to  refer  to  my  peculiar  position  at 
this  moment,  while  defending  one  of  the 
traversers  here ;  but,  with  these  observa- 
tions, I  shall  leave  it  with  your  lordships 
to  deal  with  his  conduct. 

Attorney  General:  K  Mr.  FUxgihbon  has 
any  application  to  make  to  the  Court,  let 
it  be  made  in  the  usual  form.  Let  him 
make  an  affidavit,  setting  forth  all  the 
facts. 

Fitzgibhon:  I  never  will. 

Attorney  Qeneral :  He  would  then  have 
to  state  that  he  attributed  to  me  in  this 
Court— «nd  it  was  so  taken  down  in  writ- 
ing by  some  of  my  friends — that  my 
public  conduct  in  the  conducting  and 
carrying  on  of  these  prosecutions  was 
influenced  by  private  and  dishonourable 
motives,  by  the  effect  which  the  result  of 
this  prosecution,  in  its  failure  or  other- 
wise, might  have  upon  myself  or  my 
personal  interests.  1  do  not  think  any 
counsel  is  justified,  even  in  hb  public 
copacity,  in  attributing  such  unworthy 
and  unwarrantable  motives  to  me,  as  that 
I  could  be  influenced  in  this  case  by  my 
interests  with  respect  to  the  political  party 
to  which  I  belong.  I  did  then,  and  I  do 
still,  feel  very  much  offeuded  at  it — very 
much  irritated  at  such  an  allusion — and  1 
consider  that  no  observation  which  could 
be  used  could  more  strongly  tend  to  excite 
such  a  feeling.  Certainlv,  if  language  of 
the  kind  was  not  intended  to  convey  a 
personal  imputation  on  myself,  I  cannot 
conceive  anything  easier  than  for  a  gen- 
tleman to  state  that  he  had  been  mis- 
understood by  myself  and  my  friends. 
These  are  the  circumstances,  and  if  there 
is  any  question  to  be  properly  brought 
before  the  Court,  whatever  its  rule  may 
be,  I  am  perfectly  certain  it  will  not  sanc- 
tion any  personal  imputations  on  the 
counsel  who  are  engaged  in  conducting  it. 

Moore  rose  to  adcu*^  the  Court. 

Fitzgibhon :  I  beg  your  pardon ;  allow 


me  to  address  the  Court.  My  Lords,  I 
could  very  well  understand  the  good  sense 
and  propriety  on  the  part  of  the  Attorney 
Qeneral  of  calling  my  attention  to  any- 
thing which  I  said  that  might  have 
offended  him,  and  I  could  equally  under- 
stand the  propriety  of  my  acting  in 
accordance  with  the  feelings  and  princi- 
ples of  a  gentleman,  had  he  permitted  me 
the  opportunity  of  taking  that  course 
which  propriety  would  dictate.  I  will  not 
now  say  what  I  might  have  done  under 
the  circumstances,  for  that  was  not  the 
way  he  acted ;  but,  with  a  pistol  in  his 
hand,  he  says  to  me,  **ril  pistol  you 
unless  vou  make  an  apology  " ;  and  I  can- 
not help  telling  bim  now,  that  such  a 
course  won't  draw  an  apology  from  me. 

The  Judges  having  consulted  together, 

Pennefatheb,  L.C.J. :  Mr.  Moore,  you 
were  going  to  make  some  observations  a 
while  ago. 

Moore :  Really,  my  Lords,  I  am  afraid, 
after  what  has  lately  occurred,  of  making 
any  observation  at  all  in  the  matter. 
What  I  was  going  to  take  the  liberty  of 
suggesting  to  the  Court,  in  reference  to 
an  occurrence  which  I  am  sure  every 
individual  member  of  the  bar  and  the 
public  will  equally  regret,  in  a  case  like 
the  present,  where  the  feelings  of  every 
person  engaged  on  the  one  side  or  on  the 
other,  are  necessarily  very  much  excited; 
and  in  which  I  should  hope  every  indul- 
gence might  be  extended  to  anything 
irregular  that  may  have  occurred — what  I 
was  going  to  take  the  liberty  of  suggesting 
was,  that  as  there  appears  to  exist  a  very 
warm  feeling  on  one  side  and  on  the 
other,  an  opportunity  should  be  afforded 
of  allowing  that  to  subside,  and  of  remov- 
ing on  both  sides  any  misconception  that 
may  have  previously  existed.  That  was 
the  proposition  I  was  going  to  take  the 
liberty  of  making.  I  cannot  attempt  to 
justify  what  has  taken  place,  nor  am  I 
authorised  to  interfere  in  it;  but  from  the 
position  which  I  have  the  honour  to  hold, 
and  the  sincere  personal  regard  I  enter- 
tain for  both  gentlemen,  and  thinking  it 
might  be  desirable  for  their  own  sakes, 
for  the  interests  of  the  profession,  and  the 
sake  of  the  public  at  large,  if  the  Court 
would  allow  some  interval  to  elapse,  in 
order  that  those  feelings  may  subside, 
and  this  most  unpleasant  affair  may  bo 
satisfactorily  arranged,  I  have,  on  this  ac- 
count, been  induced  to  offer  my  suggestion. 

Pbnnepathbr,  L.C.J. :  The  Court  are 
very  much  indebted,  and  very  much 
obliged  to  you,  Mr.  Moore,  for  the  part 
you  have  taken,  and  the  short  explanation 
you  have  given.  The  Court  feel  them* 
selves  placed  in  a  very  embarrassing  and 
perplexing  situation.  'They  feel  unwilling 
to  give  any  intimation  of  their  opinion 
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as  to  the  propriety  or  impropriety  of  what 
has  taken  place  in  Oourt,  being  willing  to 
make  allowance  for  the  excited  feelings 
of  the  gentlemen  concerned  in  a  case  of 
this  nature,  which  may  carry  them  beyond 
what  their  cool  judgment  would  approve 
of.  They,  therefore,  give  no  sort  of  in- 
timation at  present  of  what  their  opinion 
is  in  regard  to  the  conduct  of  the  gentle- 
men on  either  side  nendiug  the  trial  of 
this  case.  They  feel  it  to  be  rery  em- 
barrassing to  be  required  to  pronounce 
any  sort  of  opinion  while  a  case  of  this 
nature,  in  which  the  public  is  so  much 
interested,  is  denending  before  the  Court, 
the  jury,  and  tne  public  at  large ;  and 
they  also  feel  that  of  all  men  in  the  pro- 
fession the  Attorney  General  is  the  last 
man  who  onght  to  have  allowed  himself 
to  be  betrayed  into  such  an  expression  of 
feeling  as  has  been  stated  to  the  Court  as 
having  taken  place  in  the  very  presence 
of  the  Court ;  for,  although  it  took  place 
during  our  temporary  withdrawal  and 
we  were  not  personally  present,  it  yet 
occurred  while  the  Court  was  sitting  in 
the  discharge  of  its  judicial  functions. 

Attorney  Oeneral:  I  have  to  state,  and 
my  friends  tell  me  so,  that  that  note  was 
written  very  hastily ;  but  considering  the 
position  I  was  placed  in,  and  the  strongly 
irritated  feeling  I  was  under,  I  concur  in 
what  has  been  suggested  to  me,  and  I 
have  no  objection  to  withdraw  that  letter, 
but  I  shall  make  no  farther  terms  about 
it.  I  feel  that  I  was  very  hardly  dealt 
with,  and  I  leave  it  to  the  Court  to  con- 
sider what  course  the  gentleman  who 
used  that  language  ought  to  adopt  in 
regard  to  what  is  aue  to  me. 

PBMKEVAiHEa,  L.C.  J. :  The  Court  are 
bound  to  consider  what  took  place  as  if  it 
occurred  during  the  business  of  the  Court, 
and  we  can't  by  any  possibility  allow  it  to 
go  further.    It  must  be  put  a  stop  to. 

Moore:  I  know  how  very  difficult  a 
position  I  am  placed  in ;  but  X  would  take 
the  liberty  of  suggesting  to  Mr.  Fitzgibbon, 
after  what  has  been  said  b}r  the  Attorney 
Oeneral,  that  he  should  admit  that  he  has 
fallen  into  an  error,  which  any  man  may 
fall  into ;  and  I  only  suggest  to  him  what 
I  woul.d  do  myself  if  I  were  placed  in  the 
same  unpleasant  situation. 

FUzgiSbon:  Your  lordships  have  heard 
— and  all  who  are  now  present  have  heard 
— ^what  feU  from  mo  in  the  course  of  my 
address  to  the  jury.  The  Attorney  General 
has  repeated  what  he  says  was  taken  down 
as  my  luigpiage,  and  he  says  that  I 
imputed  to  him  dishonourable  motives — 
of  oeing  uifluenced  in  his  public  conduct, 
in  regard  to  these  prosecutions,  by  the 
love  of  place,  or  desire  of  nlace  or  personal 
advantage  to  himself.  My  Lords,  that 
language  did  not  come  from  me— I  care- 


ftdly  avoided  it.  I  spoke  of  Lord  Coke 
and  others  being  influenced  by  those  feel- 
ings which  every  public  prbsecutor  was 
more  or  less  influenced  by  in  those  days, 
and  whicli  might  appear  to  influence 
public  justice ;  but  I  appeal  to  your  lord- 
ships* recollection  whether  I  ascribed  to 
the  Attorney  Oefn&ral  one  single  feeling 
dishonourable  to  him  more  than  what  I 
suggested  was  the  cause  of  unusual  warmth 
in  a  public  prosecutor  in  all  cases  of  this 
kind.  I  regret  extremely  that  the  Attorney 
General,  before  he  took  the  course  he  did, 
did  not  address  me,  for  I  stand  here  un- 
conscious of  having  either  said  an^hing 
or  done  any  act  with  the  intention  of 
wounding  the  feelings  of  another.  I  never 
imputed  personal  motives  of  a  dishonour- 
able nature  to  the  Attorney  General,  What 
I  have  done,  my  Lords,  in  this  case,  and 
what  I  have  said  I  have  said  and  done  in 
the  discharge  of  what  I  conscientiously 
felt  to  be  the  duty  I  owed  to  mv  client. 
I  did  not  speak  of  him  except  in  the  open- 
ing of  my  address  to  the  jury,  and  in  what 
terms  did  I  speak  of  him  then  P  I  spoke 
of  him  as  a  gentleman  in  the  best  sense  of 
the  word — I  spoke  of  him  as  a  lawyer  in 
the  best  and  most  dignified  sense  of  the 
word.  Such  is  the  character  and  extent 
of  the  language  which  I  applied  to  him 
personally.  Did  I  not  say  all  that  in  his 
behalf;  and  did  I  not  add  that  my  per- 
sonal experience  of  him  fully  warranted 
me  in  saying  thus  much  P  This  was  the 
extent  of  my  personal  allusions  to  the 
Attorney  General,  and  if  in  the  subsequent 
part  of  my  address  I  made  any  reference 
to  him,  I  did  so  in  the  discharge  of  the 
duty  which,  as  an  advocate,  I  owe  my 
client,  and  my  remarks  were  meant  to 
apply  to  his  conduct  in  the  present  case, 
and  to  nothing  else.  I  am  not  disposed  to 
claim  as  a  right  the  privilege  of  canvass- 
ing the  conduct  of  the  Attorney  General, 
K  it  be  a  right  it  is  to  me  a  most  painful 
one,  but  when  I  am  defending  a  gentle- 
man who  has  done  me  the  honour  of  con- 
fiding to  me  his  defence,  where  he  is 
accused  of  an  atrocious  oflence,  I  feel  it  to 
be  my  imperative  dutv  to  analyse  the 
official  conduct  of  the  first  law  officer  of 
the  Crown  in  the  present  case ;  but  out  of 
the  present  case  I  will  not  travel.  I  spoke 
of  the  AtUn'ney  General  as  a  public  man, 
and  as  such  only,  in  reference  to    the 

§  resent  prosecution.  I  spoke  of  his  con- 
uct  in  the  present  case ;  but  out  of  the 
present  case  I  did  not  for  a  moment 
travel,  nor  did  I  allude  to  one  solitary  act 
of  his  life  unconnected  with  this  tri^, 
and  am  I  to  be  told  that  I  am  to  make  an 
apology  to  a  gentleman  who  — ^ 

Pennefatheb,  L.C.J.:  You  may  have 
misunderstood  the  Attorney  General,  Mr. 
Fitzgibhon. 
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FUegiblon:  My  Lord,  it  is  totally  im- 
possible that  I  could  have  misonderstood 
nizn. 

Peknevathee,  L.C.J.:  Yes,  but,  Mr. 
Fitxgibhon,  we  are  all  liable  to  fall  into 
error,  and  it  is  possible  that  there  may  be 
miriconceptions  on  bo^  sides. 

Fitggibbon :  My  Lords,  the  first  emotion 
of  my  mind  when  I  got  his  note  was — no, 
I  will  not  say  what  it  was— my  second 
was  to  let  him  get  oat  of  the  difficulty  in 
which  he  had  placed  himself. 

Fenhef ATHEK,  L.C.J. :  I  was  going  to 
say  that  the  whole  matter  has  now  been 
laid  under  the  consideration  of  the  Court, 
and  that  there  was  no  necessity  to  ^  any 
further  into  a  statement  of  the  circum- 
stances. 

Fitzgibbon :  I  have  been  misunderstood, 
my  Lord.    I  do 

Pbnuefather,  L.CJ.  :  The  Attorney 
General  has  withdrawn  the  note  he  ad- 
dressed to  fou,  Mr.  FitegUiban.  He  has 
expressed  his  regret  that  it  was  written, 
and  wishes  it  to  be  regarded  as  if  it  had 
never  been  written.  He  misunderstood 
you. 

Fikgibhon :  My  Lords,  any  man  must 
have  grossly  misunderstood  me  who  im- 
putes to  me  the  intention  of  attributing 
base  motives  to  any  one  in  the  discharge 
of  my  professional  duty.  If  I  could  for  a 
moment  imagine  that  any  man  could 
conscientiously  suppose  me  capable  of 
such  gross  conduct  as  that  of  imputing  to 
the  Attorney  General  base  motives — I  have 
nothing  on  earth  to  say  to  his  motives — 
I  can  only  say  that  such  a  man  has  grossly 
misinterpreted  me.  Were  I,  indeed,  ca- 
pable of  acting  such  a  part,  I  could  never 
again  esteem  or  respect  myself,  and  the 
direst  punishment  tnat  couVl  befall  me 
would  DC  the  self-reproach  which  would 
follow  me  in  every  scene  of  my  life.  I 
only  spoke  of  the  Attorney  General  in  his 
official  character  as  the  law  officer  of  the 
crown,  and  my  remarks  had  onlv  refe- 
rence, I  again  repeat,  to  his  conduct  in 
the  present  case. 

Moore:  The  gentlemen  at  both  sides 
having  given  every  explanation  that  could 
be  expected  from  them,  of  whatever  was 
disagreeable  in  this  distressing  occurrence, 
1  hope  that  the  matter  may  now  be  fairlj 
considered  as  set  nt  rest.  I  trust  that  it 
will  be  passed  over  in  silence,  and  con- 
signed to  oblivion  for  ever. 

Pennepathsb,  L.C.J.,  said  that  the 
(]l<)urt  felt  exceedingly  obliged  to  Mr. 
Moore  for  the  pari  he  had  taken  on  this 
perplexing  and  distressing  occasion.  The 
matter  was  now  at  rest,  and  the  Court 
most  earnestly  trusted  that  it  would  not 
be  necessary  hereafter  to  advert  in  any 
manner  whatsoever  to  what  had  taken 
place.    I  should  hope  it  is  not  necessary 
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to  say  any  more  on  the  matter  than  has 
been  already  stated. 

Attorney  General:  I  of  course  acquiesce 
in  every  thing  that  has  fallen  from  the 
Court.  I  have  withdrawn  the  note,  and, 
inasmuch  as  I  understood  Mr.  FxtngQibon 
to  repudiate  the  idea  of  imputing  any  un- 
worthy or  personal  motives  to  me,  loan 
only  say  I  am  satisfied. 

Pennefatheb,  L.C.J. :  That  this  un- 
pleasant matter  may  at  once  be  set  at  rest, 
the  Court  think  that  they  may  call  upon 
each  gentleman  to  declare  that  he  is  satis- 
fied to  abide  by  what  has  just  fallen  from 
Mr.  Moore. 

Fitzgibbon:  I  can  only  say  that  I  did 
not  mean  to  attribute  any  unworthy 
motive  to  the  Attorney  General^  and  I 
have  no  other  feeling  towards  him  at  the 
present  moment  differing  from  what  I  felt 
this  morning. 

FUzgibbon  then  resumed  his  address  to 
the  jury.  I  hope,  gentlemen,  that  you 
will  not  misinterpret  any  observations 
which  in  the  course  of  this  trial  I  may 
deem  it  my  duty  to  address  to  you  in 
reference  to  the  conduot  of  those  who 
have  conducted  this  prosecution  on  the 
part  of  the  crown,  and  I  trust  you  will 
invariably  keep  it  in  mind  that  nowever 
strong  may  be  my  animadversions  on 
the  course  pursued  by  any  of  the  law 
officers,  it  is  not  my  intention  to  attribute 
impure  motives  in  any  quarter,  for  I  have 
nothing  to  do  with  the  motives  of  any 
man  in  this  case.  I  have  only  to  analyse 
their  official  acts,  and  their  official  acts 
I  will  analyse,  for  it  would  be  the  g^rossest 
injustice  to  the  defendants  in  this  case 
that  your  attention  should  not  be  called  to 
every  act  of  the  prosecutors,  in  order  that 
you  may  not  be  improperly  influenced  in 
your  verdict  by  any  professional  impro- 
miety  they  may  have  boon  guilty  of. 
There  are  certain  rules  which  ought  to  be 
observed  in  the  conducting  of  all  legal 
cases,  and  more  particularly  criminal 
cases,  and  when,  as  in  duty  bound,  I  shall 
come  to  make  observations  on  the  breaches 
of  these  rules  that  have  been  committed  in 
the  present  case,  I  trust  you  will  not  for- 

§ct  that  it  is  against  the  officer  and  not 
le  man  that  my  remarks  are  directed. 
[It  is  the  rule  in  opening  a  case  that 
counsel  should  not  state  against  the  ac- 
cused anvthing  that  he  does  not  feel  per- 
suaded that  he  will  be  able  subsequently 
to  substantiate  and  convert  into  evidence. 
The  Attorney  General  has  read  the  Ixurd 
Lieutenant's  Proclamation  in  1831,  brand- 
ing the  Repeal  agitation  as  seditious  and 
Lord  Althorp's  description  of  Mr.  O'Con* 
nelVs  conduct  in  the  same  year  as  "in- 
surrectionanr  and  rebellious,"  and  he  has 
further  told  the  joiy  that  Lord  Johm 
RiieeeU  stated  in  the  House  of  Commona 
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in  1831  thafc  the  Eepeal  of  the  Union 
wonld  lead  to  the  dismemberment  of  the 
empire,  the  destmction  of  the  British 
monarchy,  and  the  establishment  of  a  fieroe 
democrafoy ;  and  that  Lord  Ebrington  de- 
clared that  he  would  sooner  have  civil 
war  than  Bepe^L  All  these  statements 
are  irrelevant,  they  have  not  been  proved 
in  evidence  and  their  introduction  to  pre- 

i'udice  the  Jury  is  a  departure  from  all 
egal  rules.  J 

At  twenty  minutes  to  five,  counsel  ap- 
plied to  adjourn. 

PENNBrATH£S,  L.C.J. :  The  public  time 
is  much  occupied— I  will  m»t  say  abused — 
you  have  now  followed  three  other 
counsel;  and  I  thought  yesterday  you 
would  have  finished  to-day,  and  the  Court 
is  disappointed. 

The  Court  adjourned. 

Wednesday,  January  31. 

FUssgtbbon  resamed  and  commented  on 
the  extracts  fh>m  €^OowneW9  speeches 
read  by  the  Crown. 

His  words  at  Mallow : 

'<  I  never  felt  such  a  loathing  for  speechifying 
as  at  the  present  time," 

did  not  mean  insurrection,  nor  did  the 
Government  attach  that  meaning  to  them, 
or  they  would  have  indicted  him  for  high 
treason. 

'*  If  (this  is  another  passage)  they  assail  ns 
to-morrow,  and  if  we  shall  conquer  them,  as  we 
will  one  day,  the  first  use  we  should  make  of 
the  victory  wonld  be  to  place  the  sceptre  in  the 
hand  of  our  Queen." 

Bemember  the  great  stress  laid  bv  the 
Attorney  General  on  fchat  passage.  What, 
said  he,  is  the  subject  to  mean  by  that, 
except  that  he  is  first  by  force,  aud  war,  and 
rebellion,  and  insurrection,  to  take  that 
sceptre  out  of  the  hand  of  that  Sovereign  P 
How  else  could  he  talk  of  restoring  it  to 
her  P  That  is  his  argument ;  but  do  you 
believe  that  Mr.  O'Connell  ever  in  the 
course  of  his  long  Ufe,  gifted  as  he  is 
with  an  extensive  understanding  that 
belongs  to  few  persons— do  vou  oelieve 
that  he  ever  was  dolt  enough,  driveller 
enough,  idiot  enough,  to  imagine  that  he 
or  any  man,  against  the  sense  of  the 
rational  body  of  British  subjects,  could 
wrest  the  sceptre  from  the  hand  to  whom 
it  belongs  by  hereditary,  and  just,  and 
legal,  and  constitutional  right  P  He  never 
could  be  absurd  enough  to  fancy  in  his 
mind,  or  entertain  the  most  distant  notion 
on  earth,  that  it  could  ever  be  in  his 
power  to  have  the  bestowing  of  that 
sceptre  on  any  human  being  whatever, 
much  less  the  Sovereign  to  whom  it 
rightly  and  properly  and  justly  belong, 
»nd  belongs  not  with  the  assent — not  with 


the  consent  —  but  with  the  heartfelt 
acclamation  of  every  subject  in  every  part 
of  her  dominions.     He  says  : 

**  Have  we  not  the  ordinary  courage  of  the 
English?*' 

and  oh,  says  the  Attorney  Generait  what 
could  thev  want  courage  for  but  for  the 
battle  P  Is  no  courage  necessary  to  keep 
your  peaceful  and  moral  position,  and  to 

Eersevere  against  every  threat  of  violence 
y  the  moral  force  of  moral  opinion  to 
seek  for  your  rights  by  exposing  the 
injustice  you  are  suffering  P  Is  no  courage 
necessary  for  that  P    He  says : 

**  Are  we  to  be  called  slaves,  and  trampled 
under  foot  ?  " 

— alluding  to  the  news  that  had  come  of 
the  armament  that  was  to  be  sent  into 
Ireland  to  trample  under  foot  those  that 
met  peaceably : 

"They  will  never  (he  says)  trample  me  at 
least.  I  was  wrong ;  they  may  trample  me  ! 
but  it  will  be  my  dead  body  they  shall  trample 
upon,  not  the  living  man  I " 

What  does  the  Attorney  General  tell  you 
that  means  P  That  they  shall  not  trample 
upon  me  until  I  have  first  regularly 
battled  with  them  with  pikes,  and  muskets, 
and  cannon  P  we  shuil  first  meet  in 
battle  array,  and  have  a  battle,  and  I 
will  fight  in  the  battle  until  I  am 
killed,  and  then,  perhaps,  they  may 
trample  upon  my  body.  But  where  were 
the  soldiers  or  rebels  that  were  to  stand 
to  Mr.  O'GonneWe  back  in  that  physical 
battle  P  Have  they  given  you  a  single 
particle  of  evidence,  that  one  single 
man  ever  made  one  single  movement 
in  any  part  of  Ireland  towards  a 
preparation  of  any  description  with  a 
view  to  a  physical  contest  P  Are  you 
to  be  callea  upon  to  believe  that  Mr. 
0*ConneU  could  have  alluded  to  himself 
falling  in  battle  P  He  was  well  aware  that 
there  was  a  vast  amount  of  physical  force 
in  the  country,  and  that  it  was  very 
possible  that  that  force  might  be  called 
into  action  for  the  purpose  of  scattering 
and  dispersing  one  of  the  peaceable  meet- 
ings, convened  with  the  constitutional 
design  of  petitioning  Parliament.  And 
what  he  meant  to  convey  was  manifestly 
this,  that  in  the  event  of  any  such  thing 
being  attempted,  the  police  and  myrmi- 
dons of  the  government  would  find  him 
standing  at  nis  post,  amid  the  peaceful 
muJtituae,  unarmed  and  undismayed,  and 
firmly  resolved,  despite  of  every  menace, 
to  use  against  his  adversaries  the  only 
weapons  ne  had  ever  used — the  eloquent 
tongue,  and  the  expansive  mind  that  God 
had  endowed  him  with.  That  is  the  cou- 
rage to  which  Mr.  O'OonneU  manifestly 
referred — that  was  his  determination,  and 
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when  he  allndod  to  death,  it  is  clearly 
evident  that  he  used  the  word  in  no  other 
signification  than  that  which  I  have  at- 
tributed to  it. 

ITo  show  that  O'ConnelVa  intentions 
wore  peacef  al,  coan&el  read  seyeral  extracts 
from  his  speeches  against  the  Chartists, 
including  one  of  October  5,  1841 : 

"  He  wtks  for  obtaining  the  highest  political 
advantages  bj  means  of  die  law  and  eonstita- 
tion,  by  a  struggle  of  all  good  and  peaceable 
men,  and  without  shedding  one  drop  of  human 
blood^the  violation  of  any  right— or  the  spoli- 
ation or  injury  of  one  particle  of  human  pro- 
perty. •  •  •  The  people  «»f  Ireland  meant 
to  obtain  the  restoration  of  their  native  parlia- 
ment by  those  means  which  all  wise  and  good 
men  could  sanction,  and  on  which,  he  trusted. 
Providence  would  smile — by  means  of  the  law 
and  constitution.  The  law  was  good  enough, 
and  the  constitution  abundantly  sufficient  tor 
that  purpose,  and  they  could,  without  any  diffi- 
culty, work  out  their  political  salvation  in  the 
channels  which  that  law  and  constitution  gave 
them.  ...  I  move  that  that  letter  be  in- 
serted on  our  minutes,  and  that  the  thanks  of 
the  association  be  given  to  the  Bepealers  of 
Salford  and  the  neighbouring  towns,  for  resist- 
ing any  entreaties  of  the  Chulists  to  join  their 
illegal  association.  The  Chartists  are  men  of 
fire  and  faggot,  of  slaughter  and  bloodshed. 
They  have  already  signalized  their  principles 
by  an  attack  on  the  Queen's  troops,  in  which 
they  were  defeated.  ...  It  is  our  most 
sincere  wish  that  turbulence  and  outrage  should 
be  suppressed ;  but  I  thank  my  Gk>d  that  al- 
though such  a  state  ^f  things  bad  at  one  time 
prevailed  to  a  certain  extent,  it  has  so  dimin- 
ished, that  at  present  it  may  be  said  to  have 
scarcely  existence  at  all  in  this  country.  .  .  . 
I  respect  the  rights  of  the  landlord;  I 
do  not  want,  &r  be  the  thought  from  me,  to 
plunder  them  of  their  properties.  .  .  . 
We  will  not  violate  any  law.  .  .  .  We 
seek  but  for  equality  wiUi  England— we  seek 
no  more.  ...  I  move,  sir,  a  form  of  ad- 
dress to  our  revered  and  beloved  Sovereign,  who 
is  not  the  Queen  of  a  faction  or  party,  but  of 
her  entire  people.  She  is  not  the  Queen  whose 
h«;altn  has  been  received  with  nine  times  round, 
and  rounds  of  the  Kentish  fire,  by  the  Orange 
Association.  No  ;  but  a  Queen  who  is  the  first 
of  her  race  who  has  shown  a  disposition  to  do 
perfect  justice  and  fairness  to  Ireland — the 
Queen  who  has  evinced,  in  a  peculiar  degree, 
some  of  those  qualities  which  distinguish  her 
race,  without  their  obstinacy,  in  her  blessed  pei^ 
severance  to  reign  for  the  benefit  of  her  entire 
people." 

Is  that  the  language  of  a  traitor  P 

Counsel  also  referred  to  O'ConnelVs  de- 
nunciation of  Bibbonism,  and  to  the 
peacefolness  of  all  his  meetings,  and  to 
his  declaration  at  the  meeting  of  the 
Association  on  March  9 : 

♦*  No,  there  shall  not  be  one  drop  of  blood 
shed  in  Ireland,  as  long  as  I  live,  in  any  political 


strugffle  whatever.  .  .  .  Man  is  not  en- 
titled to  shed  the  blood  of  his  fellow-creature, 
and  the  red  arm  of  God's  vengeance  falls  sooner 
or  later  on  the  murderer.  .  .  .  During 
the  entire  struggle  for  Catholic  Emabcipation^ 
no  man  was  even  charged  with  riot,  or  with  the 
slightest  offence  respecting  property.  .  .  . 
Not  a  drop  of  human  blood  was  ever  mingled 
with  our  contest,  nor  is  the  weight  of  it  on  our 
souU,  or  the  guilt  of  it  on  our  minds  j  but  we 
obtained  that  miirhty  political  revolution  with- 
out crime  and  without  bloodshed,  by  the  inces- 
sant exertion  of  our  constitutional  fiiculties,  and 
by  the  gigantic,  aye,  the  electric  force  of  public 
opinion,  in  favour  of  right  and  justice." 

Counsel  read  various  other  passaees 
from  O'ConnelVa  speeches  professing  his 
loyalty  to  the  Crown,  and  denouncing 
the  commission  of  crime,  and  again 
adverted  to  the  doctrine  of  conspiracy.] 

Gentlemen,  the  definition  given  you  by 
the  Attorney  General  of  the  crime  of  con- 
spiracy desctibes  no  crimu  at  all ;  for  you 
must  recollect,  that  a  combination  or 
agreement  does  not  imply  guilt;  to  do 
some  illegal  act  implies  no  guilt;  or  to 
efiect  an  illegal  purpHDse  by  illegal  means 
implies  no  guilt.  In  BexY,  Twmer,  (a)  which 
charged  a  conspiracy  to  snare  hares  on 
land  belonging  to  T.O,,  and  to  go  on  such 
land  armed  with  bludgeons  for  the  purpose 
of  opposing  anyone  who  attemptea  to 
interfere,  a  motion  was  made  in  arrest 
of  judgment  for  the  insufiBciency  of  the 
charge,  on  the  ground  that  it  was  only 
that  of  an  agreement  to  commit  a  mere 
trespass  upon  the  property  and  to  set 
snares  for  hares,  and  was  not  an  indictable 
ofienco,  but  at  most  only  an  injury  of  a 
private  nature.  The  j  ndgment  was  arrested 
by  Lord  Ellenhorough.  Was  the  project  of 
those  eight  persons  honest  P  was  it  inno- 
cent P  In-  that  case,  on  the  motion  in 
arrest  of  judgment.  Lord  EllMborouoh,  in 

giving   the  unanimous   decision  of  the 
ourt,  said,  alluding  to  a  case  cited : 

**  That  was  a  conspiracy  to  indict  another  of  a 
capital  crime,  which,  no  doubt,  is  an  offence, 
and  the  case  of  Bex  v.  Eccles  and  others  was 
considered  as  a  conspiracy  to  do  an  unlawful  act 
affecting  the  public.  But  I  should  be  sorry  that 
the  cases  of  conspiracy  against  individuals, 
which  had  gone  far  enough,  shotild  be  pushed 
still  further.  I  should  be  sorry  to  have  it  doubted 
whether  persons  agreeing  to  go  and  sport  upon 
another's  ground—in  other  words,  to  commit  a 
civil  trespass— should  be  thereby  in  peril  of  an 
indictment  for  an  offence  which  would  subject 
them  to  infiunons  punishment." 

It  may  be  said  that  the  present  case  is 
analogous  to  the  case  referred  to  by  Lord 
EUenborough — ^that  is,  the  case  of  BeoB  y. 
EceleB—BA  afiecting  Uie  public,  that  like 


(a)  IS  East  228. 
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as  in  that  case  the  parties  had  combined 
to  restrict  trade,  ana  as  they  did  so,  they 
were  ^nilty  of  conspiracy.  But  I  say,  to 
be  guilty  of  a  conspiracy,  the  parties  must 
be  proved  to  have  acted  tojzether  with  a 
criminal  mind.  The  true  distinction  is, 
that  to  be  a  conspiracy  there  most  be  a 
criminal  act  performed ;  because  if  the 
means  be  criminal,  to  pnt  the  means  in 
execution  is  a  crime,  and  therefore  know- 
ing and  believing  it  to  be  a  crime  is 
essential  to  constitute  a  conspiracy.  Al- 
though I  deprecate  the  notion  of  defining 
crime,  so  as  to  bind  a  junr  by  the  definition 
and  to  take  from  them  the  decision  on  the 
question  of  guilt  or  innocence,  and  to 
conclude  them,  as  it  were,  by  the  defini- 
tion, so  as  to  make  it  matter  of  law ;  yet 
crime  may  be  defined  and  ought  to  be 
defined  for  technical  and  legal  purposes, 
in  order  to  know  how  to  frame  the  indict- 
ment ;  and  also  for  the  purpose  of  knowing 
what  judgment  to  give  wnen  a  partv  is 
found  guilty  bj  l£e  jury.  For  these 
purposes  a  definition  is  proper  and  neces- 
sary ;  but  for  the  purpose  of  binding  or 
concluding  a  jury,  the  law  recognises  no 
such  definition,  because  the  guilty  purpose 
and  the  intention  of  the  partjr  accused  is  a 
question  in  all  cases  ezclasively  for  the 
jnrv,  and  forms  a  necessary  ingredient, 
and  one  that  is  never  to  be  inferred  by  the 
Court  as  a  matter  of  law,  as  a  necessary 
consec|uence  of  any  acts ;  is  never  to  ble 
established  as  a  matter  of  law,  nor  to  be 
assumed  until  found  by  a  jury.  But  if  I 
were  to  form  a  definition  which  could,  in 

Soint  of  law,  be  upheld  as  an  adequate 
efinition  of  conspiracy,  I  would  call  it  a 
wicked  confederacy  of  two  or  more  persons 
knowingly  and  wilfully  to  aid  and  abet 
each  ower  in  the  commission  of  a  crime. 
I  would  call  persons  so  combining^  con- 
spirators. This  appears  to  me  consistent 
with  reason,  law,  and  common  sense ;  but 
to  substitute  mere  concurrence  and  co- 
incidence of  purpose  for  concerted  and 
wilful  combination ;  to  substitute  the  word 
illegal  for  the  word  criminal,  and  to  sa^ 
that  men  have  criminally  conspired  if 
they  have  agreed  to  do  some  act  which 
turns  out  to  to  an  unlawful  act — if  this  be 
a  criminal  conspiracy,  what  man  would  be 
safe  P  If  the  question  of  guilt  or  innocence 
is  to  be  concluded  by  the  mere  legality  of 
the  purpose  in  the  complicated  state  of 
the  law,  who  can  be  sure  that  he  will  not 
fall  into  the  condition  of  a  criminal  con- 
spirator, even  when  acting  with  the  purest 
and  best  motives,  if  the  object  in  view 
should  turn  out  not  to  be  legal  P  If  so 
monstrous  a  proposition  is  to  be  adopted 
as  that  every  member  of  an  association  is 
to  affect  every  other  by  his  acts,  in  every 
case  where  the  objects  of  the  association 
shall  turn  out  to  be  merely  illegal,  and  if 


crime  is  to  be  spelled  out  in  every  case 
where  legality  cannot  be  shown,  no  mem- 
ber of  any  association,  at  least  of  any 
political  association,  can  be  safe. 

lO*ConneU*8  references  to  the  army  were 
made  fbr  the  purpose  not  of  seducing 
them  from  their  obedience,  but  for  the 
purpose  of  begetting  in  the  minds  of  the 
people  a  feeling  of  love  and  respect  for 
soldiers. 

Having  contended  that  the  establish- 
ment of  Arbitration  Courts  was  perfectly 
leffal,  counsel  concluded  as  follows :] 

My  Lords,  I  cannot  say  that  I  was  quite 
satisfied  with  what  took  place  here  yester- 
day. My  Lords,  I  regretted  then,  I  shall 
ever  regret,  that  the  Attorney  Gen&ral  did 
not  speak  to  me,  and  tell  me  that  I  had 
wounded  his  feelings.  My  Lords,  I  wish 
to  set  him  right;  I  wish  to  set  myself 
ri^ht ;  it  has  not  been  done.  No  human 
bemg  has  opened  his  lips  to  me  on  the  sub- 
ject since.  My  Lords,  it  wa6  not  satisfac- 
tory to  me,  because  I  fear  it  was  not  satis- 
factory to  him  and  to  his  feelings ;  and  I 
think  justice  was  not  done  to  mm  as  a 
lawyer,  and  as  a  gentleman.  He  placed 
himself,  unfortunately,  in  a  moment  of 
irritation,  in  a  false  position  that  did  not, 
and  that  ought  not,  to  belong  to  him.  I 
felt  that  he  had  done  so  the  moment  I  read 
his  note ;  and  the  first  impulse  of  my  heart 
was  to  ffive  him  an  opportunity,  and  to  so- 
licit and  beg  of  him  to  take  it,  of  relieving 
himself  from  that  position.  I  offered  him 
back  his  note ;  I  begged  of  him  to  take  it, 
and  to  retract  it.  Unfortunately  still,  my 
Lords,  afiected  by  the  same  irritation,  he 
refused.  That  placed  me  in  a  situation  that 
I  could  not  endure ;  I  could  not  go  on  with 
the  case  of  my  client,  which  had  been  en- 
trusted to  me,  with  the  feeling  upon  my 
mind,  that  the  Attorney  Oeneral  intended 
to  insult  me,  believing  that  I  had  intended 
to  insult  him.    My  Lords,  my  next  im- 

fression  was  that  which  I  shall  ever  rejoice 
did  not  yield  to— to  put  his  note  in  my 
pocket  and  go  on  in  silence.  It  was  then 
suggested  to  me  by  mv  friend,  and  the 
friend  of  everything  that  is  good  (Mr. 
Moore),  to  open  the  matter  to  the  Court; 
I  did  that,  and  I  ever  regret,  and 
ever  shall,  to  the  latest  hour  of  my  exist- 
ence, the  false  position  in  which  these 
facts,  which  occurred  without  my  consent, 
have  put  a  man,  of  whom  I  said  in  my 
opening  that  he  was  a  gentleman  in  the 
best  sense  of  the  word,  and  a  lawyer  in 
the  most  dignified  sense  of  that  word; 
and  there  was  not  a  word  that  I  said 
yesterday,  or  at  any  moment  of  my  life, 
ever  since  I  knew  the  Attom&y  Oeneral 
first->and  I  have  known  him  but  slightly, 
and  that  at  the  bar — not  one  word  that 
would  have  the  sanction  of  any  desire  of 
mine  or  feeling  of  mine,  to  wound  his 
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feeling.  My  lords,  I  dealt  with  nothing 
but  his  condact  in  this  case;  and  if  he 
was  my  father  ten  times  over,  charged 
with  the  duty  of  defending  a  client  that  I 
supposed  to  be  affected  by  condact  of  his 
which  was  wrong,  or  which  I  believed  to 
be  wrong — ^viewing  it  as  a  lawyer,  I  would 
have  come  down  on  it  with  the  same 
severity.  I  am,  my  lords,  naturally  an 
ardent  man ;  it  is  too  plain  that  I  am  so ; 
I  am  a  man  of  impulse,  and  it  is  un- 
fortunate that  I  am  so;  I  forget  every 
consideration  of  self;  I  do  so  to  a  high 
degree ;  I  am  sensible  of  it,  but  I  can  no 
more  help  it  than  I  can  help  sleeping. 
My  lords,  I  said  I  was  not  satisfied  with 
what  occurred  yesterday ;  it  was  because 
I  felt,  and  I  feel,  that  what  I  said  has 
operated  upon  that  temper,  which  can  no 
more  be  helped  by  the  Attorney  General, 
than  his  breathing  can  be  helped,  to  bring 
him  into  a  false  position,  which,  as  I  said 
before,  he  ought  not  to  stand  in.  He,  my 
•lords,  is  not  deserving  of  censure,  and 
I  nevci  intended  to  censure  him ;  I  do  not 
think  he  is  deserving  of  censure,  even 
for  the  little  momentary  impropriety  into 
which  irritation  of  feeling  betrayed  him. 
My  lords,  I  trust  that  what  I  now  say  will 
be  satisfactory  to  his  feelings.  I  had  no 
concern  for  my  own,  any  farther  than  to 
redeem  my  own  conscience  from  self-re- 
proach, for  having  been  even  inadvertently 
the  cause  of  one  moment  of  undeserved 
pain  to  the  feelings  of  another.  That,  my 
lords,  is  all  I  wish  to  say ;  and  I  trust  I 
will  not  be  considered  to  have  abased  the 
patience  and  attention  of  the  Court  in 
saying  it. 

Thursday,  February  1st.  (a) 

Henn:  I  am  instructed,  my  Lords,  to 
submit,  on  the  part  of  the  traversers,  that 
the  Court  should  adjourn  until  the  15th  of 
April.  We  conceive  that  the  Court  has 
no  power,  under  the  Act  of  Parliament,  to 


(a)  January  Slst  being  the  last  day  of  term 
the  following  entry  was  made  upon  the  record: 

"  And  DOW,  at  this  day,  that  is  to  say,  on  the 
said  31st  day  of  January,  for  as  much  as  it 
appears  to  the  Court  here  that  the  trial  of  the 
said  issues,  so  joined  as  aforesaid,  is  not,  nor 
can  the  said  trial  thereof  be,  concluded  on  the 
same  day,  it  is  ordered  by  the  said  Court  here 
that  the  said  jurors  so  empanelled  and  sworn  to 
try  the  said  issues,  shall  have  leave  to  with- 
draw this  same  day  from  the  bar  of  this  Court 
here,  and  that  the  said  jurors  shall  again  come 
to  the  bar  of  this  same  Court  here  on  the  morrow, 
that  is  to  say,  on  the  1st  day  of  February  next, 
at  the  hour  of  10  o'clock,  in  the  forenoon  ;  and 
that  the  said  defendants  do  again  appear  at  the 
bar  of  this  Court  at  that  time,  in  order  that 
the  said  trial  may  be  continued."  On  the 
Ist  of  February  thie  continuance  was  entered  : 


proceed  with  the  trial  after  the  term  is 
ended.    If  your  Lordships  should  be  of  a 
different  opinion,  we  rec^uest  that  you  will 
take  a  note  of  the  objection. 
PsNNEFATHEK,  L.C.J. :  Certainly. 

Whiteside  addressed  the  Goort  on  be- 
half of  the  defendant  Duffv : 

May  it  please  your  Lordships  ;  (jentle- 
men  of  the  Jury,  in  this  case  I  appear 
before  you  as  counsel  for  Oharles  &avan 
Duffy,  the  proprietor  of  the  news^per 
called  the  Nation,  I  could  have  wished 
my  client  had  selected  his  adrocate  from 
among  my  brethren  at  the  bar,  of  whom 
BO  many  may  be  found  my  saperiors  in 
every  talent  and  in  every  acquirement. 
The  sense  of  inferiority  is  increased  by 
the  disparity  between  my  humble  abilities 
and  the  task  committed  to  my  charge; 
nevertheless,  assured  of  your  patience, 
convinced  of  your  indulgence,  satisfied  of 
yonr  anxiety  to  hear  candidly  what  may 
be  urged  on  the  part  of  the  accused,  from 
whatever  quarter  it  may  come,  I  ^in 
resolution  from  confidenoe  in  you.  The 
solemnity  of  this  state  prosecution  would 
be  enough  to  bespeak  your  considerate 
attentio2l.  The  principles  involved  in  the 
issue— the  all-perrading  anxiety  of  the 
public — the  very  nature  of  the  accusation 
itself— combine  to  mark  out  this  as  a  ques- 
tion of  no  ordinary  expectation.  My 
anxiety  is  so  to  place  before  you  the 
merits  of  my  client's  case,  that  justice 
may  prevail  and  the  cause  of  public  free* 
dom  may  triumph.  I  will  not  at  the  out- 
set disguise  from  yon  that  the  result  of 
this  case  is  reg^u^ed  by  me  with  trem- 
bling apprehension,  not  from  the  vulgar 
fear  of  lawless  outbreak  or  of  popular 
fury ;  the  arm  of  power  is  strong  enough 
to  repress  and  punish  such  excesses ;  my 
apprehension  arises  from  another  and  a 
better  motive.  I  feel  the  importance  of 
your  decision,  I  am  anxious  for  the 
character  of  our  common  country,  for  the 
purity  of  justice,  that  your  decision  may 
be  consistent  with  the  principles  of  a  free 
Constitution,  and  may  rest  on  the  im- 
moveable ground  of  truth.  Be  assured 
this  day's  proceedings  will  be  scanned  by 
the  opinion  of  enlightened  England,  uid 
of  whatever  other  country  possesses  free- 


**  And  now  at  this  day,  that  is  to  say,  on  the 
said  1st  of  February,  at  the  hour  aforesaid, 
the  said  Attorney  General  for  our  said  Lady 
the  Queen  comes  into  Court  here,  as  in  that  be- 
half directed  aforesaid.  And  the  said  jurors  so 
empanelled  and  sworn  aforesaid  also  come,  and 
the  said  trial  of  the  said  issues  is  thereupon 
continued  for  a  certain  time,  the  same  hang 
necessary  for  the  purpose  thereof,  that  is  to 
say,  until  and  upon  Monday,  18th  of  February, 
▲.n.  1844." 
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dom.  As  for  as  you  can,  as  far  as  human 
infirmity  will  permit,  discharge  yonr  duty 
unflinchingly  between  the  Crown  and  yoar 
fellow  subject.  Be  tender  of  that  subject's 
freedom,  and  your  decision  will  be  ap- 
plauded by  your  own  xonscienoes  and  by 
all  just  men  Uiroughout  the  world.  Gen- 
tlemen, you  are  not  impannelled  to  try 
the  traversers  fbr  their  political  opinions. 
The  sonncUiess  or  unsoundness,  the  policy 
or  impolicy  of  their  proceedings,  the  wis- 
dom or  the  folly  of  their  actions,  the 
possibility  or  impossibility  of  their  pro- 
jects being  carried  into  ezeoutioa,  form 
no  part  wnatever  of  your  inquiry:  still 
less  do  you  sit  in  judgment  on  the  style 
exhibited  by  political  writers,  or  on  the 
taste  shown  bj  a  popular  speaker ;  your's 
is  a  severer  duty  than  that  of  the  moralist 
or  critic.  Although  you  should  be  satis- 
fied that  some  of  the  speeches  made  were 
intemperate  or  rash;  although  you  may 
condemn  the  character  or  style  of  many 
of  the  written  productions  which  were 
given  in  evidence  before  you;  although 
you  may  disapprove  of  the  general  objects 
in  view  by  the  parties  accused  this  day, 
still  there  would  not  be  the  least  conceiv- 
able approach  made  thereby  to  the  decision 
of  Uie  question  of  their  guilt  or  innocence 
of  the  particular  subject  matter  charged 
by  the  present  indictment.  Crime  is  what 
is  alleged  against  the  traversers,  crime  of 
a  peculiar  and  a  defined  character.  If 
that  peculiar  crime,  as  it  is  described  and 
explained  on  the  face  of  the  indictment, 
be  not  clearly  and  distinctly  proved,  no 
matter  of  what  other  supposed  offence  the 
traversers  by  possibility  may  be  suggested 
to  be  guilty,  still  you  would  be  bound  to 
acquit  them  on  the  present  indictment. 
To  find  a  man  guilty  of  one  charge  be- 
cause there  may  be  a  surmise  that  he 
might  be  accused  of  another,  would  be  to 
violate  the  law  and  trample  on  justice. 
From  the  strict  line  of  your  duty  you  will 
not  swerve.  Qentlemen,  you  are  not — I 
say  it  with  deference — to  remember  any 
one  word  spoken  or  written  by  the  traver- 
sers, or  any  of  them,  which  has  not  been 
proved  in  evidence  against  them  on  the 
present  occasion. 

The  crime  of  which  they  are  accused  is 
that  of  conspiracy.  In  the  proper  accep- 
tation of  the  word,  there  is  nothing 
criminal  involved  in  it ;  it  means  having 
one  spirit ;  and  the  prevailing  idea  con- 
veyed by  it  is,  tliat  of  a  common  senti- 
ment amongst  men  for  the  accomplishment 
of  a  common  object.  Community  of  sen- 
timent on  political  subjects  is  not  criminal. 
Associations  exist  for  all  purposes.  There 
are  literary,  scientific,  reli^ous,  and 
political  societies.  Their  object  is  to 
accomplish  a  g^ven  end ;  to  concentrate 
opinion,  and  to  strengthen  that  opinion ; 


to  bring  it  to  bear  on  particular  subjects 
to  which  they  are  devotedly  attached ;  and 
by  means  of  that  concentration  to  obtain 
benefits  and  blessing  which  otherwise 
might  not  be  accomplished.  Governments 
are  naturally  quiescent.  They  are  repug- 
nant to  change,  and  adverse  to  popular 
movements  ;  and,  therefoie,  it  requires 
the  greatest  efforts — and  perhaps  it  is 
wise  it  should — and  the  greatest  concen- 
tration of  opinion,  to  obtain  from  the 
Gk)vemment  that  which,  when  it  is  ob- 
tained, all  parties  agree  is  a  benefit  and 
an  improvement.  It  is  by  such  means 
that  the  wisest  reforms  have  been  effected. 
The  greatest  triumphs  of  humanity  have 
been  so  accomplished;  the  noblest  pro- 
jects that  ever  entered  into  the  human 
head  have  so  been  gained. 

In  ordinary  cases,  when  men  are  charged 
with  a  particular  crime,  it  is  to  be  proved 
by  what  they  themselves  have  done  or 
written.  But  in  cases  of  conspiracy  the 
accused  is  affected,  not  with  what  he  him- 
self has  done,  or  spoken,  or  committed, 
but  with  what  other  men  have  done,  spoken, 
or  committed.  The  rule  seems  hard  in  any 
case,  but  infinitely  more  when  applied  to 
a  charge  of  political  oonspiracy ,  where  the 
administration  only  seeks  to  fix  the  in- 
cautious language  or  improper  conduct  of 
one  man  upon  another  who  is  obnoxious 
to  it. 

Gentlemen,  each  verdict  of  a  jury  that 
tends  to  make  our  duties  or  our  rights 
more  complicated,  involved,  obscure,  or 
perplexed  tends  to  endanger  the  liberties 
we  possess.  The  indictment  here  is  solely 
for  a  conspiracy;  and  I  cannot  praise  it 
as  a  work  of  legaX  ingenuity  or  of  art. 
Yon  may  imagine  the  legal  artist  possessed 
of  much  bodily  strength,  and  armed  with 
a  huge  Ecissors ;  files  of  the  Nation,  the 
Pilot,  the  Post,  or  the  MaU,  are  placed 
before  him.  He  applies  himself  to  his 
task  with  no  charitable  spirit,  but  with 
considerable  zeal.  Speeches  are  stripped 
by  him  of  all  inoffensive  matter ;  biting 
passages  are  cut  out  from  leading  articles ; 
reports  of  public  meetings,  given  more 
severely  than  the  speakers  of  the  several 
speeches  intended ;  letters  of  angry  cor- 
respondents written  at  long  intervals  of 
time,  are  carefully  selected  and  given  in 
full.  The  prose  of  the  indictment  is  em- 
bellished by  a  Transatlantic  speech  by  the 
son  of  President  Tyler;  and  the  whole  is 
wound  up  by  a  song.  First  come  the 
proceedings  at  a  great  public  meeting; 
then  the  speeches  at  a  dinner,  which  i^ 
charged  as  an  overt  act ;  Ihen  comes  the 
editor  of  the  Freeman,  then  the  editor  of 
the  Pilot,  who  are  charged  with  publish- 
ing them  in  pursuance  of  the  conspiracy ; 
then  comes  my  client,  the  editor  of  the 
Nation,  who  is  charged  with  having  trau- 
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Bcribed  or  copied  them  into  his  weekly 
paper.  That  disposes  of  one  meeting; 
then  another  meeting  and  another  dinner 
are  brought  forward;  the  three  editors 
are  again  paraded  in  snccession,  and  so  on 
from  March  nntil  October  last  year,  the 
indictment  giying  and  purporting  to  mye 
what,  by  the  way,  may  be  yery  nsefm  to 
the  future  historian,  a  narrative  of  all  the 

Sublio  meetings  and  of  all  the  good 
inners  which  took  place  in  Ireland  dur- 
ing a  period  of  ten  months.  The  indict- 
ment may  be  divided  into  two  parts,  the 
first  consisting  of  the  reports  and  copious 
details  of  speeches  sufficient  to  fill  several 
octavo  volumes ;  the  second  part  may  be 
regarded  as  a  formidable  abridgment  of 
the  proceedings  of  the  Associaiion,  the 

?lan  for  the  renewed  action  of  the  Irish 
Parliament,  the  leading  articles  in  the 
Repeal  newspapers,  the  angry  letters  of 
Priest  Power,  and  other  matters  of  a 
general  and  miscellaneous  character,  all 
forming  this  precious  olio  of  an  indict- 
ment. 

G^tlemen  of  the  Jury,  the  guilt  of  any 
man  must  be  difficult  to  be  m^e  out,  if  it 
requires  a  document  of  such  extraordinary 
prolixity  to  explain  it ;  and  the  innocence 
of  that  man  would  be  clear  indeed  which 
such  a  mass  of  parchment  is  not  calculated 
to  endanger  end  obscure.  Gentlemen, 
you  are  to  understand  that  the  overt  acts 
specified  are  not  in  themselves  the  spirit 
of  the  accnsation ;  each  of  these  acts  is 
not  singly  brought  forward  as  the  subject 
matter  of  a  distinct  charge  or  crime 
against  the  accu«^ed ;  they  are  all  used 
and  brought  forward  as  the  proofs  where- 
with to  sustain  the  general  crime  in  the 
indictment,  which  is  the  only  question 
which  you  have  to  try.  Now,  that  crime 
I  shall  take  the  liberty  to  state  to  you. 
The  traversers  are  accused  of  having  con- 
spired to  excite 

**  discontent  and  disaffection  amongst  the  liege 
subjects  of  oar  Lady  the  Queeo,  and  to  excite 
such  subjects  to  hatred  and  contempt  of  the 
Government  and  Constitution  of  these  realms 
as  b^  law  established,  and  to  unlawful  and 
seditious  opposition  to  the  said  Government 
and  Constitution  ;  and  also  to  stir  up  jealousies, 
hatred,  and  ill-will  between  different  classes  of 
Her  Majesty's  subjects,  and  especially  to  pro- 
mote amongst  her  Majesty's  subjects  in  Ireland 
feelings  of  ill-wiJl  and  hostility  towards  and 
against  Her  Majesty's  subjects  in  other  parts  of 
the  said  United  Kingdom  of  Great  Britain  and 
Ireland,  and  especially  in  that  part  of  the 
United  Kingdom  called  Ireland,  &c.,  and  to 
promote  disaffection  in  the  army,  and  by  the 
demonstration  of  great  physical  force  at  their 
meetings  to  bring  about  changes  in  the  Con- 
stitution and  Government  of  the  realm." 

They  are  also  charged  with  having  con- 
spired to  bring  into  disrepute  the  Courts 


of  Justice,  by  the  establishment  of  Arbi- 
tration Courts,  and  by  inducing  suitors  to 
withdraw  their  cases  from  the  lawful 
tribunals,  and  to  have  their  differences 
adjusted  by  private  individuals.  That  is 
the  conspiracy  cbsft*ged.  and  that  is  the 
single  crime  which  you  have  to  try.  You 
have  to  ascertain  whether  the  accused  are 
guilty  of  a  conspiracy  to  do  the  precise 
acts,  the  very  things,  the  specified  things, 
the  described  things,  set  forth  in  this 
extraordinary,  unprecedented,  and  un- 
heard-of indictment. 

Gentlemen,  the  Attorney  General,  who, 
I  think,  stated  this  case  with  great 
moderation  and  temper,  and  conducted  it 
with  fairness  and  candour,  began  his 
statement  b^  a  reference  to  the  principles 
and  authorities  which,  he  said,  were 
necessary  to  explain  the  subject  matter 
under  consideration.  There  is  not  much 
dispute  about  the  general  principles  of 
the  law  of  conspiracy.  It  is  in  the  appli- 
cation of  those  principles  that  the  diffi- 
culty lies;  and  I  do  not  see  by  what 
process  of  reasoning  he  has  connected 
those  principles  with  the  evidence  in  this 
case,  so  as  clearly  to  demonstrate  their 
applicability  to  this  particular  charge  of 
conspiracy.  As  to  the  definition  of  con- 
spiracy tnere  can  be  no  doubt;  it  is  a 
conspira^  to  combine  in  order  Co  accom- 
plish an  illegal  object,  or  a  legal  object  by 
illegal  means. 

[Counsel  proceeded  to  refer  to  the  cases 
cited  by  tne  Attorney  General,  Bex  v. 
Jone8,{a)  an  indictment  against  a  bank- 
rupt for  concealing  part  of  his  effects,  is 
not  in  point.]  About  the  second  case 
quoted  by  the  Attorney  General,  Bex  v. 
Porhes,{h)  I  have  only  to  say  a  word  in 
passing  to  show  what  may  be  treated  as  a 
conspiracy.  Several  persons  combined 
for  thd  common  object  of  dining  together 
at  Daly's  Club-house,  and  I  believe  they 
carried  their  object  into  execution ;  they 
found  it  so  merry  a  one  that  they  further 
agreed  to  sup  together,  and  I  believe  they 
pursued  that  object  with  the  like  perse- 
verance and  industry ;  finally,  they  oom- 
biued,  confederated,  conspired,  and  agreed 
to  go  to  the  play,  and  having  done  so,  ore 
had  a  rattle,  and  he  rattled — another  had 
a  whistle,  and  he  whistled — a  third 
suffered  his  ultra-Protestant  feelings  to 
get  so  much  the  better  of  him,  that  he 
Uirew  a  bottle  on  the  stage.  An  indict- 
ment for  a  conspiracy  was  sent  up  to  the 
Grand  Jury,  but  they  ignored  tne  bill. 
The  Attorney  General  then  filed  an  ex 
officio  information,  the  case  was  tried  and 
there  was  no  verdict,  except  in  one  case, 
that  of  Brownlow ;  he  was  acquitted,  and 


(a)  4  B.  &  Aid.  885. 
C6)  2St.Tr.N.  S.930. 
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that  oonspiraoy  was  never  heard  of  from 
that  hour  to  the  present. 

[Counsel  referred  to  Bex  v.  Mwrphy  (a) 
and  Reg.  v.  Vvneent  (b)  cited  by  the  Attorney 
GhneraL  In  the  latter  case,  as  reported, 
they  asked  the  policeman  whether  any- 
body in  the  kingdom  complained  of  having 
felt  alarm  or  apprehension  from  the  meet- 
ings. On  this  authority,  it  was  competent 
for  the  Crown  to  ask  the  policemen  who 
were  produced  before  you,  whether  any 
person  in  the  community  felt  any  alarm  or 
apprehension  from  these  meetings. 

Having  commented  on  the  cases  of  Bex 
V.  Stone tjc)  Bern  v.  Bedhead,(d)  and  Beu-  v. 
Watson.ie)  cited  by  the  Attorney  Chmeral^ 
which  he  contended  did  not  bear  upon  the 
present  case,  counsel  referred  at  length 
to  the  case  of  Bedford  v.  Birley,(f)  Bex 
V.  Himtig)  At  these  trials  there  was 
evidence  of  general  alarm  and  terror  at 
the  meetings  of  persons  armed  with  stones, 
bludgeons,  and  other  offensive  weapons 
drilling,  in  pursuance  of  the  conspiracy. 
In  Bedford  v.  Birley  Mr.  Justice  HoWoyd 
says: 

"  If  they  come  armed,  or  meet  in  such  a  way 
as  to  overawe  and  terrify  other  persons,  that  of 
itself  may  perhaps,  under  snchcircums  t  ances 
be  an  unlawful  assembly.'X^) 

Again: 

"  If,  from  the  general  appearance,  and  all  its 
accompanying  circumstances,  it  is  calculated  to 
excite  alarm  and  consternation,  it  is  generally 
criminal  and  unlawful,  that  is  in  all  those 
persons  who  go  for  purposes  of  that  kind, 
disregarding  the  probable  effect,  and  the 
probable  alarm  and  consternation;  and  who- 
ever gives  countenance  thereto  is  amenable  as 
a  criminal  party.  With  a  view  to  that,  the 
evidence  of  actual  alarm,  and  absence  or  want 
of  alarm,  is  material;  and  that  has  been  the 
occasion  of  a  great  deal  of  evidence  being 
admitted  regarding  other  persons*  fears  and 
apprehensions,  and  what  information  was  given 
to  the  magistrates,  under  which  they,  whose 
duty  it  is  to  protect  the  King's  subjects  from  all 
mischief,  in  such  a  way  and  manner  as  is 
lawful,  were  to  act." 

Then  his  Lordship  makes  these  observa- 
tions on  Lord  Oeorge  Gordon's  case : 

"They  were  called  for  an  ostensibly  lawful 
purpose,  and  there  was  of  itself  nothing  further 
meant  or  intended,  than  to  petition  the  House 
of  Parliament  to  repeal  Acts  which  were  passed 
in  favour  of  the  Roman  Catholics.  They  met 
on  that  occasion  in  immense  numbers,  but  not 
so  many  as  on  the  occasion  on  which  we  are 

(a)  8  C.  &  P.  810. 
(6)  9  C.  &  P.  275. 

(c)  6  T.  R.  526. 

(d)  25  8t  Tr.  1004. 
(c)  32  St.  Tr.  1. 

(/)  1  St  Tr.  N.S.  1071.    3  Stark.  N.P.C.  76. 
(flr)   I  St.Tr.N.8.  171. 
(X)  P.  1214. 
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I  now  unfortunately  sitting.  Lord  George  Gordon 
'  went   up  with   their  petition   to  the   House  of 

Commons,  and  they  accompanied  him  there ;  so 

far  there  was  nothing  amiss  ; " — 

— that  is  70,000  or  80,000  persons  meeting 
together  and  going  witn  Lord  George 
G^don  to  the  House  of  Commons  ; — 
"except  that  being  tumultuous  it  was  in- 
discreet, because  it  was  going  with  a  great 
number  of  persons,  which  was  tumultuous,  or 
had  the  appearance  of  being  so ;  and  if  they 
were  not  satisfied  with  the  result,  some  amongst 
them  might  break  out  into  acts  of  violence.  On 
that  occa'^on,  they  were  not  satisfied  with  what 
was  done  in  the  House  of  Commons,  and  the 
result  wafi,  that  they  went  into  different  parts  of 
London,  and  set  fire  to  Newgate,  to  some  of  the 
religious  houses,  to  some  of  £e  Roman  Catholic 
houses,  and  among  others,  they  opened  the 
prison  of  the  King's  Bench,  I  think,  as  well  as 
Newgate.  The  consequence  was,  the  town  was 
in  riot  and  confusion  three  days ;  till,  at  the 
expiration  of  that  time,  the  military  were  called 
in,  and  were  obliged  to  do  military  execution ; 
and  I  believe  that  some  persons  were  engaged 
in  the  work  of  conflagration  at  the  time  they 
arrived.  Now,  that  is  a  circumstance  which 
some  amongst  us  are  old  enough  to  remember, 
among  others  myself.  Then  the  case  of  the 
meeting  in  Spa  Fields  affords  another  instance ; 
there  the  meeting  was  ostensibly  proper*  but 
the  consequences  were  mischieTous;  persons 
broke  into  houses,  and  much  damage  was  done. 
I  do  not  mention  this  for  any  o&er  purpose 
than  to  show  that  those  things  having  happened 
within  the  memory  of  persons  now  living,  it 
naturally  makes  magistrates  more  alert  and  on 
their  guard  when  an  immense  number  of  persons 
come  together  for  the  purpose  of  petitioning 
Ihe  Crown,  which  they  have  a  right  to  do, 
supposing  they  do  not  come  under  circumstances 
which  tend  to  inspire  terror  and  alarm  in  the 
neighbourhood,  and  are  naturally  calculated  for 
the  purpo6e."(a) 

Much  stress  has  been  laid  on  the  obser- 
vations on  the  drilling,  but  I  beg  to  state 
that  Lord  Wynford  did  not  state  that 
drilling  is  illegal,  but  he  very  cautiously 
guards  against  it ;  he  expressly  says  that 
drilling  may  be  legal,  (h)  That  is  what  is 
called  the  positive  opinion  that  drilling 
is  an  illegal  act. 

In  Bex  V.  Hwnt  there  was  evidence  of 
resolutions  absolving  the  people  from 
their  allegiance  if  their  grievances  were 
not  redressed  by  a  certain  day,  and  also 
of  armed  drilling  and  violence  before  the 
meeting,  and  of  widespread  alarm  and 
terror  m  the  neighbourhood. 

Mr.  Justice  BoAjley,  in  his  charge,  says : 

'*  With  respect  to  the  banners,  I  again  ob- 
serve, that  those  only  who  show  that  they  were 
favourable  to  any  motto  inscribed  on  them,  by 
carrying  or  immediately  nuirching  under  them. 


(a)  1  St  Tr.  N.S.  1217. 
(6)    I  St.  Tr.  N.S.  1257. 
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can  be  considered  at  liable  to  any  penalty  wbicb 
the  illegal  nature  of  any  of  the  inscriptions  may 
warrant" 

I  call  your  Lordshipjs'  particular  atten- 
tion to  that  obseryation,  because  it  was 
proved  in  this  case  that  an  arch  was 
erected  with  a  motto,  which  was  relied  on 
as  proof  of  the  criniinal  and  illegal  motives 
at  that  meeting.  The  learned  Judge  then 
**  commented  with  severity  upon  the  resolution 
that  the  people  were  absolved  from  any  obedience 
to  the  laws,  except  on  snch  conditions  as  was 
therein  expressed,  ^m  and  after  the  first  of 
January,  1880.'' 

On  that  charge  and  on  those  facts,  Mr. 
Henry  HwU  was  acquitted  of  a  criminal 
conspiracy,  and  found  guilty  only  of  at- 
tending an  unlawful  assembly  on  the 
fourth  count. 

Counsel  referred  to  the  evidence  in  the 
first  case  of  Beg,  v.  Vincent^{a)  where  there 
was  evidence  that  one  of  the  defendants 
told  the  people,  if  any  policeman  inter- 
fered with  them,  to  break  his  head,  and 
talked  of  ordering  200  to  dOO  muskets,  and 
500  cutlasses. 

Baron  Aldenon,  in  summing  up,  said : 

"  I  take  it  to  be  the  law  of  the  land,  that  any 
meeting  assembled  under  such  circumstances 
as,  according  to  the  opinion  of  rational  and  firm 
men,  are  likely  to  produce  danger  to  the  tran- 
quQlity  and  peace  of  the  neiirbbourhood,  is  an 
unlawful  assembly.  Ton  will  have  to  say, 
whether,  looking  to  all  the  circumstances,  these 
defendants  attended  an  unlawful  assembly, 
and  for  this  purpose  you  will  take  into  your  con- 
sideration the  way  in  which  the  meetings  were 
held,  the  hour  of  the  day  at  which  the  parties 
met,  and  the  language  used  by  the  persons  as- 
sembled, and  by  those  who  addressed  them 
Svery  one  has  a  right  to  act  in  such  cases  as  he 
may  judge  right,  provided  it  be  not  injarious  to 
another ;  but  no  man,  or  number  of  men,  has  a 
right  to  cause  alarm  to  the  body  of  persons  who 
are  called  the  public." 

The  result  was,  that  on  this  evidence 
the  jury  found  a  verdict  of  not  guilty  of  a 
conspiracy,  and  guil^  of  attending  an 
unlawftil  assembly.  I  will  draw  your 
attention  to  the  last  passage  in  Baron 
Alden<m*8  charge  to  the  Grand  Jury : 

"Let  me  not,  however,  be  misunderstood. 
There  is  no  doubt  that  the  people  of  this  country 
have  a  perfect  right  to  meet  for  Uie  purpose  of 
stating  what  are,  or  even  what  they  consider  to 
be,  their  grievances.  That  ri^ht  they  always 
have  had,  and  I  trust  always  will  have ;  but  in 
order  to  transmit  that  right  unimpaired  to  pos- 
terity, it  is  necessary  that  it  should  be  regulated 
by  law  and  restrained  by  reason.  Therefore  let 
them  meet,  if  they  will,  in  open  day,  peaceably 
and  quietly  ;  and  they  would  do  wisely  when 
they  meet,  to  do  so  under  the  sanction  of  those 
who   are   the    constituted    authorities    of   the 

(/7)  S  St.  Tr.  N.S.  1087. 


country.  To  meet  under  irresponsible  presi- 
dency is  a  dangerous  thing*,  nevertheless,  if, 
when  they  do  meet  under  that  irresponsible 
presidency,  they  conduct  themselves  with  peace, 
tranquillity,  and  order,  they  will  perhaps  lose 
their  time,  but  nothing  else.  They  will  not  put 
other  people  into  alarm,  terror,  and  consterna- 
tion ;  they  will  probably  in  the  end  come  to  the 
conclusion  that  they  have  acted  foolishly.  The 
Constitution  of  this  country,  does  not,  thank 
God,  punish  persons  who,  meaning  to  do  what 
is  right  in  a  peaceable,  orderly  manner,  are  only 
in  error  in  the  views  which  they  have  taken  on 
some  subject  of  political  interest.*'] 

My  Lords,  the  last  case  I  shall  trouble 
you  with  is  the  report  of  the  trials  of  the 
Ohttrtists.(a)  It  was  also  a  charge  of  con- 
spiracy, and  it  is  remarkable  for  the  clear, 
distinct,  and  accurate  statement  of  the 
law  by  Baron  Bolfe,  The  Chartists  were 
accused  of  a  conspiracy.  The  people  went 
about  destroying  mills,  injuring  property, 
and  forcing  men  not  to  attend  to  their 
work.  Fearffue  0*  Connor  was  one  of  the 
persons  indicted.  He  was  at  the  time  the 
proprietor  of  the  Northern  Star,  and  he 
was  indicted  in  a  separate  count  for 
writing  an  article  in  his  paper,  in  which 
he  seemed  to  advise  the  people  to  stay  out. 
A  separate  count  to  meet  his  case  was  put 
into  the  indictment ;  that  is  to  say,  he  was 
not  made  responsible  for  what  resulted 
before  he  had  written  this  article ;  he  was 
only  to  suffer  for  what  he  had  done  him- 
self. I  have  heard  the  doctrine  stated 
here,  that  a  person  who  joins  an  associa- 
tion is  responsible  for  an  act  which  may 
have  been  done  by  it  two  years  before. 
I  will  not  trouble  the  Court  by  reading 
this  evidence ;  I  will  merely  send  it  up  to 
the  Bench.  However,  at  Preston  the 
military  fired  on  the  people.  I  will  now 
call  your  attention  to  the  admirable  sum- 
mary of  the  facts  and  law. 

The  fifth  count  charged  '*  That  Feargue 
O'Connor,  with  divers  persons  unknown^ 
conspired  to  excite  the  Queen's  subjects  to 
disaffection  and  hatred  of  her  laws.'* 

The  learned  Judge,  with  regard  to  this 
charge,  says : 

**  Standing  alone,  that  is  nothing ;  these  are 
mere  idle  words.  You  cannot  charge  persons 
with  exciting  hatred  to  the  laws — ^for  bow  is  that 
done  ?  Tou  must  have  it  explained.  By  what 
means  is  that  done  ?  You  must  put  that  out  of 
the  question.  By  endeavouring  to  persuade  the 
Queen's  subjects  to  unite,  confederate,  and 
agree  to  leave  their  emplojrments,  and  produce 
a  cessation  of  labour  through  a  large  portion  of 
the  realm,  with  intent  thereby  to  bring  about  a 
change  in  the  laws  and  Constitution." 

He  then  says  : 

«  You  have  heard  it  stated  by  one  of  the 
learned  counsel  at  the  bar,  that  a  difference  of 


(a)  Beg,  v.  Feargut  O'Connor. 
N.S.  985. 
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opinion  exists  among  verj  high  legal  authori- 
ties, as  to  whether,  under  the  comparatively 
recent  Acts  of  Parliament  passed  on  the  subject 
of  combinations  among  workmen,  the  merely 
persuading  people  not  to  work  tiU  the  Charter 
became  the  law  of  the  land,  is  or  is  not  crimi- 
nal ;  for  the  purpose  of  this  inquiry,  I  should 
distinctly  tell  you  to  consider  it  criminal — for 
this  reason,  that  one  of  the  counts  in  the  in- 
dictment charges  no  other  criminality  but  that. 
And  if  you  should  be  of  opinion,  in  reference  to 
all  or  any  of  the  defendants,  that  that  is  all  of 
which  they  have  been  guilty,  then  you  will  find 
them  guilty  on  that  count  only  ;  and  it  will  be 
then  for  Uie  Court  of  Queen's  Bench  to  say, 
whether  that  count  does  or  does  not  bring  them 
within  anything  criminal  according  to  the  true 
construction  of  the  law." 

Again : 

"The  charge,  be  it  always  present  to  your 
minds,  is  not  that  of  having  attended  illegal 
meetings,  of  having  uttered  seditious  speeches, 
or  of  having  turned  workmen  from  their  em- 
ployment, or  of  having  caused  tumult,  violence, 
or  outrage ;  and  if  &e  defendants,  or  any  of 
them,  have  been  guilty  of  any  of  those,  they 
are  still  liable  to  be  indicted  for  such  ofience, 
and  their  conviction  or  acquittal  ou  this  indict- 
ment will  neither  protect  nor  hurt  them,  but  the 
sole  charge  here  is,  that  they  combined  and  con- 
spired together  to  effectuate  certain  objects  ;  if 
they  did  so,  from  that  moment  the  crime  here 
charged  is  complete,  even  though  not  a  single 
man  has  turned  out,  or  a  single  outrage  been 
committed.  On  the  other  hand,  if  there  was  a 
conspiracy,  and  that  some  who  took  part  in  the 
proce«)din|;6  resulting  from  it  were  ignorant  of 
the  conspiracy  and  the  object  of  it,  they  are  no 
more  guilty  ot  the  charge  contained  in  this  in- 
dictment than  those  who  took  no  part  in  it,  not 
having  entered  into  a  combination  or  agreement. 
That  being  so,  I  say  the  difficulty  at  the  very 
outset  likely  to  present  itself  to  the  minds  of 
those  considering  subjects  of  this  sort  for  the 
first  time  is,  that  if  the  crime  consists  in  the 
agreement  to  do  certain  unlawful  acts,  how  are 
we  to  find  that  any  such  agreement  has  been 
entered  into  ?  In  the  ordinary  transactions  of 
life,  when  parties  enter  into  an  agreement,  they 
manifest  it  by  reducing  it  to  writing,  or  by 
making  it  verbally  amongst  themselves,  and  the 
evidence  of  the  writing  or  the  person  who  heard 
the  agreement  made  will  be  sufficient  to  sub- 
stantiate it  But  in  order  to  convict  persons  of 
a  conspiracy  must  we  have  the  same  sort  of 
evidence  ?  must  we  find  the  parties  reducing  to 
writing  what  they  conspired  to  do  ?  or  must  we 
have  tile  evidence  of  somebody  who  was  present 
and  beard  them  when  they  were  entering  into 
the  compact  ?  Certainly  not.  Perhaps  the 
most  satisfactory  evidence  would  be  that  of 
persons  who  were  present  when  the  individuals 
charged  with  the  crime  had  entered  into  the 
agreement,  or  when  they  did  that  which  clearly 
amounted  to  such  an  agreement ;  but  this  is  by 
no  means  necessary.  You  may  convict  parties 
of  conspiring  together  to  effect  a  certain  pur- 
pose, although  yon  may  have  no  writing  to  show 
such  combination  or  sj^eement,  or  although  you 
may  not  have  the  evidence  of  anyone  who  was 


I  present  and  heard  such  agreement  when  it  was 
I  entered  into.     You  may  infer  that  there  was 
such  an  agreement,  from  the  acts  which  the 
I  parties  committed     Iii  the  reply  of  the  Attorney 
I  General  yesterday,  he  was  alluding  in  some 
,  degree  to  this  view  of  the  case.    I  think  his 
I  language  went  beyond  what  I  have  stated  to  you 
I  the  law  would  warrant.    I'robably  he  meant  the 
,  same  thing  that  I  did,  but  I  think  the  expression 
I  made  use  of  was  calculated  to  mislead.     He 
I  stated  in  substance — ^these  are  not  his  exact 
words- that  if  these  parties  were  going  about 
lecturing  and  exciting  parties  to  all  those  acts 
referred  to  in  the  charge,  and  if  they  were  all 
recommending  the  same  line  of  conduct,  that 
that  would  amount  to  a  conspiracy.    The  only 
qualification  I  put  on  that,  in  laying  down  the 
law,  is  this,  that  that  would  not  amount  to  con- 
spiracy at  all.    It  might  be  evidence  from  which 
you  might  infer  a  previous    combination  ;   it 
might  be  evidence  leading  more  or  less  forcibly 
to  that  conclusion,  according  to  all  the  sur- 
rounding circumstances." 

Then,  my  Lords,  he  says  : 

"  As  to  a  great  many  of  these  defendants, 
there  will  be  no  other  evidence  whatever,  at 
least  that  I  have  been  able  to  discover,  of  pre- 
vious combination  or  agreement  to  carry  out  any 
of  these  illegal  purposes,  except  so  far  as  it  i<< 
to  be  inferred  from  their  acts  in  endeavouring  to 
carry  the  strike  out.  With  regard  to  others  of 
the  defendants,  so  fax  from  that  being  the  case, 
it  is  quite  clear  they  took  no  part  at  all 
in  the  actual  carrying  out  of  the  strike,  and  the 
only  evidence  against  them  would  be  (I  allude 
particularly  to  what  were  called  the  delegates  in 
Scholefield  chapel),  their  meeting  together,  and 
entering  into  resolutions  and  transactions  of  that 
meeting.  So  that  as  to  a  portion  of  the  defend- 
ants, you  will  have  to  convict  them  (if  you  do 
convict  them),  on  one  sort  of  evidence,  the 
inference  from  their  acts." 

Later: 

"  In  order  to  convict  parties  of  such  a  charge, 
you  must  show  such  acts  perpetrated  by  them, 
as  indicate  such  a  complete  union  of  design  as 
makes  it  impossible  not  to  see  there  must  have 
been  some  combination  beforehand  j  not,  per- 
haps, all  meeting  together,  but  one  saying  to 
another :  '  Well,  we  will  go  to  such  and  such  a 
place,  and  we  will  get  John  Smith  to  go  to  such 
and  such  a  place,  and  do  so  and  so.*  It  might 
be  proved  either  that  such  was  the  case,  or 
by  distinct  testimony  of  meeting,  combining,  and 
arranging  to  carry  such  things  into  effect." 

His  Lordship  made  some  observations 
on  the  dejices  on  banners  and  fli^s,  to 
wbioh  I  will  call  attention ;  he  says : 

"If  a  placard  has  no  serious  mischief  in  it, 
and  merely  some  expression  which  I  dare  say 
the  writer  thought  very  sublime ;  it  would  be  a 
great  deal  too  much  to  dwell  with  too  much 
minuteness  on  an  expression  of  that  sort,  in  re- 
ference to  a  crime  of  that  magnitude,  which  you 
have  now  to  consider.  ...  I  can  quite  par- 
don the  expression :  *  Leave  the  decision  to  the 
God  of  justice  and  of  battle.'    But  what  is  the 


Digitized  by  VNClXjy  K:! 


391] 


Ths  Queen  against  O^GonneU  and  others,  1843-4. 


[392 


meaning  of  thin,  which  I  marked,  when  the  pla- 
card was  sent  ap  to  me,  as  being,  I  most  say,  the 
worst  part  of  the  address?  'Englishmen,  the 
blood  of  your  brothers  reddens  the  streets  of 
Preston  and  Blackbam,  and  the  murderers 
thirst  for  more/  That  is  only  vulgar  and  in- 
flammatory ;  but  now  what  do  yon  make  of  this  ? 
*  Peace,  law,  and  order  have  prevailed  on  our 
side.*  That  struck  me  as  one  of  the  most  im- 
portant statements  in  the  placard,  because  it  led 
me  to  the  conclusion  that  the  persons  who  pre- 
pared and  issued  it,  did  not  think  it  any  breach 
of  the  peace,  law,  and  order,  to  commit  the  out- 
rages of  which  they  must  have  been  cogniiant, 
of  which  charity  itself  would  hardly  suppose 
that  those  who  drew  up  the  address  were 
aware." 

Now,  Gentlemen  of  the  Jury,  having 
stated  the  principles  to  the  Court,  I  come 
to  the  facts  of  this  case.  Let  us  see  what 
is  found  in  this  indictment  before  we 
proceed  further.  According  to  the  prin- 
ciples which  I  have  stated  to  the  Court, 
your  duty  is*  to  find  what  the  parties  have 
done.  What  is  itP  that  they  agreed  on 
a  political  question  P— No.  Is  it,  that 
they  combined  to  canr  out  their  views 
on  that  subject P— No:  but  that  they  con- 
federated and  conspired,  by  a  complete 
union  of  purpose — by  unity  of  design — 
by  a  prearranged  and  preconcerted  plan, 
to  do  all  the  acts  set  out  in  the  indict- 
ment. If  you  find  them  guilty  on  one 
count  of  the  indictment;  if  you  find 
them  all  guilty,  you  must  find  them 
guilty  of  having  done  the  things  specified 
in  that  count,  with  the  intent  kid  in  that 
count,  for  the  illegal  object  specified  in 
that  count,  and  none  other. 

Pekbin,  J. :  You  do  not  mean  that  the 
jury  are  to  find  that  the  traversers  com- 
mitted every  overt  act  P 

Whiteside:  No,  my  Lord,  but  they 
must  find  them  all  guilty  on  one  count, 
of  one  and  the  same  conspiracy.  The  con- 
spiracy is  distinct  ft'om  the  overt  acts. 

BuRTOK,  J. :  In  what  way  is  the  tnal  of 
Mr.  Feargt^a  O'Connor  authenticated  P(a) 

Whitesicle:  It  is  published  by  Mr. 
Feargue  O'Connor  himself.  It  was  taken 
in  shorthand  by  himself,  and  published. 
He  states  that  he  was  quite  satisfied  that 
he  had  been  convicted  according  to  law. 

Gentlemen  of  the  Jury,  the  overt  acts 
are  perfectly  distinct  from  the  conspiracy. 
Thev  are  the  matters  put  forward  to 
establish  the  conspiracy.  You  must  be 
satisfied,  in  order  to  find  a  verdict  of 
guilty,  that  it  is  impossible  that  the  tra- 


(a)  The  Court  afterwards  (see  below,  p.  571) 
refused  to  receive  this  report.  It  was,  however, 
received  on  the  motion  for  a  new  trial,  and  in 
the  House  of  Lords,  its  accuracy  having  been 
vouched  by  Seijeaut  Murphy,  one  of  the  coun- 
sel in  the  case. 


versers  could  have  done  those  acts  except 
for  the  purpose  of  carrving  out  that  com- 
plete, fixed,  and  settled  combination,  con- 
federation, and  agreement,  specified  in 
the  indictment.  The  Attorney  General 
may  make  out  this  conspiracy  in  one  of 
two  ways, — by  positive  proof  that  the 
eight  traversers  entered  into  a  conspiracy 
to  do  those  acts,  or  by  inference,  from  the 
several  matters  which  have  been  given  in 
evidence  before  you.  There  is  no  evidence 
to  show  an  express  agreement  lio  do  those 
thin^.  I  therefore  come  at  once  to  the 
consideration  of  the  second  part  of  the 
case,  that  is  to  say,  can  you  infer  from 
the  evidence  that  there  was  a  previously 
arranged  plan  to  do  these  things  P  The 
object  of  my  client  is  to  accomplish  the 
repeal  of  a  certain  Act  of  Parliament, 
called  the  Act  of  Union.  That  object  is 
perfectly  legal.  No  Parliament  can  make 
a  law  that  another  Parliament  cannot  un- 
make. The  Legislature  of  one  period  can- 
not bind  and  fetter  the  Legislatare  of 
another  period.  If  it  was  so,  absurd  and 
cruel  laws  would  become  perpetual,  and 
oppress  posterity.  It  was  not  even  asserted 
in  this  case  that  an  agreement  to  procure 
a  Repeal  of  the  Union  was  not  a  legal 
object;  therefore,  if  you,  Qentlemen^ 
agreed  for  that  purpose,  and  one  of  you 
did  an  unjustifiable,  illegal,  and  un- 
warrantable act,  even  in  pursuance  of  the 
common  and  legal  object  for  which  you 
are  combined  together,  that  does  not  make 
your  previous  agreement  illegal ;  nor  are 
those  amongst  you  who  agreed  to  a  le^ 
object  to  be  visited  with  that  illegal  act. 
A  great  body  of  evidence  has  been  ten- 
dered and  received  in  this  case.  The  act 
of  Mr.  Duffy  is  received  because  he  is  on 
trial,  the  act  of  Mr.  O'ConneU  is  received 
because  he  is  on  trial,  the  act  of  Dr.  Oray 
is  received  for  the  same  reason,  and  the 
speeches  of  Mr.  Steele ;  but  if  my  client 
agreed  with  them  for  a  legal  and  constitu- 
tional purpose  he  cannot  be  made  ac- 
countable for  the  intemperate  efitisiouB 
which  he  never  combined  or  agreed  should 
be  spoken.  Those  acts  cannot  ^  guilt  on 
my  client,  unless  it  be  clearly  proved  that 
they  were  done  in  pursuance  of  the  com- 
mon object — that  common  object  being  to 
effect  a  Bepeal  of  the  Union  not  by  lawful 
means,  but  by  unlawful  violence,  and  by 
some  of  the  absurd  means  stated  in  the 
indictment,  and  none  other. 

Grentlemen,  I  freely  admit  that  while 
an  object  may  appear  to  be  lawful,  the 
means  resorted  to  in  order  to  effect  it 
may  be  unlawful,  and  therefore  I  at  once 
come  to  the  consideration  of  what  those 
illegal  and  criminal  means  are,  by  which 
it  is  alleged  the  traversers  sought  to  carry 
out  this  originally  legal  object.  And  I 
will  first  draw  your  a&ention  to  the  vast 
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meetings  which  were  held  in  different 
parts  of  the  conn  try,  and  will  consider 
the  general  character  of  those  meetings  in 
mass.  They  began  on  the  19th  of  March, 
1843,  and  ended  in  October  of  the  same 
year.  I  exclude  from  this  general  con- 
sideration all  the  meetings  of  the  Associa- 
tion; and  I  will  just  observe  in  passing 
that  there  is  no  complaint  of  these  meet- 
ings as  nnlawftd  assemblies  in  themselves 
— there  is  no  charge  of  riot,  or  of  a  breach 
of  the  peace,  or  tendency  to  it — no  injury 
to  properinr,  no  assault  on  any  person — 
ancl  therefore,  strange  enough,  you  are 
required  to  believe  that  attending  at  those 
meetings,  or  causing  those  meetings  to  be 
held,  not  for  an  unlawful  purpose,  because 
the  purpose  was  to  obtain  a  Repeal  of  the 
Union,  are  overt  acts  proving  a  general 
conspiracy.  These  meetings  were  quite 
consistent  with  the  previous  agreement  of 
opinion  on  the  subject  of  the  Bepeal  of 
the  Union,  they  were  the  necessary  result 
of  that  agreement;  because  the  object 
was  to  carry  the  B>epeal  of  the  Union  by 
the  only  means  by  which  it  could  be 
carried,  by  a  concentration  of  moral 
opinion.  I  care  not  for  those  preposterous 
words  in  the  indictment,  ''demonstration 
of  physical  force,"  they  are  not  explained 
— tnere  is  nothing  to  lead  the  understand- 
ing to  what  they  mean.  Because  these 
large  numbers  of  people  assembled  to- 
ge&er,  you  are  called  on  to  come  to  the 
conclusion  that  these  very  meetings  are 
overt  acts  to  prove  a  conspiracy.  A  few 
words  as  to  the  numbers  at  those  meet- 
ings. I  have  already  read  to  you  the 
language  of  one  learned  Judge : 

"Gk>d  be  thanked,  it  has  never  been  ques- 
tioned that  the  right  of  the  people  of  England  to 
petition  is  their  ancient,  undoubted,  and  un- 
questionable privilege." 

Well,  the  people  may  meet  to  petition ; 
let  me  ask  you  m  what  numbers  may  they 
meetP  Where  Is  the  line  to  be  drawn 
between  the  number  which  makes  a  meet- 
ing lawful  and  the  number  which  turns 
the  same  into  an  unlawful  meeting.  Is  it 
to  depend  upcm  the  weather  whether  a 
meeting  is  lawfal  or  unlawful?  Is  a 
meeting  of  20,000  men  unlawfalP  Is  a 
meeting  of  10,000  men  unlawful?  Was 
the  meeting  at  Hillsborough,  some  years 
ago,  unlawful  P  Is  it  unlawful  for  75,000 
men  to  meet  for  the  purpose  of  petitioning 
for  a  Bepeal  of  the  Union,  and  lawfal  for 
the  same  number  to  meet,  in   order  to 

fetition  for  the  maintenance  of  the  Union  P 
f  that  be  stated  and  asserted  to  be  law,  I 
can  only  repeat  that  the  law  of  England 
has  ceased  to  be  the  rule  of  reason.  The 
circumstance  of  the  number  of  persons,  I 
admit,  ma^  be  an  important  clement  for 
your  consideration,  if  there  be  reason  to 


entertain  alarm  and  terror  from  the  meet- 
ing. But  if  persons  meet  together  iu. 
peace,  sobriety,  and  order,  and  conduct 
themselves  at  the  meeting  with  propriety 
and  decorum,  and  separate  peaceably,  and 
return  to  their  homes  with  tranquillity,  I 
require  the  Solicitor  Oeneral,  since  ques- 
tions have  been  put  to  us  in  the  progress 
of  this  trial,  to  state  to  you  whether  he 
requires  twelve  men,  administering  the 
law  of  England,  to  adopt  the  monstrous 
doctrine  laid  down  by  the  Attorney 
Oeneral,  that  the  more  profound  the  tran- 
quility, the  greater  the  peace,  the  more 
perfect  the  order,  the  greater  the  illegality 
— the  more  complete  the  determination 
not  to  violate  the  law,  the  more  incon- 
testible  the  proof  of  crime  and  of  con- 
spiracy. If  men  resolve  not  to  break  the 
law,  but  to  assert  their  rights  by  legal 
means — not  to  assail  personal  liberty,  or 
personal  property,  I  want  to  know  how 
these  several  circumstances  can  make  out 
by  just,  sensible,  or  intelligible  argument, 
that  the  particular  conspiracy  laid  in  the 
indictment  is  proved  P 

Gentlemen  of  the  Jury,  I  think  I  can 
say  with  truth,  that  these  meetings  are 
disliked  by  kinss  and  ministers.  Men 
bom  to  command  dislike  to  hear  the  lan- 
guage of  the  people  expressing  in  tones 
of  indignation  their  grievances  or  their 
wrongs  P  Such  sounds  startle  their  ears 
and  disturb  the  serenity  of  a  court. 
Ministers  disrelish  public  meetings  at 
which  the  people  may  express  their 
grievances  or  their  wrongs,  and  state  that 
they  are  not  well  governed,  because  they 
thereby  pronounce  a  censure  more  or  less 
marked  upon  those  to  whom  the  govern- 
ment of  the  country  is  intrusted;  for 
ministers  are  more  or  less  affected  by  the 
opinions  of  the  mass  of  the  people  for  whom 
ail  Governments  are  instituted.  Declara- 
tions of  the  people  that  they  are  not  satis- 
fied, that  cheir  grievances  ought  to  bo  re- 
dressed, involve  more  or  less  censure,  and 
therefore  ministers  dislike  such  meetings. 
A  meeting  trifling  and  contemptible  in 
numbers  will  pass  unobjected  to  and  will 
produce  no  effect.  Try  it  by  this  test: 
suppose  the  twelve  gentlemen  whom  I 
have  the  honour  to  address  agree  in 
opinion  on  some  question — a  fiscal  ques- 
tion, and  hold  a  meeting ;  let  your  argu- 
ments be  the  most  convincing,  your  facts 
incontrovertible,  your  reasons  overwhelm- 
ing, still  yonr  meeting  would  be  treated 
with  contempt  bv  the  Press,  and  your 
observations  would  produce  no  effect. 
Suppose  1,200  men  meet  to  express  their 
opinions,  the  reporters  will  flock  to  hear 
them,  the  speecnes  will  be  reported,  and 
the  arguments  will  reach  the  public ;  their 
resolutions  will  find  their  way  to  the 
minister  of  tho  day;    he  begins  to  see 
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what  is  the  bearing  of  the  public  mind  on 
the  particular  question,  his  slow  and  im- 
moyable  nature  is  stirred  up.  Suppose 
instead  of  1,200  that  12,000  persons  meet, 
what  is  the  result  P  Suppose  they  do  not 
prevail  by  their  first  meeting,  and  they 
meet  a  second,  a  third,  and  a  foui'th  time, 
and  say,  in  plain  and  unmistakable  words 
that  their  grievances  must  be  redressed ; 
that  the  minister  must  consider  the  cause 
of  complaint;  that  it  must  be  discussed; 
that  he  must  not  treat  their  arguments 
with  contempt  but  listen  to  reason,  and 
that  if  those  arguments  are  well  founded 
they  must  prevail — what  would  be  the 
result  of  sucn  a  meeting  P  Would  it  not 
produce  important  results  P  Would  it  not, 
at  all  events,  draw  the  attention  of  the 
Government  and  the  Parliament  to  their 
grievances  and  their  wants  P  They  would 
not  be  conspirators  because  they  agreed 
in  their  common  object  of  endeavouring 
to  get  their  grievances  redressed — they 
woiUd  not  be  conspirators  although  one 
of  the  12,000  made  use  of  intemperate  or 
violent  language,  and  althou^  some 
wicked  incendiary  disseminated  through 
the  meeting  some  scandalous  or  seditious 
production,  which  was  never  known  or 
adopted  by  the  meeting.  Gentlemen,  the 
humbler  classes  of  the  community  have 
the  same  right  to  meet  as  you  have.  No 
difference  between  you  and  them  is  known 
to  or  recognized  by  the  law  or  Constitu- 
tion of  this  country.  Their  opinion  is  not 
equivalent  to  the  opinion  of  men  who  are 
in  the  same  rank  as  yours — they  must 
therefore  compensate  for  the  loss  of  moral 
weight  by  the  addition  of  greater  numbers. 
If  tney  meet  and  express  their  opinions 
peaceably,  and  if  the  Keporterd  who  were 
sent  here  from  England  were  astonished 
at  the  peace,  order,  and  good  conduct 
observed  by  the  savages  who  inhabit  this 
part  of  the  empire,  then  those  meetings 
are  as  legal  as  yours  would  be. 

Gentlemen,  i  will  now  call  your  atten- 
tion to  a  few  of  the  great  public  meetings 
which  have  taken  place  in  England,  and 
which  were  not  illegal  because  they  took 
place  under  the  eyes  of  the  Attorney 
Oenerod  and  Solicitor  Oeneral  of  Eugland. 

[The  Morning  Post  of  April  27,  1834, 
states  that  210,000  men  took  part  in  the 
procession  to  petition  for  the  release  of 
the  Dorchester  labourers,  headed  by  Mr. 
Otoen  in  a  blue  cloak  and  crimson  collar, 
and  Dr.  Wade  in  his  clerical  robes.] 

Now,  Gentlemen,  what  is  the  result  of 
these  200,000  marching  through  the  streets 
of  London,  with  flags  and  banners,  un- 
interrupted by  any  body  P — ^what  is  stated 
by  the  rrime  Minister  of  the  day  (a)--that 
200,000  men  coming  to  present  a  petition, 


(a)  Lord  Melbourne. 


is  a  thing  which  cannot  be  sanctioned  b^ 
,  the  Government.   *'  Your  meeting  is  justi- 
fiable ;  it  is  for  a  justifiable  object ;  your 
I  petition  is  justifiable,  your    conduct    is 
j  justifiable  ;  but  I  cannot  receive  a  depu- 
]  tation  consisting  of  200,000  men.     Send 
j  me  your  petition  to-morrow,  and  I  will 
receive  it  and  lay  it  before  the  King." 
,  Was  it  suggested  that  they  were  guilty  of 
I  a  conspiracy  for  meeting  for  those  obiects 
with  nags  and    banners,  and   marching 
I  through  the  streets  of  London  P  The  police 
I  of  Iiondon    were   ordered   to    leave    the 
.  ground,  and  not  to  interfere,  unless  they 
j  observed  a  tendency  to  riot  or  confusion. 
There  was  no  riot  or  conftision  at  the 
meeting.    It  was  a  lawful  meeting,  but  I 
admit  it  was    objectionable,  because  so 
large  a  body  of  men  marching  to  the  King 
or  the  Houses  of  Parliament  with  a  peti- 
tion, is  a  proceeding  which  ought  not  to 
be  sanctioned.    The  account  of  the  meet- 
ing is  given  in  the  Morning  Post  of  the 
day.    That  paper  commends  the  conduct 
of  the  Government  for  not  interfering; 
and  speaking  with  regard  to  the  Times, 
which  had  censured  the  meeting,  observed 
that    they   thought    such    censure    came 
strangely  from  that  journal,  which,  pre- 
viously to  the  passing  of  the  Reform  Bill, 
had  sanctioned  and  encouraged  the  use  of 
the  brickbat  and  the  bludgeon. 

I  shall  now  call  your  attention  to  the 
meetings  which  were  held  at  Birmingham, 
previous  to  the  passing  of  the  Beforui  Bill. 
A  meeting  of  the  Birmingham  Political 
Union  to<3c  place  on  the  8th  of  October, 
1831.  The  following  is  the  description  of 
that  meeting,  given  by  one  of  the  news- 
papers of  the  day : 

"Grand  meeting  of  the  BirmiDgham  and 
other  Political  Unions  of  the  Midland  Districts. 
— On  Monday,  in  pnrsuance  of  advertisements 
issued  by  the  Council  of  the  Birmiugham 
i  Political  Union,  a  public  meetinfi:  of  the  in- 
I  habitants  of  the  town  and  neighbourhood  took 
I  place  off  New  Hall  Hill,  for  the  purpose  of 
demonstrating  to  the  House  of  Lords,  that  the 
public  enthusiasm  in  favour  of  the  Reform  Bill 
18  not  abated,  and  in  order  to  petition  the  Right 
Honourable  House,  to  give  their  final  sanction 
in  carrying  that  great  measure  into  a  law  with- 
out delay.  .  .  .  The  spot  fixed  upcn  for 
the  scene  of  this  amazing  spectacle  was  New 
Hall  Hill,  a  large  vacant  spot  of  ground  situated 
in  the  northern  suburbs  of  the  town,  and 
peculiarly  well  formed  for  such  a  purpose.  It 
consists  of  twelve  acres  of  rising  land,  in  the 
form  of  an  amphitheatre.  In  the  valley,  a 
number  of  waggons  were  ranged  in  half  circle, 
the  centre  one  being  appropriated  to  the  chair- 
man, and  the  various  speakers  who  addressed 
the  meeting.  About  half-past  eleven  o'clock 
the  Birmingham  Union,  headed  by  Messrs. 
Attwood,  Scholefield,  Muntz,  Jones,  &c.,  and 
preceded  by  the  band,  began  to  arrive  on  the 
ground,  but  such  were  their  numbers,  that  a 
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considerable  time  elapsed  before  all  bad  taken 
their  stations  on  the  ground.  The  scene  at  this 
moment  was  peculiarly  animated  and  pictur- 
esque; at  different  points  of  the  procession 
various  splendid  banners  were  carried,  on  which 
were  as  various  devices  and  mottoes;  among 
the  latter  we  noticed,  "  William  the  Fourth,  the 
People's  Hope";  **Earl  Grey";  "The  just 
Rights  of  our  Order  secured,  we  will  then  stand 
by  his  Order  " ;  The  device  of  a  dove,  with  an 
olive  branch,  and  the  rising  Sun,  with  the 
motto,  **  Attwood,  Union,  Liberty  and  Peace  " ; 
'*  Taxation,  without  Bepresentatioo,  is  Ty- 
ranny " ;  "  Lawler  and  Skipwith,  and  the  inde- 
pendent Representatives  who  voted  for  Reform  " ; 
*'  Let  it  be  impressed  upon  your  Minds—  let  it 
be  instilled  into  your  Children,  that  the  Liberty 
of  the  Press  is  die  Palladium  of  all  your  civil, 
political,  and  religious  Rights  "  ;  **  Union  until 
England  is  regenerated,  Scotland  renovated,  and 
Ireland  redressed  " ;  **  The  best  Security  for  the 
Throne  of  Kings  is  the  People's  Love."  It  is 
utterly  ]mpossu>le  adequately  to  describe  the 
appearance  of  this  most  magnificent  assembly. 
When  the  Council  had  taken  their  stations  on 
the  platform,  upon  the  lowest  computation,  not 
less  than  80,000  were  within  the  range  of  vision, 
and  in  about  half  an  hour  afterwards,  when  the 
Staffordshire  Unions  arrived  upon  the  ground, 
the  number  present  was  calculated  by  some  at 
considerably  above  100,000.  Among  other 
distinguish^  persons  present  on  the  occasion, 
drawn  to  the  spot  by  motives  of  curiosity,  but 
who  took  no  part  in  the  proceeding,  were  Prince 
Hobenlobe  (Uie  brother  of  the  celebrated  pro- 
phet of  that  name),  and  the  Chamberlain  to  the 
King  of  Prussia.  They  accompanied  Mr. 
Attwood,  to  whom  they  had  been  introduced  by 
Mr.  Rothschild,  for  the  purpose  of  witnessing 
the  progress  and  perfection  of  Birmmgham 
manufacture;  they  had  likewise  had  the  good 
fortune  of  witnessing  an  unparalleled  exhibition 
of  Birmingham  pubhc  spirit." 

It  is  not  neoessary  for  me  to  read  the 
speeches,  but  the  speakers  used  very  warm 
limgaage.  They  plainly  said  they  will 
have  their  rights ;  that  the  Reform  Bill 
shall  be  passed ;  that  the  then  representa- 
tion in  Parliament  was  a  mockery,  a  libel 
on  the  Constitution,  an  insnit  to  them  ; 
that  the  wealthy  inhabitants  of  Man- 
chester shonld  not  be  represented,  though 
a  miserable  town  close  by  had  two  repre- 
sentatives. They  say  that  might  be  law, 
but  that  it  was  not  constitutional — 
that  it  was  against  the  spirit  of  the  Con- 
stitution, and  must  be  redressed.  They 
went  further;  they  intimated  their  inten- 
tion to  pass  a  resolution  not  to  pay  taxes, 
and  to  send  up  a  small  party  of  100,000 
men  to  London  to  quicken  the  delibera- 
tions of  the  House  of  Lords.  Did  the 
Ministers  of  the  da^  presume  to  say  that 
the  meeting  was  illegal  P  No  Attorney 
Oenercdf  who  ever  stood  on  English 
ground,  would  hare  dared  to  say  so.  I 
do  not  SB,j  this  insolently  or  presump- 
tuously.   Those  men  knew  their  rights — 


whether  their  opinions  were  right  or 
wrong,  it  is  not  for  me  to  say — ^but  they 
expressed  those  opinions,  and  combined 
to  carry  them  into  execution  ;  they  became 
powerful,  and  plainly  stated  that  since 
beform  was  resisted  by  the  oligarchy  for 
unjust  purposes,  they  would  compel  them 
to  grant  it  oy  the  display  of  a  great  moral 
confederation,  or  by  what  the  Solicitor 
GonercU  will  call  a  demonstration  of  physi- 
cal force,  which  is,  after  all,  but  a  decisive 
expression  of  opinion.  They  had  many  of 
the  rich  merchants  and  wealthy  traders 
with  them,  and  a  great  portion  of  the 
physical  force  of  the  country  at  their 
back ;  they  said  that  the  law  ought  to 
pass,  that  the  resistance  to  it  was  corrupt, 
that  it  was  resisted  only  because  men 
wished  for  their  own  profit  to  prevent  it 
from  becoming  the  law  of  the  land — that 
they  should  not  preyent  it.  That  it  is 
now  the  law  of  the  land  is  perhaps  as 
much  owing  to  that  meeting  as  to  any 
other  cause.  I  remember  to  have  read 
thnt  Lord  Joh/n  Russell  said,  that  he  saw 
no  reason  why  the  people  should  not  speak 
out,  that  the  whisper  of  a  faction  would 
never  put  down  the  yoice  of  the  nation. 
There  was  no  prosecution  resorted  to  on 
that  occasion,  none  of  that  mawkish  sen- 
timental twaddle  about  men  coming  to- 
gether to  express  their  honest,  firm,  and 
deliberate  conyictiou  that  such  a  law 
should  be  the  law  of  England.  They 
sought  to  redress  their  vrrongs,  and  to 
secure  their  freedom,  and  therefore  it  was 
that  they  met  and  passed  this  resolution. 
There  were  other  resolutions  which  I  shall 
not  read  to  you,  but  which  were  of  a  very 
strong  character. 

G^6ntlemen,  I  shall  now  bring  the  .ii^- 
ney  General  to  the  county  with  which  he 
is  connected,  his  own  happy  Yorkshire. 
In  that  county  he  represents  a  borough,  (a) 
and  I  am  sure  a  better,  or  more  honour- 
able representative  cannot  be  found.  I 
will  bring  him  back  to  Yorkshire,  and  tell 
him  when  next  he  goes  there,  to  inquire 
about  King  Richard,  that  is,  Mr.  Oaetler, 
and  to  see  his  placards.  I  need  not  tell 
jrou  that  there  was  very  great  discontent 
m  the  north  of  England  on  two  subjects, 
the  Poor-Law  Bill,  and  the  Factory  Bill. 
The  mass  of  the  people  considered  that 
those  employed  in  the  factories,  both 
young  ana  old,  were  in  fact  nothing  better 
than  slaves— slaves  under  the  beneficent 
rule  of  England,  more  wretched,  as  they 
describe  it,  than  the  black  slaves ;  that 
their  children  were  forced  to  work  before 
they  were  able  to  do  so.  Speeches  and 
songs  were  made  against  what  was  called 
this  grinding  and  remorseless  despotism. 


(a)  Ripou. 
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I  qnote  from  the  York  Herald  of  the  28th 
of  April,  1832: 

**  Great  YorkHhire  meeting  in  support  of  the 
Ten  Hours  Factory  Bill.— This  great  meeting, 
in  support  of  justice  and  humanity,  was  held  in 
the  Castle  Yard  on  IHiesday  last.  Though 
much  of  the  interest  of  its  appearance  was 
certamly  taken  away  by  the  very  unfavourable 
state  of  the  weather,  yet  we  are  happy  to  fay 
that  this  untoward  event  in  no  wise  damped  the 
spirit  of  the  proceedings,  Early  on  Monday 
morning  the  bustle  began  in  Leeds ;  the  streets 
were  crowded  with  people,  waiting  to  witness 
the  arrival  of  the  different  divisions ;  the  bells 
of  the  parish  churches  ruDg  merry  peals,  and, 
lis  the  weather  was  then  favourable,  the  scene 
was  altogether  lively  and  cheering.  According 
to  the  programme  the  various  divisions  of  oper- 
atives entered  Leeds  from  Halifax,  Huddersfield, 
Bradford,  Dewsbury,  Heckmondwike.  Holm- 
field,  Keignley,  &c.,  with  their  flags  and  music. 
They  repaired  to  the  White  Cloth  Hall  Yard, 
where  refreshment  was  served  to  those  who, 
from  want  of  employment,  could  not  afford  to 
supply  their  own  wants.  The  first  Leeds 
division  left  that  town  at  eleven  o'clock  at 
night,  and  the  second  an  hour  after ;  but  it  is 
needless  for  us  to  dwell  upon  the  minuti®  of  a 
dark  and  dreary  march  through  rain  and  mire, 
and  it  is  sufficient  to  observe  that  a  strong  sense 
of  duty,  and  the  consciousness  of  being  engaged 
in  a  righteous  cause,  kept  up  the  spirit,  and  gave 
nerve  to  the  exertions  of  those  thousands  of 
pedestrians." 

Mr.  Oastler  made  a  speech ;  anything 
more  distinct  and  emphatic  was  never 
heard.  He  described  the  infantine  slavery 
which  existed  as  worse  than  that  of  the 
blacks.  They  resolved  on  petitioning 
Parliament,  and  Lord  Ashley  was  instru- 
mental in  gaining  the  Ten  Hours  Bill, 
which  was  not  then,  but  is  now  the  law 
of  the  land.  They  met  in  thousands  and 
tens  of  thousands;  they  remonstrated, 
they  combined  to  carry  their  object,  they 
assembled  with  banners  and  music,  and 
some  of  their  language  was  more  violent 
by  a  thousand  degrees  than  any  which  has 
been  used  in  the  course  of  this  Agitation. 
They  reviled  the  aristocracy,  and  declared 
that  the  wealth  which  they  possessed  was 
procured  by  the  sweat  and  labour  of  the 
poor.  Did  the  Attorney  Oeneral  ever  say 
that  this  combination  for  a  common  object, 
or  the  means  which  they  took  to  carry 
that  object  were  illegal  P  They  had  pro- 
cessions, they  marched  with  lighted  flam- 
beaux, they  came  in  thousands,  fifty,  sixty, 
seventy,  eighty  and  a  hundred  miles ;  for 
what  purpose  P  to  compel  the  Legislature 
to  do  what  P  to  listen  to  their  grievances, 
to  discuss  their  grievances,  to  hear  their 
complaints  and  to  redress  them,  to  listen 
to  the  ceJl  of  humanity  on  their  behalf, 
and  to  do  the  unfortunate  artisans  in 
England  that  justice  which  I  hope  will  yet 
be  done  to  the  unfortunate  labourer  in 
Ireland.    Gentlemen,  there  is  an  account 


given,  I  think  it  is  in  the  history  of  the 
Factory  Regulation  Bill  in  1832,  of  the 
means  which  were  employed  to  carry  that 
Act.  They  call  these  gatherings  by  the 
name  of  the  Pilgrimage  of  Mercy.  There 
could  be  nothing  more  exciting  than  the 
language  of  these  publications ;  they  held 
out  the  manufacturers  to  be  worse  than 
the  slave  owners,  they  insisted  that  the 
law  should  be  altered,  and  it  was  altered. 

Iln  1834  75.000  men  marched  to  Hills- 
borough, in  border  fashion,  to  support 
the  Act  of  Union  (a)  and  75,000  men  have 
just  as  much  right  to  meet  at  Tara  to 
petition  for  its  repeal.] 

And  now,  Gentlemen,  I  will  consider 
the  general  character  of  the  meetings,  as 
collected  from  the    evidence  which   has 
been  brought  forward  in  the  case.     I  will 
consider  the  evidence  en  maeee,  and  will 
not  go  through    the    different  meetings 
seriatim.     Analyse    with    accuracy  that 
evidence,  and  compare  it  with  the  testi- 
mony   which    mignt    have     been    given. 
Bank  and  file,  we  had  the  whole  police 
establishment  in  Ireland  produced  on  the 
table;  I  mean  to  say,  that  there  is  no 
rank,  office,  or  degree  in  the  constabulary 
department,  a  representative  of  which  has 
not  been  brought  before  you  in  the  cha- 
racter of  a  witness.    We  have  had  police 
sergeants  and  police  constables,  chief  con- 
stables and  inspectors  of  police,  stipen- 
diary magistrates  and  aspirant  inspectors. 
We,  on  the  part  of  the  traversers,  have 
adopted  every  expedient    which    human 
ingenuity  could  suggest  in  order  to  obtain 
undeniable  and  authentic  evidence  of  the 
true  character  of  these  meetings.    During 
the  few  weeks'  respite  which  your  Lord- 
ships were  kind  enough  to  allow  us,  we 
have  had  agents  in  every  part  of  Ireland 
to  discover  whether  any  act  of  violence 
had  been  done,  to  make  inquiry  whether 
the  meetings  occasioned  alarm  or  terror, 
■  whether  any  person  was  assaulted  or  any 
]  property  was   injured,  whether  the  reei- 
I  dent  gentry,  or  men  of  business,  or  men 
I  of  pohtical  opinions  diff'erent  from  those 
i  of  the  traversers,  felt  alarm  or  terror  at 
I  these  assemblages  of  the  people;  and  what 
i  is  the  result  of  all  the  mass  of  evidence 
given   before  you  even  by  the   Crown  ? 
That  there  was  no  infraction  of  the  law, 
I  no  violation  of  the  peace,  not  even  a  ten- 
dency to  a  breach  of  the  peace,  no  in- 
fraction of  good  order  or   decorum,  no 
I  exhibition  of  arms.     The  police  officers 
j  might  have  been  asked  not  only  whether 
they  felt  alarm  themselves,  but  whether 
any  person  in  the  community  had  com- 
plained to  any  one  of  them  that  ho  felt 
,  alarm ;  no  such  question  was  put  on  be- 
I  half  of  the  Crown.    The  result,  therefore. 


(a)  See  above,  p.  840. 
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of  the  whole  evidence  is,  that  perfect  peace 
and  unbroken  tranquillity  prevailed  at 
these  meetings.  If  the  meetings  were 
held,  as  the  Attorney  Oeneral  declares,  for 
the  purpose  of  instilling  awe  into  the 
public  mind,  why  did  not  the  Attorney 
Oeneral  bring  witnesses  from  Mallow, 
from  Baltinglass,  or  from  any  other  of 
the  districts  where  they  were  held,  to 
prove  that  the^  were  alarmed  at  them. 
Wot  a  living  being  was  produced  to  prove 
that  fact.  The  police  were  at  every  meet- 
ing, sometimes  in  their  uniforms,  but 
more  frequently  disguised  in  plain  clothes. 
They  were  dispersed  through  every  meet- 
ing— they  were  in  the  nature  of  spies  for 
the  Crown.  I  do  not  mean  to  use  the 
word  in  an  offensive  sense,  but  their  duty 
was  to  watch  and  make  inquiries,  and 
report  all  they  heard  and  saw.  What 
was  the  result  of  their  evidence  P  What 
was  the  sum  and  substance  of  their  testi- 
mony, combining  and  concentrating  their 
evidence  from  first  to  lastP  Thi^that 
whether  they  were  disguised  or  not  dis- 
guised, they  were  never  subjected  to 
unworthy  treatment  at  the  hands  of  the 
people ;  that  no  injury  was  ever  inflicted 
on  them ;  that  the  people  conducted  them- 
selves invariably  with  peaoefulness,  good 
order,  and  tranquillity;  although  when 
large  multitudes  are  assembled  together, 
if  one  man  commits  a  violent  act  all 
present  may  be  involved  in  the  consequence 
of  that,  yet  on  no  occasion  was  there  an 
instance  of  impropriety  even  on  the  part 
of  a  single  individual.  If  the  contrary 
was  susceptible  of  proof,  why  was  it  not 
proved?  No  witncRS  provea  that  there 
was  any  display  of  weapons  of  any  de- 
scription. Tne  people  went  empty  handed 
to  tne  meetings,  or  else  they  were  armed 
with  nothing  more  than  white  wands, 
somewhat  similar  in  length  and  thickness 
to  the  switch  wherewith  my  learned  friend 
and  myself,  in  former  years,  were  cor- 
rected for  our  boyish  misdeeds  ;  and  even 
they  were  used  only  for  the  purpose  of 
preserving  order,  and  preventing  confu- 
sion and  obstrnction  on  the  roads.  Such 
is  the  evidence  of  our  crime,  such  "  the 
head  and  front  of  our  offending.''  Our 
meetings  were  peaceable,  orderly,  and 
legal.  JBut  I  forgot  that,  in  saying  this, 
I  am  uttering  my  own  condemnation,  for 
the  monstrous  proposition  for  which  the 
Attorney  Oeneral  is  contending  is,  that 
the  more  peaceable,  the  more  orderly,  the 
more  decorous  were  the  meetings,  the 
more  deserving  are  they  of  reprehension ; 
and  the  more  eloouently  it  is  attested  that 
their  objects  ana  purposes  are  wicked 
and  trea.sonable.  Tne  fact  is,  our 
peaceable  demeanour  is  nothing  more  or 
less  than  an  evidence  of  the  atrocity  of 
onr  fell  intent  (laughter).     This  is  the 


doctrine  contended  for  by  the  counsel  for 
the  Crown,  and  according  to  this  doctrine, 
it  naturally  follows,  that  if  you,  gentle- 
men, had  been  put  into  that  jury-box  in 
order  to  decide  upon  the  sanity  or  insanity 
of  any  one  of  Her  Majesty^s  subjects, 
every  effort  that  is  made  to  prove  by  the 
most  authentic  evidence  that  the  words 
and  actions  of  the  party  whose  case  is 
under  consideration  have  been  in  the 
strictest  possible  conformity  with  the  dic- 
tates of  the  most  unclouded  reason,  every 
particle  of  evidence  that  is  adduced  to 
prove  this  fact  mast,  according  to  the 
Attorney  General,  be  regarded  as  damning 
and  most  conclusive  evidence  of  the  in- 
sanity of  the  man  upon  his  trial  (latighter) ! 
Yes,  gentlemen,  the  legality  of  our  pro- 
ceeding is  to  be  regarded  as  an  evidence 
of  our  intention  to  attain  a  legal  object  by 
illegal  means  (laughter).  K  we  had  actea 
like  the  old  Irish— if  we  had  demeaned 
ourselves  like  drunken,  besotted,  ill- 
conditioned  men,  knoclang  down  and 
beating  all  we  met,  that  would  have  been 
all  natural,  and  nobody's  suspicions  would 
have  been  aroused.  That  would  have  been 
quite  consistent  with  the  Irish  character 
— the  law  would  then  have  been  broken, 
as  it  ought  to  have  been  broken,  and  as  it 
had  been  broken  in  Ireland  from  time 
immemorial.  But  no ;  we  demeaned  our- 
selves with  oourteousness  towards  every 
one,  Mrith  the  strictest  good  order,  and  for 
that  reason  the  suspicions  of  the  Attorney 
Oeneral  are  aroused — for  that  reason  he 
walks  into  court  with  Hawhvns  and  Hale 
in  his  hand  to  prove  that  we  have  been 
guilty  of  treason,  conspiracy,  and  every- 
thing that  is  horrible  (laughter).  The 
Attornetf  General,  to  be  sure,  told  you  that 
our  petitioning  parliament  was  only  a  plea 
or  empty  pretext  for  giving  a  legal  com- 
plexion to  unlawful  proceedings,  and 
indeed  I  think  I  understood  him  to  say 
that  be  intended  to  adduce  evidence  to 
prove  that  no  petitions  were  presented  to 
the  House  of  Commons.  He  has  brought 
forward  no  evidence  to  prove  this  state- 
ment, nor  was  it  material  that  he  should 
do  so.  That  question  arose  in  Ha/rdy's 
case,  and  it  was  clearly  shown  by  Mr.  Ers- 
kine,  that  a  meeting  was  not  to  be  deemed 
criminal  or  illegal  because  a  petition  was 
not  presented  with  panting  expedition. 
The  true  object  was  to  have  a  great 
number  of  petitions  prepared,  in  order 
that  they  might  have  more  weight  and 
influence  when  Mr.  O'GonneU  came  to 
present  them  in  mass — that  was  the  plan 
adopted  by  the  Chartists  in  England. 
They  did  not  present  a  petition  untu  they 
had  obtained  three  millions  of  signatures. 
Was  it  said  that  this  was  illegal?  What 
does  Baron  Bolfe  say  with  regard  to  the 
Chartist  meetings  P 
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**  What  numbers  cau  make  a  meeting  illegal ; 
what  qaantum  of  organisation  and  arrange- 
ment ;  what  deputations  from  one  to  another ; 
what  qnantom  of  all  or  any  of  thene  makes  a 
meeting  illegal,  is  a  question  which  most 
depend  wholly  on  degree.  It  is  very  difficult  to 
lay  down  any  rule  a  priori,  and,  therefore,  I 
will  not  encumber  the  present  sufficiently  en- 
cumbered case,  by  stating  what  my  view  of  the 
law  is  on  that  point  *\d) 

This  case,  therefore,  so  far  as  the 
numbers  are  concerned,  ends  in  nothing. 
They  had  a  riffht  to  petition.  They  came 
in  numbers,  but  there  is  no  law  to  say 
that  it  is  illegal  for  a  number  of  persons 
to  seek,  by  petitioning,  a  legal  object — 
the  repeal  of  that  Statute,  caUed  the  Act 
of  Union.  It  would  have  been  absurd  to 
have  presented  a  single  petition,  when,  as 
the  Attorney  Oeneral  admits,  no  more  than 
thirty  members  of  the  House  of  Commons 
were  favourable  to  the  Bepeal  of  the 
Union;  it  was,  therefore,  necessary  and 
proper  to  wait  until  a  sufficient  number 
nad  been  procured,  so  as  to  present  them 
in  mass,  and  to  make  the  desired  impres- 
sion on  the  Parliament. 

I  shall  now  call  your  attention  to  two 
or  three  circumstances,  in  relation  to 
these  meetings.  The  first  peculiarity 
connected  witn  them  is  the  attendance  of 
the  temperance  bands.  It  was  sought  to 
be  proved  that  the  people  marched  to 
those  meetings  in  military  array.  But 
when  a  witness  was  produced  to  prove  the 
fact,  he  was  asked  did  thev  keep  the  step, 
and  he  said  no ;  and  indeed  I  defy  anj 
man  to  keep  the  step  to  such  music  as  is 
plaved  by  the  temperance  bands  (laughter); 
and  because  the  people  did  not  march 
with  regularity,  oh,  says  the  Attorney 
General^  that's  rank  sedition  (laughter). 
He  hears  some  attempt  made  by  a  parcel 
of  boys  in  the  country  to  play  some  tune, 
and  up  he  starts,  and  says  that's  rank 
treason.  They  don't  play  party  tunes, 
however,  these  temperance  oands ;  no, 
they  are  not  like  the  music — ^the  ffood  and 
loyal  music — played  by  the  bands  in  the 
north  of  Ireland.  Oh,  dear,  not  at  all. 
1*11  tell  you  the  music  thev  play  they, 
"  The  Protestant  Boys  will  carry  the  i 
Day,"  "  The  Boyne  Water,"  and  oh,  j 
**  Croppies  lie  down,"  of  course,  **  Down,  , 
down,  Croppies  lie  down."  These  are  • 
the  loyal  tunes  in  the  rorth,  they  despise 
all  others  in  the  world,  and  many  a  broken  | 
head,  and  black  eye,  and  sore  arm,  has 
resulted  from  not  joining  with  the  loyal 
bands  who  play  those  loyal  tunes.  !But 
they  don't  play  *'Qod  save  the  Queen" 
there  at  all ;  and  because  the  temperance 
bands  play  it,  oh,  says  the  Attorney 
Oeneral,     that's     rank     treason     (great 

(a)  4  Sti  Tr.  N.S.  1212. 


laughter).  Why,  I  tell  you  what,  gentle- 
men, I  never  heard  such  music  as  the 
temperance  bands  play.  I  defy  any  man 
but  a  policeman  to  march  to  it.  I  heard 
one  the  other  day  coming  fh>m  Mr.  Pur* 
ceWi,  and  I  could  have  sincerely  wished 
it  anywhere  else  at  the  time,  ^h,  but 
because  the  poor  fellows  who  compose  the 
temperance  bands  through  the  country 
don  t  go  to  the  public-house  now  at  eight, 
get  drunk,  and  break  each  other's  heads, 
as  heretofore— because  they  don't  do  that, 
but  indulge  in  playing  their  musical 
instruments,  why,  it  is  said  by  the 
Attorney  General^it  is  distorted  by  a 
supple  understanding — ^it  is  twisted  into 
a  foul  and  rank  conspiracy.  Well,  I 
think  the  charge  was  not  far  wide  of  the 
mark,  for  I  never  heard  of  a  fouler  or 
a  darker  conspiracy — to  do  what  though  ? 
—to  murder  harmony. 

Well,  but  they  had  flags  and  mottoes,  not 
perhaps  such  as  the  Attorney  Oeneral 
would  have  selected;  these  would  have 
been  **  Church  and  State,"  "  The  Con- 
stitution, as  settled  in  1688,"  and  others, 
to  which,  no  doubt,  my  learned  friend  is 
sincerely  and  devotedly  attached.  Those 
are  the  only  loyal  mottoes  in  the  mind  of 
the  learned  Attorney  Oener<il,  But  these 
banners  did  not  bear  the  motto  of  **  Church 
and  State,"  for  the  first  of  them  was 
**  Liberty,  and  Old  Ireland  for  ever "; 
another  was  **  Repeal  of  the  Union  *';  and 
another,  **  We  will  not  be  Slaves."  There 
is  treason  for  you — ^no  getting  out  of  that ! 
The  people  say,  **  We  will  trust  in 
0*Oonneu,  who  tells  us  to  come  quietly  to 
a  meeting,  and  to  go  home  peaceably." 
That  is  conspiracy  1  ''  He  tells  us  not  to 
commit  a  crime,  and  we  obey  him." 
That's  rank  treason,  at  all  events. 
We  go  to  the  meetings  quietly,  return 
peaceably,  don't  drink,  commit  no 
crime,  violate  no  law,  and  up  starts  the 
Attorney  General  and  tells  us  it  is  all 
rank  treason  and  foul  conspiracy  (great 
laughter).  Oh !  says  the  Crown  pros^ 
cutor,  those  fellows  have  returned  to 
reason ;  they  won't  get  drunk  and  break 
each  other's  heads  now ;  they  won't  go  to 
gaol,  they  will  persevere  in  dogged  peace 
and  tranquillity,  and  we  are  all  rained.  It 
must  be  treason — rank  and  foul  conspi- 
racy. Why,  Sir  Thomas  Sta/pUs  will  not 
have  a  single  case  in  the  north-east 
circuit.  In  north  or  south,  east  or 
west,  there  will  not  be  a  man  to  go  to 
gaol  (great  laughter).  The  Crown  prose- 
cutors start  up,  crying  out,  "  Down  with 
the  Temperance  Bands  1 "  (laughter).  The 
fellows  won't  meet  in  the  public-houses, 
but  they  play  music,  and  the  Crown 
lawyers  all  conspire,  confederate,  and 
agree  to  make  that  a  conspiracy  (great 
laughter). 
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Talking  abont  mottoes,  reminds  me  of 
a  speech  of  the  Duke  of  Sussex,  which  I 
met  with  by  accident;  I  will  go  np  to 
royalty  itself.  The  Dnke  of  Susiex  made 
a  speech  at  the  Fox  Clab  dinner,  at 
Norwich,  some  time  after  the  Manchester 
massacre,  in  1820.  The  King's  health 
was  given,  and  it  was  drank  in  silence, 
mind  that — in  silence.  The  King  was 
the  brother  of  the  Dnke  of  8u88eoi,  and 
yet  his  health  was  given  in  silence.  That 
IS  not  the  way  we  do  in  Ireland.  When 
we  hear  the  Queen  or  Prince  AThert's 
name  given,  we  g[ive  three  cheers,  and 
fling  our  hats  up  into  the  air,  and  shout 
with  joy ;  that  is  the  way  we  do  thinfi;8 
here.  Those  who  say  that  the  Irish  do 
not  love  the  aristocracy  and  the  Constitu- 
tion are  much  mistaken.  1  think  they 
are  less  disposed  to  Bepublicanism  than 
any  other  nation.  In  speaking  to  a  toast 
at  the  dinner  to  which  I  have  alladed,  the 
Duke  of  Sussex  used  these  words:  *'I 
would  rather  suffer  death  than  lose  my 
liberty."  That  was  the  language  of  one 
who  might  have  sat  on  the  Throne  of 
England,  but  the  moment  a  poor  Irishman 
puts — not  the  words,  **  Down  with  the 
Monarchy,"  or  "  Down  with  the  Bench," 
or  **  Down  with  the  Peerage,"  or  "  Down 
with  the  AUomey  Oenerat,**  or  "Down 
with  the  Oligarchy,"  or  **  Down  with  the 
Privileged  Orders,"  or  '*  Down  with  the 
Borough  System,"  but  *'  Liberty,"  on  a 
banner,  the  law  officers  of  the  Crown 
start  up  and  say  it  is  conspiracy.  There 
was  also  this  motto,  "  Liberty  or  Death," 
at  that  dinner.  That  motto  was  ques- 
tioned by  some.  The  matter  was  laid 
before  the  Attorney  Chneral  of  England, 
and  he  declared  that  the  object  of  the 
dinner  being  a  legal  one,  the  proceedings 
at  it  were  perfectly  constitutional.  Let 
us  now  turn  to  some  of  the  banners  and 
mottoes  at  one  of  these  meetings. 

There  was  an  arch  erected  at  Tullamore 
with  the  inscription,  **  Ireland,  her  Par- 
liament, or  the  World  in  a  Blaze."  The 
motto  inscribed  on  the  arch  was  un- 
doubtedly improper  and  unjustifiable,  but 
it  was  placed  there  without  the  knowledge 
or  consent  of  Mr.  O'OonneUf  and  the  mo- 
ment he  saw  it  he  sent  Mr.  Steele  to  pull 
it  down,  and  it  will  be  proved  that  it  was 
taken  down  before  the  meeting.  That  is 
strong  evidence  that  the  intention  of  the 
traversers  was  not  criminal  or  illegal, 
that  they  meant  to  confine  themselves 
within  the  boundaries  of  the  constitution, 
and  not  to  outstep  the  limits  of  the  law. 
As  for  the  Mullaghmast  placard,  there  is 
nothing  to  connect  the  traversers  with  it. 
You  are  not  to  find  men  guiltv  of  the  acts 
of  others  over  whom  they  had  no  control. 
Lord  Boumehvre  and  Lord  Boden  attended 
the    Hillsborough    meeting,   with    their 


tenantry  at  their  backs.  Suppose  some 
ballad-singer  from  Belfast  had  sold  at  the 
meeting  some  scandalous,  wicked,  dis- 
gusting production,  are  Lord  Roden  and 
Lord  BownsKvre  to  be  tried,  although  they 
went  there  for  a  legal  purpose,  and  did  no 
illegal  act,  because  they  spoke  from  the 
hustings?  Are  they  to  be  prosecuted, 
because  some  bad-minded,  illiterate  feUow 
— a  spy  perhaps  —sells  that  production  at 
the  meeting  P  No.  And  is  Mr.  0'  Connell 
to  be  prosecuted  because  some  obscure 
individual,  for  his  own  private  gain,  rakes 
np  some  forgotten  flftct  of  history,  and 
displays  it  to  the  eager  eyes  of  the  curious 
people?  There  is  no  evidence  that  Mr. 
O^Uonndl  ever  saw  or  sanctioned  the 
vending  of  the  Mullaghmast  placard ;  it 
cannot  DC  evidence  against  him,  unless  it 
is  proved  to  have  been  printed  in  pursu- 
ance of  the  common  plan,  union,  and 
combination,  for  the  unlawful  object  with 
which  the  traversers  are  charged. 

Grentlemen,  1  shall  now  draw  your 
attention  to  what  was  said  at  some  of 
these  meetings,  and  as  you  have  heard 
Mr.  Fitzgibbon  allude  to  some  of  the  best 
passages  in  Mr.  O^ConneWs  speeches,  I 
will  take  up  a  few  of  what  may  be  con- 
sidered the  worst.  First,  I  will  observe 
that  many  of  the  speeches  which  were 
given  in  evidence  were  not  proved  to  have 
been  actually  spoken  by  Mr.  O*0orm€U,{a) 
The  nature  of  the  accusation  enables  the 
Crown  to  give  a  number  of  newspapers  in 
evidence,  containing  reports  of  speeches 
alleged,  but  not  proved  to  have  been 
made  by  Mr.  O'OonneU.  You  will  recol- 
lect, that  it  is  impossible  to  discriminate 
between  the  speecnes  as  they  were  actually 
spoken,  and  the  speeches  as  they  were 
afterwards  embellished.  Some  of  the 
most  eloquent  passages,  particularly  in 
the  way  of  political  extracts,  have  been 
attributed  to  men,  although  they  never 
spoke  them.  It  is  said  that  a  great  por- 
1  ion  of  Cicero* s  speech  in  defence  of  MUo 
was  never  spoken  by  that  eloquent  advo- 
cate. I  will  draw  your  attention  to  one 
or  two  of  the  speecnes  attributed  to  Mr. 
O*0omiell,  in  which  he  alluded  to  the 
Battle  of  the  Boyne,  and  the  defeat  of  the 
Irish  there.  Now,  Gentlemen,  it  is  sin- 
gular that  Sir  WdUer  Seottt  in  alluding 
to  the  Battle  of  Flodden  Field,  admonishes 
his  countrymen  not  to  fall  into  the  mis- 
take committed  by  their  ancestors,  but  to 
be  steadv  and  firm  in  their  moral  agita- 
tion, ana  not  divided  and  wavering,  as 
their  ancestors  were  in  their  physical 
conflicts.  That  was  precisely  the  mean- 
ing of  Mr.  0*Connell,  in  alluding  to  the 
Battle  of  the  Boyne.    He  encouraged  the 

(a)  As  to  this  evidence  see  the  judgments  on 
motion  for  a  now  trial  below,  p.  673. 
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people  to  persevere  in  the  moral  and  oon- 
stitntional  struggle  in  which  they  were 
engaged,  by  a  re^renoe  to  his  moral  facts. 
His  language  means  no  more  than  this : 
"  By  their  want  of  union  and  persever- 
ance, your  ancestors  lost  the  Battle  of  the 
Boyne ;  do  you  persevere  in  the  moral  and 
constitutional  struggle  in  which  you  are 
engaged,  and  you  must  succeed.  But, 
Gentlemen,  is  it  right  that  my  client 
should  be  responsible  for  the  speeches  of 
Mr.  O'Conneltf  Mr.  Duffy  was  not  at  any 
of  the  monster  meetings.  Mr.  Duffy  was 
in  Dublin  whilst  those  meetings  were 
held.  Mr.  0*ConneU  spoke  at  Clifden,  at 
Mullaghmast,  at  Cork,  in  remote  parts  of 
Ireland;  he  used  certain  illustrations. 
Could  Mr.  Duffy  control  himP  Mr. 
O'ConneU  alluded  to  certain  historical 
events — to  the  Battle  of  the  Boyne,  Battle 
of  Aughrim ;  he  quoted  i>oetry  and  prose, 
everything  which  his  excited  fancy  could 
suggest.  Did  Mr.  Duffy  combine,  con- 
federate, conspire,  and  agree,  that  he 
should  do  sor  Mr.  Moore  has  written 
some  verses,  in  which  he  alludes  to  the 
Battle  of  Aughrim  in  terms  of  sorrow  and 
regret.  Yet  that  did  not  disentitle  him 
from  receiving  a  pension  from  the  Govern- 
ment of  which  tne  Solicitor  General  is  a 
member.  Mr.  Duffy,  in  common  with 
other  journalists,  merely  printed  the  re- 
ports of  the  speeches  in  which  Mr.  O^Gon^ 
neU  referred  to  these  historical  facts ;  and 
ten  months  after,  be  is  selected  and 
brought  to  trial  b^  the  Attorney  OenercU, 
who  prefers  to  strike  a  blow  at  him  rather 
than  at  his  professional  rivals  of  the  Mail  i 
and  Packet,    The  expression, 

"  better  die  like  freemen  than  live  like  slaves,*' 

is  a  mere  boastful  expression,  showing 
independence  of  thought  and  boldness  of 
speech,  but  proving  nothing  as  to  the 
charge.  Another  expression  of  Mr.  O'Oon- 
neU  was  much  dwelt  on  by  the  Attorney 
General: 

"  the  people  would  be  stultifying  themselves  to 
expect  redress  from  an  English  Parliament." 

In  his  observations  on  that  expression, 
the  Attorney  General  followed  the  example 
of  Mr.  MUford,  afterwards  Lord  Bedesdale,  i 
in  Home  Too1ce*8    case.     That    eminent  | 
lawyer  endeavoured,  from  a  similar  ex- 
pression, to  lead  the  jury  to  infer  that  it  \ 
was    the    intention    of  Home    Toohe   to  | 
accomplish  his  purpose  by  physical  force ; 
but  the  jury  declined  on  that  occasion  to 
adopt  the  view  of  the  learned  law  officer. 

At  Lonrford  Mr.  0*OonneU  spoke  freely 
of  Lord  iea/umont.  My  client  and  Mr. 
0*C<mneU  confederated  and  a^eed  to- 
gether, in  order  to  carry  the  Kepeal  of 
Uie  Union.  But  did  they  agree  that  Mr. 
0*ConneU  should  abuse  Lord  Beaumoni, 


or  that  Lord  Beaumotit  should  abuse  Mr. 
O'OonneU  ?  I  have  read  Lord  BeaumorWi 
speech  against  Mr.  0*ConneUt  in  which 
the  noble  Lord  stated  that 

'*  he  despised  his  vituperation,  and  despised 
himself,  as  he  did  the  reptile  that  crawled  in  the 
dust" 

That  is  language  too  ignominious  to 
be  applied  to  Mr.  0*Conndl,  who,  what- 
ever his  faults  or  indiscretions  may  be, 
placed  Lord  BeoMmont  in  the  House 
of  Lords,  and  gave  him  the  opportunity 
of  using  this  gross  and  insulting  language. 
Mr.  0  OonneU,  insulted  and  incensed — 
being  himself  a  master  of  invective — 
poured  forth  a  torrent  of  abuse  in  reply, 
and  said  many  things  which  he  had  better 
have  left  unspoken ;  but  did  Mr.  Duffy  com  - 
bine  and  confederate  that  Lord  Beaumont 
was  to  abuse  Mr.  O'Connell  in  the  House 
of  Lords,  and  that  Mr.  O^ConneU  should 
retort  against  Lord  Beawmoivt  at  Long- 
ford? Mr.  O'ConneU  was  incensed  and 
insulted  at  the  contumelious  language 
applied  to  him.  Whatever  are  his  faults, 
that  remarkable  man  has  gained  a  place 
in  the  history  of  his  coantry,  and  a  name 
which  resounds  throughout  Europe.  And 
Lord  Bea/umont  certainly  showed  bad 
taste,  weak  judgment,  and  bad  manners 
in  applying  such  lan^age  to  him.  He 
only  proved  that  an  Irish  peasant  may  be 
more  polite  than  an  English  peer. 

Mr.  0*Connell  also  said :  *'  I  will  take 
care  that  you  do  no  wrong,  but  if  they 
attack  us,  we  will  do  so  and  so. 
There  is  nothing  illegal  or  unconstitu- 
tional in  these  expressions,  explained  as 
they  are  by  other  observations,  such  as 
*'  they  must  discuss  the  Question  with  us," 
**  they  must  listen  to  us,  **  they  shall  not 
bully  us.**  The  style  of  a  speech  depends 
much  on  the  physical  condition  of  the 
speaker  at  the  moment.  Many  of  those 
speeches  were  made  after  dinner ;  and  I 
will  venture  to  say,  that  if  the  Attorney 
General  himself  stood  up  after  dinner  to 
speak  in  defence  of  "  Church  and  State," 
he  would  be  astonished  at  the  speech  he 
would  make.  No  doubt  it  would  be  a 
very  able,  animated,  and  exciting  speech ; 
it  might  contain  a  great  deal  of  wnat  he 
calls  inflammatory  matter,  and  it  would 
not  be  a  bit  the  worse  speech  for  that. 
Much  has  been  said  about  the  use  of  the 
word  ** foreigner'*  by  Mr.  O^ConndL 
He  took  it  from  an  English  law  book. 
In  Mahpny  v.  AeliMnXo)  an  action  on  a  bill 
drawn  in  Ireland  on  a  person  in  England, 
Ireland  was  solemnly  ruled  to  be  a  foi eign 
country.  I  really  do  not  know  why  Mr. 
O^CofmeU  should  be  indicted  for  a  con- 
spiracy   for    speaking    the    legal    truth. 

(a)  2  B.  &  Ad.  478. 
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Then,  with  regard  to  language  used  by 
Mr.  O'ConneU  of  Sir  Robert  Fed  and  the 
Dnke  of  WeUi/ngion — that  is  merely  a 
personal  matter,  and  does  not  prove  the 
mtention  imputed  to  the  traversers  by 
the  Attorney  Oeneral,  When  Mr.  O'Con- 
neU  spoke  of  having  more  physical  force 
at  his  disposal  than  there  was  at  Waterloo, 
he  meant  nothing  more  than  that  the 
question  support^  by  such  a  mass  of 
people,  and  by  such  a  combination  and 
concentration  of  moral  power,  must  be 
discussed  and  considered.  It  was  a  mere 
boastful  expression,  that  such  a  number 
of  persons  were  formidable,  just  as  the 
75,000  men  came  to  Hillsborough,  shoulder 
to  shoulder,  and  must  be  listened  to,  and 
their  demands  considered  and  discussed. 

The  Attorney  Oeneral  has  also  said  that 
a  question  was  put  in  Parliament,  and  an 
answer  given,  which  was  decisive  on  the 
subject  of  the  Repeal  of  the  Union,  and 
that  nevertheless,  the  meeting  at  Mullagh- 
mast  was  held  five  days  afterwards.  ^Whj 
did  he  introduce  this  subject?  Clearly, 
to  impress  your  minds  with  the  belief  and 
conviction  that,  as  the  parties  endeavour- 
ing to  procure  a  Repeal  of  the  Union  knew 
that  little  was  to  be  expected  from  Parlia- 
ment, their  object  must  have  been  unlaw- 
fal.  I  ti^e  the  liberty  of  saying,  that 
that  was  an  unconstitutional  argument 
for  the  Attorney  Oeneral  to  make  use  of. 
Neither  you  nor  I  are  bound  to  notice  nor 
bound  to  read  the  speeches  which  are 
made  in  Parliament.  To  force  us  to  read 
all  the  speeches  which  are  made  there 
would  be  an  intolerable  act  of  despotism, 
against  which  the  spirit  of  the  country 
would  revolt.  It  is  only  by  a  breach  of 
privilege  that  the  proceedings  in  Parlia- 
ment are  ever  published  at  all.  Lord 
Mansiidd  declared  that  he  never  felt  him- 
self bound  by  the  resolutions  of  either 
House,  and  that  if  such  resolutions  were 
passed  the  Court  was  bound  not  to  listen 
to  them.  They  are  not  law,  nor  can  they 
affect  us  in  anv  respect,  and  therefore  my 
learned  friend  s  observation  was  not  sup- 
ported by  law,  and  was  at  variance  with 
constitutional  rights;  but,  since  he  did 
introduce  them,  I  shall  not  hesitate  to 
call  your  attention  to  what  passed  at  the 
same  debate,  on  the  9th  of  May.  Vis- 
count Joedyn  said  :(a) 

'*  I  rise  for  the  purpose  of  asking  my  Right 
HoDoarable  friend  at  the  head  of  the  Qovem- 
ment,  whether  the  Government  is  aware  of  the 
fearful  excitement  which  has  prevailed  for  some 
weeks  past  on  the  subject  of  the  Repeal  of  the 
Union ;  and  if  so,  whether  the  Government  is 
determined  to  take  any  steps  for  its  repression  ? 
I  likewise  wish  to  know  whether  my  Right 
Honourable  friend  has  any  objection  to  state, 

(a)  Hansard,  vol.  49,  p.  28. 


for  the  satisfaction  of  the  loyal  people  of  Ire- 
land, whether  or  not  the  Government  is  deter- 
mined to  maintain,  at  all  risks  and  hazards,  the 
inviolability  of  the  Legislative  Union  between 
Great  Britain  and  Ireland." 

Sir  Robert  Fed  said  : 

"  I  rejoice  that  my  noble  friend  has  given  me 
an  opportunity  of  making,  on  the  part  of  the 
Government,  a  public  declaration  on  the  im- 
portant subject  to  which  he  has  called  the  atten- 
tion of  the  House ;  and  I  think  it  necessary  on 
this  occasion  to  remind  the  House  of  what  has 
been,  within  no  very  distant  period,  the  publicly 
recorded  opinion  and  engagements  of  the  Crown 
and  both  Houses  of  Parliament  with  respect  to 
the  Legislative  Union  of  Great  Britain  and 
Ireland." 

Sir  Robert  Peel  referred  to  the  King's 
speech,  and  the  Addresses  of  both  Houses 
in  1834, (a)  and  continued: 

"  On  the  part  of  Her  Majesty,  I  am  authorized 
to  repeat  the  declaration  made  by  King  William ; 
and  I  have  no  doubt  that  the  present  Houses  of 
Parliament  would,  if  necessary,  be  prepared  to 
fulfil  the  engagements  into  which  their  pre- 
decessors entered.  I  can  state  to  my  noble 
friend  that  Her  Majesty's  Government  in  this 
country  and  in  Ireland  are  fully  alive  to  the 
evils  which  arise  from  the  existing  agitation  in 
the  latter  country  in  respect  to  the  Kepeal  of 
the  Union.  And  I  further  state  this,  that  there 
is  no  influence,  no  power,  no  authority,  which 
the  prerogative  of  the  Crown  and  the  existing 
law  give  to  the  Grovemment,  which  shall  not  be 
exercised  for  the  purpose  of  maintaining  the 
Union ;  the  dissolution  of  which  would  involve, 
not  merely  the  Kepeal  of  an  Act  of  Parliament, 
but  the  dismemberment  of  this  great  Empire. 
Of  this  I  am  confident,  that  an  executive 
Government  can  lose  nothing  of  moral  or  real 
strength  by  confiding  as  long  as  possible  in  the 
ordinary  powers  which  the  law  and  Constitution 
give  them,  and  in  being  unwilling,  without 
urgent  necessity,  to  disparage  those  ordinary 
powers  by  asking  for  increased  authority ;  but 
I  do  not  hesitate  one  moment  to .  say.  that  if 
such  necessity,  should  arise.  Her  Majesty's 
Government  will,  without  an  instant's  hesitation, 
appeal  to  Parliament  for  additional  and  eCFectual 
powers,  which  will  enable  them  to  avert  the 
mighty  evil  that  would  arise,  not  only  to  the 
country,  but  more  especially  to  Ireland,  from  a 
successful  attempt  to  sever  the  connection  be- 
tween the  two  countries." 

Sir  Robert  Peel  then  referred  to  the 
declaration  of  Lord  AUhorp,  which  the 
Attorney  Oeneral  has  Quoted.  Parliament 
sat  until  the  20th  of  August;  most  of 
the  meetings  took  place  before  that  period, 
without  any  farther  step  being  taken  by 
the  Minister  in  the  way  of  legislation. 
Did  he  not,  thereby,  leave  an  impression 
on  the  minds  of  the  people,  that,  however 
he   disliked    the   agitation,  it   was   not 

(a)  On  the  occasion  of  O'Connell's  motion  in 
favour  of  Repeal. 
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illegal,  not  onconBtitntional.  He  does  not 
answer  the  question  which  was  pat  to  him ; 
on  the  contrary,  he  oarefnlly  avoids  it. 
Since,  therefore,  that  debate  has  been  re- 
ferred to,  am  I  not  entitled  to  rely  on  the 
answer  of  Sir  Eobert  Fed,  to  show  that,  in 
the  opinion  of  the  Ministry,  the  meeting 
were  perfectly  legal  and  perfectly  consti- 
tutional P  That  answer  has  been  severely 
criticised  by  Lord  Gotteriham,  the  late 
Chancellor  of  England,  in  the  Honse  of 
Lords,  (a)  His  Lordship  said  it  was  oncon- 
stitutional  for  any  Minister  of  the  Crown 
to  declare  that  he  had  communication 
with  the  Sovereign  on  any  subject.  He 
said  that  the  only  constitutional  mode  of 
communication  with  the  Sovereign  was 
through  ParliameDt  by  an  address,  and 
answer  to  it;  and  he  distinctly  states, 
and  gives  powerful  reasons  for  his 
opinion,  that  the  observations  made  by 
Sir  Boheri  Fed  were  unfortunate,  and  un- 
constitutional. I  therefore  do  not  see  how 
a  reference  to  this  debate  can  serve  the 
purposes  of  this  prosecution.  It  is  ad- 
mitted that  the  head  of  the  Gk>vernment 
did  not,  up  to  May,  think  that  the  meet- 
ings were  illegal ;  his  eyes  were  open  to 
all  that  was  }}assing  in  the  country;  he 
was  called  on  to  suppress  the  meetings,  if 
he  thought  they  were  illegal  and  im- 
proper. Parliament  sat  until  August ;  he 
took  no  measures ;  he  asked  for  no  further 
powers ;  and  he  now  directs  the  Attorney 
General  to  come  into  Court,  and  asks  you, 
a  jury  of  Irishmen,  for  a  verdict  con- 
demnatory of  the  meetings  which  took 
place  before  May,  condemnatory  of  the 
meeiings  which  took  place  up  t«  the 
month  of  August,  although  he  did  not 
think  it  right  to  aisk  for  any  power  to  re- 
press them. 

As  for  the  processions,  by  which  these 
meetings  were  got  together,  the  Attorney 
Oen&ral  has  endeavoured  to  fix  on  them 
the  character  of  a  military  array,  no 
matter  how  discordant  the  music,  ar  how 
irregular  the  march.  These  processions 
were  very  different  from  those  proved  in 
the  case  of  Bedford  v.  Bvrley.  Let  us 
take  the  Donnybrook  procession  as  a 
specimen.  You  all  saw  the  procession 
which  preceded  that  meeting.  You  all 
saw  a  number  of  decently  dressed  respect- 
able artizans,  marching  through  the  city 
to  Donnybrook.  They  passed  the  Castle 
gates,  under  the  eyes  of  the  Government 
and  of  the  Attorney  Oenercd,  That  was  a 
type  of  all  the  meetings.  Would  you 
believe  any  man  who  would  venture  to 
say  that  he  felt  terror  or  alarm,  either 
for  his  person  or  his  property,  from 
that  meeting  P  Ex  wno  disce  orrmes.  You 
remember      the     cross  -  examination     of 

(a)  Hansard,  yol.  49,  p.  1087. 


Mr.  JoUyt  who  describes  them  as  marching 
in  regular  columns,  infantry  and  cavalry, 
the  women  behind  the  men  on  pillions. 
You  remember  one  of  the  policemen 
giving  evidence  of  a  speech  of  Mr.  O^Oon- 
ndVt,  in  which  he  said  that  all  the 
farmers  would  be  gentlemen,  and  the 
gentlemen  lords;  he  was  to  be  Lord 
BaUmcollig  himself.  You  mav  judge 
whether  a  man  of  Mr.  O^OonneU's  good 
sense  ever  made  such  an  observation,  and 
you  are  now  called  on  to  take  this  as  proof 
of  a  conspiracy  on  the  part  of  Mr.  Duffy, 
The  witness  said  that  the  people  marched 
in  order,  came  in  order,  and  returned  in 
order.  I  will  draw  your  attention  to  a  few 
processions  in  England,  but  before  I  do 
so  I  will  ask  the  Solicitor  General  whether 
it  is  illegal  at  common  law  for  men  to 
meet  and  walk  in  procession  with  colours, 
flags,  and  music.  Will  he  say  that  these 
circumstances  make  an  assemblage  an 
illegal  oneP  Why,  Gentlemen,  for  150 
years  the  Orangemen  of  the  North  met  in 
thousands  on  particular  anniversaries; 
they  inarched  with  flags,  banners,  and 
music,  and  very  often  they  had  firearms, 
and  sometimes,  if  they  were  interfered 
with,  they  used  them,  and  then  they  were 
tried  for  a  riot.  But  will  my  learned 
fHend  tell  me  that  they  were  guilty  of  an 
illegal  act  by  meeting  and  marching  to 
commemorate  the  advent  of  William  the 
Third  to  this  country,  and  that  because 
they  so  marched  in  procession  they  were 
acting  illegally,  and  were  to  be  dealt  with 
by  the  common  law  P  Gentlemen,  he  can- 
not do  so ;  it  is  proved  that  they  were  not 
illegal  by  the  fact  that  it  was  necessary  to 
pass  an  Act  of  Parliament  to  put  them 
down.  Processions  with  flags  and  music, 
and  with  arms,  if  nothing  more  occurred, 
were  considered  perfectly  legal  in  the 
good  old  days  of  Protestant  ascendency. 
The  difficulty  was,  to  know  how  to  deal 
with  them,  and  Lord  Stanley,  then,  as 
now,  one  of  the  Ministers  of  the  Crown, 
thought  fit,  by  an  Act  of  Parliament,(a) 
to  put  down  the  Orange  processions  in 
the  North,  leaving  it  open  for  all  other 
persons  to  meet  together  and  to  walk  in 
procession  with  music  and  banners,  or  with 
anything  else  they  pleased.  It  was  a 
mock  liberality  indeed  which  put  down 
one  class  of  men,  and  not  all  alike.  They 
should  have  aimed  at  all  or  at  none ;  but 
they  have  no  right  now  to  come  to  a  jury, 
and  because  of  a  defect  or  omission  in  the 
Act,  to  ask  them  to  declare  that  proces- 
sions are  illegal  at  common  law. 

{Counsel  referred  to  the  debate  on  the 
introduction  of  the  Bill,  and  read  from  the 
speeches  of  Lord  Stanley,  Orampton,  /., 


(a)  2&3  WiU.  4.C.  118. 


Digitized  by 


Google 


418] 


The  Qxveen  against  (yCorhneU  and  others,  1843-4. 


[414 


and  Lefroy,  B,,  then  members  of  the 
Koiifie  of  OommoDB.  O'Oonnell,  forgetting 
the  enmity  of  the  Orangemen,  opposed 
the  Bi]l.(a)] 

Qentlemen,  it  is  insisted  on,  that  these 
TAst  meetings  were  collected  for  the 
purpose  of  exciting  discontent ;  it  is  not 
stated  what  kind  of  discontent.  A  man 
may  be  discontented  withoat  being  a  con- 
spirator. A  hungry  man  is  discontented, 
and  Cieero,  with  all  his  eloquence,  would 
not  make  him  a  contented  man  ;  bat  he  is 
not  a  conspirator.  The  advocates  for  the 
abolition  of  slavery  were  discontented. 
They  said  that  slavery  was  abhorrent  to 
the  law  of  England,  that  it  was  against 
the  law  of  Qod,  They  combined  and  they 
confederated,  and  they  compelled  the 
Legislature  to  concede  that  act  of  justice 
and  humanity,  and  but  for  that  union  and 
that  discussion  slavery  might  still  remain 
a  blot  and  a  disgrace  to  English  humanity, 
braving  the  yengeance  of  heayeu  itself. 
To  say,  therefore,  that  to  excite  discontent 
is  criminal,  is  to  say  just  nothing  at  all. 
The  people  of  England  became  discon- 
tentea  before  the  passing  of  the  Reform 
Bill ;  and  that  measure,  which  was  before 
resisted,  became  the  law  of  the  land. 
The  word  discontent  may  be  better  under* 
stood  by  coupling  it  with  disaffection. 
The  charge  in  this  indictment  is  curious. 
It  is  not  a  charge  of  discontent  or  dis- 
affection towards  or  against  Her  Majesty, 
nor  against  the  form  of  the  Constitution. 
1  cannot  clearly  understand  what  it 
means;  the  conspiracy  is  not  to  excite 
dii»content  against  the  Constitution.  I  ad- 
mit, that  to  excite  discontent  against  the 
form  of  the  Constitution  would  be  illegal. 
Therefore  the  question  is,  what  is  the  form 
of  the  Constitution  P  It  consists  of  the 
Sovereign,  the  House  of  Lords,  and  the 
House  of  Commons.  To  excite  discontent 
and  disaffection  against  the  existence  of 
the  House  of  Commons  would  be  sedi- 
tious, and  if  parties  combined  to  do  so,  it 
would  be  a  conspiracy.  To  excite  dis- 
oontent  and  disaffection  to  the  privileges 
of  the  Peers  or  the  prerogatives  of  the 
Grown  would  be  criminal,  and  to  combine 
to  do  so  would  be  a  conspiracy.  To  excite 
discontent  against  Boyalty,  to  curtail  the 
prerogatiTes  of  the  Crown,  to  say  the 
Crown  was  an  unnecessary  part  of  the  Con- 
stitution, would  be  illegal — a  combination 
to  do  so  would  be  a  conspiracy.  Thus, 
Gentlemen,  to  combine  to  subvert  the 
House  of  Commons,  to  limit  the  privi- 
leges of  the  Peers,  and  to  curtail  the 
prerogatives  of  the  Crown  would,  I  admit. 
oe  an  illegal  combination;  but  to  admit 
that  the  Constitution,  consisting  of  Queen, 
Lords,  and  Commons,  is  the    best,  the 


(a)  Hansard,  vol  IS,  pp.  717,  1028. 


safest,  and  the  most  beneficial  form  of 
government  which  the  wit  and  wisdom  of 
man  ever  contrived  for  the  protection  and 
the  prosperity  of  the  people,  and  to  wish 
to  extend  the  beneficent  principles  of  that 
Constitution  to  every  part  of  the  empire, 
never  can  be  held  to  be  discontent  or 
disaffection  to  that  Constitution  which 
you  praise  and  applaud,  and  which  you 
desire  to  have  extended  to  the  land  of 
your  birth.  Therefore,  Gtentlemen  of  the 
Jury,  all  that  is  said  in  the  indictment 
about  disaffection  and  discontent  applies 
to  an  effort,  not  to  put  down  the  House 
of  Commons,  but  to  restore  it ;  not  to 
abolish  the  House  of  Peers,  but  to  brine  it 
back  where  its  presence  is  so  desirable ; 
not  to  limit  the  prerogatives  of  the  Crown, 
but,  perhaps  improperly,  to  extend  them. 
How  can  these  acts  be  treated  as  overt 
acts  of  an  illegal  combination  to  carry  the 
Repeal  of  the  Union  by  unjust  and  un- 
lawful means,  as  if  conspirators  were  seek- 
ing in  darkness  and  in  subtlety  to  subvert 
the  throne  P 

{The  object  of  the  traversers  was  to 
reform  the  Constitution,  and  they  had 
recourse  to  popular  organization  for  that 
purpose.] 

What  is  the  history  of  Ireland  for  the 
last  eighty  years  —what  but  an  account  of 
a  series  of  societies,  of  associations,  and 
of  clubs  for  the  attainment  of  one  thing 
or  another?  Almost  all  the  measures 
which  they  sought,  they  have  gained. 
They  are  now  the  law  of  the  land,  proving 
either  that  they  ought  to  have  been 
granticd  at  once,  or  to  haye  been  denied 
for  ever.  It  is  a  very  questionable  doc- 
trine indeed,  that  political  privileges  and 
rights  should  be  withheld  until  a  great 
and  formidable  organization  arises,  when 
they  are  granted  only  because  it  is  neces- 
sary to  concede  them  in  order  to  check 
discontent,  and  to  teach  the  people  that 
great  and  painful  secret,  to  rely  on 
popular  oiganization,  for  to  it  eyerything 
will  be  fi;ranted,  and  without  it  every- 
thing will  be  denied.  See  what  has  been 
the  state  of  the  country  since  the  year 
1760.  In  that  year  the  first  Catholic 
Association  was  formed.  They  obtained 
a  relaxation  of  the  penal  code  in  1770. 
They  struggled,  and  by  popular  organiza- 
tion they  obtained  what  ought  to  have 
been  granted  fifty  years  before.  While 
they  were  seeking  to  redress  their  ^ey- 
ances  by  obtainmg  their  civil  n^bts, 
another  body  of  men  conspired,  combmed, 
confederated,  and  agreed  to  rescue  Ireland 
from  contempt  and  ruin.  That  body  was 
the  Volunteers  of  Ireland.  At  that 
moment  what  was  the  condition  of  Ire- 
land P  All  commerce  with  her  was  inter- 
dicted, her  trade  was  prostrated,  her 
manufactures  were  destroyed,  she  was  a 


Digitized  by  VjOO^  IC 


415] 


'the  Queen  against  0'C(mnelZ  and  others,  1843-4. 


[416 


ooxintiT  without  commerce,  her  Parlia- 
ment did  not  represent  the  larger  portion 
of  her  inhabitants.     The  Yolunteers  were 
discontented  at  this,  and  well  it  is  for 
you  to-day  that  they  were  so.    They  were 
not  then  called  disloyal  or  disaffected,  and 
yet     they    conspired,     combined,     con- 
federated, and  agreed  to  obtain  justice 
for  their  native  land.    All  that  the  genius 
of  Swift,  the  learning  of  Molyneux,  and 
the    patriotism  of   Lucae   had  failed  to 
obtain,  was  yielded  to  men  with  arms  in 
their  hands.    They  combined,  and  but  for 
that  combination  we  should   yet  be  the 
serfs    of   England.    They    were    discon- 
tented with  a  law,  they  remonstrated,  and 
they  failed,  and  then  they  struggled  for 
its    repeal.      The    Catholic   Association 
haying  learned  how  concessions  were  to 
be  obtained,  formed  themselves  into  a 
new  body  or  general  committee  of  dele- 
gates, which  held  its  meetings  until  1792. 
Ill  1806  a  new  Association  was  formed,  and 
was  renewed  in  1810  under  the  auspices 
of  Mr.  Scully.    In  1823  the  last  Associa- 
tion was  formed;   it  embraced  a  large 
portion  of  the  Irish  people.    The  aristo- 
cracy, the  gentry,  the  priesthood,  and  the 
people  became  members  of  it.    They  had 
their  rules,  and  the  rules  of  the  Bepeal 
Association  are  al most /ac  similes  of  them. 
They  met,  they  debated,  they  published, 
they  subscribed  their  money  in  pursuance 
of  their  common  object,  which  was  tbe 
repeal  of  an  Act  of  Parliament,  with  a 
zeal  unequalled    in  the    history  of  the 
country.    They  had  their  rent  collectors, 
and  they  collected  rent,  but  they  broke 
no  law.    That  Association  ceased  in  1825, 
but  it  was  not  in  consequence  of  a  prose- 
cution for  conspiracy  .(a)    Meetings  were 
held  in  every  part  of  the  country.    A 
simultaneous   meeting  was  held  on  the 
21st  of  January  1828,  at  which  no  less 
than  a  million  and  a  half  of  persons  were 
present.      They  had  a  common  object ; 
they  assembled    under    the  sanction  of 
the  law.    The  great  Crown  lawyer  of  the 
day,    Mr.    Plunket,    was    then    Attorney 
(General.    He  was  desirous  to  put  them 
down,    but    there    was    no    prosecution. 
Under  the  very  eyes  of  the  Executive  this 
combination  was  formed,  and  yet  they 
did  not  interfere  with  it.    Simidtaneous 
meetings  were  held,  and  so  extensively 
were     their     proceedings     nromul^ted 
through  the  country,  that  8,000  copies  of 
the  Weekly  Register  were  circulated  every 
week.    The  Brunswick  clubs  sprang  up. 
Their  object  was  to  resist  Emancipation  ; 
and  at  length  the  confederation,  which 
had  existed  since  the  year  1760,  was  put 
down  in  1829.(&)    But  what  was  the  lesson 

(a)  SuppresBecI  by  6  Geo.  4.  c.  4 
(6)  lOQeo.  4.  c.  1. 


taught  to  tbe  people  of  this  country  P  That 
by  popular  and  peaceful  organization,  and 
peaceful  agitation,  they  would  become 
victorious  over  the  interest  of  the  aristo- 
ci-acy,  the  conscience  of  the  Sovereign, 
the  wish  of  the  English  people,  and  the 
inclination  of  almoh^t  the  entire  of  the 
British  Parliament.  That  was  the  system 
and  the  policy  observed  by  England 
towards  this  country,  like  an  angry  and 
capricious  parent,  who  one  moment  chides 
his  child  without  cause,  and  the  next 
rewards  her  with  a  sugar-plum.  This 
agitation  continued  for  a  long  period; 
what  were  the  Qovernment  about  all  that 
timeP  Why  did  they  not  proceed  to 
suppress,  according  to  the  spirit  of  the 
Constitution,  by  legislation  r  The  first 
Catholic  Association  was  suppressed  by 
the  33  Geo.  3.  c.  29.(a)  That  Act  was 
passed  because  they  had  appointed  dele- 
gates, and  it  was  intendea  by  it  to  put 
down  that  delegation.  It  proves  that  an 
Act  of  Parliament  was  necessary  to  put 
down  such  a  combination,  which  was  legal 
at  common  law.  The  strongest  argument 
is  deducible  from  that  fact  in  support  of 
the  legality  of  this  Association.  The 
Catholic  Association  debated  and  agitated ; 
they  passed  resolutions,  they  collectfMi 
rent,  yet  they  were  admitted  to  be  a  legal 
society  by  the  first  lawyers  in  the  House 
of  Commons.  What  then  was  the  obvious 
duty  of  the  GrovernmentP  It  was  the 
course  pointed  out  by  Lord  Jocelyn  in  May 
last!  When  all  the  associations  of  a 
similar  nature  had  been  admitted  to  be 
legal,  the  only  course  was  to  put  this 
Association  down  by  an  Act  of  Parliament. 
I  have  therefore  the  clearest  authority  for 
saying  that  such  an  Association  is  not 
illegal;  cannot  be  dealt  with  by  the 
common  law  ;  and  can  only  be  put  down 
by  an  Act  of  Parliament,  Common  law 
and  common  sense  were  alike  on  the  side 
of  Lord  Pltmket,  and  that  the  principles 
which  he  propounded  were  foundea  on 
truth  is  clearly  evidenced  by  subsequent 
events,  for  the  Government,  finding  it 
utterly  impossible  to  crush  the  Association 
by  a  common  law  proceeding,  were  obliged 
to  have  recourse  to  Parliament  for  new 
and  more  extensive  powers.  Lord 
Brougham*s  speech  on  tnat  memorable 
debate  is  one  which  for  brilliancy  of 
thought,  and  energy  of  expression,  must 
ever  stand  pre-eminent ;  he  said : 

"The  most  extraordinary  charge  is  that 
which  has  been  advanced  by  some  hoDoorable 
gentlemen,  -who  say  that  they  would  not  care 
for  tbe  bluster,  impetuosity,  and  violence  of 
faction;    but  what  they  most  dread    is,  the 


(a)  Ihe  Convention  Act,  Rep.  42  &  48  Vict, 
c.  28.  s.  1. 
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dense,  quiet,  and  xminterrnpted  stillness  pre- 
vailing in  Ireland.  This  they  consider  more 
fatal  than  the  period  of  1782,  when  the 
volunteers  assemhled;  that  of  1793,  when  the 
Jacohins  assembled ;  or  that  of  1 798,  when  the 
standard  of  rebellion  was  hoisted  in  the  country. 
The  more  quiet,  it  seems,  the  more  danger. 
Every  one  remembers  the  line, — 

**  *  My  wound  is  great,  because  it  is  so  small,' 
as  well  as  the  addition  which  a  wit  made  to  it, 

**  *  Then  'twould  be  greater  were  it  none  at  all.' 
Of  a  similar  character  is  the  apprehension  that 
some  persons  entertain,  founded  on  the  existing 
tranquillity  of  Ireland."(a) 

Upon  the  same  principle,  it  is  con- 
tended that  the  danger  of  the  present 
movement  hears  an  exact  proportion  to 
the  tranquillity  and  good  conduct  of  the 
people.  Gentlemen  of  the  Jury,  two 
Acts  of  Parliament  were  passed  on  this 
subject.  The  first  was  the  6  Oeo.  4.  c.  4. 
It  enacts,  that 

**  Every  society  or  other  body  of  persons 
assuming,  or  in  any  manner  exercising,  the 
power  of  acting  for  the  purpose  or  under  the 
pretence  of  procuring  the  redress  of  ^ievances 
m  Church  and  State,  or  for  carrying  on  or 
defending  actions  civil  or  criminal,  which,  or 
the  members  thereof,  shall  for  the  purposes 
thereof  continue  or  renew  tbeir  meetings, 
whether  under  the  same  or  under  any  different 
name  or  names,  by  adjournment  for  more  than 
fourteen  days,  or  collecting  or  receiving  money, 
shall  be  deemed  an  unlawful  combination  and 
confederacy." 

Next  came  an  Act  which  I  think  the 
Attorney  Oeneral  might  as  well  have 
ref^in^  from  alluding  to.  It  was  called 
the  Coercion  Act,  and  expired  in  two 
^ears.  A  more  severe  or  tyrannical  Act 
18  not  to  he  found  on  the  Statute  Book, 
and  it  is  to  he  regretted  that  such  an  Act 
was  introduced,  and  carried  by  a  Ministry 
from  whom  one  would  rather  have  ex- 
pected measures  favourable  to  the  liberties 
of  the  people.  But  the  inference  to  be 
drawn  nrom  the  passing  of  that  Act  is, 
that  it  was  necessary,  in  order  to  suppress 
associations,  that  an  Act  of  Parliament 
should  be  passed,  because  all  associations 
and  societies  of  this  description  were  not 
at  variance  with  the  common  law.  And 
if  bygone  Associations  were  not  contrary 
to  the  principles  of  the  common  law,  how 
can  you  he  called  upon  to  declare  that  the 
Bepeal  Association,  which  differs  from 
them  in  no  way  except  in  bein^  more 
mild  and  less  comprehensive  in  its  con- 
stitution than  any  other,  is,  unlike  them, 
at  variance  with  the  common  lawP  In 
all  the  other  cases,  the  Government  were 
most  anxious  to  have  put  down  those 
associations  by  the  ordinary  intervention 
of  the  common  law,  if  they  could  have 
done  so.    But  they  found  it  impossible  to 

(a)  Hansard  (2nd  series),  vol.  12,  p.  506. 
78181. 


do  so,  and  therefore  it  was  that  they  had 
to  apply  to  Parliament  for  f\irther  powers. 
If  tnose  associations  were  legal,  surely 
an  association  formed  for  the  lawful  pur- 
pose of  repealing  a  law  is  not  in  itself 
proof  of  a  conspiracy. 

I  shall  now  draw  your  attention  to 
another  branch  of  the  case— the  constitu- 
tion of  the  Bepeal  Association.  The 
Attorney  GenercU  described  it  to  you  as  an 
Association  in  which  a  number  of  persons 
were  combined,  who  by  means  of  secret 
symbols  endeavoured  to  carry  out  their 
wicked  projects,  and  he  compared  it  to 
the  societies  referred  to  in  the  Beport  of 
the  Secret  Committee  of  the  House  of 
Commons  in  1797.  The  first  thing  the 
Attorney  Oeneral  relied  on  as  showing  the 
nature  fmd  constitution  of  the  Bepeal 
Association,  and  the  fell  intent  of  the 
conspiracy,  was  the  Associates'  Card,  (a) 
I  cannot,  for  the  life  of  me,  discover  what 
evidence  of  conspiracy  there  is  on  the 
face  of  this  document,  unless  a  sketch  of 
the  Bank  of  Ireland,  a  very  bad  one  by 
the  way,  can  be  viewed  in  that  light. 
Perhaps  the  conspiracy  is  evidenced  by 
these  words,  **  it  was  and  shall  be.**  Th^ 
next  document  is  the  Members'  Card,  for 
which  the  parties  pay  IL  It  first  begins 
with  a  statement  of  certain  statistical 
facts ;  it  states  the  population  of  Ireland, 
its  revenue,  its  size,  as  compared  with 
other  countries  in  Europe,  the  number  of 
men  which  it  supplied  to  the  English 
army  and  navy  during  the  last  war ;  and 
it  concludes  with  the  fact  that  Ireland  has 
not  a  parliament.  At  the  four  comers 
are  written  the  names  of  four  battles, 
Clontarf ,  Benburb,  Beal-an-Atha  Buidhe, 
and  Limerick,  and  from  that  the  Attorney 
Oeneral  infers  that  the  object  of  the  Asso- 
ciation is  not  the  Bepeal  of  the  Union, 
but  a  wicked  and  unlawful  one.  He  says 
it  is  highlv  criminal  to  advert  to  these 
historical  tacts.  If  so,  the  Scotch  nation 
should  be  put  on  their  trihl  for  conspiracy, 
and  Bums  was  a  conspirator,  must  be 
handed  down  to  posteritv  as  a  conspirator, 
because  he  wrote  some  beautiful  lines  on 
the  Battle  of  Bannockbum.  In  the  centre 
of  the  card  is  a  flag,  with  the  representa- 
tion of  a  shamrock,  and  on  one  leaf  is  the 
word  Protestant,  on  another  Presbyterian, 
on  the  third.  Dissenter,  and  on  the  fourth, 
Catholic.  In  the  centre  is  the  motto 
*  *  Quis  separdbU  V*  That  does  not  look  like 
a  conspiracy.  It  is  rather  like  a  chari- 
table and  generous  attempt  to  unite  all 
classes  of  reli^onists  in  the  same  bond  of 
union,  and  to  bury  in  oblivion  all  sectarian 
difi'erenoes.  My  learned  friend,  the 
Attorney  Oeneral,  did  not  allude  to  this 


(a)  The  Bepeal  Cards  are  reproduced  below, 
p.  967. 
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motto ;  and  vet,  I  think,  it  is  of  no  small 
importance,  for  it  proyee  that  the  Assooia- 
tion  was  not  insdtated  for  the  purpose  of 
spreading  dissension  among  different 
classes  of  Her  Majesty's  subjects,  bat 
expressly  for  the  pnrpose  of  promoting 
good  will  and  gooa  fellowBhip  among  all 
classes  of  the  oommonitjr.  That  is  the 
nature  of  this  wicked  aocnment.  I  do 
not  see  how  it  can  lead  jovl  to  the  conoln- 
sion  that  the  trayersers  haye  entered  into 
the  wicked  conspiracy  which  has  been 
attributed  to  them. 

I  next  come  to  the  Volunteers'  Card ; 
and,  were  it  not  for  the  yaluable  assis- 
tance which  I  am  sure  I   shall  receiye 
fVom  your  Lordships  in  the  interpretation 
of  it,  I  should  approach  the  task  with  fear 
and  trembling.    In  one  comer  I  find  a 
likeness  (faithful,  I  am  to  presume,)  of  a 
celebrated  Irish  legislator,  who  rejoiced 
in  the  appellation  of  OUcmh  Fodhla.    I 
confess,  with   shame,  my  utter   incom- 
petency to  treat  of  the  merits  of  this 
gentleman ;  but  my  Lord  Ohief  JiuUcSf 
who  is  deeply  read  in  Irish  lore,  and  is  con- 
yersant,  no  doubt,  with  his  writings,  and 
will  understand  the  principles  of  law  which 
were  propounded  by  this  illustrious  Solon, 
is  the   best  judge   of  what   there   was 
seditious,  unlawful,  and  rebellious  in  put- 
ting the  somewhat  formidable  name  of 
OUamh  Fodhla^  and  his  exceedingly  hand- 
some face  drawn  by  Mr.  Thaoker  on  this 
card.     (lAughter.)     But,    Gentlemen   of 
the  Jury,  I  am  sorry  to  inform  the  Attor- 
ney    G&nerdl    that    the    Judges    of   the 
Queen's  Bench  are  parties  to  this  con- 
spiracy.   For  if  you  take  the  trouble  of 
looking  up,  as  you  pass  through  the  Hall, 
you  may  see  the  bust  of  OlSimh  FodJUa 
gazing    on   the   angry   litigants    below, 
pointing  and  directing  those  who  look  for 
justice  to  the  Queen's  Bench.    Tou  will 
giye  credit  for  purity  of  intention  to  those 
who  tiiouffht  that  OUamh  Fodhla  ought  to 
be  a  model  of  uprightness  and  purity, 
whilst  you  must  brand  as  a  conspirator  a 
man  who  puts  that  name  on  a  cara.    Here 
is  a  name  which  I  confess  puzzles  me  a 
little;   and  I  must  certainly  apply  this 
time  to  Mr.  Justice  Bwrton  for  assistance. 
It  is  the  name  of  the  gentleman  called 
Dathi  I    Did  you  eyer  hear  of  such  a  name 
as  Daihif    Why,  there  is  conspiracy  in 
the  yery  sound  of  it.    (Laughter.)    But 
who  he  was,  what  were  his  tnoughts  and 
opinions,  and  how  he  conducted  himself, 
i^ether  conformably  to  law  or  against 
the  law,  I  am  not  competent  to  say ;  and 
I  feel,  therefore,  that  my  only  course  is  to 
apply  to  some  person  acquainted  with  the 
antiquities  of  Ireland  to  throw  some  lif;ht 
on  the  matter ;  and  if  there  was  anythms 
particularly   wicked   in   his   condoct,  I 
feaye  it  for  the  learned  Judge  to  explain 


to  you  how  the  people  who  put  his  name 
on  this  card  are  conspirators.  All  I  haye 
been  able  to  discoyer  about  the  eentlemaa 
is  that  I  am  assured  by  Mr.  Moore  here 
that  he  was  a  Pagan,  and  died  at  the  foot 
of  the  Alps  from  a  flash  of  lightning !  But 
why  his  name  was  put  on  this  card  along 
with  that  of  OUamh  Fodhla,  I  cannot  dis- 
coyer. But  the  trayersers  went  further, 
and  they  placed  two  other  names  on  the 
cards ;  and  what  names  are  these  P  The 
names  of  QraUan  and  Flood,  names  which 
will  liye  and  be  handed  down  to  posterity 
as  long  as  Ireland  lasts.  But  why  will 
their  memory  be  handed  down  from  gen- 
eration to  generation  P  Is  it  because  by 
secret  treason  they  struck  down  the 
Monarchy  and  abolished  the  Constitution  P 
No.  But  as  men,  to  one  of  whom  eyen 
the  Irish  Protestant  Parliament  yoted  no 
less  than  100,0002.  for  his  exertion  in  the 
cause  of  his  countiy ;  men  who,  by  their 
persuasiye  and  eloquent  tongues,  accom- 
plished more  thsji  eyer  was  accomplished 
by  man;  men  to  whom  the  worla  looks 
back  with  admiration,  and  respect,  and 
esteem.  And  is  it  come  to  this,  that  a 
jury  of  Irish  gentlemen  are  called  on  to 
say  that  men  are  guilty  of  a  wicked  and 
foul  conspiracy,  because  they  put  on  their 
cards  the  names — ^the  immortal  names-^ 
of  OraUan  and  Flood,  the  greatest  men 
their  country  eyer  produced  P  They  should 
endeayour,  if  not  to  emulate,  at  least  to 
follow  at  an  immeasurable  distance.  (Ap- 
plause.) If  that  be  the  charge,  I  say  it 
here,  and  I  saj  it  emphatically,  the  an- 
swer to  it  will  DC  found  enshrined  in  the 
hearts  of  the  Irish  people. 

The  next  document  relied  on  in  the 
statement  of  the  Attorney  Chneral,  was  the 
Rules  to  be  obseryed  in  the  Appointment 
of  Repeal  Wardens;  and  eyen  if  treason 
existed  in  the  names  of  OUamh  Fodhla  tmd 
of  Oration  and  Flood,  I  defy  the  in^nuity 
of  man  to  discoyer  anything  criminal  or 
bordering  on  conspiracy  in  this  document. 
The  first  thing  I  see  is  the  likeness  of  the 
Queen  sitting  on  her  throne,  with  the 
sceptre  in  her  hand  and  the  crown  on  her 
head,  and  underneath  it  the  words,  '*  GK>d 
saye  the  Queen."  Gentlemen,  if  you  see 
any  thing  wicked,  dangerous,  or  disloyal 
in  that,  you  will  find  the  trayersers  gailty. 
We  next  pass  on  to  the  beauties  of  nature. 
On  the  left  hand  side  is  a  picture  of  the 
Giant's  Causeway.  If  you  haye  neyer 
been  at  the  GKant's  Causeway,  go  there, 
and  endeayour  to  discoyer  the  analogy 
which  it  bears  to  the  conspiracy  with 
which  the  trayersers  are  chargea.  But 
where  do  we  get  to  next  P  To  Glendalough, 
in  the  county  of  Wicklow.  Here  it  is,  on 
the  right  hand  side  of  the  card,  with  its 
church  and  round  tower.  Look  what  a 
serious  matter  this  is  !  The  Giant*s  Cause- 
Digitized  byV^OOy !(:! 
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way  on  the  one  hand,  and  Qlendalongh  on 
the  other.  Who  can  deny  that  it  is  rank 
conspu^cy  P  It  was  not  with  the  Jacobins 
in  France  that  they  were  dealing,  but 
with  the  pietores  of  Glendaloagh  and 
Giant's  Oanseway.  Now  we  come  to 
Achill,  in  the  West,  and  on  the  other  side, 
by  way  of  showing  that  they  do  not  forget 
Mr.  0  Connelly  is  a  nice  picture  of  **  Derry- 
nane  Abbey  " ;  there  is  a  quiet  little  party 
on  the  lawn,  of  which  Mr.  O'ConneU 
appears  to  be  one,  then  there  are  the 
words,  **  Erin  go  Bragh,"  a  wolf  dog,  and 
an  old  Irish  harper.  Gentlemen,  I  hope 
the  day  will  never  come  when  those 
allusions  to  the  ancient  glory  and  to  the 
national  music — the  most  touching  and 
pathetic  in  Europe — will  be  considered  by 
a  jury  a  proof  of  conspiracy. 

There  was  an  explanation  of  the  Members* 
Card,  written,  it  is  said,  by  a  Mr.  O'OdUa- 
glum.  Hecommentson  the  resolution  adopt- 
ed by  the  Irish  Volunteers  in  1782,  on  cer- 
tain words  used  by  Mr.  Saarin  in  his  speech 
against  the  Act  of  Union,  and  it  appears 
that  opinion  has  been  justified  by  what 
has  since  taken  place,  on  the  words  *'  Ca- 
tholic, Protestant,  and  Dissenter,"  placed 
on  the  three  leaves  of  the  shamrock,  with 
the  motto  **  Who  shall  disunite  us  P  "  and 
then,  Gentlemen,  he  comes  to  what  the 
Attorney  OeneroU  calls  the  most  question- 
able part  of  the  document.  Mr.  O^CaUa- 
ghan  says  that  it  is  not  true  that  the  Irish 
always  fought  badly  in  their  own  country ; 
that  at  Benburb  they  gained  the  victory, 
where  the  unfortunate  Charle$  I.  was 
backed  by  the  Irish  against  his  rebellious 
^  English  subjects,  who  afterwards  dragged 
their  Sovereign  to  the  block.  He  then 
alludes  to  the  siege  of  Limerick.  Is  it 
treason  or  conspiracy  to  speak  of  the 
gallant  defence  made  there  by  the  Irish  P 
The  treaty  still  exists  which  proves  that 
gallant  defence.  They  were  sufi'ered  to 
march  out  with  their  arms,  the  colours, 
and  with  all  the  honours  of  war.  That  is 
an  historical  fact,  and  it  is  no  crime  to 
allude  to  it.  I  therefore  submit.  Gentle- 
men, to  your  better  judgment,  that  this 
card  affords  no  proof  of  the  conspiracy 
with  which  the  traversers  are  charged  by 
the  Attorney  Oeneral, 

Gentlemen,  I  now  come  to  the  duties  of 
the  Bepeal  Wardens.  These  rules  are 
taken  from  the  rules  of  the  Catholic  As- 
sociation, and  contain  instructions  to  the 
Bepeal  Wardens  to  ^ard  against  secret 
societies,  and  combinations  against  the 
law.  I  will  particularly  call  your  atten- 
tion to  the  eleventh  and  last  duty. 

"  The  eleventh  and  last  duty  we  shall  point 
ont  to  the  Bepeal  Wardens,  is  one  of  the  great- 
est possible  importance.  It  is  to  use  all  their 
inflnenoe  and  timely  exertion  to  have  all  meet- 
ings perfectly  peaceable,  and  on  all  occasions 


to  prevent  riot  or  disorder  of  any  kind }  above 
all  things,  they  should  endeavour  to  detect  and 
bring  to  justice  any  wretch  wicked  enough  to 
venture  to  administer  a  secret  oath.  He  who 
would  administer  a  secret  oath,  would  likewise 
sell  his  unfortunate  victim,  the  moment  after  he 
succeeded  in  duping  him  to  take  it.  The  Be- 
peal Wardens  must  also  prevent  the  formation 
of  any  secret  society  whatever." 

I  shall  now,  Grentlemen,  call  your  atten- 
tion to  the  resolutions  which  were  passed 
at  a  meeting  in  July  1843,  and  to  the 
Address  to  the  Subjects  of  the  British 
Empire,  which  has  been  proved  in  evi- 
dence before  you. 
Heim  read  the  documents. 
Whiteeide:  IMr.  Sharman  Crawford  has 
joined  the  movement,  in  a  letter  headed 
**  Bepeal  and  Federalism  "  ;  and  the  pro- 
test of  the  Irish  members  has  been  si^ed 
by  1S2  members  of  Parliament,  including 
Mr.  Smith  0*Brien  and  the  member  for 
Belfast.] 

It  cannot  be  sedition  in  Mr.  0*OonneU 
to  hold  the  same  opinion  with  the  wisest 
and  most  respectable  individuals  in  the 
country.  In  Moody's  case  (a)  Mr.  Erehine 
says: 

**  The  first  observation  I  shad  make  to  you  is, 
that  everv  act  d<me  by  the  prisoners,  every  sen- 
tence wntten  by  them,  in  the  remotest  degree 
connected  with  the  charge,  or  offered  in  eri- 
dence  to  support  it,  were  done  and  written  in 
the  public  face  of  Uie  world;  the  transactions 
whidi  constitute  the  whole  body  of  proof  were 
not  those  of  a  dav,  but  in  regular  series  for  two 
years  together ;  they  are  not  the  peculiar  trans- 
actions of  the  prisoners,  but  of  immense  bodies 
of  the  King's  subjects,  in  various  parts  of  the 
kingdom  assembled  without  the  smallest  reserve, 
and  giving  to  the  public  through  the  channel  of 
the  SaX\y  newspapers  a  minute  and  regular  jour- 
nal of  their  whole  proceedings.'* 

So  it  was  with  Mr.  O'OonneiUf  even  at 
the  commencement  of  his  public  life.  In 
January  1800  he  made  a  speech  at  the 
Boyal  Exohsmge;  he  made  that  speech 
publicly,  under  the  surveillance  of  Mi^or 
Sirr,  a  gentleman  of  oonsiderable  polioe 
talents.  He  who  is  now  charged  with 
conspiracy,  then  made  his  first  speech 
against  the  Union.  Forty- four  vears  ago, 
at  a  public  meeting,  he  broached  senti- 
ments for  which  he  is  indicted  for  a  con- 
spiracy to-day.  In  1810  he  broached  the 
same  opinions,  in  the  speeches  road  to  you 
by  Mr.  8heil, 

The  Attorney  Oeneral  has  referred  to  the 
United  Irishmen  of  1797.  How  different 
was  the  constitution  of  that  society  from 
that  of  the  Bepeal  Association.  How 
different  were  their  rules  and  their  prin- 
ciples of  action.  In  page  07  of  the 
Beport  of  the  Secret  Committee,  you 
will     find     a     paper     containing     the 

(o)  84  St  Tr.  211. 
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original  design  of  the  Society  of  the  | 
Umted  Irishmen,  and  I  will  call  your  ' 
attention  to  some  passages  in  it : 

"  Ib  there  any  middle  state  between  the  ex- 
tremes of  nnioQ  with  Britain  and  total  sepa- 
ration, in  which  the  rights  of  the  people  can  be 
fully  established  and  rest  in  security  ?  **  "  Let 
these  meetings  be  convivial,  but  not  the  transitory 
patriotism  of  deep  potations^  confidential,  the 
heart  open  and  the  door  locked  ;'* 

that  is  very  like  the  Bepeal  Association ; 
"  conversational,  not  a  debating  society." 

In  page  67: 

"  Secrecy  is  expedient  and  necessary  {  it  wiU 
make  the  bond  of  union  more  cohesiye,  and  the 
spirit  of  this  union  more  ardent  and  more  con- 
densed. ....  It  will  throw  a  veil  over 
those  individuals  whose  professional  prudence 
might  make  them  wish  to  be  concealed  until  a 
manifestation  of  themselves  becomes  actually 
necessary.** 

In  page  41  of  the  Appendix,  No.  2,  is 
this: 

''  Over  the  seat  of  the  president  of  each  meet- 
ing of  this  society  shall  be  suspended  a  label, 
with  these  words :  *  Bbwabb  op  Orators.*  " 

A  very  unsuitable  motto,  certainly,  for 
the  Bepeal  Association.  I  venture  to  say, 
that  no  man  will  accuse  Mr.  O'ConneU  of 
fixing  up  that  motto  in  the  Bepeal  As- 
sociation Booms.  I  am  surprised  the 
Attorney  General  should  have  referred  to 
this  book,  proving,  as  it  does,  that  the 
United  Irishmen  looked  to  French  sym- 
pathy for  assistance.  What  is  the  evi- 
dence on  that  subject  in  this  case  P  Mr. 
Jackson  told  you  that  he  heard  Mr. 
O'Oonnell  abuse  Louis  Philippe,  and  scoff 
at  the  French  Constitution;  ridicule  the 
Government,  and  warn  the  people  against 
everything  French.  If  he  naa  been  en- 
gaged in  a  secret,  dark,  deep  conspiracy, 
such  as  that  in  which  Wolfe  Tone  and  the 
United  Irishmen  were  engaged,  would  he 
not,  like  them,  have  sought  to  conciliate 
the  French  nation  P  Gentlemen,  I  submit 
therefore,  on  the  whole  of  this  part  of  the 
case,  that  it  is  impossible— looking  at  the 
publicity  of  these  proceedings,  uie  time 
these  opinions  were  first  adopted,  the 
motives  which  led  the  people  to  adopt 
them,  the  consistency  with  which  they 
adhered  to  them — it  is  impossible,  from 
one  thing  which  has  neen  adopted, 
as  Lora  Ershvne  said,  printed  and 
given  to  the  world  for  the  last  twelve 
months,  to  come  to  the  conclusion  that 
these  people  were  banded  together  in  a 
wicked  and  abominable  conspiracrf  to 
accomplish  universal  desolation — ^it  is  im- 
possible to  come  to  the  conclusion  that 
there  was  a  common  preconcerted  plan  to 
carry  their  object  into  effect  by  the  wicked 
means  specified  in  the  indictment. 

Gentlemen  of  the  Jury,   the  Attorney 


an; 
an( 


id, 


Cfeneral  deprecated  this  agitation  on  the 
question  of  the  Bepeal  of  the  Union.  He 
told  you  that  at  the  time  of  the  Union 
there  was  a  fixed  settlement  of  the  con- 
stitutional relations  of  the  two  countries. 
GTentlemen  of  the  Jury,  the  Irish  people, 
or  a  large  mass  of  them,  are  of  opinion 
that  they  labour  under  grievances;  that 
there  are  reasons  why  they  should  seek  for 
a  Bepeal  of  the  Union,  and  that  you  are  not 
to  condemn  them  on  that  ground.  The 
universal  people  of  Ireland  look  to  the 
composition  of  the  Gk)vemment.  They 
see  it  composed,  as  I  shall  say,  of  honour- 
able, and  enlightened,  and  excellent  men ; 
but  they  see  amongst  that  Government 
no  one  man  connected  with  Ireland  to 
represent  their  wants,  their  wishes,  and 
their  grievances.  Of  self-legislation  they 
are  deprived ;  of  self-government  it  would 
seem  they  are  incompetent.  It  is  a 
matter  no  less  of  surprise  than  of  concern, 
that  the  country  which  produced  a  BwrJee, 
the  teacher  of  statesmen,  the  saviour  of 
states,  cannot  now  furnish  a  single  indi- 
vidual qualified  to  share  in  the  admi- 
nistration of  the  affairs  of  his  native 
country.  You  may  say,  Gontlemen,  and 
say  with  truth,  that  it  is  a  matter  of  small 
moment  who  the  individuals  may  be  who 
compose  the  Ministry  of  the  day,  pro- 
vided the  people  are  prosperous,  contented, 
and  happy,  ^ut  are  the  people  of  Ireland 
contented,  prosperous,  and  happy  P  Alas ! 
a  large  portion  of  our  countrymen  are 
unhappy,  discontented,  destitute.  They 
look  around  for  the  cause  of  their  mis- 
fortunes ;  they  behold  a  country  blessed 
by  Providence  with  the  means  of  wealth. 
The  strong  man  pines  for  the  daily  wa^ea 
of  a  sixpence ;  he  strives  with  gaunt  famine 
in  the  midst  of  fields  teeming  with  fertility 
and  plenty.  Is  he  seditious,  if  he  ex- 
claims in  the  language  of  indignant 
remonstrance,  that  he  thinks  a  native 
Parliament  would  give  him  the  means  of 
subsistence  P  Is  it  criminal  for  him  to 
wish  for  the  means  of  life  P  Is  he  sedi- 
tious if,  knowing  that  his  single  voice 
would  be  unheeded  as  the  idle  wind,  he 
joins  with  other  men  in  a  declaration  of 
their  common  wants,  their  common  griev- 
ances, and  their  common  sufferings  P  Is 
he,  or  are  they,  conspirators,  if  they  think 
a  local  Parliament  might,  perhaps,  give 
them  those  blessings  for  which  they  sigh  P 
They  think,  perhaps  erroneously,  that 
a  resident  aristocracy  and  a  resident 
gentry  would  prove  the  source  of  industry 
and  tne  means  of  wealth.  They  see  their 
aristocracy  absentees — ^the  mischief  daily 
and  hourly  increasing.  They  think,  per- 
chance, a  native  Parliament  might  induce 
them  to  return.  Are  they  conspirators 
because  they  say  soP  They  know,  and 
true  it  is,  that  the  beauties  of  Ireland,  if 
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now  she  has  an^,  are  not  sufficient  to 
induce  her  nobility  or  her  gentry  to 
return.  What  are  her  rare  beauties  com- 
pared with  the  fascinations  of  the  Im- 
perial Senate,  or  the  glittering  splendour 
of  a  Court  P  They  see  and  they  believe 
that  wealth  is  hourly  diminishing  in  the 
country.  Before  them  they  think  there  is 
a  gloomy  pjrospect  and  little  hope.  They 
look  to  this  metropolis ;  they  see  what  a 
quick  and  sensitive  people  cannot  shut 
uieir  eyes  to— the  houses  of  their  nobility 
converted  into  boarding-houses  or  bar- 
racks ;  their  Stamp  Office  abolished ;  their 
Linen  Hall  waste ;  their  Exchange  silent ; 
their  University  deserted;  their  Custom 
House  almost  a  Poor  House;  and.  not 
long  since,  they  read  a  debate,  got  up  by 
the  economists,  as  to  the  prudence  of 
removing  the  broken-down  trish  pen- 
sioners n*om  Kilmainham  to  Chekea,  to 
effect  a  little  saving,  careless  of  the  feel- 
ings, the  associations,  the  joys,  or  the  grief 
of  the  poor  old  Irish  soldiers,  who  had 
bravely  served  their  country.  That  cruelty 
was  prevented  by  an  exhibition  of  national 
spirit  and  national  indignation.  They  see 
daily  the  expenditure  of  every  shilling  is 
withdrawn  from  the  poorer  to  tbe  ri^er 
countrv,  on  the  ground  of  the  application 
of  the  hard  rules  of  political  economy,  or 
the  unbending  principles  of  Imperial  cen- 
tralization. They  behold  their  rarliament 
House— the  Union  has  improved  it  into  a 
Bank.  That  magnificent  structure,  with- 
in whose  walls  the  voice  of  eloquence  was 
heard,  stands  a  monument  of  past  glory 
and  present  degradation.  The  glorious 
labours  of  our  gifted  countrymen  within 
those  walls  are  not  forgotten.  The  work8 
of  the  understanding  do  not  quickly  perish. 
The  verses  of  Mom&r  have  lived  for 
twenty.five  hundred  years,  without  the 
loss  of  a  syllable  or  a  letter,  while  cities, 
and  temples,  and  palaces  have  fallen. 
Tbe  eloquence  of  Greece  tells  us  of  the 
genius  of  her  sons  and  of  the  freedom 
which  produced  it.  We  forget  her  ruin 
in  the  recollection  of  her  greatness ;  nor 
can  we  read  even  now  without  emotion 
the  exalted  sentiments  of  her  inspired 
sons,  poured  forth  in  oxc^uisite  language, 
to  save  the  expiiins  liberties  of  their 
country.  Perhaps  tneir  genius  had  a 
resurrectionary  power,  and  in  later  days 
quickened  a  degenerate  posterity  from  the 
lethargyof  slavery  to  the  actinty  of  free- 
dom. We,  too,  in  brighter  times  have 
had  amongst  us  men  who  approached  the 
greatness  of  antiauity.  The  imperishable 
records  of  their  eloquence  may  keep  alive 
in  our  hearts  a  zeal  for  freedom  and  a  love 
of  country.  The  comprehensive  genius 
of  Flood,  the  more  than  mortal  energy  of 
Gratian,  the  splendour  of  Bvshej  the  wis- 
dom of  BcM/rvn^  the  learning  of  Bail,  the 


noble  simplicity  of  BwrroweB,  the  De- 
mosthenic fire  of  Plunhet,  the  eloquence 
of  Ourran  rushing  from  the  heart,  which 
will  sound  in  the  ears  of  his  countrymen  for 
ever.  They  failed  to  save  the  ancient  Con- 
stitution of  Ireland;  wit,  learning,  elo- 
quence, genius,  lost  their  power  over  the 
souls  of  men.  With  one  great  exception 
these,  onr  distinguished  countrymen,  have 
passed  awav ;  but  their  memories  cannot 
perish  with  them  ;  while  the  language 
lasts  their  eloquence  lives,  and  their  names 
will  be  remembered  by  a  gratefal  posterity 
while  ffenius  is  honoured  and  patriotism 
revered.  Lastly,  on  the  subject  of  the 
Union.  The  Irish  people  say  the  Im- 
perial Parliament  has  not  attended  to 
their  peculiar  wants,  nor  redressed  their 
peculiar  grievances.  "Our  character," 
say  they,  *^  has  been  misanderstood,  and 
sometimes  slandered;  our  faults  have 
been  magnified  into  vices  ;  and  the  crimes 
of  a  few  have  been  visited  on  the  nation.** 
The  Irish — ^the  mere  Irish — ^have  been 
derided  as  creatures  of  impulse  without 
settled  understandings,  or  reasoning 
powers,  or  moral  sense.  They  have  their 
faults,  I  grieve  to  say  it ;  but  their  faults 
are  redeemed  by  splendid  virtues— their 
sympathies  are  warm,  their  affections  are 
generous,  their  hearts  are  brave.  They 
have  rushed  into  this  agitation  witn 
ardour,  because  it  is  their  nature  when 
they  feel  strongly  to  act  boldly,  and  to 
spfik  passionately.  Ascribe  their  ex- 
cesses to  their  enthusiasm,  and  forgive. 
Becollect  that  the  same  enthusiasm  has 
borne  them  triumphant  over  fields  of 
peril  and  glory — impelled  them  to  shed 
their  deArest  blood,  and  spend  their  gal- 
lant lives  in  defence  of  the  liberties  of 
England.  The  broken  chivalry  of  France 
att€M3t8  the  value  of  their  fiery  enthusiasm, 
and  marks  its  power.  Nor  is  their  high 
spirit  useful  only  in  the  storm  of  battle ; 
it  dieers  their  almost  broken  hearts — 
lightens  their  load  of  misery,  well  nigh 
unsupportable — sweetens  that  bitter  cup 
of  poverty  which  thousands  of  your 
countrymen  are  doomed  to  drink.  What 
is  there  truly  great  which  enthusiasm  has 
not  won  for  manP  The  glorious  works  of 
art,  the  immortal  prcHauctions  of  the 
understanding,  the  incredible  labours  of 
heroes  and  patriots  for  the  liberties  of 
mankind,  have  been  promoted  by  en- 
thusiasm, and  by  little  else.  Cold  and 
duU  were  our  existence  here  below,  unless 
the  deep  passions  of  the  soul,  stirred  by 
enthusiasm,  were  sometimes  summoned 
into  action  for  great  and  noble  purposes — 
the  overwhelming  of  vice,  wickedness,  and 

rnny;  the  securing  and  spreading  of 
world's  virtue,  the  world's  happiness, 
the  world's  freedom.  The  hand  of  Omni- 
potence, by  whose  touch  this  island  started 
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into  ezistenoe  amidst  the  waters  which 
sniTOund  it,  stamped  upon  its  people 
noble  qualities  of  tne  intellect  and  neart. 
Directed  to  the  wise  purposes  for  which 
Heayen  designed  them,  they  will  yet  re- 
deem, regenerate,  and  exalt  this  country 
(loud  cheers). 

Moore :  My  Lords,  he  is  very  ex- 
hausted. 

Henn :  He  has  not  concluded  yet,  my 
Lord. 

FENVErATHEK,  L.C.J. :  We  will  not  con- 
sider him  to  have  done  so. 


Friday,  February  2. 

WhUeaide :  £1  shall  now  draw  your  atten- 
tion to  the  charge  in  the  indictment  on 
the  subject  of  the  Arbitration  Courts. 
That  charge  is  that  the  traversers  con- 
spired to  bring  into  hatred  and  disrepute 
the  Courts.  It  is  both  a  religious  and  a 
moral  duty,  if  possible,  to  compromise 
litigation. 

*'Now,  therefore,  there  if  utterly  a  fault 
among  you,  because  ye  go  to  law  one  with 
another.  Why  do  you  not  rather  take  wronf  ? 
Why  do  you  not  rather  suffer  yourselves  to  be 
defrauded?  "—1  Cor.  cap.  6,  v.  7. 

Foley  (a)  also  approves  of  arbitration, 
the  Legislature  has  sanctioned  it  by  nnmer* 
ous  statutes.  It  has  also  been  approved 
by  Lord  Eldon  in  Waters  v.  Taylor y{h)  and 
hjBtuhe,  C.J.,  in  O'Keefe  v.  0' ConnelL  (c) 
Here  the  Arbitrators  did  not  act  until 
they  had  obtained  the  consent  of  the  par- 
ties.  The  fact  that  the  dismissed  justices 
were  to  be  selected  to  act  arose  from  acci- 
dental circumstances,  and  was  not  the  re- 
sult of  a  common  design.  It  was  sug- 
ffested  by  the  act  of  the  Government  in 
dismissing  a  number  of  gentlemen  of  high 
respectability  for  attending  Eepeal  meet- 
ings. It  is  quite  plain,  from  reading 
the  first  letter  of  the  Lord  Chancellor,  that 
he  did  not  consider  thev  had  therebv  done 
an  illegal  act.  In  his  letter  of  the  28th  of 
May  1843,  he  says : 

**  That  it  had  been  his  earnest  determination 
not  to  interfere  with  expression  of  opinion,  by 
any  magistrate,  in  respect  to  the  Repeal  of  the 
Union,  although,  from  bis  arrival  in  this  countr}*, 
he  felt  it  to  be  inconsistent  with  his  duty  to 
appomt  to  the  Commission  of  the  Peace  any 
one  who  was  pledged  to  the  support  of  that 
measure;  but  he  afterwards  assigns  as  his 
reason  for  dismissing  them,  that  after  the  dis- 
cussion in  the  House  of  Lords,  and  the  declara- 
tion made  in  Parliament  by  Sir  Bobert  Peel,  in 
answer  to  the  plain  and  distinct  question  of 


(^ii)  Moral  Philosophy,  p.  141. 

(6)  15  Ves.  17. 

(r)  1  Fox  &  Sm.  69. 


Lord  Jocelyn,  he  felt  it  his  duty  to  ask  whether 
they  intended  to  attend  any  more  of  those  meet- 
ings, and  if  80  to  dismiss  them.*'] 

That  letter  plainly  showed  that  the 
Lord  Oha/nceUor  thouprbt  that  attending 
those  meetings  origmally  was  not  an 
illegal  act,  and  was  then  merely  a  warn- 
ing. Gentlemen,  it  is  not  my  duty,  if  I 
thought  it  consistent  with  the  nigh  respect 
I  entertain  for  that  distinguished  person, 
to  enter  on  a  discussion  of  the  grounds  on 
which  he  proceeded ;  but  there  were  men 
of  high  authority  expressed  their  opinions 
on  it,  and  among  others,  two  wno  had 
filled  the  office  of  Lord  Ohanceliorof  Eng- 
land. I  mean  Lord  GoUonham  and  Lord 
GampheU,  who,  in  the  House  of  Lords, 
disputed  those  grounds,  and  said  very 
plainly  that  it  was  unconstitutional  to 
dismiss  thiDse  magistrates,  that  a  justice  of 
the  peace  had  the  same  right  to  express 
and  entertain  his  opinion  as  any  other 
man  in  the  community,  and  that,  for 
having  so  done,  it  was  illegal  and 
unconstitutional  to  dismiss  them.  When 
the  members  of  the  Bepeal  Association 
saw  that  such  high  legal  authorities 
entertained  that  opinion,  in  reference 
to  the  dismissal  of  those  magistrates,  and 
considered  that  the  declaration  against 
Repeal,  on  which  their  dismissal  was 
based,  did  not  come  directly  from  Her 
Majesty,  or  in  any  constitutional  shape 
upon  her  authority — and  it  is  not  for  me 
to  say  who  was  right,  or  who  was  wrong — 
seeing  that  these  gentlemen  possessed  the 
confidence  of  the  people,  that  the  people 
were  piqued  at  their  dbmissal,  thev  aid 
recommend  their  appointment  as  Arbitra- 
tors, and  in  the  words  of  Mr.  O'CotmeU : 

"Uecommended  that  all  miserable  |>etty 
sessions  litigation  should  be  put  an  end  to,  and 
that  all  disputes  arising  in  those  districts  where 
the  magistrates  had  been  dismissed  should  be 
referred  to  them  as  Arbitrators,  and  that  he 
hoped  the  day  would  come  when  he  would  see 
the  magistrates  appointed  by  the  people." 

Gentlemen,  I  defend  that  assertion  of 
Mr.  O'Oonnell.  He  had  a  right  to  make 
that  observation.  I  have  yet  to  learn  from 
the  SoUcUor  Oeneral  that  it  is  illegal  to 
express  a  wish  to  walk  in  the  ancient  foot- 
steps of  the  Constitution,  and  that  a  desire 
to  return  to  the  ancient  state  of  the  wise 
administration  of  justice  is  a  conspiracy. 
The  more  we  investigate  the  old  rules  of 
the  common  law  of  England,  the  more 
deep  is  our  respect  for,  and  attachment  to 
them.  They  were  based  on  the  soundest 
principles  of  constitutional  freedom,  and 
they  only  serve  to  show  how  strong  should 
be  our  attachment  to  those  principles 
which  form  the  basis  of  public  freedom 
and  liberty.  Gentlemen,  tne  ancient  title 
of  a  justioe  of  the  peace,  or  magistrate, 
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was,  "conseirator  of  the  peace."    Lord 
Coke  says : 

**  These  conservators,  hy  the  ancient  common 
law,  were,  hy  force  of  the  King's  writ,  chosen 
in  full  and  open  coontj,  de  probiorihus  et 
potaUiorihus  eomitatuSf  hy  the  freeholders  of 
the  county,  after  which  election,  so  made  and 
returned,  then  in  that  case  the  King  directed  a 
writ  to  the  party  so  elected.''  (a) 

The  right  of  popxilar  election,  aB  ex- 
plained b^  BlacKstone,  was  lost  in  the 
tronbled  times  following  the  accession  of 
Edward  3.  (b)l 

The  Attorney  General  has  commented 
on  Mr.  0*0ormeU*8  allusion  to  the  Queen's 
speech,  but  that  has  always  been  recog- 
nised as  the  act  not  of  Her  Majesty,  but  of 
her  Ministers.  This  appears  from  the  lan- 
guage used  by  two  stout  Conservative 
ropers  about  the  Queen's  speech  on  the 
Education  question  in  July  1889.  The 
Standard  said : 

**  The  answer,  insulting  to  the  majority  of  the 
House  of  Lords,  the  lialf  of  the  House  of 
CoDunons,  and  the  whole  people;  an  answer 
not  to  be  surpassed  in  petulance  and  insolent 
hypocrisy,  by  anything  that  has  proceeded 
from  the  throne  since  the  expulsion  of  the 
Stuarts,  is  thus,  by  the  vile  ardfice  of  Lord 
Melbourne,  brought  home  to  the  Queen  person- 
ally. Is  this  the  way  to  insure  Her  Majesty 
the  affection  and  respect  of  her  people?  Will 
they  love  her  more  for  preferring  the  interest  of 
Lord  Melbourne  to  their  wishes?  Will  they 
respect  more  a  Princess  of  twenty  years  and 
two  months,  because  she  is  represented  as 
rebuking  sharply  the  majority  of  the  Lords,  the 
great  majority  of  British  Members  of  the  House 
of  Commons,  the  Nation  and  the  Church,  and 
associating  with  that  rebuke  a  claim  of  confi- 
dence in  her  attachment  to  the  interest  of  the 
Church,  almost  in  the  words  of  the  Popish 
tyrant,  James  II.  ?  Has  the  Queen  no  friend 
to  set  the  truth  of  these  matters  before  her 
Majesty?  Alas,  we  fear  she  has  nonet  An 
execrable  foreign  influence  interposes  between 
Her  Majesty  and  her  truest  and  best  friend, 
that  friend  whom  nature  and  experience  call 
upon  her  to  trust  before  all  others.  We  know 
not  what  the  House  of  Lords  may  think  it  right 
to  do  on  this  answer.  We  hope,  however,  that 
an  acknowledgment  will  be  extorted  from  Lord 
Melbourne  thfU  the  answer  is  his,  and  not  the 
Queen's,  in  any  but  the  merely  formal  sense. 
This  is  absolutely  necessary  m  justice  to  Her 
Majesty." 

So  much  for  the  mild  and  gentle  stric- 
tures of  the  Standard,  Hear,  now,  the 
Mommg  Poet  : 

**  We  are  of  opinion  that  it  is  impossible  to 
conceive  anything  more  ^I'os^ly  ungenerous, 
anything  more  unmanly  and  base,  than  the  con- 
duct of  the  present  Ministry  to  their  Sovereign. 
Look  at  the  answer  to  the  address  of  the  House 


(a)  2  lust.  558. 
v,6)  1  Bla.  Com.  850. 


of  Lords,  which  these  Ministers  liave  presumed 
to  put  into  the  mouth  of  Her  Majesty.  Was 
ever  Sovereign  so  misguided  and  degraded 
before,  except  in  the  unhappy  period  when 
rude  rebellion  has  lorded  it  over  legitunate 
monarchy?  Most  sincerely  do  we  pity  the 
monarch  who  is  made  the  victim  of  an  adminis- 
tration at  once  so  daring  and  so  contemptible. 
We  know  not  how  long  this  is  to  be  borne ;  we 
think  it  has  been  borne  too  long  already.  We 
call  on  every  man  who  thinks  the  religion  of  the 
people,  and  the  safety,  honour,  and  dignity  of 
the  Crown,  matter  of  importance,  to  make  a 
personal  stand  against  the  vileness  which 
appears  to  infect  high  places.  We  know  what 
the  present  administration  has  given  us ;  it  has 
given  us  a  frivolous,  scandalous,  and  futile 
Court,  a  dishonest  and  despised  government,  a 
wronged,  insulted,  and  indignant  people.  We 
trust  that  the  day  may  yet  be  when  all  this  will 
le  reckoned  up,  and  when  justice  will  be  done 
to  the  guilty  "— 

which,  being  interpreted,  means,  when 
the  Whigs  go  out  and  the  Tories  come  in. 
Keep  that  passage  in  mind  when  the 
SoUoUor  Oen&ral  comes  to  speak  of  this 
part  of  the  case.  Remember  how  the 
Tories  speaJ^  of  the  Whig  speech,  and  how 
the  Whigs  speak  of  the  Tory  speech,  and 
then  consider  whether  you  can  deny  to 
Mr.  O'ConnelU  who  does  not  care  a  bean- 
blossom  for  Whig  or  Tory,  the  right  of 
abusing  the  speech  of  any  ministry  who 
may  be  in  power. 

The  next  charge  is,  that  the  traversers 
conspired  to  excite  disaffection  and  dis- 
content   among    her    Majesty's  subjects 
serving  in  the  army  and  navy.    It  is  a 
singular  charge ;  it  does  not  allege  that 
the  traversers  entertained  any  project  to 
encourage  mutiny,  or  desertion,  or  insub- 
ordination.     It     merely     charges     the 
traversers  with  exciting  disaffection  and 
discontent,  without  saymg  against  whom. 
Mr.  0*Oonndl*8  observations  with  regard 
to  the  army  arose  out  of  a  tra^cal  trans- 
action.   Last  summer  a  soldier  dropped 
down  dead  while  on  drill ;  a  jury  found  that 
he  had  died  of  over-fatigue,  occasioned  by 
severe  drilling.  This  verdict  was  publicly 
discussed,  and  occasioned  many  comments. 
That  occurrence    was  yet  fresh  in  the 
public  mind  when  another  tragical  event 
occurred ;  a  private  of  the  5th  Fusileers, 
a  Protestant  and  an  Englishman,  stepped 
out    of    the    ranks    while    on    parade, 
and  shot  the  Adjutant,  a  Scotch  officer, 
dead  upon  the  8pot.(a)  This  dreadful  occur- 
rence  also   gave   rise  to  comments  wid 
observations;  it  was  said,  and  truly  said, 
that    there   must   be   something   wrong 
in   the  discipline   of   the   army,    some- 
thing oppressive  to    the  soldiery,  when 
a  man  of  good  character,  and  remark'* 
able  up  to  that  time  for  his  good  con- 

(a)  See  Ann.  Reg.  1643,  Giron.  Ild6. 
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dnot,  oould  be  guilt j  of  an  act  so 
horrible  and  bo  atrocionB.  It  was  the 
topic  of  general  conversation,  and  there 
were  many  publications  on  the  subject. 
Mr.  0*0<mn&U,  incidentally,  nx&de  some 
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remarks  on  the  subject,  in  one  of  his 
speeches.  A  letter  was  written  by  Priest 
Power  to  the  editor  of  the  Pilot  On  that 
letter  I  will  say  nothing.  Mr.  B<»rreH  is 
defended  by  his  own  counsel.  But  I 
merely  wish  to  ask  you,  how  a  letter 
addressed  to  Mr.  BcureU  by  a  clertfyman 
ill  the  country  can  be  giyen  in  eyidence 
against  Mr.  Duffy.  I  complain  that  the 
gentleman  with  the  scissors  should  have 
cut  out  this  letter,  and  brought  it  forward 
against  Mr.  Duffy  as  a  proof  of  conspiracy. 
There  is  no  evidence  oi  a  common  plan  to 
corrupt  or  tamper  with  the  soldiery.  It 
is  not  alleged  that  there  was  any  common 
plan  to  wean  their  allegiance,  and  the 
only  evidence  in  support  of  the  charge  is, 
that  he  expressed  his  opinion  that  the 
sergeants  ought  to  be  more  frequently 

fromoted  to  commissions.  GenUemen, 
could  refer  you  to  military  works, 
written  by  officers  in  the  army,  in  which 
the  same  doctrine  is  propounaed,  that  if 
there  was  promotion  from  the  ranks,  our 
army  might  be  much  improved  by  it.  For 
my  part,  I  give  no  opinion  on  the  subject; 
but  it  seems  to  me  at  least  to  be  a  fair 
topic  for  discussion,  and  therefore  I  do 
not  see  why  an  expression  of  opinion  on 
it  should  be  dragged  forward  as  a  proof 
of  conspiracy,  when  no  precise  positive 
act  can  be  brought  forward  against  my 
client,  or  the  other  traversers,  in  support 
of  the  charge. 

Grentlemen,  the  Attorney  Oeneral  dwelt 
much,  as  you  may  remember,  on  the  fact 
of  the  resolution  of  the  volunteers  at  Dun- 
gannon  in  1782  having  been  printed  on 
the  Member's  Oard.  Ine  Attorney  Oeneral 
said,  that  such  opinions  being  expressed 
by  eminent  men  in  Parliament,  be- 
fore the  Act  had  passed,  was  no  justifica- 
tion for  the  assertion  of  them,  after  the 
Union  had  passed  into  a  law.  He  finds 
fault  with  us  for  having  quoted  the  words 
of  that  distinguished  man,  Mr.  Saurvn.  If 
that  distinguished  man  expressed  his  fixed 
deliberate  opinion  that  the  Union  was 
void  in  point  of  principle,  what  difference 
can  it  make  whether  that  opinion  was 
expressed  before  or  after  the  measure  had 
passed  into  a  law  P  We  must  suppose 
that  his  expressions  faithfully  represented 
his  thoughts  on  the  subject. 

Mr.  0  OonneU  has  been  quoting  those 
words  for  thirty-four  vears.  Why  was  he 
not  indicted  before?  In  the  trial  of 
Mr.  2£agee  in  1813,  Mr.  O'Cowidl,  in  his 
speech  for  the  defence,  quoted  Samrin'e 
statement  that : 
*'  If  a  Legislative  Union  were  forced  on  the 


country,  against  the  will  of  its  inhabitants,  it 
would  be  a  nullity,  and  resistance  to  it  woald  be- 
a  struggle  against  usurpation,  and  not  a  resist- 
ance against  laic.*\d) 

Mr.  So/wrin  was  counsel  on  the  other 
side;  he  was  present  when  these  words 
were  used,  ana  he  made  no  observation 
withdrawing  or  qualifying  the  opinion 
which  he  had  expressed  in  the  Irish 
House  of  Commons,  thirteen  years  before. 

In  the  debates  on  the  Union  there  was 
scarcely  a  speaker  of  distinction  who  did 
not  prophesy  that  the  day  would  come 
when  the  Union  would  be  re-discussed  and 
re-a^tated. 

^.  Buehe  says,  addressing  Lord  Castle- 
reagh  : 

"  Let  me  adjure  the  noble  lord  to  weigh  well 
and  consider  deeply  the  probable  permanency 
of  a  measure  so  conducted.  .  .  .  Let  him 
consider  whether  posterity  will  validate  this  act, 
if  they  believe  that  the  ooiistitutioD  of  their  an- 
cestors was  plundered  by  force  or  filched  by  prac- 
tice. .  .  .  I  say  not  that  these  things  were  so, 
but  I  ask  yon,  if  posterity  believe  them  to  have 
been  so,  will  posterity  validate  this  transaction — 
will  they  feel  themselves  bound  to  do  so  ?  I  an- 
swer, where  a  transaction,  though  fortified  by 
seven-fold  form,  is  radically  fraudulent,  that  all 
the  forms  and  solemnities  of  law  are  but  so 
many  badges  of  the  fraud ;  and  that  posterity, 
like  a  great  court  of  conscience,  will  pronounce 
its  judgment." 

Gentlemen,  I  will  give  you  only  the 
closing  words  of  Oraitwn  on  that  occasion. 
He  said : 

"The  question  is  not  now  such  as  occupied 
you  of  old.  Not  old  Poynings — not  pecula^on 
nor  plunder — ^not  an  embargo— not  a  Catholic 
bill — not  a  Keform  bill :  it  is  your  being ;  it  is 
more — it  is  your  life  to  come.  Whether  you 
will  go  with  die  Castle  at  your  head,  to  the  tomb 
of  Charlemont  and  the  Volunteers,  and  erase 
his  epitaph,  or  whether  your  children  go  to 
your  graves  sa3ring,  *  A  venal,  a  military  court 
attacked  the  liberties  of  the  Irish,  and  here  lie 
the  bones  of  the  honourable  dead  men  who  saved 
their  country.'  Such  an  epitaph  is  a  nobility 
which  the  King  cannot  give  his  slaves — 'tis  a 
glory  which  the  crown  cannot  give  the  King." 

Gentlemen  of  the  Jury,  Mr.  SoAirin 
made  a  speech  on  that  occasion;  and 
when  we  refer  to  a  man's  speech,  we 
should  take  into  account  his  character, 
and  the  circumstances  of  the  man  speak- 
ing. We  should  see  if  the  man  is  a  rash 
and  fiery  politician,  and  that  his  words 
are  not  entitled  to  respect  and  esteem. 
Was  that  roan  rash  and  fiery P  No;  he 
was  remarkable  for  the  solidity  of  his 
judgment,  the  seriousness  of  his  mind, 
the  gravity  of  his  style,  governed  and 
directed  by  conscience  and  wise  discre- 
tion; he  aid  not  contend  certainly  that 
the  Parliament  might  not  be  so  consti- 

(a)  O'Connell's  Speeches,  vol.  1,  p.  270. 
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tated  as  not  to  pass  a  Bill  of  Union ;  but 
lie  said  : 

**  You  are  not  elected  by  the  Irish  people  vith 
the  knowledge  that  you  are  brought  here  to  vote 
aiway  the  liberties  of  that  people.  I  tell  you,  if 
yoa  do  so  it  is  illegal  and  void.*' 

[OonnBel  also  referred  to  the  speech  of 
the  Hon.  /.  FUegerald  on  the  same  occa- 
Bioo.] 

The  Attorney  OenertU  observed  that 
iheee  irere  passing  speeches  made  in  the 
heat  of  debate.  The  same  eminent  men 
'Were  not  satisfied  with  passing  speeches. 
They  left  on  record  their  opinions  on  the 
subject  of  the  Union.  ITiey  drew  up  a 
eolemn  and  elaborate  docament  in  the 
nature  of  a  protest,  in  order  to  perpetuate 
on  the  records  of  Parliament,  and  to  hand 
down  to  posterity  their  sentiments  on  the 
subject  of  the  Union.  Lord  Oorry,  the 
son  of  Lord  Bdmore,  moved  the  Protest 
and  Address  to  His  Majesty.  It  is  given 
in  the  4ih  Vol.  of  GraMcm^a  speeches. 

ICounsel  read  the  Protest.]  Gentlemen, 
it  has  been  observed  by  the  Attorney 
General,  that  the  state  and  condition  of 
Ireland,  at  the  time  the  Volunteers  were 
established,  warranted  them  in  the  resolu- 
tions which  they  adopted,  but  that  the 
present  state  of  the  law  does  not  justify  a 
similar  line  of  conduct.  The  argument 
fails  him.  His  argument  was,  that  at  that 
time  Ireland  had  a  Parliament  perfectly 
independent  and  separate  from  England, 
but  that  Englwid  had  usurped  the  right 
by  6  Cfeo,  1.  to  pass  laws  to  bind  this 
country,  although  the  Irish  then  had  a 
Parliament  of  their  own,  and  that  there- 
fore the  Volunteers  were  justified  in  com- 
bining in  the  way  they  did,  because  the 
Act  of  6  Oeo,  1.  was  an  insult  and  an 
affront  to  the  country,  and  gave  a  right 
to  England  to  treat  Ireland  as  a  dependent 
countiy.  Ireland  had  then  a  Parliament, 
and  therefore  the  Volunteers  had  a  right 
to  pass  the  resolutions  which  they  did 
pass.  That  argument  fails  him  ;  for  Lord 
Coke  says,  in  4  Inst.,  that  the  Parliament 
of  England  had  the  power  to  bind  Ireland 
by  expressly  naming  it.  Therefore  that 
Statute  of  6  Oeo.  1.  was  law  when  the 
Volunteerd  came  into  existence,  and  con- 
sequently those  resolutions  were  against 
the  letter,  though  not  against  the  spirit, 
of  the  law.  Thus  the  Attorney  GeneraVe 
argument  may  be  turned  against  himself, 
for  if  it  was  justifiable  to  pass  resolutions 
condemnatory  of  the  English  Act  and 
against  the  letter  of  the  law,  when  we  had 
a  Parliament  here,  which  has  been  de- 
prived of  its  anthority,  how  much  more 
justifiable  is  it  to  adopt  resolutions  in  the 
spirit  of  those  of  the  Volunteers,  when  we 
have  lost  that  Parliament,  with  the  bene- 
fits of  a  resident  legislature* 


The  Attorney  General  has  said  that  the 
Act  of  Union  was  a  great  and  final  settle- 
ment, but  as  much  might  be  said  of  the 
English  Act  of  Benunciation,  23  Oeo.  3. 
c.  28.  (England),  by  which  it  was  enacted, 

*'That  the  right  claimed  by  the  people  of 
Ireland  to  be  bound  only  by  laws  enacted  by 
His  Majesty,  and  the  Parliament  of  that  king- 
dom, in  all  cases  whatever,  and  to  have  all 
actions  and  suits  at  law  or  in  equity,  which  may 
be  instituted  in  that  kingdom,  decided  by  His 
Mijesty*8  Court,  therein  finally,  and  without 
appeal  from  thence,  shall  be,  and  it  is  hereby 
declared  to  be  established  and  ascertained  for 
ever,  and  shall  at  no  time  hereafter  be 
questioned  or  questionable." 

Gentlemen,  I  shall  fiext  call  your  at- 
tention to  the  consideration  of  another  ^ 
subject,  the  mode  by  which  Mr.  O'Gon/neU  ' 
asserted  that  the  Irish  Parliament  should  be 
revived.  Gentlemen,  if  he  has  been  guilty  of 
any  crime  in  this  respect,  it  is  of  the  mon- 
strous crime  of  extending  the  prerogative 
of  the  Crown.  The  Attorney  Oeneral,  the 
legal  champion  of  the  Crown,  charges  it  as 
a  crime  against  Mr.  O'ConneLl,  that  he 
said  the  Queen  has  a  larp^er,  wider,  and 
more  extended  prerogative  than  Her 
Majesty  possesses.  Suppose  he  did  say 
so,  where  is  the  authority  in  which  it  is 
laid  down,  that  the  man  who  propounded 
such  a  proposition — that  the  man  who 
says  that  the  Sovereign  has  greater 
authority  than  she  really  has,  is  guilty  of 
conspiracy  P  What  authoril^  is  tiiere  for 
saying  tliat  Mr.  Duffy,  Mr.  Steele,  or  any 
one  etee  is  to  be  charged  with  conspiracy, 
because,  when  they  heard  such  a  pro- 
position, they  did  not  say  to  the  person 
propounding,  as  we  lawyers  do,  prove 
what  you  assert  by  some  authoritv,  cite  a 
case  to  show  that  Her  Majesty  has  the 
power  to  dispense  with  the  Act  of  Union, 
and  to  sommon  an  Irish  Parliament. 
Suppose  that  Mr.  0"  Conned,  instead  of 
saying  that  the  Irish  Parliament  should 
be  revived — ^that  no  power  on  earth  had  a 
right  to  make  laws  for  Ireland,  but  the 
King,  Lords,  and  Commons  of  Ireland,  in 
accordance  with  the  resolutions  of  the 
Volunteers  in  1782;  suppose  he  said,  I 
am  of  opinion  that  the  Parliament  is  a 
humbug — a  nuisance,  that  Her  Majesty 
has  a  perfect  right  to  rule  by  her  own 
word,  without  a  Parliament,  when  she 
likes,  and  where  she  likes,  for  the  Queen 
is  an  unalterable  part  of  the  Constitution, 
and  may  dispense  with  Lords  and  Com- 
mons.—What  would  be  the  consequence  P 
I  will  cite  to  ^ou  a  case  in  point.  A  cele- 
brated writer  in  England  puhlished  a  book, 
in  which  he  said  the  House  of  Commons 
was  unnecessanr.  The  House  of  Commons 
took  huff  at  that,  and  said  that  that  doc- 
trine was  unconstitutional,  and  voted  the 
book  to  be^  a  scandalous   and   sec^tious 
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libel,  and  presented  an  address  to  the 
Sovereign,  praying  him  to  direct  the 
Attorney  Oevieiroi  to  proseonte  the  publisher 
of  such  a  monstrous  opinion,  ana  a  prose- 
cution was  according^  instituted.  That 
is  the  case  of  Bm  y.  Beeves,  (a)  and  Lord 
Kenyan  then  laid  it  down, 

''  that  the  ri^ht  of  free  dinciusion  was  the  right 
of  erery  subject  of  this  country ;  a  right  to  the 
free  exerdie  of  whida  we  were  indexed,  more 
than  to  any  other  claimed  by  EDglishmen,  for 
the  enjoyment  of  all  the  blessings  that  we 
possess,  for  the  Reformation,  the  Revolution, 
and  our  emancipation  from  the  tyranny  of  the 
Stuarts ;  and  that  in  a  free  country  hke  this, 
the  productions  of  a  political  writer  should  not 
be  harshly  dealt  with." 

He  directed  the  jury  to  read  through 
the  whole  book,  and  then  form  their 
judgment  on  the  entire  work.  That  was 
his  charge ;  and  I  need  not  say  to  you 
that  the  people  of  England  are  justly 
attached  to  the  judicial  system  nnder 
which  they  live,  when  you  hear  laid 
down  by  the  Lord  Chief  Justice  of 
England  a  doctrine  so  favourable  to  free- 
dom. The  jury  in  that  case  retired ;  tiiey 
had  the  book  before  them;  and  though 
they  had  the  address  of  the  Parliament, 
declaring  that  the  book  was  improper, 
yet  neyertheless  they  gaye  a  verdict  of 
acquittal.  The  language  there  was  ex- 
travagant, the  doctrine  unsound,  but  the 
jury  looked  upon  it  with  the  eyes  of  men 
of  sense,  and  they  qualified  their  verdict 
by  saying,  they  aisapproved  of  what  was 
said,  and  the  mode  the  argument  was 
conducted;  they  found  a  ve^ict  of  not 
guilty,  and  the  Chief  Justice  approved  of 
that  verdict.  Therefore,  if  Mr.  O'ConneU 
had  said  that  Her  Majesty  might  dispense 
with  the  House  of  Lords,  he  would  be 
safe,  according  to  the  authority  of  that 
case.  If  he  said  the  Queen  might  dis- 
pense with  the  House  of  Ck)mmons,  he 
would  be  safe,  according  to  the  authority 
of  that  case.  But  what  has  he  saidP 
That  the  Irish  Peerage  ought  to  be  re- 
stored to  the  position  in  which  it  stood 
before  the  Union ;  that  the  House  of 
Lords  and  the  House  of  Commons  ought 
to  be  restored.  In  England,  the  right  of 
free  discussion  is  the  right  of  every 
Englishman ;  and  I  put  it  to  your  good 
sense  to  say,  whether  the  arguments  of 
the  writer  of  that  book,  or  Mr.  0'ConneU*8 
argument,  is  more  consistent  with  the 
principles  of  the  Constitution. 

The  Attorney  General  called  on  the 
traversers'  counsel  to  assert,  if  they  could, 
that  Her  Mi^esty  had  power  to  summon 
an  Irish  Parliament,  notwithstanding  the 
Act  of  Union.  (Gentlemen,  the  power 
and  prerogative  of  the  Grown  to  issue 

^a;  26  St.  Tr.  5S9  ;  2  Peake»  N.P.C.  84. 


writs  to  summon  a  Parliament  seem  to 
have  been  venr  extensive  under  Uie  old 
law.  Queen  misaheth  omitted  sending 
writs  to  ten  boroughs,  in  order  to  have 
a  majority.  JBaHam,  in  his  "  History  of 
the  Uonstitution,"  mentions  many  in- 
stances of  the  Grown  withholding  writs 
from  places  accustomed  to  send  members 
to  Parliament.  In  the  learned  discourse 
written  by  Sir  John  Douvies,  the  Attorney 
General  to  King  James  I.,  you  will  And 
the  right  of  the  Sovereign,  namely,  to 
create  forty  boroughs  in  one  day,  vindi- 
cated. Mr.  0*ConneWs  argument  is  that 
the  Sovereign  has  still  this  right.  Chitty, 
in  his  work  on  the  Prerogative  of  the 
Grown,  enters  into  that  question.  He 
says,  in  p.  67 : 

*'  It  is  in  the  power  of  the  Crown  to  add  any 
number  of  members  to  the  Boose  of  Peers  hy 
raisbg  individuals  to  the  English  peerage ;  hut 
it  may,  perhaps,  be  doubtful  whether  the  King 
has  it  in  his  power  to  increase  the  number  of 
members  in  the  Lower  House  of  Parliament, 
by  empowering  an  unrepresented  town  to  elect 
and  send  members  to  Parliament  (t  seems 
clear  that,  from  the  time  of  Edward  IV.,  until 
the  reign  of  Charles  II.,  both  inclusive,  our 
kings  used  frequently  to  assume  this  right. 
The  last  time  it  is  known  to  have  been  ezer- 
cioed  was  in  the  29  Car.  II.,  who  gave  this 
privilege  to  Newark  ;  and  on  the  leplity  of  the 
grant  ^ing  then  questioned,  for  the  first  time,  in 
the  House  of  Commons,  it  was  acknowledged 
by  a  majority  of  125  to  78." 

That  book  was  published  in  the  year  1820. 
Whether  that  opinion  be  light  or  wrong, 
is  Mr.  Dvjfy  to  be  punished  as  a  con- 
spirator because  he  adopted  a  certain 
opinion  of  Mr.  0*ConneU*s,  not  having  read 
sufBoientl^  on  the  subiect  to  know  whether 
that  opimon  was  right  or  wrong  P  I  will 
show  you  by  a  passage  firom  a  speech  made 
by  Mr.  O'CowneU,  in  the  debate  in  the  Cor- 
poration of  Dublin,  that  he  put  this  as  an 
extreme  case. 

Pewetatbeb,  G.  J. :  I  do  not  think  you 
can  cite  that  book.(a) 

Mr.  Whiteside:  In  Home  Tcoke's  case, 
publications  of  the  prisoner,  twelve  years 
before,  were  allowed  to  be  read  in  evi- 
dence. However,  I  can  state  the  sub- 
stance of  it.  Mr.  O^ConneU  said,  that  to 
rely  on  the  prero^tive  of  the  Grown,  in 
the  issuing  of  writs,  was  putting  an  ex- 
treine  case,  because  he  knew  not  anj 
instance,  where  the  people  were  unam- 
mous,  that  Parliament  had  ever  refused 
to  grant  their  legitimate  request;  and, 
therefore,  he  exhorted  the  Corporation  to 
petition,  which  they  did,  and  the  people 


(a)  A  Full  and  Revised  Report  of  the  three 
days'  discussion  in  the  Corporation  of  Dublin  on 
the  Repeal  of  the  Union.  Edited  by  John 
Levy.     Dublin  :  Repeal  Year,  184S. 

Digitized  by  VjOO^  It! 


437] 


JThe  Queen  against  0*ConneU  and  others,  1843-4. 


[438 


of  Ireland  to  petition ;  and  this  led  to  the 
mass  of  petitions  that  have  been  prepared. 
And  I  contend  tiiat  all  these  things  go  to 
prove  that  his  object  was  to  make  an  im- 
pression on  Parliament.  If  he  looked  to 
the  Grown  to  exercise  its  prerogatiye,  the 
meetings  and  the  petitions  would  be  use- 
less; so  that  all  the  acts  prore  that  he 
looked  for  relief  from  Farliunoit,  and 
not  from  the  prerogative  of  the  Crown. 

There  are  two  general  considerations 
that  I  shall  advert  to,  on  the  subject 
matter  of  this  case :  the  general  conduct 
pursued  by  the  defendants,  and  the  general 
conduct  pursued  by  the  Government.  How 
did  the  defendants  act  P  Everjrthing  they 
did,  everything  they  wrote,  ever^hing 
they  spoke  was  before  the  public ;  every 
morning  their  speeches  appeared  in  the 
frigid  Scmnders,  and  at  night  in  the 
fieiy  Pilot,  and  they  sent  up  to  the 
Government  proof  of  their  guilt,  and 
evidence  for  tneir  conviction.  They  are 
spoken  of  openly,  and  in  daylight — 
those  dark  projects,  those  treasonable 
designs,  these  hidden  contrivances.  The 
rules  of  the  Association  are  given  to  the 
public ;  they  employed  the  printer  of  the 
Crown  to  print  tnem  ;  and  they  declared 
their  purpose  to  be  the  peaceable  organiza- 
tion of  the  people,  to  concentrate  popular 
opinion,  and  carry  out  the  objects  they 
had  in  view,  and  that  was  legitimate  and 
proper.  What  was  the  conduct  of  the 
Government  P  Did  that  Government  show 
that  they  believed  thab  there  existed  in 
this  country  a  conspiracy  beginning  in 
March  and  ending  in  October  r  If  those 
publications  were  seditious,  and  proof  of 
a  conspiracy;  if  thev  were  incentives  to 
rebellion,  and  calculated  to  poison  the 
public  mind  and  infect  popular  feeling  in 
this  country,  for  two  wnole  terms  the 
Court  sat  in  which  the  Attorney  Ornieral 
had  the  right,  by  reason  of  his  hiffh  sta- 
tion, to  take  any  proceedings  he  uiought 
proper  in  the  defence  of  the  law  and  Con- 
stitution, on  any  of  those  publications  that 
are  now  asserted  to  be  seditious — ^why 
have  they  not  been  prosecuted  by  himP 
And  I  retort  on  him  the  arg^ument  he 
used,  that  if  it  was  mischievous  in  those 
defendants,  or  any  of  them,  to  spread 
poison  throuffh  the  land,  it  was  more  mis- 
chievous in  we  champion  of  the  Govern- 
ment, the  sentinel  of  the  State,  not  at 
once  to  come  forward  and  stop  the  mis- 
chief when  it  might  be  stopped.  Parlia- 
ment sat  until  the  month  of  Aug^t,  and 
I  called  your  attention  to  the  discussion  to 
which  the  Attorney  Oeneral  referred — ^the 
question  put  by  Lord  Joeelyn  to  the 
Minister,  and  the  evasive  answer  given 
bj  that  Minister.  Gentlemen,  the  atten- 
tion of  the  Government  was  also  drawn 
most  forcibly  to  the  condition  of  Ireland 


in  Parliament.  The  Ministry  were  called 
on  to  act  against  the  meetings  in  this 
country,  and  they  declined.  I  call  upon 
you  to  recollect,  that  up  to  the  latter 
end  of  August  that  Parliament  sat,  and 
nothing  was  more  easy  than  for  this 
Ministry,  commanding  a  majority  of  that 
House,  to  say.  We  put  down  the  Catholic 
Association  by  the  Statute  law,  we  put 
down  unlawftd  combination,  we  put  down 
the  Protestants  of  the  North,  give  us  now 
only  a  short  Act  of  Parliament  to  put 
down  those  who  disturb  the  public  peace. 
They  were  called  upon  to  do  that,  and 
they  did  not  do  it.  They  remain  quiet 
until  Parliament  breaks  up;  his  Excel- 
lency, of  whom  I  speak  with  profound 
respect,  retires  from  Ireland  for  recrea- 
tion, or  for  the  cultivation  of  those  elegant 
tastes  for  which  he  is  so  distinguished; 
the  Lord  Chancellor  betakes  himself  to 
the  banks  of  the  Thames,  to  the  charms 
of  Boyle  Farm,  to  muse  on  law  or  read  of 
Pope;  the  noble  Secretary  for  Ireland 
seeks  tome  quiet  dell,  to  lose,  if  possible, 
his  unclassic  recollections  of  Irish  politics ; 
the  Attorney  Oenercd  escapes  from  the 
bustle  of  St.  Stephen's  to  the  tranquillity 
of  home;  the  BoUcHor  Oeneral,  calm  as 
ever,  is  indulging  in  the  most  agreeable 
anticipations  of  the  future;  the  Prime 
Minister  is  ffone  to  Drayton ;  Her  Migesty 
to  sea.  Ireland  is  left,  in  the  most  com- 
fortable manner  possible,  to  go  head  fore- 
most to  destruction.  A  happier  arrange- 
ment of  things  could  not  he  made ;  Ufe 
and  property  were  consiffued  to  the  mercy 
of  the  conspirators,  and  the  progress  of 
the  conspiracy  advanced  unheeded  and 
unchecked.  The  meeting  at  Clontarf  is 
announced:  how  shall  I  describe  itP  A 
black  cloud  hung  on  the  declivities  of  the 
mountains ;  the  political  horizon  is  over- 
cast ;  a  dangerous  activity  on  the  part  of 
the  Government  succeeds  a  dangerous 
silence ;  couriers  fly  to  the  Irish  omcials. 
The  Crown  lawyers  prick  up  their  ears 
and  say,  Here  is  seaition — where  is  his 
Excellency  P  Here  is  illegality — ^where  is 
the  Lord  ChcvnoeUor  ?  Here  is  matter  of 
political  expediency — ^where  is  the  noble 
Secretary  P  What  welcome  news  they 
brought  who  summoned  our  English 
functionaries  to  return  to  the  seat  of 
their  Irish  happiness!  Meanwhile  time 
pressed;  Mr.  Attorney  grew  ardent,  Mr. 
Solicitor  apprehensive;  they  were,  I 
believe,  seen  together  on  the  sea  shore, 
straining  their  eyes  towards  the  coast  of 
England,  and,  in  the  agony  of  their  ex- 
pectation, exclaiming : 

**  Ye  gods,  aDnihilate  both  time  and  space. 
And  make  two  lawyers  happy." 

They  come,  they  come — the  Privy  Council 
is  assembled.    I  cannot  tell  you,  Gentle- 
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men,  what  passed,  or  what  was  said  at  the 
first  meetmg  of  that  aagnst  bodj;  the 
EciberUon  or  Oitibon  of  fntnre  tunes  may 
tell.  1*11  tell  you  what  they  do — they  do 
nothing.  The  do-nothing  policy  prevailed, 
and  on  Friday  they  separated,  having  done 
nothing — ^with  the  happy  conscionsness 
that  they  had  discharged  their  duty.  Be- 
freshed  by  sleep,  they  reassembled  on 
Saturday.  They  consider,  they  compose, 
they  publish;  and  the  proclamation  is 
issued  at  three  o'clock,  forbidcUng  the 
meeting,  for  which  meeting  there  were 
thousands  on  the  march  almost  at  that  very 
moment.  The  Commander-in-Chief  re- 
ceives his  order,  and  prepares  for  battle 
— the  cannon  are  loaded— the  bayonets  are 
fixed — the  cavalry  mount,  and  forth 
marches  our  victorious  army  in  all  '*  the 
pride,  pomp,  and  circumstance  of  glorious 
war."  It  was  a  glorious  si^ht  to  see.  The 
advanced  guard,  by  a  brisk  movement, 
pushed  on  and  seized  Aldborough  House 
The  light  infantry,  protected  by  cavalry, 
rush  forward — the  guns  are  placed  in 
position — the  Pigeon-house,  bristling  with 
cannon,  looked  awful,  the  police  skir- 
mished, and  the  Commander-in-Chief — 
what  did  he  do  P — all  that  JuUus  Ccmot, 
under  similar  circumstances,  could  have 
done.  It  is  stated  that  Sir  Edward 
Blakeney,  at  one  o'clock,  rode  down  to 
inspect  the  troops — approved  of  what  was 
done — ^rode  home,  and  dined!  and  if  he 
does  not  get  a  peera^  for  the  happy  deeds 
he  did  that  day,  justice  will  not  oe  done  to 
Ireland.  Such  a  triumph  was  never 
achieved  since  the  renowned  days  of  Irish 
history,  when  Brian  Boroihme  girded  on 
his  mighty  sword  on  his  giant  thigh  and 
smote  the  Danes.  To  be  more  serious, 
was  that  a  wise,  consistent,  judicious 
course  of  policy  to  make  the  law  under- 
stood, respected  and  obeyed  P  Was  it  not 
the  last  policy  that  should  be  resorted  to 
for  the  pui-pose  of  governing  so  peculiar  a 
people  as  the  Bnsh  P  The  meeting  at  Donny- 
orook  was  not  forbidden — the  Clontarf 
meeting  was  to  be  put  down  by  the  bayo- 
net, will  the  intellects  of  the  people  be 
much  edified  by  that  most  interesting 
document — that  learned  performance,  the 
proclamation,  which  was  fulminated  at  the 
very  last  moment,  when  the  meeting  is  on 
the  point  of  being  held,  although  other 
meetings,  of  the  same  character  and 
nature,  have  been  endured  by  that  same 
Government  P  Does  Irish  law  vary  with 
the  seasons  P  Is  that  law  in  June  which 
is  not  law  in  October  P  The  Attorney 
General  said  the  meeting  at  Donnybrook 
was  the  type  of  all  the  other  meetings  that 
were  held  ;  and  I  put  it  to  your  own  un- 
biassed reason,  if  it  was — ^if  the  Govern- 
ment saw  the  men  that  went  to  that  meet- 
ing passing  by  the  Castle  gate,  and  knew 


it  was  held,  and  they  read  the  speeches, 
if  they  had  their  reporters  there,  and  were 
aware  of  everything  that  passed,  why  not 
then  put  down  that  and  similar  meetings  P 
Heated,  inflamed,  they  see  an  enthusiastic 
people  in  pursuit  of  a  darlinc  object. 
Which  are  the  most  blameable,  tne  people 
for  holding  those  meetings  that  they  aid 
not  see  denounced  or  put  down  by  the 
law,  or  the  Ministry,  that  stood  by  and 
witnessed  the  foUy  and  knew  of  the  mad- 
ness, yet  allowed  the  mischief  to  prevail 
and  spread  over  the  country,  until  it  was 
ready  to  burst  forth,  volcano-like,  in  a 
fiery  torrent  P  If  you  convict  my  client, 
you  convict  the  Government.  If  you 
desire  to  acquit  the  Government,  you  must 
acquit  my  client.  These  Ministers  are 
chosen  by  Her  Majesty  to  govern  this 
^reat  empire ;  the  peace  of  the  country  is 
intrusted  to  them ;  your  lives  and  property, 
it  is  asserted,  are  in  jeopardy ;  they  say  a 
black  conspiracy  has  existed  in  this  country 
since  the  month  of  March,  that  they  knew 
it,  and  were  aware  cf  every  act  done  in 
pursuance  of  that  conspiracy  ;  yet  thev  did 
nothing  to  put  it  down ;  they  allowed  the 
seditious  speeches  to  be  made  and  pub- 
lished ;  they  read  them ;  they  noted  them ; 
they  let  them  pass ;  they  took  no  proceed- 
ings ;  they  asked  no  aid  f^m  Parliament ; 
and  now  they  want  to  disengage  them- 
selves clear,  by  commencing  this  unprece- 
dented prosecution,  by  chargiuj^  these  men 
with  an  illegal  act.  Li  the  ordinary  course 
of  human  afiairs,  the  most  powenui  and 
conclusive  admissions  will  be  drawn  from 
the  conduct  of  parties,  but  in  cases  of 
political  conspiracy  between  the  Crown 
and  the  subject,  is  is  for  you  to  take  care, 
and  great  care,  that  it  should  not  be  in  the 
power  of  the  Government  of  to-day  to  sa^, 
by  their  conduct,  as  significant  as  their 
acts  and  declarations,  a  certain  thins  is 
lawful,  and  not  to  be  censured — and  wen 
to  draw  together  all  the  incautious  lan- 
guage, all  the  violence  of  public  men,  for 
a  period  of  ten  months,  in  one  indictment, 
to  overload  the  memory,  and  confuse  the 
understanding,  by  the  mass  of  paper  upon 
the  table ;  and  to  tell  twelve  honest  men, 
who  are  governed  by  no  other  desire  thui 
to  do  justice,  to  spell  out  of  the  whole  a 
black  conspiracy  to  subvert  the  monarchy 
and  uproot  the  Constitution  that  you  have 
sworn  to  protect.  I  take  the  liberty  to  say 
this,  that  it  is  impossible  for  you  to  be- 
lieve, nor  do  I  believe  that  the  learned 
gentlemen  I  see  before  me  ever  thought 
there  was  a  conspiracy.  I  do  not  believe 
they  thought  the  conduct  complained  of 
amotmted  to  a  conspiracy.  They  did  not, 
during  all  that  time,  prosecute  for  a  con- 
spiracy. Was  the  understanding  of  the 
Attorney  General  less  acute— was  the 
Solicitor  General  less  anxious — were  they 
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relnctant  to  tell  the  Goyemment  to  dis- 
charge their  duty  P  No ;  they  are  honour- 
able gentlemen  both;  they  do  credit  to 
the  G<)Temment  that  selected  them  for 
their  important  functions,  and  there  are 
not  two  men  in  the  Hall  that  would  more 
honestly  and  firankly  express  f^ny  opinion 
they  were  called  upon  to  give.  They  did 
not  advise  the  Qovemment  to  act.  The 
Government  did  not  act,  because  they  did 
not  believe  a  conspiracy  to  exist. 

It  now  remains  for  me  to  say  but  a  few 
words  in  reference  to  the  particular  acts 
charged  against  my  client,  Mr.  Thkffy*  He 
is  the  proprietor  of  a  weekly  journal,  and 
is  prosecuted  here  for  no  private  calumny, 
for  no  slander  on  private  virtue,  integrity, 
or  honour.  He  is  accused  here  to-day  for 
the  terms  in  which  he  advocated  a  gpreat 
public  question.  That  he  had  a  right  to 
advocate  and  discuss  his  own  view  of  the 
Bepeal  of  the  Union  cannot  be  denied ;  he 
mieht  do  so  ardently,  boldly,  vehemently. 
Reflect  on  the  position  in  which  such  a 
writer  stands,  forced,  from  the  necessity 
of  his  profession,  to  engage  from  day  to 
day  in  the  discussion  of  angry  topics, 
forced  to  report  and  notice  what  is  passing 
before  his  eyes,  else  his  paper  would  not 
be  a  newspaper,  and  obliged  to  comment 
on  what  is  passinsr,  promptly,  and  without 
reserve.  If  he  is  deficient  in  spirit,  the 
public  will  not  read  his  paper ;  if  extrava- 
gant, the  Attorney  Oenerat  threatens,  and 
sometimes  the  doors  of  the  Queen's  Bench 
open  for  his  admission,  whence  he  cannot 
retire  as  comfortably  and  as  quietly  aa  he 
might  wish.  Further,  he  is  responsible 
for  the  acts  of  all  who  write  a  political 
squib  or  a  spicv  article  for  his  paper,  and 
for  his  almost  mvoluntary  acts.  And  if  a 
poetic  youth,  within  the  walls  of  a  College, 
sends  a  clever  song  to  the  compositor,  to 
fill  a  comer,  even  the  poetry,  however 
harmonious,  the  Attorney  Oenercd  inter- 
mixes with  the  horrible  prose  of  the 
indictment;  nay,  more,  the  proprietor  is 
liable,  though  absent,  for  the  sins  of 
others,  although  he  has  committed  none 
himself.  Ghentlemen,  this  situation  is 
difBcult  and  critical  enoudbi,  without  add- 
ing to  its  dangers.  The  accusation 
against  Mr.  Dujfy  is,  that  he  has  em- 
barked in  the  wicked  conspiracy  spread 
on  the  face  of  this  indictment,  ana  you 
are  to  ceUect,  by  an  inference  of  reason, 
that  he  has  made  himself,  by  the  acts  he 
has  done,  a  conspirator,  guilty  of  the 
precise  conspiracy  charged  in  the  indict- 
ment. I  deny  there  is  any  general  con- 
spiiMjy  and  I  have  endeavoured  to  prove 
that  there  was  none.  If  there  was, 
secondly,  I  deny  Mr.  Duffy  to  have  been 
a  party  to  any  such  conspiracy.  His 
acts  establish  nothing  criminal  against 
him.    What  has  Mr.  Duffy  done  P     The 


charge  against  him  is  divided  into  two 
heads,  the  reports  of  proceedings  pub- 
lished by  him,  and  the  original  articles 
and  observations  upon  them.  With  re- 
spect to  the  reports,  I  apprehend  that  you 
cannot  find  him  guilty  of  any  charge  of 
conspiracy.  He  reprinted  in  his  weekly 
paper,  though  not  at  such  a  length,  the 
reports  of  proceedings  for  the  previous 
week,  compiled  from  perhaps  ten  or  a 
dozen  other  journals  in  which  they  origi- 
nally appeared.  These  were  matters 
which  it  was  desirable  the  public  should 
know,  which  it  was  desirable  the  Govern- 
ment of  England  should  know,  and  what 
was  he  to  do  P  If  he  did  not  publish  them 
in  his  paper,  no  one  would  buy  it.  Is  he 
more  guilty  of  re]K)rting  such  meetings 
than  the  JSvening  Mail,  or  the  Evemng 
PacJeei,  or  8awnder$,  or  the  Warder  f 
Therefore,  Gentlemen,  so  far  as  the  re- 
ports go,  I  do  not  think  you  can  find  him 
fliiilty  as  a  conspirator.  The  Attomou 
General  himself  admitted  this,  for  he  said 
that  my  client  used  his  newspaper,  not  to 
circulate  news,  but  as  an  engme  of  the 
Association  to  forward  the  conspiracy* 
He  therefore  admitted,  that  merely  narra^ 
ting  or  publishing  the  news  of  the  day 
would  not  make  him  a  conspirator.  Whv, 
the  business  of  a  newspaper  must  be 
stopped  altogether  if  such  a  proposition 
coma  be  for  a  moment  listened  to. 

The  remaining  question,  then,  is  as  to 
the  original  publications,  which,  I  admit, 
suggest  other  considerations,  which  I 
shall  take  the  liberty  of  bringing  under 
your  notice.  The  Attorney  General  pro- 
poses to  establish  the  crime  of  conspiracy, 
by  picking  out  three  or  four  articles,  pub- 
lished at  different  periods,  and  suggested 
by  passing  events,  culled  from  the  publi- 
cations in  a  weekly  newspaper,  extending 
over  a  period  of  mne  monms,  and  read  to 
the  Court  as  being  calculated  to  prejudice 
the  minds  of  the  people  affainst  the  Gov- 
ernment of  England;  and,  observe,  that 
all  the  inteiTening  quotations,  which 
might  qualify  or  explain  them,  are  passed 
over,  although  the  learned  gentleman 
ferreted  out  everything  else  that  could 
serve  his  purposes,  whether  in  large  type 
or  in  small.  The  song  on  which  they  rely 
is  entitled,  **  The  Memory  of  the  Dead," 
and  was  published  in  the  Nation,  on  the 
1st  of  April,  1843.  A  very  proper  day  for 
the  publication  of  that  which  is  now 
selected  by  the  Crown  as  evidence  of  a 
conspiracy.  And  suppose  it  was,  in  the 
woras  of  the  indictment,  "  an  incentive 
to  rebellion,''  why  was  not  the  publisher 
of  that  seditious  song  at  once  brought  into 
Court,  and  dealt  with  for  it  P  But  nothing 
is  done  until  it  is  forgotten,  and  at  the 
end  of  ei^ht  months,  a  sons  printed  in  the 
Nation  is  stuffed   into   the  indictment. 
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What  is  most  anacoountable  with  respect 
to  its  appearance  there  is,  that  diere  is  no 
averment  whatever  respecting  that  song, 
except  that  Mr.  Duffy  published  it.  The 
indictment  does  not  tell  yon  what  it  re- 
lates to.  What  '98  does  it  refer  to  P  or 
how  does  he  connect  it  with  the  subject 
matter  of  this  conspiracy?  That  song 
was  written  by  some  clever  young  man, 
and  I  took  the  liberty  of  reading  to  you 
another  song  published  in  the  same  paper 
on  the  same  day,  and  which  it  was  cer- 
tainly as  agreeable  to  hear  as  many  of  Mr. 
Attorney  OeneraVs  statements.  These  very 
sweet,  agreeable  verses  were  read  from 
the  very  same  paper.  Are  you  to  be 
asked  to  believe  that  Mr.  0*UonneU  and 
Mr.  Steele  knew  beforehand,  by  reason  of 
a  common  plan,  and  an  union  of  purpose, 
that  some  young  man,  perhaps  within  the 
walls  of  Trinity  OoUege,  animated  with 
that  poetic  fire  which  illuminated  his 
imaginative  soul,  would  write  that  song 
and  send  it  to  the  compositor  of  the 
Nation,  to  fill  up  a  corner  in  his  paper  P 
Are  you  to  believe  that  all  this  was  done 
in  pursuance  of  a  common  object,  and  in 
furtherance  of  a  conspiracy  P  Is  it  come 
to  this,  that  the  Qovemment  of  En^and 
is  not  safe — that  the  Constitution  of  Eng- 
land is  in  danger,  because  some  young 
man,  gifted  as  a  writer  of  that  song  un- 
questionably was,  adverted,  in  poetic 
language,  to  the  mistaken  yiews  or  men 
who  lived  in  former  daysP  or  will  any 
twelve  honest,  or  intelligent,  or  expe- 
rienced men,  be  asked  to  K>und  a  verdict 
on  such  grounds?  Gentlemen,  it  is  not 
fair,  it  is  not  generous  thus  to  take  a 
yuung  man  to  task  for  the  ardent  and 
warm-hearted  effusions  of  his  early  youth. 
The  writer,  who,  in  my  opinion,  has.  by 
his  writings,  done  more  than  any  other 
author  to  uphold  our  social  system,  to 
mend  the  morals  and  improve  the  mind, 
Robert  Southey  himself  commenced  his 
career  by  writing  that  memorable  work, 
**  Wat  Tyler,"  but  the  tone  and  temper  of 
his  mind  were  changed  when  a  sounder 
judgment,  and  more  extensive  knowledge 
of  the  world  taught  him  to  view  men  and 
systems  by  the  calm  light  of  cool,  dis- 
passionate reason. 

Gentlemen,  in  the  disastrous  and  crimi- 
nal movement  of  *98,  amongst  the  most 
prominent  of  the  leaders  were  two  ill-fated 
members  of  my  own  profession — Henry 
and  John  Shears,  In  a  review  which 
recently  appeared  in  the  Athenoeum,  of  the 
'*  Life  and  Writings  of  the  late  WUUam 
Taylor,  of  Norwich,"  1  find  this  remark- 
able  fact : 

"  In  1798  William  Taylor  became  acquainted 
-with  Robert  Southey,  then  rising  into  fame,  nnd 
a  correspondence  ensued  between  them  which 


extended  for  many  years.  It  is  singular  that 
Taylor's  first  letter  should  transmit  an  elegj  on 
the  fate  of  Henry  and  John  Shears,  who  had 
just  been  executed  for  high  treason  in  Dublin  ; 
Taylor  celebrates  them  as  martyred  patriots. 
The  passage  in  which  their  mother  is  introduced 
bidding  them  larewell  in  the  dungeon  will  give 
a  general  notion  of  the  spirit  which  pervades  the 
whole : 

"  Sons,  'twas  for  this  1  bore  yon — die  as  men. 
To  whom  your  father's  country,  and  your  off- 
spring 

Deserved  to  owe  the  good 
Ye  struggled  to  obtain. 

**  Thy  wife,  son,  cannot  speak — she  loves  thy 
children ; 
And  in  her  poverty  shall  thank  her  God, 
That  thou  hast  boldly  dared 
Devote  them  for  thy  country. 

"  Thou  needest,  John,  thy  mother's  counsel  not. 
If  the  few  weeks  that  ere  we  meet  roll  by. 
Worthy  of  thee  I  spend. 
Well  pleased  mine  eyes  shall  close." 

And,  Grentlemen,  am  I  to  be  told  that 
the  man  who  penned  that  touching  verse 
is  to  be  branded  for  evermore  as  a  con- 
spirator, because  he  commiserated  the 
unhappy  end  of  any  ardent  and  misguided 
men  who  loved  their  country,  **  not  wisely, 
but  too  weH"P  No,  Gentlemen,  such  a 
proceeding  would  be  scandalous  and  dis- 
graceful ;  and  ecjually  unworthy  is  it  of 
the  great  and  distinguished  Government 
which  prosecutes  in  the  present  insiiance, 
to  direct  the  thunders  of  their  indignation 
against  the  enthusiastic  young  author  of 
"The  Memory  of  the  Dead?  Let  the 
SoUeitor  General  tell  how  the  Government 
of  England  punished  Mr.  Moore  for  poem» 
not  a  whit  less  indicative  of  conspiracy  (if 
conspiracy  indeed  there  be)  than  the 
stanzas  which  have  been  read  to  yon. 
Let  him  tell  you  how  Moore  was  punished 
for  writing  such  lines  as  these  in  his 
*'  Lamentation  of  Aughrim  "  : 

"  Could  the  chain  for  an  instant  be  riven 
Which  Tyranny  flung  round  us  then. 
Oh  I  'tis  not  in  man  nor  in  heaven 
To  let  Tyranny  bind  it  again. 

**  But  'tis  past ;  and  though  blasoned  in  story 
The  name  of  our  victor  may  be. 
Accursed  is  the  march  of  the  glonr 

Which  treads  o'er  the  hearts  of  the  free." 

Let  him  tell  you  how  the  bard  was 
punished  for  penning  the  song  of "  Buark, 
Prince  of  Breffny,"  and  of  inserting  in  it 
such  lines  as  these : 

"  Already  the  curse  is  upon  her. 

And  strangers  her  valleys  profane: 
They  come  to  divide— to  dishonour^ 
And  tyrants  they  long  will  remam. 
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**  Bat  onward  I — ^the  green  banner  rearing, 
Go  flesh  every  sword  to  the  hilt : 
On  our  side  is  Virtue  and  Erin ; 
On  theirs  is  the  Saxon  and  Guilt.'* 

Tes,  Gentlemen,  the  ftnthor  of  the  "  Ad- 
yentnres  of  an  Irish  Gentleman  in  Search 
of  a  Beligion/'  and  of  the  **  Memoirs  of 
Lord  Edward  Fitzgerald^''  was  pnnished. 
Bnt  how  was  he  punished  P  He  was  pun- 
ished by  a  pension  from  the  English  Gov- 
ernment ;  yes,  Moore  was  punished  with  a 
pension ;  and  you.  Gentlemen  of  the  Jury, 
are  now  solicited  to  bring  a  verdict  of 
"  Guilty  "  against  the  writer  of  this  song, 
and  to  declare  your  conviction  that  the 
emanation  of  a  mind,  young,  ardent, 
poetical,  and  imaginative,  though  mis- 
taken, was  in  furtherance  of  a  common  plan 
and  design  of  the  most  infamous  nature ! 
8coU  was  once  called  upon  to  decide 
between  his  attachment  to  his  |>arty  and 
his  love  of  Scotland.  The  British  min- 
istry declared  their  intention  to  intro- 
duce—regardless of  the  feelinffs  of  the 
Scottish  people— a  bill  in  reference  to 
the  joint  stock  banks  of  Scotland.  The 
Scotch  thought  that  they  would  be  in- 
jured by  the  contemplated  bill ;  and  Sir 
Walter  Scott,  fired  with  indignation  at 
the  idea  that  the  Act  should  be  intro- 
duced without  consulting  the  wishes  and 
feelings  of  his  countrymen,  wrote,  under 
the  si^ature  of  **  Malachi  Malagrowther," 
a  series  of  letters,  which  excited  such  a 
flame  of  indignation  in  the  country  from 
north  to  south,  from  east  to  west,  that  the 
Minister  of  the  Crown  was  obliged  to  fly 
away  with  his  obnoxious  bill  under  his 
arm,  just  as  the  Attorney  Oeneral  will  be 
forced  to  fly  with  his  monster  indictment. 
Bid  any  one  presume  to  prosecute  Sir 
Walter  Scott  for  that  P  No.  What  then 
was  the  result  P  The  Scotch  succeeded, 
and  the  English  Minister  was  obliged  to 
give  them  their  rights. 

Gentlemen,  I  now  come  to  the  evidence, 
to  prove  a  serious  charge  of  the  indict- 
ment ;  and  what  do  you  think  the  Attorney 
Oeneral  relied  on  part  of  it  for  P  Why  a 
letter  in  the  Nation  newspaper,  signed 
*' ADalcassian."  Dalcassian — treason  of 
course  !  This  letter  has  reference  to  one 
of  the  lakes  in  Ireland,  called  Lake 
Belvidere.     It  says : 

*'  We  don't  want  lakes  at  all ;  let  ns  have 
loughs,  and  then  it  will  look  like  Irish.  We 
want  no  Italian  or  Gkrman  names  at  all ;  let  us 
have  Irish  names." 

And  it  further  stated  that  Boderich, 
one  of  the  last  Kings  of  Ireland,  died  on 
an  island  in  that  lake.  But  I  cannot  see 
anything  very  wrong  in  that;  and  I 
venture  to  assert,  that  if  every  reader  of 
the  N(Uion  in  existence  was  put  uDon  the 
table,  and  asked,  "  Do  you  remember  the 


letter  of  *  The  Delcassian '  P  "  he  would 
say,  '*  On  my  oath,  I  do  not  remember  a 
word  about  it."  And  that  is  a  part  of 
the  conspiracy  charged  in  the  indictment, 
and  sought  to  be  palmed  on  you  as  treason, 
along  with  OUam  Fodhla,  and  the  other 
old  gentleman  who  lived  in  his  days.  That 
is  one  part  of  the  charge  ;  and  now  come 
to  that  which  they  relj  on  for  a  convic- 
tion. The  subject  is  from  the  same  paper, 
the  Nation,  of  the  27th  of  April.  It  is 
headed, 

*<  Something  is  coming,  aye,  for  ^ood  or  ill, 
something  is  coming."(a) 

FOounsel  read  the  article.]      It  says, 
"  Coolness  is  the  only  thing."    Anything, 
I  ask,  inflammatory  in  advising  the  people 
to  be  cool  and  steady  P    I  can't  see  there 
is,  although  the  Attorney  Oeneral  wishes 
you  to  believe  that  there  is.     "  The  people 
are  sober  now."  I  submit  there  is  nothing 
of  conspiracy  in  that.     "Let   them  be 
kind  ana  conciliating  to  the  Protestants." 
Neither  can  I  see  anything  in  that ;  but 
every  person  don't  view  things  in  the 
same  light  as  the  Attorney  Oeneral  does.  I 
do  not  think  it  is  wrouff  in  a  writer  to 
endeavour  to  conciliate  Protestants,  be- 
cause   he    well   knew    that   there   were 
800,000  good  Presbyterians  in  the  North 
of  Ireland,  who  were  strong-minded,  who 
reasoned  well,  and  who,  once  they  took 
up  a  subject,  and  were  convinced  of  the 
utility  of  it,  would  not  cease  until  their 
object   was   accomplished.     The   NaMon 
says  they  differ  from  Mr.  O'Conndl;  and 
is  that  a  sign  of  conspiracy  P    I  say  the 
newspapers  no  not  speak  the  sentiments 
of   the  Association,  and  therefore  there 
is  no    conspiracy  between  its   members 
and  the    editor.      The    next   article   he 
relied  on  is    the    article    headed  *'Oar 
Nationality  ";   a  thing  which  will  alwavs 
be  objected  to  by  our  brethren  on  the 
other  side  of  the  water,  or  at  least  by  the 
Government.  [Counsel  read  the  article.(&)] 
Mr.    Barrett    has    also    used    the   word 
"clutched"   in  a  speech  made  by  him. 
"Oh,"  says  Mr.  BarreH,  **we  shall  be 
the  devil  for  thinking,  like  the  old  woman's 
crow."(c)    And  then,  forthwith,  the  At- 
torney   Oeneral  put    the    "  old  woman's 
crow"  into  the  indictment.    "Until  we 
clutch  "^WhatP    The  Queen  P   No.    The 
Ohief  Justice  f  No.  Th^  Atttymey  Omwcil  f 
No  ;  but  our  "  independence."    I  ask  you, 
is  this  to  be  brought   up  in  judgment 
against  the  defendant?      The  advertise- 
ment about  the  Clontarf  meeting  was  not 
what   it   should  be — ^it  was  most  objec- 
tionable;  but  it  was  immediately  repu- 
diated and  withdrawn.    I  have  shown  you 

(a)  See  above,  p.  113. 
(6)  Seeabove,  p.  116. 
(c)  Seeabove,  p.  118. 
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tliat  tbe  true  object  of  that  docnment 
in  the  Nation  was  that  there  should  be  a 
p:i*and  procession  to  Clontarf.  At  the 
request  of  some  Protestant  clergymen  it 
was  given  up,  as  it  was  the  Sabbath  Day, 
and  the  time  of  divine  service,  and  even 
the  streets  were  avoided  in  which  places 
of  worship  were.  I  rely  on  this  to  show 
that  no  onenco  was  intended ;  but  as  they 
had  proceeded  in  a  procession  to  Donny- 
brook,  they  considered  that  they  might  do 
so  to  Clontarf. 

There  is  but  one  article  more  I  shall 
trouble  you  with ;  but  I  must  remark  that 
I  cannot  approve  of  the  unjust  and  intem- 
perate observations  which  were  sometimes 
made  upon  the  English  nation  ;  for  they, 
a  great,  free,  virtuous,  and  magnanimous 
people— they  have  gained  freedom  for 
themselves,  and  have  g^ven  to  the  world 
proofs  of  their  enterprise  and  spirit.  It 
IS,  however,  to  be  regretted  that  the 
practical  good  sense,  which  pre-eminently 
mark  their  character,  did  not  induce  them 
in  past  times  to  look  narrowly  into  the 
condition  ot  this  country,  and  to  do  that 
juRtice  to  Ireland  which  the  Government 
of  England  and  the  monopolists  by  whom 
they  were  surrounded  and  controlled 
refused  to  do.  Perhaps  something  may  be 
ascribed  to  prejudice ;  more  to  the  narrow 
views  entertained  on  questions  of  political 
science  and  of  trade  and  commerce  by 
most  men  at  l^e  period  referred  to,  and,  I 
must  say,  more  to  the  reprehensible 
ignorance  of  the  circumstances  and  feel- 
ings of  the  Irish  people  which  prevailed, 
even  amongst  educated  Englishmen,  till  a 
later  and  happier  era.  These,  combined 
with  other  causes,  spoiled  the  happiness 
and  checked  the  prosperity  of  Ireland ;  but 
that  Englishmen  take  delight  in  cruelty 
or  injustice  would  not  be  believed  in  the 
most  barbarous  climes,  and  ought  not  to 
be  believed  or  asserted  here.  Gentlenaen, 
respecting  the  dreadful  scenes  which, 
witnin  the  memory  of  living  men,  and  the 
former  scenes,  more  dreadful  still,  recorded 
in  the  page  of  history,  which  hiave  been 
enacted  in  Ireland,  and  adverted  to  in 
some  of  the  speeches  and  publications 
before  the  Court,  I  should,  rather  than 
revive  the  recollection  of  their  horrors, 
exclaim,  in  the  words  of  Lord  Goke : 

*'Let  oblivion  bury  tbem  or  silence  cover 
them." 

The  moralist  weeps,  the  patriot  trembles, 
the  philanthropist  despairs  of  the  improve- 
ment of  his  species,  while  thev  contem- 
plate such  terrible  passages  in  the  history 
of  mankind.  To  bring  these  shocking 
events  before  the  public  eye  can  answer 
but  one  good  purpose — to  hold  out  to  us 
who  live  in  better  days,  a  warning  to  shun 
the  madness  and  crimes  of  our  forefathers, 
ftnd  a  lesson  to  repress  the  evil  passions 


which  led  to  their  perpetration.  To  all 
governments  such  awful  transactions  hold 
out  a  solemn  admonition  of  the  errors 
committed  by  the  ruling  powers  in  times 
past,  to  the  end  that  similar  errors  might  be 
avoided  for  the  time  to  come,  and  remedies, 
if  possible,  discovered  for  the  miserable 
consequences  of  misgovemment  and 
neglect.  Gentlemen  of  the  Jury,  I  have 
no  more  to  say  upon  that  part  of  the  case. 
I  admit  that  strong  language  has  been 
used,  and  I  regret  it.  The  term  **  Saxon" 
has  been  applied  to  Englishmen.  Mr. 
O'ConneU  has  entirely  renounced  it  at  the 
request  of  an  English  gentleman:  I 
believe  he  borrowed  it  from  Mr,  Moore, 
Moore  was  wrong  to  have  used  it.  Yet, 
probably,  when  the  trials  are  over,  if  I 
called  upon  the  learned  Solicitor  OenercU, 
1  would  find  *'  Moore*s  Melodies,"  and 
"The  Irish  Gentleman  in  Search  of  a 
Beligion,*'  upon  his  table ;  yet,  perhaps, 
if  he  knew  who  knocked  at  the  door,  ne 
would,  like  the  lady  in  the  play,  thrust 
one  into  a  drawer,  and  put  the  other  under 
the  table,  and  put  **  The  Whole  Duty  of 
Man''  in  its  place. 

The  last  document  to  which  I  shall  refer 
is,  **  The  Morality  of  War,"(a)  which  the 
Attorney  Oeneral  has  dwelt  upon  so  elo- 
quently, and  translated  with  not  a  little 
freedom  into  **  The  Morality  of  Rebellion." 
It  seems  that  from  the  first  moment  it 
met  his  eye  it  startled  his  legal  mind. 
But  if  it  was  the  dreadful  article  he 
appears  to  have  believed  it  to  be,  it 
astonishes  me  that  he  did  not  at  once  run 
off  with  it  to  the  Government,  and  exclaim » 
**  I  will  forthwith  file  an  information  in 
the  Queen's  Bench  against  the  author."  I 
request  your  attention  to  it.  It  states 
that  a  communication  was  received 
through  Mr.  Houghton  ^om  a  Mr.  Ebenezer 
Shackelion,  expostulating  for  having  the 
words  Benburb,  Clontarf,  Ac,  upon  the 
Repeal  card.  Now,  Gentlemen,  do  you 
think  the  traversers  combined  together, 
that  Mr.  Ebenezer  Shaehelton  should  write 
that  letter  P  Quakers,  Gentlemen,  are  a 
class  of  men  who  proclaim  a  dislike  of 
war,  but  are  very  anxious  to  live  under 
the  benefits  derived  from  it.  I  remember 
the  story  of  a  Quaker,  which  I  will  tell 
you.  He  was  on  board  a  shin  which  was 
attacked  by  pirates,  and  boarded.  One  of 
them  came  rather  closely  to  the  man  of 
peace — and  he  seized  him  round  the  body, 
exclaiming  very  gently,  **  My  principles 
will  not  allow  me  to  shoot  or  cut  thee 
down ;  but,  friend,  thou  hast  no  business 
here,"  and  he  peaceably  dropped  him 
overboard.  Gentlemen,  in  my  young 
days  I  was  called  upon  by  a  (^aker  to 
second  a  resolution  at  a  meeting  of  the 

(a)  See  above,  p.  125. 
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friends  of  peace,  and  I  could  not  repress 
my  laughter  when  he  produced  at  ^e 
meeting  an  immense  roll  of  parchment, 
which  he  said  contained  the  names  of 
every  one  who  had  fallen  in  battle  from 
the  days  of  Aleitander  to  the  battle  of 
Navarino.  How  is  it.  Gentlemen,  that 
because  Mr.  Ebenezer  ShacJceUon,  through 
Mr.  Ewaghton,  writes  this  letter  to  the 
Nation,  that  Mr.  O'OonneU  and  Mr.  Steele 
should  suffer  for  it  P  I  call  your  attention 
to  this  passage : 

"  We  feel  no  wish  to  encourage  the  vocations 
of  war ;  but  whenever  the  occasion  comes,  here 
or  elsewhere,  many  sagacious  and  informed 
souls,  bold  and  strong  arms,  will  be  found  to 
plan,  lead  and  fight;  may  the  examples  of 
Miltiades  and  Washington  never  want  imitators 
where  there  are  tyrants  to  invade,  freemen  to 
defend,  or  slaves  to  struggle  for  liberty." 

This  is  the  article.  Gentlemen,  which 
the  Attorney  General  has  brought  you  to 
pronounce  a  verdict  upon.  I  defend  that 
sentiment  —  it  is  noble  —  worthy  of  a 
generous  and  enthusiastic  nature.  Has 
the  time  arrived  when  the  ardent  mind  of 
youth  may  no  longer  dwell  on  the  virtues 
of  a  great  hero  of  antiquity  who  saved  his 
country,  or  of  the  greater  hero  of  modem 
times  whose  illustrious  life  is  an  example 
useful  for  liberty  and  civilization  for  ever  P 
I  will  not  compare  WashmgUm  with  the 
vulgar  tyrants  who  have  insulted  or 
enslaved  the  world,  with  the  insatiable 
ambition  of  Napoleon,  or  the  deep 
hypocrisy  and  black  treachery  of  Cron^ 
well  The  simple  grandeur  of  his  nature 
obscures  the  splendour  of  antiquity,  and 
our  minds  are  filled  with  admiration  for 
his  moral  greatness  and  transcendent 
virtue.  But  that  he  lived  under  a  diviner 
dispensation,  we  might  have  supposed  his 
felicity  hereafter  to  have  been  that 
ascribied  by  the  poet  to  Oato,  being 
surrounded  by  the  spirits  of  departed 
virtue,  and  giving  laws  to  the  assembled 
just ;  and  even  now,  it  may  not  be  pre« 
sumptuous  to  believe  it  may  be  a  portion 
of  his  unspeakable  felicity  to  behold  from 
his  habitation  in  tlfl  skies  the  results  of 
his  illustrious  labours  here  on  earth. 
America  has  been  frequently  referred  to 
in  the  papers  read  to  the  jury,  and  the 
reference  awelt  on  to  the  prejudice  of  the 
traversers.  England  has  no  reason  to  fear 
comparison  with  America  or  her  institu- 
tions. I  prefer  the  system  under  which 
we  live;  but  I  am  shocked  in  contem- 
plating the  absurd  caricatures  of  America 
drawn  by  the  popular  writers  of  the  day. 
Considering  what  America  is  and  what 
she  was,  1  exclaim  with  the  Boman 
historian,  **  Gimtas  inoredibUe  memoratu 
est,  adej^ta  Ubertaie,  qucmtmn  hrevi areverit.'* 
A  political  writer  may  corrupt  the  public 
taste,  deprave  the  morals  of  society,  and 
78181. 


lavish  praises  on  the  character  of  the 
Eighth  Henry,  the  profligate  Charles,  or 
the  bigot  James,  and  may  hold  out  as 
examples  of  virtue  a  Domdtia/n  and  a  Nero, 
and  he  is  safe.  The  Attorney  Oeneral  will 
never  prosecute  such  offences  against  good 
taste  or  truth ;  but  if  the  same  writer 
ventures  to  celebrate  the  benefactors  of 
mankind,  the  Attorney  Oeneral  will  prose- 
cute the  author  as  guilty  of  sedition 
against  the  State. 

Gentlemen,  the  whole  case  is  now  before 
yoxL,  and  is  emphatically  for  your  decision. 
You  have  seen  the  many  instances  where 
the  Clime  of  conspiracy  was  attempted  to 
be  fastened  on  Englishmen  in  which  Eng- 
lish juries  refused  to  concur.  In  that 
terrible  book  containing  the  State  Trials 
of  England,  where  the  real  history  of  that 
countiy  is  written,  there  are  many 
instances  of  truth  stifled,  justice  scoffed, 
and  innocence  struck  down.  On  the 
other  hand,  there  are  memorable  ex- 
amples of  victims  rescued  from  oppres- 
sion by  the  honesty  and  courage  of 
British  juries.  Hardy,  who  discuss^  the 
great  question  of  Parliamentary  Reform, 
thus  was  saved ;  thus  was  rescued  Home 
Tooke;  with  their  conviction  freedom  of 
discussion  might  have  perished.  At  an 
earlier  period  still,  in  the  days  of  the 
Second  James,  when  the  seven  Bishops 
were  accused  of  conspiracy  for  asserting 
the  rights  of  Englishmen,  a  jury  delivered 
a  verdict  of  acquittal,  and  the  shouts  of 
joy  with  which  it  was  received  procliumed 
your  freedom.  Even  in  the  days  of 
Cromwell,  after  he  had  waded  tibironffh 
slaughter  to  a  throne,  and  under  the 
sacred  names  of  Liberty  and  Beligion 
trampled  upon  both,  the  tyrant  found  the 
virtue  of  a  jury  to  bo  beyond  his  power. 
The  forms  of  justice  he  d£u*e  not  abolish 
while  an  Englishman  lived ;  and  we  have 
it  upon  record,  that  when  in  the  plenitude 
of  his  power  he  prosecuted  for  a  hbel  upon 
himself,  there  were  twelve  honest  men  to 
be  found  who  had  the  courage  to  pro- 
nounce a  verdict  of  not  guilty,  thus 
proving— I  quote  the  words  of  a  patriot 
lawyer,  who,  in  reference  to  that  im- 
mortal precedent,  exclaimed : 

**  When  all  seemed  lost,  the  unconquerable 
spirit  of  English  liberty  survived  in  the  hearts 
of  English  jurors.'* 

Q^ntlemen,  the  true  object  of  this 
prosecution  is  to  put  down  the  freedom 
of  discussion  of  a  great  public  question. 
Viewed  in  this  light  all  other  considera- 
tions sink  into  insignificance.  Its  im« 
portance  becomes  vast  indeed.  A  nation's 
rights  are  involved  in  the  issue;  a  na- 
tion's liberties  are  at  stake;  that  won, 
what  preserves  the  precious  privileges 
you  possess?  The  exercise  of  the  right 
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of  politioal  discussion  —  £ree,  nntram- 
melled,  bold.  The  laws  which  wisdom 
framed — the  institutions  stmck  out  by 
patriotism,  learning,  or  genius— can  they 
preserve  the  springs  of  freedom  fresh  and 
pure  P  No ;  destroy  the  right  of  free  dis- 
cussion, and  you  dry  up  the  sources  of 
freedom.  By  the  same  means  by  which 
your  liberties  were  won  can  they  be  in- 
creased or  defended.  Quarrel  not  with 
the  partial  evils  free  discussion  creates, 
nor  seek  to  contract  the  eigoyment  of 
that  greatest  privilege  within  the  narrow 
Umitn  timid  men  can  prescribe.  With 
tiie  passing  mischiefs  of  its  extravi^ance, 
contrast  the  prodigious  blessings  it  has 
heaped  on  man.  Free  discussion  aroused 
the  human  mind  from  the  torpor  of  ages ; 
taught  it  to  think,  and  shook  the  thrones 
of  Ignorance  and  darkness.  Free  dis- 
cussion gave  to  Europe  the  Reformation, 
which  I  have  been  taught  to  believe  the 
mightiest  event  in  the  history  of  the 
human  race ;  illuminated  the  world  with 
the  radiant  Hght  of  spiritual  truth.  May 
it  shine  with  steady  and  increasing 
splendour !  Free  discussion  gave  to  Eng- 
land the  Bevolution,  abolished  tyranny, 
swept  away  the  monstrous  abuses  it  rears, 
and  established  the  liberties  under  which 
we  live.  Free  discussion,  since  that 
glorious  epoch,  has  not  only  preserved 
but  purified  our  Constitution,  reformed 
our  Ukws,  reduced  our  punishments,  and 
extended  its  wholesome  influence  to  every 
portion  of  our  political  system.  The  spirit 
of  inquirv  it  creates  has  revealed  the 
secrets  of  nature,  explained  the  wonders 
of  creation,  teaching  the  knowledge  of 
the  stupendous  works  of  God.  Arts, 
science,  civilization,  freedom,  pure  re- 
ligion, are  its  noble  realities.  Would  yon 
undo  the  labours  of  science,  extinguish 
literature,  stop  the  eflforts  of  genius,  re- 
store  ignorance,  bigotry,  barbarism,  then 
put  down  free  discussion,  and  you  have 
accomplished  all.  Savage  conquerors,  in 
the  blindness  of  their  imorance,  have 
scattered  and  destroyed  tne  intellectual 
treasures  of  a  great  antiquitv.  Those  who 
make  war  on  the  sacred  right  of  free  dis- 
cussion, without  their  ignorance,  imitate 
their  fury.  They  may  check  the  expres- 
sion of  some  tliought,  which  might,  if 
uttered,  redeem  the  liberties  or  increase 
the  happiness  of  man.  The  insidious 
assailants  of  this  great  prerogative  of 
intellectual  beings,  by  the  cover  under 
which  they  advance,  conceal  the  character 
of  their  assault  upon  the  liberties  of  the 
human  race.  They  seem  to  admit  the 
liberty  to  discuss,  blame  only  its  extra- 
vagance, pronounce  hollow  praises  on  the 
value  of  freedom  of  speech,  and  straight- 
way begin  a  prosecution  to  cripple  or 
destroy  it.    The  open  despot  avows  his 


object  is  to  oppress  or  to  enslave ;  resistr 
ance  is  certain  to  encounter  his  tyranny, 
and  perhaps  subvert  it.  Not  so  the  artful 
assailant  of  a  nation's  rights ;  he  declares 
friendship  while  he  wages  war,  and  pro- 
fesses affection  for  the  tiling  he  hates. 
State  prosecutors,  if  you  believe  them,  are 
ever  the  fastest  friends  of  freedom.  They 
tell  you  peace  is  disturbed,  order  broken, 
by  the  excesses  of  turbulent  and  seditious 
demagogues.  No  doubt  there  might  be  a 
seeming  peace— a  deathlike  stillness— by 
repressmg  the  feelings  and  passions  of 
men.  So  in  the  fairest  portions  of  Europe 
this  day,  there  are  peace,  and  order,  and 
submission,  under  paternal  despotism, 
ecclesiastical  and  civil.  That  peace 
springs  from  terror,  that  submission  frt)m 
ignorance,  that  silence  from  despair.  Who 
(&res  discuss,  when  with  discussion  and 
by  discussion  tyranny  must  perish  P  Oom- 
par&  the  stillness  of  despotism  with  the 
nealthful  animation,  the  natural  warmth, 
the  bold  language,  the  proud  bearing, 
which  spring  from  freedom  and  the  con-^ 
sciousness  of  its  possession.  Which  will 
you  prefer?  Insult  not  the  dignity  of 
manhood  by  supposing  that  contentment 
of  the  hearii  can  exist  under  despotism. 
There  may  be  degrees  in  its  severity,  and 
so  degrees  in  the  sufferings  of  its  victims. 
Terrible  the  dangers  which  lurk  under 
the  calm  surface  of  despotic  power.  The 
movements  of  the  oppressed  will  at  times 
disturb  their  tyrant  s  tranquillity,  and 
warn  him  their  day  of  vengeance  or  of 
triumph  may  be  nigh.  But  in  these 
happy  countries  the  very  safety  of  the 
state  consists  in  freedom  of  discussion. 
Partial  evils  in  all  systems  of  political 
governments  there  must  be;  but  their 
worst  effects  are  obviated  when  their 
cause  is  sought  for,  discovered,  con- 
sidered, discussed.  MUton  has  taught  a 
great  political  truth,  in  language  as  in- 
structive as  his  sublimest  verse : 

**FoT  this  is  not  the  liberty  which  we  can 
hope,  that  no  grievances  ever  should  arise  in 
the  commonwealth ;  tha^  let  no  man  in  this 
world  expect ;  but  when  complaints  are  freely 
heard,  deeply  considered,  and  speedily  re- 
formed, then  IS  (he  utmost  bound  of  civil  liberty 
obtained  that  wise  men  look  for." 

Suffer  the  complaints  of  the  Irish  people 
to  be  freelv  heard.  You  want  the  power 
to  have  them  speedily  reformed.  Their 
case  to-dav  may  be  yours  to-morrow. 
Preserve  the  right  of  free  discussion  as 
you  would  cUng  to  life.  Oombat  error 
with  argument  —  misrepresentation  by 
fact— falsehood  with  trnth. 

"  For  who  knows  not,"  saith  the  same  great 
writer,  *'that  truth  is  strong— next  to  the 
Almighty.   One  needs  no  policies  nor  stratagems 
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to  make  her  victorioaB;  these  are  the   shifte 
error  uses  against  her  power." 

If  this  demand  for  a  native  Parliament 
rest  on  a  delusion,  dispel  that  delusion  by 
the  omnipotence  of  truth.  Why  do  you 
love,  why  do  other  nations  honour  Eng- 
land ?  Are  jrou — are  they  dazzled  by  her 
naval  or  mibtary  glories,  the  splendour  of 
her  literature,  her  sublime  discoveries  in 
science,  her  boundless  wealth,  her  almost 
incredible  labours  in  every  work  of  art 
and  skill  P  No  ;  you  love  her — you  cling 
to  England  because  she  has  been  for  ages 
past  the  seat  of  free  discussion,  and,  there- 
fore, the  home  of  rational  freedom,  and 
the  hope  ot  oppressed  men  throughout  the 
world.  Under  the  laws  of  Engmnd  it  is 
our  happiness  to  live.  They  breathe  the 
spirit  of  liberty  and  reason.  Emulate  this 
day  the  great  virtues  of  Englishmen,  their 
love  of  fairness,  their  immoveable  in- 
dependence,  and  the  sense  of  justice 
rooted  in  their  nature;  these  are  the 
virtues  which  qualify  jurors  to  decide  the 
rights  of  their  fellow -men.  Deserted  by 
these,  of  what  avail  is  the  tribunal  of  a 
jury  P  It  is  worthless  as  the  human  body 
when  the  living  soul  has  fled.  Prove  to 
the  accused,  from  whom,  perchance,  you 
widely  differ  in  opinion,  whose  liberties 
and  fortunes  are  in  your  hands,  that  you 
are  there,  not  to  persecute,  but  to  save. 
Believe  you  will  not  secure  the  true 
interests  of  England  by  leaning  too 
severely  on  your  countrymen.  ITiey  say 
to  their  English  brethren,  and  with  truth : 
We  have  oeen  at  your  side  whenever 
danger  was  to  be  faced  or  honour  won. 
The  scorching  sun  of  the  East  and  the 
pestilence  of  the  West  we  have  endured 
to  spread  your  commerce,  to  extend  your 
empire,  to  uphold  your  glory.  The  l>ones 
of  our  counta7men  whitenea  the  fields  of 
Portugal,  of  Spain,  of  France.  Fighting 
your  battles  they  fell ;  in  a  nobler  cause 
they  could  not.  We  have  helped  to  gather 
your  imperishable  laurels.  We  have 
nelped  to  win  your  immortal  triumphs. 
Now,  in  time  of  peace,  we  ask  you  to  re- 
store that  Parliament  you  plajited  here 
with  your  laws  and  language,  uprooted 
in  a  dismal  period  of  our  history,  in  the 
moment  of  our  terror,  our  divisions,  our 
weakness — it  may  be,  our  crime.  Ke- 
establish  the  Commons  on  the  broad 
foundation  of  the  people's  choice ;  replace 
the  peerage,  the  Corinthian  pillars  of  the 
Capitol,  secured  and  adorned  with  the 
strength  and  splendour  of  the  crown ;  and 
let  the  Monarch  of  England,  as  in  ages 
past,  rule  a  brilliant  and  united  empire 
in  solidity,  magnificence,  and  power. 
When  the  privileges  of  the  English  rarlia- 
ment  were  invaded,  that  people  took  the 
field,  struck  down  the  Mmistry,  and 
dragged  their  Sovereign    to  the   block. 


We  shall  not  be  ready  to  imitate  the 
English  precedent;  we  struggle  for  a 
Parliament,  its  surest  bulwark.  That 
institution  you  prize  so  highly,'  which 
fosters  your  wealth,  adds  to  your  pros- 
perity, and  guards  your  freedom,  was 
ours  for  600  years.  Siestore  the  blessing, 
aiid  we  shall  be  content.  This  prosecu- 
tion is  not  essential  for  the  maintenance 
of  the  authority  and  prerogative  of  the 
Crown.  Our  gpracious  Sovereign  needs 
not  State  prosecutions  to  secure  her  pre- 
rogatives, or  preserve  her  power.  She 
has  the  unbought  loyalty  of  a  chivalrous 
and  gallant  people.  The  arm  of  authority 
she  requires  not  to  raise.  The  glory  of 
her  gentle  reign  will  be — she  will  have 
ruled,  not  by  the  sword,  but  by  the  affec- 
tions— that  the  true  source  of  her  power 
has  been,  not  in  terrors  of  the  law,  but 
in  the  hearts  of  her  people.  Your  patience 
is  exhausted.  If  I  have  spoken  suitably 
to  the  subject,  I  have  spoken  as  I  could 
have  wished ;  but  if,  as  you  may  think, 
deficiently,  I  have  spoken  as  I  could.  Do 
you,  from  what  has  been  said,  and  from 
the  better  arguments  omitted,  which  may 
be  well  suggested  by  your  manly  under- 
standings and  your  honest  hearts,  give  a 
verdict  consistent  with  justice,  yet  lean- 
ing to  liberty;  dictated  by  truth,  yet 
inclining  to  the  side  of  accused  men 
struggling  against  the  weight,  and  power, 
and  influence  of  the  Crown,  and  prejudice 
more  overwhelming  still ;  a  verdict  to  be 
applauded,  not  by  a  party,  but  by  the 
impartial  monitor  within  your  breasts, 
becoming  the  high  spirit  of  Irish  gentle- 
men and  the  intrepid  guardians  of  the 
rights  and  liberties  of  a  uee  people. 


IMaedofhogh  followed  (a)  on  behalf  of 
Barrett,  and  reviewed  at  length  the  various 
meetings  of  which  evidence  had  been  given. 
The  first  was  the  Mullingar  meeting,  the 
only  evidence  of  which  was  the  report  in 
the  Pilot  of  May  15.  A  conspiracy  is  the 
charge  against  my  client.  To  convict  him 
you  must  be  satisfied  that  he  was  a  per- 
sonal conspii'ator.  But  with  what  show 
of  justice  can  this  report  in  a  public  news- 
paper be  pressed  as  oeing  entitled  to  any 
the  least  importance  as  against  the  other 
traversers  P  What  is  this  report  P  A  mere 
narrative  of  past  facts — a  recital  of  ante- 
rodent  things.  My  Lords,  in  1  PhiUi/pa 
on  Evidence,  page  202,  you  will  find  this 


'*  In  Hardy's  case  a  question  arose,  as  to  the 
admissibility  of  a  letter  written  by  Thelwal,  and 

(a)  A  fall  report  of  Macdonogh's  speech  will 
be  found  in  the  reporU  of  AmiHtron^  and  Trevor, 
nnd  Flannedy. 
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sent  to  a  third  person  not  connected  with  the 
conspiracy,  containing  seditious  songs,  which 
the  letter  stated  to  have  been  composed  and 
sung  at  the  anniversary  meeting  of  the  Cor- 
responding Society,  of  which  Society  the  pri- 
soner and  the  writer  of  the  letter  were  proved  to 
be  members.  The  argument  in  favour  of  the 
evidence  was,  that  the  letter  was  an  act  done  in 
fartherance  of  the  conspiracy;  that  the  letter 
contained  language  of  incitement,  not  merely  a 
narrative  connssion  by  a  stranger,  and  that  in 
such  case,  mribere  ett  agere.  The  objection 
was,  that  the  letter  contained  merely  a  relation 
by  the  writer  that  certain  songs  had  been  sun^, 
which  could  not  be  evidence  against  the  pn- 
sooer.  The  mijoritv  of  the  Court  decided 
against  the  admissibility  of  the  letter.** 

It  may  be  said,  this  was  circulated 
amongst  the  public,  and  therefore  that  it 
differs  from  a  letter  written  by  a  conspi- 
rator, giving  an  account  of  the  transactions 
of  the  conspiracy.  There  is  a  difference, 
but  it  is  in  my  favour,  and  against  the 
effect  of  this  evidence  as  proof  of  a  con- 
spiracy. In  2  Starkie  on  Evidence,  p.  824, 
it  is  said : 

**  Such  evidence  is  more  or  less  strong,  ac- 
cording to  the  danger  or  publicity  of  the  object 
of  concurrence.  .  .  .  The  more  secret  the  one 
and  the  greater  the  coincidence  in  the  other,  the 
stronger  is  the  evidence  of  the  conspiracy." 

One  hundred  thousand  persons  were 
assembled,  and  a  dinner  took  place  in 
the  evening,  and  yet  the  only  part  of  the 
proceedings  fastened  on  bv  tne  Crown  was 
a  portion  of  Mr.  Barretts  speech  at  that 
dinner.  It  was,  however,  his  [Macdonoah's) 
duty  to  read  parts  of  the  speeches  made  by 
Mr.  0*ConneU  on  the  occasion,  which  would 
not  only  show  the  peaceable  character  of 
the  assembly  but  the  undoubted  loyalty 
which  animated  all  those  present :-— **  The 
Irish  people,"  he  said,  "would  stand  by 
the  throne,"  at  which  there  was  an  en- 
thusiastic shout  of  acclamation ;  and  yet 
he  was  the  man  and  they  were  the  people 
who  were  charged  in  that  indictment  with 
being  discontented  and  disaffected.  Mr. 
Barrett  in  his  speech  said  they  came  there 
to  protest  against  intolerable  legislation ; 
they  assembled  in  countless  multitudes, 
that  by  the  sublime  energies  of  millions 
they  might  be  enabled  to  obtain,  by  peace- 
able means,  their  legislative  independence. 

No  speech  at  that  meeting  is  charged  as 
an  act  of  conspiracy,  but  a  passage  in  an 
after-dinner  speech  of  Mr.  Barrett  is  se- 
lected as  an  overt  act  of  conspiracy.  Let 
us  assume  that  this  sentence  of  the  speech, 
if  spoken  before  dinner,  might  have  been 
open  to  the  charge  of  indiscretion,  as  be- 
ing liable  to  misconstruction.  Spoken,  as 
it  was,  after  dinner,  it  betrays  a  very  great 
confusion  of  metaphorical  language.  The 
old  woman  and  the  cow  I  confess  I  do  not 
underfltnnd.     But  to  argue  gravely,  that 


this  was  an  overt  act  of  conspiracy,  sur- 
passes anything  which  I  have  ever  seen 
resorted  to,  in  the  desperation  of  a  falling 
cause.  He  did  not  say,  **  We  will  stand  up 
and  fight,"  but  he  said,  **  They  may  silence 
us  if  they  please,  but  we  will  clutch  our 
independence ;  not  a  separation  of  the  two 
countries,  but  a  Bepeal  of  the  Union." 

The  next  meeting  was  that  which  was 
held  at  Longford  on  the  16th  May,  and  it 
was  proved. 

Mr.  O^OontieU  said  it  was  bv  oon^titu- 
tional    means    and  peaceful   demeanour* 
and  by  those  means  alone,  that  they  could 
ever  obtain  the  sreat  national  object  the^ 
had  in  view ;  which  were  not  the  senti- 
ments  likely   to   h&  uttered  by  a   man 
actuated  by  the  motives  attributed  to  him 
in  the  prosecution.    He  also  said  that  he 
was  most  desirous  to  be  joined  by  his 
fellow-countrymen  of  the  Protestant  faith, 
and  he   made   a  strong   appeal   to   the 
nobility  who  were  real  Irishmen  to  oome 
forward,  and  he  would  willingly  give  up 
the  leading  of  the  Bepeal  cause  to  them. 
The  next  meeting  was  held  at  Drogheda, 
but   there  was  no  proof  of   it   offered, 
except  the  PUot  newspaper  of  the  7th  of 
June  1848.    As  appeured  from  the  head- 
ing,   that  report  was    copied   fh>m  the 
Drogheda   Arg^u,   just    as  was  done   in 
the  Tory  papers,  the  Mail,  the  Evening 
Paeikei,  or  Saundere ;  and  that  was  all  the 
evidence  given  of  any  conspiracy  as  to 
the  Drogheda   meeting.     Mr.    0  OonneU 
addressed  the  meeting,  and  adverted  to 
the  conduct  of  some  few  of  the  people 
who  had  groaned  opposite  the  houses  of 
some  persons  whose  politics  chey  did  not 
approve  of.    He  declared  to  them  that 
such  a  monstrous  exhibition  of  hostility 
was  most  disgraceful  to  those  who  were 
guilty  of  it,  and  he  hoped  they  would 
never  again  forget  what  was  due  to  them- 
selves.   He  also  said  that  he  wished  that 
Irishmen  should  make  laws  for  the  Irish 
people.     He   condemned    all  those  who 
dared  to  join  secret  societies,  and  showed 
that  those  who  joined  them  would  find 
such  proceeding  alike  ruinous  to  them- 
selves and  their  connections.    He  spoke 
of  the  army  in  Ireland  as  the  bravest  in 
the  world,  and  rejoiced  at  their  number- 
ing so  many  in  Ireland,  as   their  pre- 
sence woula  do    good  for  the  country. 
Counsel   here   rec3  the  speech  of    Mr. 
Barrett,  and   called   upon  the  Court  to 
take  it  down.    Mr.  Barreit  in  that  speech 
repeatedly  urged  that  their  struggle  was 
a  peaceful  one  ;  he  described  it  as  a  moral 
struggle  for  liberty,  and  to  regain  that 
which  he  said  they  had  lost.    It  was  a 
struggle  for  morals,  religion,  and  f^^edom, 
against  tyranny,  corruption,  and  fraud. 
Then  came  the  meeting  at  Kilkenny,  on 
the  8th  of  June,  of  which  also  there  was 
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no  evidence  except  a  report  in  the  Pilot, 
copied  from  the  Kilkenny  Jowmal.  A 
member  of  Parliament,  fax.  Butter,  pre- 
sided at  the  meeting;  the  greatest  good 
order  and  peaceful  demeanonr  prevailed ; 
the  Queen  s  name  was  received  with  loud 
and  vehement  cheers.  The  next  meeting 
was  at  Mallow ;  and  for  that  meeting  the 
Crown  had  produced  one  witness,  so  that 
for  the  whole  of  the  meetings  in  the  south 
of  Ireland  they  had  produced  but  one  wit- 
'  ness — John  JoUy,  a  nead  constable, — who 
deposed  to  the  peaceful  and  orderly  char- 
acter of  the  meeting.  The  passages  in  a 
speech  said  to  have  been  delivered  by 
Mr.  O'CoTineU  and  read  by  the  Attorney 
Oenerdl  had  not  been  proved.    The  lan- 

§ia^  of  Mr.  0*ConneU  at  the  meeting  at 
allow  inculcated  peace,  and  loyalty,  and 
obedience  to  the  authorities,  and  it  was 
almost  a  mockery  upon  such  speeches  as 
that,  to  attempt  to  set  up  a  charge  of 
conspiracy  ana  sedition.  He  told  the 
people  on  that  occasion,  that  so  lon^  as 
they  were  left  a  rag  of  the  Constitution, 
they  would  cling  to  it.  He  praised  the 
army  as  being  loyal,  the  officers  as  brave 
young  men,  and  resetted  that  the 
sergeants  did  not  obtain  the  same  pro- 
motion as  in  the  French  army.  The  next 
meeting  was  at  Donnvbrook,  on  the  3rd 
of  July.  Large  numbers  of  the  Dublin 
police  must  have  been  present,  but  Bos$, 
the  disguised  spy,  who  took  "  topical 
notes''  to  suit  nis  own  purpose,  stood 
forth  as  the  sole  witness  as  to  that  part  of 
the  case.  Mr.  O'Oonnett  certainly  made 
use  of  strong  language  in  reference  to  his 
Grace  the  Duke  of  Wellington  and  Sir 
Robert  Peel ;  but  every  man  has  a  perfect 
right  to  criticise  the  public  conduct  of 
every  statesman.  At  Tullamoro,  on  the 
16th  of  July,  the  people  were  cautioned  by 
Mr.  0*Conndl  against  secret  societies ;  and 
a  petition  to  Parliament  for  a  Repeal  of 
the  Union  was  moved,  seconded,  and 
adopted.  Some  remarks  had  been  made 
about  a  motto  on  an  arch,  "Ireland,  her 
Parliament,  or  the  World  in  a  blaze,"  but 
it  came  out  that  the  arch  was  in  a  back 
street ;  and  it  would  be  proved  that  the 
moment  it  was  observed  it  was  ordered  to 
be  taken  down.] 

Saturday,  February  3. 
O'Connell:  My  Lords,  I  respectfully 
submit  to  the  Court,  that,  as  the  line  of 
observation  which  it  will  be  my  duty  to 
take  will  not  be  precisely  that  taken  by 
any  other  counsel,  and  as  I  know  the  ma- 
terials Mr.  Macdonogh  has  will  take  a  con- 
siderable part  of  this  day,  if  it  will  not  be 
interfering  too  much  with  the  course  of 
the  trial,  I  should  be  glad  yonr  Lord- 
gbipB  would  hear  me  on  Alonday,  and  not 
call  on  me  to-day.    I  can  promise  the 


Court  that  in  what  I  have  to  say,  and  it  is 
not  much,  I  shall  condense  still  more,  if  I 
am  not  called  upon  to  speak  until  Monday. 
Pennbpatheb,    L.C.J. :    Certainly,    Mr. 
O'ComieU,  we   shall    comply   with   your 
application.    I  wish  to  know  if  Mr.  Steels 
intends  to  address  the  C'ourt. 
0*ConneU:  No,  my  Lord. 
Macdonogh    resumed  his  address,  and 
referred  to   the  Baltinglass  meeting  on 
August  6th.    In  the  opening  speech  of 
the  Attorney  General,  he  stated  that  one 
person  at  the  meeting  at  Baltinglass  was 
heard  to  say  that  Father  XoZor  told  them 
in  the  chapel :    **  It   was  too   far  gone 
now;  but   they    would    get    it,  but  not 
without     bloodshed."      That    statement 
was  made,  of  course,  from  the  instruc- 
tions received  by  the  Attorney   General; 
yet  that   statement    has  not   been    sus- 
tained   by    evidence.     The    reason    was 
obvious: — ^Mr.  Lalor  was  a  living  man; 
he  could  contradict  it.    The  next  witness, 
Henry  Twias,  who  took  no  notes  at   all, 
gave    you    some    expressions    that    fell 
from  the  crowd.    They  said,   **  Wait  pa- 
tiently for  two  months."    That  this  ex- 
pression did  not  mean  that  the  people 
should  be  quiet  for  two  months  before 
breaking   out    in    disturbance  time    has 
proved.    He  saw  no  inclination  on  the 
part  of  the  people  for  riot  or  disturbance. 
The  next  witness  is  Lenaho/n,    This  wit- 
ness heard  Mr.  O'ConneU  tell  the  people 
that  he  was  glad  to  see  them  there,  and 
he  hoped  to  see  them  when  next  he  came 
there.    That  produced  great  laughter,  and 
yet  that  humorous  expression  is  changed 
mto  a  sort  of  assignation  to  meet  ag^in 
for  an  outbreak  and  massacre.    John  Toy' 
lor,  also  a  constable,  and  of  the  lowest 
ffrade,  is  the  next  witness.    He,  not  hav- 
ing taken  any  notes,  affects  to  give  one  or 
two  short  sentences  of  Mr.    O^ConnelVe 
speech ;  one  was,  that  he  would  get  Re- 
peal if  the  people  stood  to  him— that  some 
of  the  landlords  attempted  to  prevent  the 
people  from  coming  to  the  meeting;  but 
still  they  did  some,  and  if  he  wanted  them 
again  they  would  come  to  him.    The  next 
meeting  was    at  Tara,   on    the  15th   of 
August,  and  at  that  meeting  there  were 
Mr.  Walker  And  C&fi&in  Deepard,  Walker, 
it    appeared,    walked    for    some    hours 
through  the   crowd.      Their   demeanour 
was  peaceable ;  there  were  females  there, 
and  a  large  number  of  ladies.    With  re- 
spect to  what  had  been  stated  concerning 
Captain  De^^ard,  the  affair  was  nothing 
more  than  a  joke  of  some  clever  Irishman, 
whom  he  believed  he  would  be  able  to 
produce.    Mr.  Trevelya/n,  a  writer  for  one 
of  the  morning  papers,  while  travelling 
in  some  hackney  car,  asked  the  driver 
what  the  letters  G.  P.  0.  meant,  which 
^he   observed    on  ^<.l,e^mil^rt^^^,^e 
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reply  was  "  Ghxi  preserve  (yConnell" 
(Laughter.)  Now  he  (the  driver)  was 
hmnbngging,  just  as  the  man  ham- 
bn^ged  Captain  Despard.  No  expense 
had  been  spared  to  collect  evidence, 
and  yet  there  was  little  but  the  testi- 
mony of  policemen.  It  is  melancholy 
to  reflect  on  the  perversion  of  Mr. 
O'CormelVt  meaning  which  was  hinted 
at  in  the  suspicions  testimony  of  these 
policemen.  These  men  are  prone  to  sus- 
picion ;  it  is  their  trade.  They  have 
sought  in  vain  for  anything  criminal  in 
the  conduct  of  the  Repealers.  They  found 
nothing  in  their  line;  they  discovered 
no  plot.  Ten  thousand  of  them  are  located 
amongst  the  millions  of  the  Irish  people. 
If  this  horrid  conspiracy  existed,  if  these 
hundreds  of  thousands  of  persons,  amount- 
ing in  the  whole  to  millions,  understood 
Mr.  O'Covmell  to  mean  what  these  police- 
men would  darkly  insinuate,  is  it  to  be 
credited  that  no  trace  of  it  should  be 
found  ;  that  it  should  be  like  the  source 
of  some  mighty  river,  undiscoverable  and 
undiscovered  P  1  have  to  complain,  that 
from  a  county  in  which  Lord  Wichiow  was 
spoken  disparagingly  of  br  Mr.  O'Cormdl, 
none  but  the  lowest  and  most  i^orant 
policemen,  who  would  gladly  do  the  bid- 
ding, or  gratify  the  wishes  of  their  supe- 
riors, should  be  produced  to  mutilate,  and 
not  report  the  beautiful  speeches  of  Mr. 
O*0onnell.  Let  me  not  be  supposed  to 
insinuate  that  that  nobleman,  or  any  other 
gentleman,  would  so  employ  these  per- 
sons; but  there  is  an  aptitude  in  such 
men  to  become  voluntary  tools,  and  to 
anticipate  or  to  gratify  what  they  conceive 
to  be  the  resentment  of  their  superiors. 
The  next  meeting  was  that  of  Clifaen,  on 
the  17th  of  September.  All  the  witnesses 
concur  in  characterising  that  meeting  as 
one  of  the  most  peaceable  description  and 
tendency.  Mr.  Boss  had  a  great  horror  of 
Ireland  before  he  came  over  to  that  meet- 
ing; but  when  he  saw  the  manner  in 
which  it  was  conducted,  he  entertained 
not  the  slightest  apprehension  of  coming 
to  this  country.  The  first  resolution  pro- 
posed was  a  declaration  of  loyalty  and 
attachment  to  the  Queen.  The  next,  that 
no  power  ought  of  right  to  make  laws  to 
bind  this  countrv,  save  the  Queen,  Lords, 
and  Commons  of  Ireland.  Mr.  O'Oonnell 
at  that  meeting  repudiated  foreign  assist- 
ance ;  and  he  would  read  to  them  passages 
from  his  speech  at  that  meeting  which 
were  not  read  in  the  opening  statements 
of  the  Crown.  Counsel  then  proceeded  to 
read  extracts  from  O'OormdUs  speech  at 
Mullaghmast.  He  stated  that  it  was  a 
national  movement,  which  was  designed 
and  intended  for  the  express  benefit  of  all 
Irishmen,  irrespective  of  political  or 
religious    difierences.     This    shows    the 


absurdity  pf  accusing  such  a  man  of  len- 
tertaining  the  fell  design  of  setting  man 
against  man  in  this  country,  and  creating 
ill -will  and  animosity  amongst  various 
classes  of  her  Majesty's  subjects.  [Counsel 
proceeded  to  read  from  the  FrefftucvtCe 
Journal  the  report  of  Bairrett's  speech  at 
Mullaghmast.]  The  next  meeting  was 
intended  to  take  place  at  Clontarf,  but  on 
the  evening  previous  to  the  day  on  which  it 
was  to  be  held,  a  proclamation  was  issued 
by  the  Lord  Lieutencmt  prohibiting  that 
meeting.  The  Clontarf  meeting  did  not 
take  place,  but  the  resolutions  prepared 
for  Clontarf  were  approved  of  at  the  meet- 
ing on  the  following  day  in  Abbey  Street. 
The  first  two  resolutions  adopted  at  the 
Abbey  Street  meeting  assertea  the  right 
of  petitioning  for  the  Repeal,  and  perfect 
allegiance  to  the  Queen  ;  the  third  was  a 
vote  of  confidence  in  Mr.  0*OonneR;  and 
the  fourth  was  to  the  effect  that  a  petition 
be  forwarded  to  the  House  of  Lords  and 
Commons  for  a  Repeal  of  the  Legislative 
Union.  Mr.  0*OonneU  made  a  speech,  in 
which  he  said  he  had  two  objects,  one  of 
which  was  to  proclaim  to  Ireland  that 
there  was  but  one  way  of  obtaining  the 
Repeal,  and  that  was  by  obedience  to 
everything  bearing  the  form  of  legal 
authority ;  resistance  was  not  right  until 
legal  authority  was  done  away  with,  and 
the  iron  and  dread  hand  of  power  was 
raised  against  them.  Those  were  pre- 
cisely the  same  sentiments  which  Mr. 
O'Oonnell  uttered  at  Mallow.  He  also 
cautioned  the  people  to  obey  everything 
that  looked  like  legal  authority ;  and  they 
reoeived  the  injunction  with  cheers,  and 
cries  of  *'  We  will."  He  said  he  wanted 
to  carry  the  Repeal  of  the  Union  without 
one  drop  of  blood — ^without  disturbing  the 
social  order,  but  by  legal  and  constitu- 
tional means;  so  that  when  he  came  to 
face  his  Redeemer,  at  the  moment  of  his 
account,  he  would  have  nothing  to  answer 
for  in  the  advice  he  gave  to  the  Irish 
people.  Mark,  we  do  not  read  this  speech 
ror  ourselves — the  Crown  have  actually 
read  it  against  us.  You  will  have 
observed  that  the  Attorney  Oeneral  selected 
all  such  passages  as  could,  when  dis- 
sociated from  the  context,  be  brought  to 
bear  with  severity  upon  the  traversers; 
and  their  speeches,  stated  to  have  been 
spoken  at  Trim  and  other  places,  were 
also  opened  to  you;  and  if  you  have 
taken  notes  of  such  passages,  as  opened 
by  the  Attorney  General,  you  will  erase 
them  from  your  notes  ana  discard  them 
from  your  recollections,  for  of  them  no 
evidence  has  been  laid  before  you.  It  is 
probable  that  the  learned  SolieUor  ChnercU 
may  again  recall  some  of  these  passages  of 
speeches  which  are  in  proof  to  your  atten- 
tion ;  but,  when  you  oomqto^qQmfif^his 
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text  and  my  oontext,  you  will  not  fail  to 
perceive  that  I  have  the  advantage  of  the 
cominentary  on  the  text,  because  the  peace 
was  preserved  in  conformity  with  the  re- 
commendation given  by  the  traversers, 
whilst  the  constmction  that  outrage  and 
outbreak  were  contemplated,  relied  on  by 
the  Crown,  has  been  falsified  by  events. 

Henn   followed  on  behalf  of  the  tra- 
verser   Thomas  Steele:   It    is   with   un- 
feigned regret  that  I  feel  compelled  to 
obtrude   myself  on  your  notice    at  this 
stage  of  the  proceedings.    I  was  not  my- 
self aware  until  a  very  short  time  ago, 
that  that  dutv  would  devolve  on  me.    I 
am  concerned   for   Mr.  John  O^OwmeU, 
having  with  me  a  leader  that  I  am  proud 
to  serve  under,   Mr.   Bheil.     He  is  mv 
senior,  and,  therefore,   I  did  not  think 
that  I  should  have  to  address  the  Court 
at  all;  but  Mr.  Steele^  who  appeared  at 
first  without  counsel,  has  thought  fit  to 
change  his  original  intention,  and  has 
been  unwise  enough  to  select  me  as  his 
advocate,  and  therefore.  Gentlemen,  I  am 
compelled  to  undertake  the  duty  which, 
under  the  circumstances,  I  could  not  feel 
justified  in  declining.    But,  Gentlemen, 
the  regret  I  feel  is  not  for  my  own,  but 
for  my  client's  sake,  because  I  feel  the 
houest  conviction  that  my  client's  cause  is 
just,  and   I  am  apprehensive   that  the 
strength  of   it  may  be  affected  bv  the 
feebleness   of    my   advocacy.     I   know, 
Gentlemen,  that  it  would  be  unbecoming 
in  me,  under  these  circumstances,  to  tres- 
pass on  your  time  at  any  length.    I  feel 
that    the  subject   has  almost   been   ex- 
hausted  by  tne  learned  gentlemen  who 
have  preceded   me,  and   addressed  you 
with  such   extraordinary  ability.    I  be- 
lieve   that    everything    that    eloquence, 
everything  that  wit,  everything  that  sound 
reasoning  can  do,  has  agready  been  done, 
and  I  tremble  with  apprehension  lest  I 
should,    by  anything   that   I    may  say. 
efi*ace  or  weaken  the  impression  that  I 
feel  must  have  been  made  upon  you  by 
the  able  t^ounsel  who  have  adoressed  you ; 
I  therefore  sincerely  regret  that  I  am 
called  upon  to  address  you  at  all.    But, 
Gentlemen  of  the  Jury,  as  I  am  bound  to 
do  so,  I  shall  abstain  as  much  as  possible 
from  going  over  the  topics  which  have 
been  already  discussed  with  so  much  more 
ability  than  I  can  approach  them  with, 
and  I  shall,  if   possible,  introduce  new 
matter.    I  cannot  introduce  much  of  im- 
portance, but  I  shall  avoid,  as  much  as  I 
can,  that  which  has  been  already  pressed 
on  your  consideration,  with  this  exception, 
Gentlemen  of  the  Jury,  that  at  the  outset 
I  shall  repeat  what  has  been,  said  by  some 
of  those  who  have  preceded  me.    I  shall 
implore  you  to  recollect  that  you  are  not 


empanelled  to  txy  whether  a  Bepeal  of 
the  Union  would  be  beneficial  to  this 
country  or  not;  nor  whether  the  dis- 
cussion of  it  is  beneficial  or  not.  At  the 
outset  I  beg  to  impress  this  on  your 
minds,  because  I  know  that  at  this 
moment  there  are  hundreds  out  of  this 
Court  who  actually  believe  that  to  be  the 
question  which  you  are  trying.  I  know  that 
before  you  were  empanelled  hundreds, 
thousands  of  your  fellow-citizens  were 
convinced  that  that  was  the  Question  to 
be  tried.  I  know.  Gentlemen  of  the  Jury, 
that  before  you  were  empanelled  this 
case  was  tried  and  prejudgea  by  hundreds 
and  by  thousands  of  honest,  conscientious 
men,  and  I  feel  thoroughly  convinced 
that  before  the  facts  of  this  case  were 
opened,  before  the  law  of  it  was  stated, 
there  were  not  to  be  found  in  your  city 
ten  men  who  had  not  formed  an  opinion 
on  the  case ;  no,  not  two  ;  I  doubt  if  there 
was  one ;  and  well  convinced  I  am  that 
honest  and  conscientious  men  had  come 
to  a  conclusion  as  to  the  guilt  or  inno- 
cence of  the  traversers  before  they  were 
aware  of  the  facts  of  the  case,  or  of  the 
question  to  be  tried;  thoroughly  con- 
vinced I  am  that  there  is  not  a  sincere 
and  honest  Repealer  who  did  not  consci- 
entiously pronounce  a  verdict  of  **not 
guilty  "  before  the  trial  came  on,  and  that 
there  is  not  an  honest  opponent  of  Bepeal 
who  did  not  pronounce  a  verdict  of  guilty. 
Gentlemen  of  the  Jury,  it  is  for  that 
reason  that  I  am  anxious  to  impress  on 
your  minds  that  that  \\i  not  the  question 
which  you  have  to  try,  and  that  it  is  im- 
material what  opinion  you  may  entertain 
with  regard  to  the  policy  of  repealing  the 
Union,  or  the  benefit^  or  mischief,  which 
may  result  from  the  discussion  of  that 
question.  It  may  be  unbecoming  in  me 
thus  to  obtrude  on  you  in  public  my 
private  opinions ;  but  I  do  not  hesitate  U) 
say  that  I  differ  on  this  subject  from  the 
traversers.  I  am  not  &  fiepealer,  though 
after  all  I  have  heard,  I  should  now  feel 
much  greater  reluctance  to  enter  into  an 
argument  on  the  subject.  I  claim  the 
right  openly  to  express  my  opinions,  and 
the  ri^t  I  claim  for  myself  I  feel  bound 
to  concede  to  others ;  nay,  I  claim  it  at 
your  hands  for  the  traverser  on  whose 
behalf  I  address  you.  I  assert  that  the 
traverser,  honestly  and  conscientiously 
believing  that  a  Itepeal  of  the  Union  is 
essentiiJ^to  the  well-being  of  the  country, 
has  a  light  to  entertain  that  opinion,  a 
right  to  announce  it  to  the  Government, 
a  right  to  collect  the  sense  of  the  nation, 
and  to  collect  it  in  such  a  manner  as  will 
most  efiectually  apprise  the  Minister  of  the 
day  of  the  real  sentiments  of  the  people. 

Gentlemen  of  the  Jury,  you  have  heard 
it  said  over  and  over  again  that  the  indict" 
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ment  charges  nothing  bat  a  conspiracy, 
and  that  is  perfectly  true ;  bnt  I  do  not 
think,  thongn  the  indictment  has  been 
read  more  than  once,  that  your  attention 
has  been  called  with  snflScient  aocnracy  to 
the  object  of  the  conspiracy  with  which 
these  [)arties  are  charged ;  but  before  I  do 
so  I  wish  respeotfally  to  impress  on  your 
minds,  under  the  direction  of  the  Court, 
one  or  two  propositions  in  point  of  law. 
My  learned  friend  Mr.  WkUeside  has  al- 
ready told  you,  that  originally  the  word 
**  conspiracy"  did  not  mean  anything 
criminal;  it  merely  meant  a  common 
assent  to  a  common  purpose ;  but,  in  legal 
acceptation,  conspiracy  implies  a  crime. 
"You  have  heard  it  laid  down,  perhaps, 
that  a  conspiracy  to  effect  an  illegal,  or, 
more  correctly,  a  criminal  object,  is  a 
crime.  You  have  also  heard  it  laid  down, 
that  a  conspiracy  to  effect  even  a  legal 
object  by  criminal  means  is  in  itself  a 
crime.  Now,  Gentlemen  of  the  Jury,  I 
think  for  all  the  purposes  of  this  trial,  I 
may  simplify  the  proposition  in  point  of 
law,  by  telling  you  that  the  law  is,  that  a 
conspiracy  to  do  a  criminal  act  is  in  itself 
a  crime.  The  two  propositions  which  I 
have  stated  resolve  themselves  into  this 
one — because  a  combination  to  effect  a 
common  legal  purpose,  such  as  to  procure 
the  repeal  of  an  Act  of  Parliament,  is  not 
itself  a  crime ;  but  if  the  parties  combine 
to  effect  that  by  the  commission  of  a 
criminal  act,  then  it  is  a  crime.  But  what 
is  the  crime  P  Not  the  combination  to 
procure  the  legal  object,  but  the  combi- 
nation to  use  the  criminal  means.  To  use 
the  criminal  means  is  to  do  a  criminal 
act.  Then  it  becomes  a  conspiracy  to  do 
a  criminal  act,  and  that  is  what  consti- 
tutes the  crime.  Gentlemen  of  the  Jury,  I 
request  that  you  will  keep  that  proposition 
in  your  minds  ;  and  I  shall  tell  you  why 
I  wish  you  to  do  so.  There  is  no  principle 
in  law  better  established  than  this — that 
if  there  be  a  clear  and  satisfactory  proof 
of  persons  conspiring  to  do  an  illegal  act, 
the  act  of  eacn  or  them  is  not  only 
evidence  against  that  individual  himself, 
but  in  point  of  law  it  is  the  act  of  the 
others  also.  I  admit  that  to  be  undoubted 
law ;  and  if,  therefore,  several  men  con- 
spire to  do  an  illegal  act—  for  instance,  to 
waylay  and  assault  a  man,  and  one  of  them 
strikes  a  blow,  the  others  are  answerable 
for  the  consequences  of  that  blow.  But, 
on  the  other  hand,  if  several  men  combine 
to  do  a  lecal  act,  and,  in  pursuance  of  the 
common  design,  one  of  them  transgresses 
the  law,  he  alone  is  answerable  for  his 
own  act,  and  he  cannot  implicate  the 
others  in  his  guilt.  The  difficulty  in  this 
case— if  any  there  be — arises  from  the  law 
having  been  loosely  laid  down  by  the 
AUomey  G^terai,  in  the    course   of   his 


statement,  although  at  the  commencement 
he  stated  it  correctly.  I  know  he  did  not 
mean  to  mislead  you ;  I  know  he  is  in- 
capable of  doing  so,  and  I  do  assure  him 
I  do  not  mean,  by  anything  I  say,  to  cast 
any  imputation  or  any  reflection  on  him, 
but  he  did  say  what  was  calculated  to 
mislead  you,  unless  you  had  in  your  minds 
the  distiiictions  which  I  am  sure  he  had 
in  his.  He  did  say  that  an  act  done  in 
furtherance  of  the  common  object  would 
be  evidence  a^inst  all  engaged  in  the 
pursuit  of  it.  That  proposition  is  true,  if 
the  ultimate  object  of  all  was  itself 
criminal ;  but  it  is  not  true  if  the  common 
object  of  all  was  to  do  a  legal  act.  I 
think,  Grentlemen,  that  if  you  keep  that 
principle  in  your  minds,  it  will  assist  you 
much  in  the  consideration  of  the  evidence 
given  in  this  case,  and  help  to  lead  you  to 
a  right  conclusion. 

Having  made  these  introductory  obser- 
vations, I  shall  respectfully  call  your 
attention  to  the  charges  whicli  have  been 
preferred  against  tne  traversers.  The 
Crown  prosecutors  have  thought  fit  to 
put  eight  persons  on  their  trial. 

The  indictment  charges  that  the  defen- 
dants conspired — to  do  what  P 

**To  raise  and  create  discontent  and  dis- 
affection amongst  the  liege  subjects  of  our  said 
Lady  the  Queen." 

Now,  Grentlemen  of  the  Jury,  let  me 
just  ask  you,  as  men  of  sense,  and  as 
men  of  the  world,  have  you  any  doubt  at 
all  as  to  what  the  common  object  of  these 
persons  was  F  Have  you  a  doubt  that  the 
common  object  was  to  procure  a  Repeal 
of  the  Union  P  That  was  the  real  object, 
and  it  is  not  charged  as  an  offence.  It  is 
not  charged  that  they  conspired  to  procure 
a  Repeal  of  the  Union.  Why  P  Because 
if  that  had  been  charged  the  indictment 
could  not  have  stood  a  moment,  and  you 
would  have  been  saved  the  trouble  of 
trying  this  case.  A  demurrer  to  it  must 
have  been  allowed,  and  saved  a  vast  deal 
of  time  and  trouble.  You  see  the  way 
this  indictment  is  framed.  Instead  of 
charging  a  conspiracy  to  effect  the  ulti- 
mate object,  it  alleges  a  conspiracy  to  do 
that  which  possibly  some  might  have 
done  without  the  concurrence  of  the 
others,  although  for  the  purpose  of 
furthering  the  common  object.  But  if 
you  are  satisfied  that  the  common  object 
was  legal,  that  it  was  to  procure  a  Repeal 
of  the  Union,  although  you  should  be 
satisfied  that  in  pursuance  of  that  common 
design,  the  parties,  or  some  of  them,  did 
an  act,  or  acts,  tending  to  raise  and  create 
discontent  and  disaffection  amongst  Her 
Majesty's  subjects,  that  would  not  amount 
to  the  crime  here  imputed,  it  would  not 
warrant  a  charge  of  a  conspiracy  to  raise 
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and  create  diBContent  aud  disaffection, 
becanse  the  principle  which  I  have  laid 
down  would  then  apply — that  if  in  further- 
ance of  a  legal  object,  one  of  the  parties 
nses  illegal  means,  that  cannot  affect  the 
others  unless  there  was  a  previous  agree- 
ment that  those  illegal  means  should 
be  used.  But  let  us  see  what  the  nature 
of  the  charge  is.  Is  it  not  preposterous 
and  absur<£— is  it  not  so  vague  and  so 
general  as  to  render  it  truly  unsafe  for 
any  jury  to  act  on,  or  for  any  individual 
to  say  that  it  discloses  the  commission  of 
a  criminal  offence  F  If  there  was  nothing 
more  in  the  indictment  than  this  charge, 
the  trial  could  not  last  five  minutes.  A 
conspiracy  to  raise  and  create  discontent 
and  disaffection!  What  is  the  meaning 
of  that  charge  P  If  it  can  be  supported  in 
a  court  of  law,  I  ask  you  is  there  not  an 
end  to  all  discussion,  to  all  improvement, 
to  all  change,  to  all  amelioration  of  the 
law  P  How  is  it  possible  to  argue  any 
question  P  How  is  it  possible  to  reason 
with  any  reasoning  men,  and  to  satisfy 
them  that  an  existing  law  is  bad,  and 
ought  to  be  repealed  without  exciting 
discontent  P  How  is  it  possible  to  con- 
vince them  that  it  is  neC'essary  for  the 
improvement  of  their  condition  tnat  a  new 
law  should  be  introduced  without  exciting 
discontent  P  And  am  I  to  be  gravely 
told  by  the  prosecutors  for  the  Crown, 
that  a  man  is  to  be  put  on  his  trial,  and  to 
be  charged  with  a  criminal  offence,  because 
his  arguments  in  support  of  a  legal  object 
may,  perhaps,  excite  discontent  P  Gentle- 
men, it  is  preposterous  to  say  that  such  a 
charge  as  this  amounts  to  a  crime.  But, 
Gentlemen  of  the  Jury,  you  are  told  that 
the  traversers  conspired  to  excite  disaffec- 
tion.    What  is  this  disaffection  P 

"  Disaffection  and  discontent  among  the  liege 
subjects  of  our  Lady  the  Queen." 

Why,  my  Lords,  that  is  a  very  vague 
charge.  I  have  always  understood  that 
an  indictment  in  which  words  of  this  kind 
are  introduced,  should  allege  when  and 
against  whom  the  disaffection  was  excited. 
Is  it  to  the  Queen  P  Is  it  to  the  Govern- 
ment P  Is  it  to  the  Constitution  P  No 
such  charge  is  stated  in  this  indictment. 
It  is  a  charge  to  excite  disaffection  among 
the  liege  subjects  of  our  Lady  the  Queen  ! 
I  am  not  quibbling.  An  indictment .  of 
this  kind  should  contain  charges  intelli- 
gible and  clear  to  ordinary  understandings. 
Let  me  take  it  that  it  means  disaffection 
to  the  Queen.  I  readily  admit  that  to 
conspire  to  excite  disaffection  to  the  Queen 
is  criminal.  But  I  ask,  can  you  convict 
the  traversers  of  that  P  Is  it  disaffection 
to  the  Government  P  What .  means  the 
Government  P  If  it  means  the  Ministry 
pf  the  day,  the  charge  is  idle  aud  absurd. 


I  say  it  is  not  a  criminal  offence  to  excite 
discontent  against  the  Ministry  of  the 
day.  Qod  forbid  that  I  should  live  to  see 
the  day  when  it  would  be  said  to  be  a 
criminal  offence  to  excite  discontent 
against  a  Minister!  Is  it  against  the 
Government  in  another  sense — the  Con- 
stitution as  by  law  established  P  Can  you 
convict  them  of  that  P  What  means  the 
Constitution  P  If  it  is  the  government  of 
the  realm  by  King,  Lords,  and  Commons, 
it  is  consistent  with  that  Constitution 
that  there  should  be  separate  Parliaments, 
and  independent  Legislatures,  a  House  of 
Lords  and  a  House  of  Commons  in  Eng* 
land,  and  a  House  of  Lords  and  a  House 
of  Commons  in  Ireland,  with  a  common 
Sovereign  to  both  countries.  That  was 
the  Constitution  before  the  Act  of  Union 
incorporated  the  two  Legislatures.  That 
Act  did  not  subvert  the  Constitution ;  the 
repeal  of  it  would  restore  the  independent 
Parliament,  and  would  leave  the  Constitu- 
tion as  it  was.  It  is  idle  and  absurd  to 
say — it  will  not  be  said — I  havanot  heard 
it  said — that  it  would  be  treason  or  a 
criminal  offence  to  endeavour  to  procure 
a  Bepeal  of  the  Union,  on  the  grounds 
that  it  would  endanger  the  Constitution. 
Now,  Gentlemen  of  the  Jury,  what  is  the 
evidence  of  disaffection  to  the  Queen  P  I 
will  tell  you  what  it  is.  That  on  every 
opportunity,  and  on  everv  occasion,  Mr. 
U*ConneU,  who  is  one  of  the  traversers, 
and  the  principal  traverser  I  may  say, 
never  omitted  to  proclaim  his  loyalty  and 
devoted  affection  to  the  Queen,  to  proclaim 
it  in  a  manner  the  most  impressive,  and 
^ihe  best  calculated  to  instil  those  feelings 
Into  the  audience  which  he  addressed. 
I  protest  I  can  find  no  other  evidence  of 
disaffection.  But  you  are  told,  Gentlemen 
of  the  Jury,  that  a  man  may  say  one 
thing,  and  mean  another.  No  doubt  he 
may.  But  they  who  impute  crime,  who 
impute  to  a  man  a  meaning  different  from 
that  expressed  by  his  wor£,  are  bound  to 
prove  it ;  and  it  is  only  Christian  charity. 
It  is  but  justice,  in  tne  absence  of  such 
proof,  to  give  to  the  expressions  used 
their  plain  and  ordinary  meaning,  and  no 
jury  can  act  on  the  supposition  that  the 
meaning  is  different  from  that  expressed. 
The  expression  itself  is  evidence  of  the 
meaning  of  the  person  who  used  it.  How 
are  you  to  judge  of  a  man  P  How.  but  by 
his  words,  and  by  his  actions  P  What  are 
the  words,  and  what  are  the  actions  of  the 
traversers  P  If  the  object  of  Mr.  0*ConneU, 
or  of  any  one  of  the  traversers,  had  been  to 
create  disaffection  to  the  Queen,  do  you 
think  the  expressions  of  loyalty  would 
have  been  so  often  repeated,  and  would 
have  elicited  such  expressions  of  applause 
and  assent  P  Think  you  that  he  would 
have  alluded  to  the  Queen's  name  in  such 
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a  maimer  as  to  draw  from  the  assembled 
mnltitades  thonders  of  applause  and 
cheers*  which  made  the  welkin  ringP 
Think  yon  that  these  assembled  millions 
were  all  hypocrites ;  that  the  expressions 
of  loyalty  addressed  to  them  were  false, 
and  were  contrived  for  the  purpose  of 
exciting  disaffection  P  The  charge  is  idle. 
If  Mr.  0*OonneU  had  so  base  a  thought, 
he  took  the  most  effectual  means  to  coun- 
teract his  own  object,  and  so  far  from 
beinff  calculated  to  produce  the  effect 
which  Ih  attributed  to  him,  that  they 
produced  the  contrary  effect  is  beyond  all 
doubt.  Gentlemen,  I  have  now  done  with 
this  charge ;  it  is  so  idle,  and  so  absurd, 
that  I  am  persuaded  that  if  there  was 
nothing  else  in  the  indictment,  the  oounael 
for  the  Crown  would  not  haye  stated  the 
case  to  you. 

The  tiayersers  are  next  charged  with 
conspiring 

**  To  excite  such  nabjects  to  hatred  and  con- 
tempt of  the  Govemment  and  Constitation  of 
the  realm^is  by  law  established." 

I  haye  disposed  of  that  charge  by  the 
observations  which  I  have  already  made. 
I  say  with  the  most  profound  re!^i)ect  to 
yon,  that  it  is  impossible  to  come  to  the 
conclusion  that  the  traversers  conspired 
to  excite  the  subjects  to  hatred  and 
contempt  of  the  Goyernment  and  Con- 
stitution of  the  realm.  That  they  en- 
deayoured  to  induce  and  conyince  persons 
that  the  Repeal  of  the  Union  would  be  a 
benefit  to  the  country,  is  true.  I  admit 
that  was  their  common  object ;  but  I  again 
repeat,  that  if  you  could  spell  out  evidence 
in  support  of  this  charge  in  the  indict- 
ment, by  extracting  sentences  from  this 
or  that  speech,  or  from  this  or  that  publi- 
cation, calculated  *to  excite  hatred  and 
contempt  of  the  Govenmient,  I  deny  that 
that  would  support  the  charge  of  con- 
spiracy, as  alleged  on  the  indictment, 
because  you  must  see  that  the  common 
object  was  a  legal  one  ;  and  if  some  have 
used  intemperate  language,  that  would 
not  support  the  charge. 

Gentlemen,  the  next  charge  is,  that  they 
endeavoured  to  excite 

**  The  said  subjects  to  unlawful  and  seditious 
opposition  to  the  said  Govemment  and  Con- 
stitution." 

The  observations  which  I  have  already 
made,  are  eaually  applicable  to  this  as  to 
the  former  charges : 

*'  And  also  to  stir  up  jealousies,  hatred,  and 
iUwill  between  different  classes  of  Her  Majesty's 
subjects,  and  especially  to  promote  amongst 
Her  Majesty's  subjects  in  Ireland  feelings  of 
ill-will  and  hostility  towards  and  against  Her 
Migesty's  subjects  m  other  parts  of  the  united 
kingdom  of  Great  Britain  and  Ireland,  and 
especially  in  that  part  of  the  8ud  united  kingdom 
called  England.*' 


Now,  Gentlemen  of  the  Jury,  let  us 
deal  with  this  charge.  It  is  extraordinary 
and  new  to  me,  that  such  a  charge  as  this 
can  amoimt  to  an  imputation  of  crime; 
but  let  us  see  what  the  evidence  in  die 
case  '8,  and  on  what  the  Crown  rely  in 
support  of  this  charp;e.  Why,  they  rely 
on  certain  passages  m  the  same  speeches 
which  they  ^yare  calculated  to  produce 
that  effect.  What  are  those  passages? 
The  speakers  were  showing  and  endeavour- 
ing to  convince  their  hearers  of  what  they 
themselves  conscientiously  believed,  th^ 
a  Bepeal  of  the  Union  would  be  essentially 
beneficial  to  this  country ;  and  in  doing 
so,  they  were  iustified  in  usins  all  the  fair 
arg^cmients  which  they  could  think  of; 
they  were  justified  in  resorting  to  the 
powerful  arguments  derived  from  the  past 
history  of  Ireland;  and  if  facts  are 
disclosed  in  that  history  which  are 
calculated  to  produce  hostili^  towards 
Her  Majesty's  subjects  in  ifngland,  I 
deeply  deplore  it ;  but  is  it  alleg^  that 
they  falsified  or  misrepresented  those 
facto,  or  misquoted  history?  Even  if 
some  of  ike  speiakers  did,  that  was  merely 
a  method  which  they  took  of  enforcing 
their  arguments;  but  does  that  support 
the  charge  in  the  indictment,  which  is  a 
conspiracy,  not  to  procure  a  Bepeal  of  the 
Union,  but  to  excite  the  subjects  to  hatred 
and  contempt  of  the  laws  and  Constitution 
of  the  realm  ?  And  I  tell  you,  Gentlemen 
of  the  Jury,  under  the  correction  of  the 
Court,  unless  you  are  satisfied  that  these 
speeches  and  publications  were  calculated 
to  produce  that  effect,  and  that  the  use  of 
them  was  the  result  of  a  conspiracy  for 
that  purpose,  the  charge  in  the  indictment 
is  not  supported.    The  next  churge  is : 

**  And  further  to  excite  discontent  and  dis- 
affection amongst  dirers  of  Her  Majesty's 
subjects  servmg  in  Her  said  Majesty's  army." 

Is  that  ohargo  supported  P  What  is  the 
evidence  of  it?  Precisely  similar  to  that 
resorted  to  in  suppoili  of  the  other  charges 
in  the  progress  of  this  trial ;  one  or  two 
speeches  in  which  Mr.  O'OarmeU  spoke  of 
tne  army  in  terms  of  high  commendation, 
and  because  he  did  so,  you  are  told  that 
he  is  an  arch-conspirator,  and  that  he  is 
usii^  those  means  to  excite  them  to 
disaffection. 

Some  publications  were  also  read,  which 
I  do  not  stand  here  to  defend,  and  were 
inserted  in  one  or  two  of  the  newspapers 
produced  in  eyidence ;  one  was  a  letter 
from  a  Mr.  Poijoer.  1  will  not  trouble  you. 
Gentlemen,  by  canvassing  that  letter ;  I 
care  not  what  the  tendency  of  it  was ;  it 
is  unfair,  unjust,  harsh,  and  oppressive, 
to  make  use  of  that  evidence  against  any 
of  the  traversers,  but  him  who  published 
it  in  his  newspaper.    It  might  perhaps 
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haye  been  evidence  against  him  to  impport 
a  charge  of  libel  or  sedition ;  but  the 
plain,  the  simple,  the  obvious,  the  manly, 
the  direct  course  has  been  abandoned,  and 
a  circuitous  route  adopted ;  it  is  sought  to 
convict  one  man  by  the  acts  of  another, 
and  they  ar^e  in  a  circle  thus :  admitting 
the  proposition  of  law,  that  where  the 
object  is  legal,  the  illegal  act  of  the  one 
is  not  the  act  of  the  other ;  and  admitting 
that,  if  the  common  intent  be  to  do  an 
illegftl  act,  the  illegal  act  of  the  one  then 
becomes  the  act  of  the  other ;  they  take 
the  act  of  the  one  which  they  say  is 
illegal,  done  in  the  furtherance  of  the 
common  legal  object,  and  they  use  that  as 
evidence  of  the  common  intent,  not  to. 
affect  the  general  legal  object,  but  to  do 
the  particular  illegal  act.  By  these  means 
they  have  brought  the  acts  of  persons, 
over  whom  Mr.  0  Gormell  had  no  control, 
nominally  to  support  this  conspiracy,  but 
really  and  truly  to  procure,  if  they  can, 
their  great  object,  the  conviction  of  the 
great  Leviathan  agitator.  Gentlemen ,  I 
complain  of  that;  it  is  not  fair  dealing.  1 
say  that  publications,  with  such  tendencies 
as  these,  ought  to  have  been  submitted  to 
you  in  a  clear,  simple,  and  plain  form. 
They  ought  to  have  made  each  man 
responsible  for  his  own  acts  alone ;  they 
ought  to  have  put  the  question  in  due 
course  of  trial,  m  a  manner  which  would 
have  enabled  the  Crown  to  bring  forward 
their  case  shortly,  simply,  and  clearly, 
and  to  state  to  you  simply  and  clearly 
what  their  case  was,  and  to  lay  their 
evidence  before  you,  so  that  men  of  ordi- 
nary intelligence  might  be  able  to  say 
whether  the  charge  is  supported,  and  not 
to  involve  you  in  a  task  which  is  almost 
beyond  the  power  of  the  human  intellect. 
The  next  charge,  and  that  on  which  the 
greatest  stress  was  laid  in  the  prosecution 
of  this  case,  is,  that  the  traversers  con- 
spired 

'*  To  cause  and  procare,  and  aid  and  assist  in 
causing  and  procuring,  divers  subjects  of  our 
said  Lady  the  Queen,  unlawfully,  maliciously, 
and  seditiously  to  meet  and  assemble  together, 
in  large  numbers,  at  various  times  and  at  differ- 
ent places  \vitbin  Ireland,  for  the  unlawful  and 
seditions  purpose  of  obtaining  by  means  of  the 
intimidation  to  be  thereby  caused,  and  by  means 
of  the  exhibition  and  demonstration  of  sreat 
physical  force,  at  such  assemblies  and  meetmgs, 
changes  and  alterations  in  the  Government, 
laws,  and  Constitution  of  this  realm  as  by  law 
established.'* 

The  change  in  the  law  adverted  to  is 
clearly  a  Bepeal  of  the  Act  of  Union,  and 
the  conspiracy  alleged  is  a  conspiracy  to 
procure  large  assemblies  unlawfully  to 
meet  for  the  purpose  of  procuring  that 
change  by  intimidation.  That,  I  think, 
is  the  substance  of  the  charge,  putting  it 


as  succinctly  as  I  can.  Now,  Gentlemen, 
is  that  charge  substantiated  P  Assuming, 
for  a  moment,  that  there  was  a  combina- 
tion to  procure  a  change  in  the  law,  I 
pray  you  to  keep  in  your  minds  what  I 
said  at  the  outset,  that  unless  there  was  a 
preconcert  to  do  that  which  was  criminal, 
an  illegal  act  of  the  one  in  furtherance 
of  the  common  purpose  cannot  affect  the 
others.  Where  is  the  evidence  of  pro- 
curing these  large  assemblies  to  meetP 
Suppose  there  is  evidence  of  it,  were 
these  assemblies  unlawful  P  If  they  were 
assembled  in  order,  by  intimidation  in 
the  sense  here  intended,  to  procure 
changes  in  the  law,  I  admit  that  would 
be  illegal ;  but  if  they  were  not  assembled 
for  that  porpcse,  they  were  legal.  1  say 
that  the  mere  circumstance  of  assembling 
large  masses  of  people  does  not  constitute 
illegality.  I  admit,  that  if  a  great  assem- 
blage of  persons  takes  place,  xmder  cir- 
cumstances naturally  calculated  to  excite 
alarm  in  the  minds  of  firm  and  reasonable 
men,  that,  without  reference  to  the  object 
of  it,  is  illegal.  But,  I  say,  if  men  as- 
semble, no  matter  in  what  number,  for 
the  purpose,  as  Baron  AlderBon  has  laid  it 
down,  of  stating  their  grievances,  or  what 
they  think  are  grievances,  and  assemble 
in  such  a  manner  as  not  to  excite  alarm 
in  the  minds  of  reasonable  and  firm  men, 
that  assemblage  is  not  illegal  in  con- 
sequence of  its  numbers.  What  is  proved 
to  demonstration  in  this  oaseP  l^e  in- 
dictment sets  out  a  large  number  of 
monster  meetings,  commencing  on  the 
19th  of  March  1843.  There  are  not  less 
than  sixteen  stated  in  the  indictment,  and 
twelve  in  the  bill  of  particulars,  making 
in  all  twenty-eight.  Evidence  has  been 
offered  of,  I  think,  ten,  but  what  are  the 
facts  P  You  have,  f^m  the  19th  of  March 
to  the  3rd  of  October,  twenty-eight  of 
these  monster  meetings — have  you  any 
evidence  that  there  was  at  any  one  of 
them  a  single  act  of  outrage  or  tendency 
to  a  breach  of  the  peace  P  Have  you  not 
before  you  evidence  bv  persons  who 
attended  on  the  part  of  the  Gt}vemment, 
by  policemen  who  took  notes  of  the 
speeches,  that  these  meetings  were  per- 
fectly peaceable,  and  can  it  now  be  con- 
tended that  they  were  unlawfU  meetings  P 
You  have  this  fact,  that  £n»m  the  com- 
mencement to  the  end  of  this  agitation, 
if  you  so  please  to  call  it.  Government 
was  in  possession  of  minute  and  accurate 
information  of  everything  that  occurred. 

[The  Gk)veriiment  all  the  time  did 
nothing,  showing  that  they  must  have 
been  convinced  tnat  the  meetings  were 
legal.l 

But  then,  Gentlemen  of  the  Jury,  there 
is  another  species  of  illegality  attributed 
in  this  charge;   it  is  allegea  that  they 
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procured  them  to  assemble  milawfally,  for 
the  purpose  of  intimidation,  by  the  ex- 
hibition of  physical  force.  Gentlemen,  is 
this  charge  supported?  I  will  ask  yon, 
can  yon,  as  honest  men,  say  that  yon 
believe  there  was,  on  the  part  of  Mr. 
O^Connellt  an  intention  to  intimidate,  by 
the  exhibition  of  physical  force  P  Do  yon 
not,  as  honest  men,  believe  that  the 
genuine  sentiments  of  his  heart  were 
those  which  he  constantly  professed,  as 
was  perfectly  justifiable,  and  that  he 
wished  to  bring  conviction  to  the  mind 
of  the  Minister  by  this  expression  of  the 
people's  sentiments  P  I  ask  yon,  after  all 
you  have  heard  from  the  eloquent  persons 
who  have  preceded  me,  whether  you  can, 
doubt  that  the  real  object  of  Mr.  O'CowneU 
was  to  announce  to  the  Government  of 
the  country,  and  to  bring  home  to  them 
a  clear  and  satisfactory  conviction,  that 
these  were  the  real  sentiments  of  the 
nuuority  of  the  Iri&h  nation  P  Can  you 
believe  that  Mr.  0*ConneU  intended  to 
march  with  the  Repeal  Wardens,  with 
thoir  peeled  wands  in  their  hands,  at  the 
head  of  these  multitudes,  in  order  to 
encounter  the  artilie^  of  Britain,  or  to 
assail  the  House  of  Commons  P  Do  you 
think  that  he  even  entertained  the  idea  of 
inducing  the  Ministry  of  Great  Britain  to 
apprehend  an  outbreak  or  a  resort  to 
pnysical  force  P  Gentlemen,  the  whole 
life  of  Mr.  0*Cormell  belies  this  charge : 
there  never  was  a  man  who  wielded  such 
extraordinary  power  over  his  fellow-men, 
but  there  never  was  a  man  who  shrunk 
with  such  abhorrence  from  the  idea  of 
leading  them  to  the  commission  of  a 
crime,  or  from  the  shedding  of  human 
blood.  His  life  belies  the  charge.  'Ihe 
whole  progress  of  that  successful  agita- 
tion which  terminated  in  the  granting  of 
Catholic  Emancipation,  proved  to  him  the 
great  and  beneficial  effect  to  the  cause 
which  he  advocates  of  preserving  the 
peace,  but  at  the  same  time,  of  making  a 
moral  demonstration  which  no  Minister 
in  his  senses  could  disregard.  I  say.  Gen- 
tlemen, that  he  has  done  nothing  wrong, 
nothing  illegal,  in  ascertaining  what  the 
opinion  of  the  country  is.  I  say  he  has 
done  nothing  wron^  and  nothing  illegal 
in  exhibiting  that  opinion ;  nothing  wrong 
and  Dothing  illegal  m  communicating  that 
opinion  to  the  Minister  of  the  day.  I  say 
he  is  a  weak  Minister  who  would  seek  to 
exclude  such  information  from  his  cabinet; 
he  would  be  insane  who  would  shut  his 
eyes  or  close  his  ears  to  the  acts  or  the 
voice  of  a  nation ;  he  would  be  worse  who, 
informed  of  tiie  feelings  ©f  a  nation,  would 
venture  to  disregard  them.  But,  Gentle- 
men of  the  Jury,  what  were  the  means 
pursued  at  these  meetings  H  Every  pub- 
licity was  given  to  the  proceedings;  the 


speeches  were  published  and  reported. 
Not  only  did  they  assemble  men  to  ask 
their  opinions,  but  thev  discussed  the 
question;  they  assigned  their  reasons, 
and  they  published  those  reasons,  and 
they  let  them  go  forth  to  the  world  with- 
out reserve.  1  am  not  here  to  support 
those  reasons ;  but  if  they  are  wrong,  let 
them  be  answered  b^  something  else  than 
by  a  State  prosecution ;  let  them  be  dis- 
cussed in  Parliament,  and  let  the  assembled 
intelligence  of  Britain  decide  on  them. 
Is  it  to  be  said  that  the  discussion  of  such 
a  question  can  be  suppressed  by  a  State 
prosecution  P  The  attempt  is  vain.  I  do 
feel  firmly  convinced  that  this  prosecu- 
tion, whatever  may  be  its  result,  will 
tend  to  promote  rather  than  to  repress 
the  evil  which  is  complained  of.  I  trust  I 
shall  never  live  to  see  the  day  when  free 
discussion  shall  be  put  down  by  a  State 
prosecution.  Nothing  but  misery  can  re- 
sult from  it. 

Gentlemen  of  the  Jury,  the  next  charge 
is: 

"  That  the  traversers  conspired  to  bring  into 
hatred  and  disrespect  the  Courts  by  law  estab- 
lished in  Ireland  for  the  administration  of 
justice." 

That  has  reference  to  the  resolutions 
with  regard  to  the  Arbitration  Courts.  I 
do  not  mean  to  trespass  on  your  attention 
by  repeating  the  arguments  which  you 
have  already  heard  as  to  the  legality  of 
those  proceedings,  because  if  you  are  of 
opinion  that  the  end  of  those  Uourts  was 
to  enable  persons  to  obtain  cheap  justice, 
^ou  will  surely  say  that  is  no  crime.  It 
IS  idle  and  absurd  to  say,  that  recom- 
mending men  to  submit  their  disputes  to 
the  arbitration  of  their  fellow*men  is 
calculated  to^  bring  into  disrepute  the 
constituted  tribunal^  of  the  land.  It  is 
absurd  to  say  that  there  is  anything 
criminal  in  wishing  to  save  parties  the 
expense  of  proceeding  in  the  superior 
Courts.  Gentlemen,  if  proceedings  m  tiie 
superior  Courts  were  not  canvassed — if 
they  were  not  attended  to — should  we 
have  obtained  the  beneficial  reforms  that 
have  taken  place  in  our  own  time  P  Was 
it  not  by  exposing  the  mischievous  exac- 
tions to  which  the  suitors  were  obliged  to 
submit,  that  a  door  was  opened  to  those 
advantageous  amendments  P  I  say  it  is 
monstrous  to  impute  crime  to  a  man 
because  he  complains  of  the  expense 
incident  to  proceedings  in  the  superior 
tribunals,  and  recommends  others  to  sub- 
mit their  disputes  to  arbitration,  and 
where  nothing  was  to  be  done  except  by 
the  consent  of  the  parties,  it  is  impossible 
to  say  that  there  was  anything  illegal  in 
this.  I  should  like  to  have  the  question 
tned  by  an  action  of  debt,  brought  on  the 
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award  pronotmced  by  these  Arbitrators. 
Gentlemen,  the  next  allegation  is,  that 
the  traversers  conspired 

'*  To  diminith  the  confideDce  of  Her  Majesty's 
said  liege  sabjeots  in  the  administration  of  the 
Uiw  therein,  with  the  intent  to  induce  Her 
Majesty's  subjects  to  withdraw  the  adjudication 
of  their  differences  with  and  oktims  upon  each 
other  from  the  cognisance  of  the  said  Courts  of 
law  established,  and  subject  the  same  to  the 
judgment  and  determination  of  other  tribunals, 
to  be  constituted  and  contriTed  for  that  pur- 
pose." 

This  is  the  same  charge,  in  the  very 
same  words.  I  haye  yet  to  learn  that  it 
is  a  crime  to  endeayour  to  induce  persons 
to  withdraw  their  differences  f^m  the 
Courts  of  law.  I  have  sometimes,  thon^h 
perhaps  not  often,  been  guilty  of  the 
oflence  myself;  and  I  have  on  wisely  re- 
commended men  not  to  go  to  law,  and  to 
snbmit  their  dispntes  to  other  tribunals 
than  those  constituted  by  law. 

Well,  (Gentlemen,  these  are  the  charges 
which  are  all  included  in  the  first  count. 
The  other  counts  are  not  very  material 
until  we  come  to  the  seventh  count,  which 
states  more  explicitly  than  the  first  the 
change  in  the  law  which  it  charges  the 
traversers  with  conspiring  to  procure, 
namely,  a  Bepeal  of  the  Union ;  it  charges 
them  with  conspiring 

**  to  cause  and  procure,  and  aid  and  assist  in 
causing  and  procuring,  divers  subjects  of  our 
said  £idy  the  Queen  to  meet  and  assemble 
together  in  large  numbers  at  various  times  and 
at  different  pGu^s  within  Ireland,  for  the  un- 
lawful and  seditious  purpose  of  obtaining,  by 
means  of  the  intimidation  to  be  thereby  caused, 
and  by  means  of  the  exhibition  and  demonstra- 
tion of  great  physical  force  at  such  assemblies 
and  meetings,  changes  and  alterations  in  the 
Government,  laws,  and  Constitution  as  by  law 
established,  and  especially  by  the  means  afore- 
said to  bring  about  and  accomplish  a  dissolution 
of  the  Legislative  Union  now  subsisting  between 
Great  Britain  and  Ireland.** 


I  shall  now  call  your  attention  to  the 
eleventh  count,  which  is  an  extraordinary 
production.  It  states  that  the  traversers 
conspired 

**  to  cause  and  procure  large  numbers  of  persons 
to  meet  and  assemble  together  in  divers  places 
and  at  divers  times  within  Ireland;  and  by 
means  of  unlawful,  seditious,  and  inflammatory 
speeches  and  adcb«sses  to  be  made  and  de- 
bvered  at  the  said  several  places  on  the  said 
several  times  respectively,  and  also  by  means  oF 
the  publishing,  and  causing  and  procuring  to  be 
published  to  and  amongst  the  subjects  of  Her 
said  Majesty,  divers  unlawful,  malicious,  and 
seditious  writings  and  compositions ;  ** 

to  do  what  Y 

**to  intimidate  the  Lords  spiritual  and  tem- 
poral, and  the  Commons  of  the  Parliament  of 
Uie  United  Kingdom  of  Great  Britain  and  Ire- 


land, and  thereby  to  effect  changes  and  altera- 
tions in  the  laws  and  constitution  of  this  realm, 
as  now  by  law  established,  &c." 

If  the  charge  that  they  conspired  to 
intimidate,  by  the  exhibition  of  physical 
force,  cannot  be  snstained,  is  it  not  absurd 
to  say,  that  by  causing  large  numbers  to 
hear  seditious  speeches  they  conspired  to 
intimidate  P 

(Gentlemen,  I  have  now  gone  through 
the  charges  preferred  in  this  indictment, 
and  let  me  ask  you,  are  you  satisfied  in 
your   consciences   that  any   one   of  the 
charges  is  substantiated?    If  they  con- 
spir^  at  all,  it  was  to  procure  a  Bepeal  of 
tne  Union :  but  is  there  evidence  to  satisfy 
you  that  there  has  been  a  preconcerted 
arrangement,    a   conspiracy   to   do    any 
illegal  act  which  is  specifically  mentioned 
in  the  indictment  P    I  confess  to  you  that 
at  times,  in  the  course  of  this  trial,  I  was 
disgusted  with  my  own  profession.    I  felt 
ffrieved,  when  I  heard  men  of  high  intel- 
lect,  of  great  information,  and  of  unques- 
tioned honour,  resort  to  the  species  of 
argument  which  I  heard  urged  in  this 
case.    They  came    down   prepared   with 
arguments  to  meet  every  possiolo  state  of 
facts — ^prepared  to  draw  the  same  conclu- 
sion from  facts  directly  opposed  to  each 
other,  and  to  ask  you  to  come  to  that 
result  which  they  wish  you  to  establish, 
no  matter  what  the  evidence  may  be.    If 
at  any  of  these  meetings  a  single  expres- 
sion calculated  to  produce  a  breach  or  tho 
peace  had  been  used ;  if,  as  at  some  of  the 
meetings  in    England,  any    person    had 
sworn  another  that  he  never  should  be  a 
Queen's  man  again,  how  triumphantly, 
and  properly  so,   that  would  have  been 
reliea  on  as  evidence  of  a  criminal  inten- 
tion I    But  when  we  find  no  such  expres- 
sions, and,  on  the  contrary,  expressions  of 
enthusiastic  loyalty,  we  have  the  counsel 
for  the  Crown  alleging  that  they  equally 
lead  to  the  same  conclusion.    If  declara- 
tions of  loyalty  are  not  made,  you  are  to 
infer  a  conspiracy  firom  their  absence ;  if 
they  are  made,  they  are  evidence  of  a 
conspira(^,  and  you  are  told  they  are  used 
to  conceal  the  treasonable  designs  of  the 
conspirators.    I  protest  I  know  not  how 
any  man  can  defend  himself,  if  such  rea- 
soning is  to  prevail.    Gentlemen  of  the 
Jury,  I  will  not  trouble  you  by  going 
throueh  a  detail  of  the  evidence,  but  I 
again  oeg  of  you,  when  you  are  applying 
it,  to  keep  in  your  minds  that  before  you 
pronounce  a  verdict  against  any  one  of 
ehe   traversers,  you    must    be   satisfied, 
beyond  all  reasonable  doubt,  that  they 
conspired  together  not  only  to  procure  a 
Bepeal  of  the  Union,  but  to  do   those 
illegal  acts  specified  in  the  indictment. 
Upon  what   does    the    Attorney   Oeneral 
mainly  rely  P    He  says : 
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**  Trne  it  is  the  meetings  were  all  peace- 
able ;  true  it  is  there  was  no  outbreak ; 
there  was  nothing  indicating  a  tendency 
to  a  breach  of  the  peace.  But  I  see  into 
futurity ;  I  see  that  the  object  is  different 
from  that  which  is  propounded.  Trne  it 
is  that  no  mischief  has  ensued — why? 
because  fortunately  it  was  put  a  stop  to. 
I  permitted  the  arrangements  to  proceed 
until  they  were  ready  to  break  out,  and 
then  by  this  Crown  prosecution  I  pre- 
yented  the  outbreak." 

Gentlemen  of  the  Jury,  if  this  was  not 
too  serious  a  subject,  I  could  epitomise 
the  statement  of  the  Attorney  Oeneral  by 
repeating  what  I  have  heard  was  once 
said  by  a  learned  advocatey  who  thus 
addressed  a  jury : 

"  Gentlemen,  I  smell  a  rat.  I  see  it  brewing 
in  the  storm,  but  please  €k)d  I  wiU  crush  it  in 
the  bud." 

Gentlemen,  I  know  not  whether  his 
sense  of  smell  is  equally  acute;  but  the 
learned  Attorney  Oeneral  hints  to  us  that 
he  sees  the  object  of  the  conspiracy  brew- 
ing in  the  storm,  and  by  your  verdict  he 
intends  to  crush  it  in  the  bud. 

Let  us  now  consider  the  effect  of  the 
eyidence  as  relates  to  my  client,  Mr. 
Thomas  Steele,  He  avows  and  approves, 
and  he  would  not  permit  me  to  stand  here 
as  his  advocate,  if  I  did  not  in  his  name 
avow  and  approve  of  every  act  of  Daniel 
O'ConneUt  and  perhaps  that  is  the  reason 
why  he  was  introduced  into  this  indict- 
ment at  all.  Let  us  shortly  consider  what 
the  charges  are  which  are  preferred 
against  lum  in  this  indictment.  It  is 
alleged  that  on  a  certaiH  occasion,  on  the 
Srd  of  October  1843,  Thomas  Steele  made 
the  following  speech.  It  is  short,  and  I 
shall  read  the  entire  from  the  indictment : 

*'  Sir,  I  request  to  liave  the  honour  to  second 
the  resolution  of  the  Liberator,  inasmuch  as  I 
have  expressed  from  the  first  very  strong 
opinions  with  respect  to  the  Louchrea  meeting. 
I  have  from  the  first  considered  that  meeting  of 
more  national  importance  than  Mullaghmast, 
on  which 

<  Behemoth,  biggest  bom  of  earth. 
Upheaved  its  vastness,' 

and  for  the  cause  assigned  by  the  &ther  of  his 
country.  It  was  the  first  meeting  showing  that 
the  national  spirit  of  Ireland  was  not  to  be 
broken  by  the  Duke  of  Wellington  or  Peel,  who 
have  traitorously  made  their  Sovereign  the 
mouth-piece  of  their  villainy,  and  they  have 
followed  it  up  until  they  made  her  the  subject 
of  a  caricature  in  her  own  capital.  I  have 
looked  at  a  caricature  of  the  Queen  by  that 
inimitable  caricaturist,  the  best  that  ever  han- 
dled a  pencil,  who  signs  himself  H.  B.,  in  which 
the  Queen  is  represented  as  takinff  the  water 
like  a  duck,  with  a  bonnet  on  its  head,  swim- 
ming over  to  France,  with  Louis  Philippe,  tlie 


perjured  tyrant,  waiting  to  meet  her.  It  has 
been  represented  to  be  a  mere  voyage  of  plea- 
sure; but  every  man  who  has  common  sense 
understands  distinctly  why  she  was  sent  by  Peel 
and  WeUington,  namely,  in  the  undignified 
position  of  her  own  ambassadress,  hoiking  one 
day  to  France,  and  another  day  hoiking  to 
Belgium,  for  the  purpose  of  proppingup  the 
fallen  destinies  of  England.  Peel  and  Welling- 
ton, who  dared  to  give  that  threat,  were  met  by 
the  defiance  at  Mallow  of  O'Connell ;  he  defies 
them." 

Now,  Gentlemen,  how  was  it  possible, 
with  a  serious  countenance,  to  introduce 
this  speech  as  an  overt  act  of  the  con- 
spiracy P  Gentlemen,  I  can  conceive  what 
the  delight  of  mv  learned  friends  must 
have  been  when  tney  first  discovered  this 
speech.  At  the  time  Serjeant  Warren  was 
enjoying  a  luxurious  repose  in  the  Court 
of  Chancery.  The  tranquillity  of  his  mind 
had  not  been  then  distracted  by  the  fright- 
ful visions  which  the  lively  imagination 
of  the  Attorney  Oeneral  had  conjured  up ; 
in  short,  he  had  not  then  joinea  the  cou- 
apiracy.  I  can  fancy  the  three  sages  of 
the  law  sitting  in  solemn  conclave  over 
this  indictment,  and  imagine  the  delight 
they  felt  when,  from  the  mass  of  news- 
papers before  them,  they  were  able  to 
select  a  speech  so  full  of  treason  as  this, 
and  when  they  read  it  I  have  no  doubt 
they  formed  as  satisfactory  an  opinion 
upon  it  as  the  sapient  Dogberry  himself 
could  have  pronounced.  I  will  tell  you, 
my  Lords,  what  brought  Dogberrv  into  my 
mind.  I  recollect  to  have  read  when  1 
was  in  College,  that  one  of  the  aids  of 
memory  was  the  concatenation  of  ideas : 
now  when  I  pictured  to  myself  these 
learned  conspirators  pondering  oyer  the 
speech  of  Mr.  Steele,  the  name  of  one  of 
ahakeBpeare*8  plays  naturally  occurred  to 
me ;  it  was. "  Much  Ado  about  Nothing." 
This  of  course  reminded  me  of  Dogberry ^ 
who  is  a  distinguished  character  in  it.  On 
one  occasion  a  watchman  says  :  **  I  heard 
him  say  he  received  two  thousand  ducats 
of  Don  John  for  accusing  the  lady  Hero 
wrongfully."  **  Flat  burglary,"  says 
Dogberry,  So  when  my  learned  friends 
read  this  speech,  "Treason,"  says  the 
Attorney  Oeneral;  **  Sedition,"  says  the 
milder  Solicitor i  **Flat  burglary,"  says 
Brewster ;  and  having  found  embodied  in 
this  short  speech  treason,  sedition,  and 
burglarjr,  they  all  agreed  that  it  afforded 
convincing  proof  that  Mr.  Dtiffy  and  Mx. 
Tiemey,  and  the  other  traversers,  who 
knew  nothing  at  all  about  it,  were  guilty 
of  a  foul  conspiracy.  Accordingly  the 
scissors  were  immediately  put  into  requi- 
sition. Then  the  speech  was  removed  ^m 
an  ephemeral  journal.,  where  it  would  soon 
have  sunk  into  oblivion,  and  has  had  im- 
mortality conferred  upon  it    by  having 
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been  transplanted  into  this  monster  indict- 
ment ;  and  yet  I  can  also  fancy  with  what 
feeling  the  clerk  did  his  dnty  on  that  occa- 
sion. The  Solicitor  OeneraVe  recording 
angel,  with  the  scissors*  blnshed  as  he 
cave  it  in;  and  I  should  haye  thought 
that  the  gentle  and  compassionate  nature 
of  the  Smoitor  himself  would  have  induced 
him  to  drop  a  tear  on  it,  and  blot  it  oat 
for  ever.  However,  it  was  otherwise  or- 
dained, and  there  it  is,  doomed  to  descend 
to  posterity  as  a  lasting  memorial  of  the 
eloquence  of  Tom  Steele,  a  convincing 
proof  of  the  treason  of  H,  B.,  satisfactory 
evidence  of  the  clemency  of  the  Attorney 
OenercU  in  not  including  him  in  the  in- 
dictment, and  a  perpetual  record  of  the 
wisdom  and  good  t^ense  of  this  prosecution. 
Now,  Gentlemen,  is  there  not  some  argu- 
ment in  this  levitv,  and  is  it  not  monstrous, 
and  absurd,  and  unjust  to  say,  that  the 
charge  of  conspiracy  is  supported  by  such 
evidence  as  tnis  P  It  is  a  mockery  of 
justice  to  rely  on  such  a  speech  as  this  as 
establishing  a  charge  of  conspiracy. 

I  will  not  trouble  you  by  going  through 
the  facts  of  the  case,  which  have  been 
spoken  to  with  so  much  ability.  I  rejoice 
tnat  it  did  not  fall  to  my  lot  to  address 

Sou  in  an  early  part  of  the  case ;  I  should 
ave  sunk  under  the  task.  I  am  not  sifted 
with  an  intellect  which  would  enable  me 
to  grasp  the  vast  variety  of  facts  and  the 
mass  of  evidence  which  has  been  laid 
before  you  in  this  case.  But,  Gentlemen 
of  the  Jury,  I  implore  you  to  consider 
the  vast  importance  of  this  case.  I  am 
convinced  that  the  foul  mists  of  political 
prejudice  that  pollute  the  atmosphere 
abroad  have  not  oeen  permitted  to  come 
within  the  precincts  of  this  sacred  temple, 
and  that  you  have  brought  your  minds  to 
the  consideration  of  this  case  as  free  from 
the  influence  of  such  prejudice  as  the 
judicial  ermine  itself  is  free  fh}m  taint. 
But  you  are  discharging  a  great  and  im- 
portant duty.  Deep  interest  is  excited  by 
these  proceedings ;  an  interest  which  per- 
vades Ireland,  which  extends  through 
England,  and  reaches  beyond  the  limits 
of  Great  Britain.  This  trial  excites  the 
attention  of  civilized  Europe.  There  is 
not  a  city  in  Europe  in  which  there  are 
not  thinlnng  men  observing  the  proceed- 
ings here,  anxious  to  ascertain  whether,  in 
reality,  that  freedom  of  discussion,  of 
which  they  have  heard  such  eloquent 
panegyrics,  of  which  Britain  so  loudly 
Doast8,  in  reality  exists,  or  is  an  unreal 
mockery,  a  fancied  good.  Beware  how 
you  pronounce  a  verdict  that  may  inter- 
fere with  that  freedom  of  discussion,  or 
tend  to  suppress  the  open  expression  of 
public  opinion.  Beware  how  you  attempt 
to  dose  what  have  been  well  called  the 
•  safety  valves  of  the  State;  while  it  is  fear- 


ful to  think  what  consequences  may  result 
from  the  compression  of  the  steam.  Your 
verdict  this  day  will  show  w^hether  the 
trial  hy  jury  is  indeed  that  palladium  of 
British  libei-ty  which  Britons  fondly  pro- 
claim it  to  be;  or  the  assertion,  a  vain- 
glorious boast. 

Monday,  February  5th. 

O'CowneU:  My  Lords  and  Gentlemen 
of  the  Jury,  I  beg  your  patient  attention 
while  I  show  you,  in  as  few  sentences  as 
I  possibly  can,  and  in  my  own  plain, 
prosaic  slyle,  the  right  I  have  to  demand 
from  you  a  favourable  verdict.    I  ask  it 
without  disrespect  and  without  flattery ; 
I  ask  it  upon  the  grounds  of  common  sense 
and  common  justice;    and   upon  these 
grounds  alone,  I  demand,  as  I  said  before, 
a   favourable   verdict    from   you — ^being 
thoroughly  convinced  that  I  am  plainly 
entitled  to  it.    I  do  not  feel  that  I  would 
have  been  warranted  in  addressing  you  at 
all,  after  the  many  speeches  which  you  have 
already  heard,  and  after  the  powerful  dis- 
play of  talent  that  must  have  delighted 
as  well  as  instructed  you;   but,  Gentle- 
men, I  do  not  stand  here  my  own  client — 
I  have  clients  of  inflnitely  more  import- 
ance.   My  clients  in  this  case  are  the 
Irish  people — my  client  is  Ireland — and  I 
stand  here  the  adivocate  of  the  rights ,  liber- 
ties, and  constitutional  privileges  of  that 
people.    My  only  anxiety  is,   lest  their 
sacred  cause— their  right  to  independent 
legislation — should  be    in    the    slightest 
degree  tarnished  or  impeded  by  anything 
in  which  I  have  been  the  instrument.    1 
am  conscious  of  the  integrity  of  my  pur- 
pose; I  am  conscious  of  the  purity  of  my 
motives ;   I  am  conscious  of  the  mestim- 
able  value  of  the  object  I  had  in  view — 
the  Bepeal  of  the  Union ;   for  I  openly 
assert  that  I  cannot  endure  the  Union, 
because  it  was  founded  upon  the  greatest 
injustice,  and  based  on  tne  grossest  insult 
— the   intolerance    of    Irish   prosperity. 
These  were  the  motives  that  induced  the 
malefactors  who  perpetrated  that  iniquity ; 
and  I  have  the    highest   authority — an 
ornament  for  years  of  that  bench — ^now, 
although  recently,  in  his  honoured  grave 
— for  saying,  that  the  motive  for  carrying 
the  Union  was  an  intolerance  of  Irish  pros- 
perity.   Nor  shall  I  leave  it  od  his  word 
alone ;  I  have  other  authority  for  it,  with 
which  I  shall  trouble  you  in  the  course  of 
my  brief  address — for  I  assure  you  I  am 
as  anxious  to  be  as  brief  as  possible  in  the 
observations  which  I  shall  address  to  vou. 
As  to  myself,  Gentlemen,  I  am  not  here 
to  deny  anything  I  have  done,  or  to  palli- 
ate anything  I  have  done;   on  the  con- 
trary, I  am  ready  to  re-assert  in  Oourt  all 
I  have  really  said— not,  of  course,  taking 
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upon  myself  the  clnmsy  mistakes  of 
rei>orters,  and  not  abiding  by  the  falli- 
bility which  necessarily  attends  the  re- 
porting of  speeches,  particularly  when 
they  are  squeezed  together  for  the  pur- 
poses of  the  newspaper  Press.  However, 
I  do  not  hesitate  to  say  that  there  are 
several  harsh  things  towards  individuals, 
and  clumsy  jokes,  which  I  would  rather 
not  have  said ;  but  the  substance  of  what  I 
did  say  I  avow,  and  I  am  here  to  re6p)ect- 
fhlly  vindicate  it.  You  know  all  my 
actions,  and  I  am  ready  here,  not  only  to 
avow  them,  but  to  justify  them ;  for  the 
entire  of  what  I  said  and  what  I  have 
done  was  said  and  done  in  the  perform- 
ance of  a  high  and  sacred  duty — an  en- 
deavour to  procure  the  restoration  of  the 
Irish  Parliament.  If  I  had  no  other  ob- 
jection to  the  Union,  I  should  find  one  in 
the  period  at  which  it  was  carried.  The 
Union  was  accomplished  at  a  revolutionary 
period;  the  nations  of  Europe  were  over- 
whelmed by  military  power,  inspired  as  it 
was  by  the  infidel  philosophy  of  Prance.  At 
that  period  almost  every  country  in  Europe 
was  torn  fix)m  its  legitimate  sovereignty — 
peoples  were  crushed — princes  were  ban- 
ished—kingdoms and  states  altered;  it 
was  a  revolutionary  period.  The  revolu- 
tionary period  has  passed  with  them  all. 
Alas,  the  day  of  retribution  came  to  every 
country,  restored  the  natural  order  of 
things  everywhere^-every  nation  had  its 
full  day  of  retribution  and  restoration, 
save  only  Ireland,  and  she  alone  remained 
under  the  influence  of  the  fatal  revolution  ; 
and  you  are  assembled  in  that  box  to  pre- 
vent justice  being  done  to  Ireland,  as  it 
has  been  to  all  other  countries!  It  has 
been  said  to  me  that  I  labour  under  great 
diffad vantages  in  addressing  you ;  and  you 
may  be  sure,  if  I  state  those  disadvantages, 
that  I  do  so  without  any  discontent  what- 
soever. 1  know,  my  Ijords,  too  well  the 
inestimable  value  to  the  public  of  the  per- 
fect order  and  decorum  which  should  be 
observed  in  a  court  of  justice,  to  dare  to 
violate  it.  Therefore,  when  I  speak  of 
the  disadvantages  of  addressing  you,  you 
will  not  understand  me  as  appealing  for 
redress  to  those  who  cannot  give  it  to  me. 
If  anything  which  has  been  done  is  wrong, 
this  is  not  the  time  to  discuss  how  you 
have  been  put  in  that  box ;  this  is  not  even 
the  place  for  it ;  and  I  will  now  assume 
that  the  AUomey  General  has  done  nothing 
but  what  the  law  allowed  him  to  do ; 
because,  if  there  is  a  wrong  committed, 
the  remedy  lies  elsewhere ;  and  if  all  is 
right  and  legal,  the  proper  tribunal  will 
decide  it  to  be  so. 

Now,  Gentlemen,  I  will  address  you, 
without  disconrtesy,  and,  as  I  have  al- 
ready said,  without  flattery,  as  the  tri- 
bunal to  which  I  am  to  offer  my  arguments. 


It  is  quite  certain  that  there  are  consider- 
able discrepancies  of  opinion  between  yon 
and  me,  upon  subjects  of  the  utmost  im- 
portance; you  differ  with  me  on  the 
question  of  the  Repeal  of  the  Union,  for, 
if  you  did  not,  there  is  not  one  of  you 
would  be  in  that  box ;  you  differ  with  me 
on  a  more  important  subject,  in  religious 
belief— if  you  were  of  the  same  faith  that 
I  am,  not  one  of  you  would  be  in  that  box. 
These  differences  are,  perhaps,  aggravated 
by  the  fact  that  I  am  not  only  a  Catholic, 
but  that  Catholic  who  (without  boasting) 
has  done  most  to  pull  down  that  Protes- 
tant ascendency,  of  which,  perhaps,  you 
were  the  champions,  but  certainly  not  the 
antagonists,  and  who  established  that 
equality  against  which  some  of  you  con- 
tended, and  against  which  all  of  your 
opinions  were  formed ;  but  that  does  not 
terrify  me  from  the  performance  of  my 
duty.  I  care  not  what  evil  effects  may 
occur  to  myself,  or  what  punishment  it 
may  bring  on  me ;  I  glory  in  what  T  have 
done ;  I  ^ory  that  I  have  been  the  success- 
ful, and  yon  the  beaten  party,  t  know 
that  I  am  in  your  power,  but.  Gentlemen, 
nevertheless,  I  trust  in  your  honour  and 
integrity,  and  to  that  I  appeal.  I  said 
that  there  were  three  points  on  which  we 
essentially  differ  —  the  Repeal  of  tho 
Union,  my  maintenance  of  the  voluntary 
payment  system  in  every  Church  estab- 
lisnment,  and  mv  former  conduct  in 
relation  to  Catholic  Emancipation.  But 
you  are  here  to  administer  justice  and 
right  between  all  parties,  and  all  I  wish 
to  remark  is,  that  I  have  no  despair  of 
your  doing  that  perfect  and  full  justice, 
without  considering  what  may  be  the 
religious  or  political  feeling«  upon  one 
side  or  the  other.  I  would  have  preferred, 
upon  your  account  and  upon  my  own,  that 
those  objections  did  not  exist.  I  would 
have  preferred  that  matters  were  otherwise, 
and  that  neither  you  nor  I  were  harassed 
with  the  thought  that  by  any  possibility, 
by  even  the  infirmity  of  human  nature, 
injustice  should  affect  the  verdict  in  this 
case ;  but  I  will  not  say  any  more  upon 
that  subject ;  I  have  done  with  it,  and  I 
will  now  pass  from  it  to  the  consideration 
of  the  case  itself. 

I  first  come  to  the  prosecution.    Why, 

it  really  is  the  most  curious,  the  strangest 

I  prosecution  that  ever  was.    It  is  not  for 

one  fact,  or  two  facts,  or  ten  facts  that  it 

is  instituted.    No,  while  that  for  which 

the  criminal  law  of  this  country  is  most 

lauded   is  the   simplicity  with  which  a 

particular    fact    is    tried,     so     that    it 

]  may    be     disembarrassed    from    every- 

I  thing    else,    here    it    is    the    history    of 

I  nine  months  you  are  to  go  through ;  here 

you  have  a  monstrous  accumulation  of 

matter  flung  before  you,  such  au  accumu- 
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lation  that  I  defy  the  most  brilliant 
understanding  so  to  investigate  and  scan 
as  to  take  in  all  the  important  points 
which  are  necessary  for  forming  a  sound 
and  just  judgment  upon  the  whole  at  one 
yiew.  It  is  impossible  for  the  human 
memory  not  to  fail,  and  it  is  worse  than  a 
failure ;  for  it  is  apt  to  recollect  that 
which  is  strongest  and  most  striking, 
while  it  is  equally  prone  to  forget  that 
which  ought  to  be  the  most  important  to 
a  jury — the  exculpatory  and  mitigatory. 
Gentlemen  of  the  Jury,  I  arraign  this 
prosecution,  not  with  hostility  or  anger, 
but  on  constitutional  principles:  it  is 
utterly  impoHsible  for  you  to  find  out  or 
distinguish  from  thab  mighty  mass  of 
matter  which  was  laid  before  you,  what 
really  is  the  question  you  have  to  try. 
Let  me  see  whether  I  can  help  you.  I 
will  first  endeavour  to  see  how  much  is 
affirmative  in  this  prosecution,  and  how 
much  and  what  negations  it  contains.  I 
will  see  what  it  is,  and  what  it  is  not.  Its 
entire  strength  consists  in  that  cabalistic 
word  *•  conspiracy."  If,  my  Lords,  I  look 
into  the  dictionary  for  the  meaning  of 
that  word,  I  find  that  it  is  **  a  secret 
agreement  between  several  to  commit  a 
crime,"  and  that  is  the  rational,  common- 
sense  definition  of  it.  This  word,  how- 
ever, in  recent  times,  has  been  taken 
under  special  protection  by  the  Bar,  and 
the  definition  of  it  liow  is,  not  only  an  agree- 
ment between  several  to  commit  crime, 
but  they  have  taken  two  hooks  to  their 
line,  and  the  further  description  of  it 
is  to  eff"ect,  or  attempt  to  effect,  even  a 
legal  object  by  means  that  are  considered 
illegal ;  and  thus  a  "  conspiracy  "  is  spelt 
out  by  the  construction  put  upon  the 
means  that  are  used  to  attain  the  object 
sought,  however  legitimate  that  object 
may  be.  Whatever  opinion  I  may  form 
of  the  first  definition  given  of  **  con- 
spiracy," I  do  not  think  there  is  much 
justice  in  the  second  branch,  or  that,  at 
all  events,  it  ought  to  be  brought  under 
your  consideration,  unless  the  offence  was 
so  clear  and  distinct  as  to  be  a  substantial 
offence  in  itself,  that  it  need  not  be  spelt 
out  in  this  way  if  the  ends  sought  were 
legitimate.  Well  now,  let  ns  take  the 
conspiracy  as  it  is,  and  see  whether  there 
are  any  negative  qualities  belonging  to 
the  evidence  produced  by  the  Crown.  It 
has  been  admitted,  even  by  the  Crown, 
that  in  this  case  there  is  no  privacy,  no 
secrecy,  no  definite  agreement  to  do  any- 
thing whatsoever,  but  above  all  no  secret 
agreement — no  secret  society — no  private 
information.  It  has  been  admitted  by  the 
Grown,  that  there  has  not  been  even  one 
act  of  private  communication — ^that  every- 
thing was  openly  avowed,  proclaimed, 
and  published  to  the  world— that  this 
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"  secret  conspiracy  "  has  no  secrecy  at  all. 
And  the  fact  is  so ;  for,  Grentiemen,  the 
evidence  of  our  acts,  as  laid  before  you, 
was  to  be  found  in  the  Dublin  Evening 
Mail,  as  well  as  in  the  Dublin  Eoening 
Post;  and  this  charge  of  ** conspiracy 
was  raked  up  from  that  most  secret  abyss, 
that  most  secret  channel,  the  public  news- 

Sapers.  Beally,  it  is  too  ridiculous  to  be 
efending  one's  self  from  a  charge  of  this 
sort.  Every  act  was  done  before  the  world ;  * 
these  meetings  were  convened  by  public 
advertisements,  with  a  bell  ringing  to 
invite  people  to  attend;  and  yet  those 
who  did  so  have  entered  into  a  **  private  " 
conspiracy.  To  constitute  a  conspiracy 
there  should  be  an  agreement — ^whether 
necessarily  private  is  another  question — 
but  there  should  be  something  to  conceal, 
and  it  should  not  be  an  agreement,  for 
instance,  in  the  presence  of  the  Attorney 
General,  or  Solicitor  General,  or  of  Her 
Majesty's  Serjeant*.  What  a  monstrous 
thing  it  is  to  call  that  a  conspiracy  which 
everybody  knew  of,  everybody  heard  of, 
and  three-fifths  of  the  people  of  this 
country  were  engaged  in.  And  what  was 
the  evidence  that  those  conspirators  as- 
sembled together  ?  —  that  Mr.  Barrett 
attended  at  such  a  meeting ;  and  that  Mr. 
Duffy  attended  once  or  twice  ;  and  that  I 
myself  attended;  and  this  is  the  way  the 
charge  of  conspiracy  is  to  be  spelt  out.  Is 
it  common  sense  ?  Is  it  to  be  endured,  that 
tbat  should  be  denominated  a  conspiracy  ? 
Conspiracy  !  Where  was  this  agreement 
made  P  When  was  it  made  P  How  was  it 
madeP  Was  it  made  in  winter,  or  in 
summer,  in  spring  or  in  autumn  ?  Was 
it  made  on  a  holy-day,  or  on  a  Sunday,  or 
on  a  weekday?  Tell  me  the  hour,  the 
week,  the  month,  the  year  it  was  made. 
In  which  of  the  three  quarters  of  the  nine 
months  did  the  gestation  of  this  conspi- 
racy commence  P  Who  proposed  it  P  Who 
seconded  itP  Who  was  present  at  it? 
Gentlemen,  I  appeal  to  your  common 
sense — to  your  reason  ;  place  yourselves 
for  one  moment  in  my  position ;  suppose 
yourselves  addressing  a  Catholic  jury. 
Consider  for  one  moment,  and  see  how 
you  would  feel,  and  with  wliat  conscious 
inte^ity  you  would  laugh  to  scorn  the 
opinions  of  that  jury  who  would  dare 
to  find  you  guilty  of  conspiracy  under 
such  circumstances.  You  have  neither 
time,  place,  nor  an  individual  with 
whom  any  secret  communication  was 
had — not  the  slightest  shred  of  evidence 
of  that  fact  —  not  the  slightest  par- 
ticle of  evidence  which  could  sustain  a 
charge  of  that  nature.  1  do  not  know 
whether  it  was  said  that  I  was  present  at 
the  concoction  of  this  conspiracy,  at  this 
agreement,  private  or  public;  who  else 
was  there  P  When  and  where  did  it  take 
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place  F    Oagbt  I  not  at  all  events  to  haTe  I 
the  advantage  of  being  able  to  prove  an  ' 
alibi  f    No ;  but  you  must  go  over  nine  \ 
months,  and  toss  up  which  place  or  time  ; 
you  may  select.    I  want  to  know  whether  I 
this  agreement  was  in  writing  or  in  mere  1 
parol  F    If  an  action  at  Nisi  Prius  was 
pending,  and  you  were  to  try  it,  and  that 
action  was  for  the  recovery  of  a  ten  pound  I 
contract,  could  it  be  possible  you  could  I 
find  that  such  a  contract  existed  upon  ' 
such  vague  evidence  as  that  adduced  in 
this  case  P    I  remember  it  was  said  of  a 
judge  who  has  long  since  passed  away, 
that  in  a  case  for  the  recovery  of  ten 
pounds  before  him,  one  of  the  counsel 
observed  that,  although  the  evidence  was 
not  sufficient  in  a  civil  case,  it  would  be 
quite  sufficient  in  a  criminal  case  in  his 
lordship's  court.    And  in  this  case  I  sav 
to  you  that  there  is  not  evidence  enough 
to  support  an  action  for  the  recovery  of 
ten    pounds.     Is    this    agreement    with 
which   we  are   charged    in    the    bill    of 
particulars  P     How    is    the    charge    de- 
scribed P    There  are  so  many  of  them  it 
is   almost  impossible   to  say ;  but  why 
should  we  be  charged  with  entering  into 
an  agreement  and  not  have  that  charge 
set  out  in  the  bill  of  particulars?    My 
Lords,  I  do  not  mean  to  waive  my  rij?ht 
to  the  bene6t  of  that  point.    I  say  this 
charge  is  not  in  the  bill  of  particulars. 
If  it  was  in  writing,  it  should  be  given  in 

.  evidence;  but  the  Crown  are  now  con- 
cluded by  the  omission  of  it  in  their  par- 
ticulars. Why  should  that  escape  your 
notice — ^your  honest,  impartial,  consci- 
entious viewP  Do  you  not  believe  that 
if  there  was  a  conspiracy  it  would  be 
proved,  and  that  the  only  reason  it  was 
not  proved  is  because  it  did  not  exist  P 
The  Attorney  General ^  forsooth,  leaves  it 
to  you — the  agreement  ought  to  be  in 
reality ;  it  is  all  imaginary,  and  you  are 
called  upon  to  find  me  guilty,  if  you 
**  imagine "  that  this  agreement  was 
entered  into.  I  do  not  want  to  speak  dis- 
paragingly of  the  talents  of  the  Attorney 
Oenerah  1  admit  the  ingenuity,  the 
talent,  and  the  industry  with  which  he 
conducted  tbis  case.  He  was  eleven  hours 
at  it— eleven  mortal  hours !  What  did  he 
tell  you  of  the  conspiracy  P  '*  Oh,"  said 
he,  ''wait  awhile,  wait  till  I  come 
to  the  close,  and,  when  I  do  come 
to  the  end,  go  back  to  the  beginning 
(laughter)  and  find  out  the  conspiracy." 
I  say,  Gentlemen,  without  the  lease 
affectation,  if  any  gentleman  could 
have  found  evidence  of  a  conspiracy,  it 
would  have  been  found  by  the  Attorney 
Chneral.  Yes,  he  took  eleven  hours  to 
throw  all  that  garbage  into  your  box. 
There,  said  he,  is  the  FUot  and  the 
Nation  for  yon;  here  are  speeches  and 


publications ;  now  find  out  the  conspiracy. 
I  remember,  on  the  Munster  circuit,  the 
celebrated  Mr.  Egan  was  engaged  for  a 
defendant.  The  case  had  been  stated  by 
a  Mr.  Hoare,  a  gentleman  of  dark  appear- 
ance, who  made  a  powerful  speech  on  the 
merits.  Mr.  Egan  said.  *'  Oh,  I  will  make 
such  answer — 1  will."  Now  he  was  sure 
of  his  jury,  all  he  wanted  was  an  excuse 
for  them.  **  Gentlemen  of  the  Jury,"  he 
commenced,  "you  are  not,  in  deciding 
this  case,  to  be  influenced  by  the  dark 
oblivion  of  a  brow."  A  learned  friend 
sitting  near  him  said,  "  Why,  Egan,  this 
is  nonsense."  "  To  be  sure  it  is,"  was  the 
reply,  *  *  but  it  will  do  for  the  jury  "  (la'ig^- 
ter).  So,  eleven  hours  are  good  enough  for 
you,  gentlemen.  Oh,  it  is  nonsense,  crimi- 
nal nonsense,  to  call  that  conspiracy 
which  takes  eleven  hours  to  develop  it. 
I  remember,  after  Hardy  was  tried  for 
constructive  high  treason,  the  anniversary 
of  his  acquittal  was  for  a  long  time  cele-' 
brated  by  a  dinner ;  and  one  of  the  jury, 
whose  health  was  regularly  proposed, 
always  made  the  same  speech :  "  Mr. 
Chairman  and  gentlemen,"  said  he, 
**I  will  tell  you  why  I  acquitted  Mr. 
Hardy  —  Mr.  Serjeant  Scott  (a)  took 
eleven  hours  to  s^te  the  case,  and  ten 
days  were  spent  in  endeavouring  to  prove 
it.  Now,  I  knew  no  man  could  be  guilty 
whose  guilt  it  took  such  a  long  time  to 
show.  Bring  a  case  of-trenson,  and  I  will 
convict  a  mau,  but  I  will  not  help  an 
Attorney  General  to  make  out  a  case  for 
the  Crown." 

That  was  his  common-sense  view  of  the 
case.  If  a  conspiracy  existed,  the  At* 
tomey  General  would  not  have  taken  an 
hour,  or  half  an  hour,  testate  it ;  he  would 
have  stripped  it  of  its  garbage.  If  there 
was  a  conspiracy,  he  has  ingenuity  and 
talent  enough  to  have  shown  its  existence 
in  an  hour  and  a  half  at  the  utmost,  even 
giving  full  play  to  the  verbiage  of  the 
Bar,  for  which,  though  not  in  my  wig 
and  gown,  I  have  still  a  fellow-feeling. 
If  it  existed,  unquestionably  he  would 
have  shown  yon  when,  where,  how ;  he 
would  have  given  you  all  the  particulars 
of  it.  He,  however,  has  given  you  none ; 
he  made  out  none ;  he  has  left  that  to 
you;  it  was  good  enough  for  you.  Re- 
member that,  in  this  alleged  conspiracy, 
there  is  no  secrecy  imputed;  nothing  is 
left  to  conjecture;  the  entire  is  before 
you;  and  therefore,  as  you  know  it  all, 
there  never  was  a  cause  in  which  the 
Attorney  General  was  less  entitled  to  ask 
a  jury  to  spell  out  somethhig  beyond  the 
case.  Why,  before  the  trial,  the  whole 
country  was  full  of  rumours.    It  was  said 


(a)  Afterwards  Lord  £ldon. 
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that  something  dark  and  atrocions  would 
come  out — ^that  there  was  a  clue  to 
everything.  No  less  than  seven  persons 
were  pointed  out  to  me  as  having  be.' 
trayed  the  secrets  and  plans  to  the 
Government.  One  was  pointed  out  as 
having  been  seen  going  to 'Mr.  Kemmis, 
tl\e  Grown  solicitor,  another  as  having 
been  at  the  Castle,  and  a  third  as  having 
been  at  a  certain  house,  not  far  from  Mr. 
Brewster^s  residence  in  Merrion-square ; 
no  less  than  seven  persons  suffered  in 
their  characters  by  these  rumours  of 
treachery  on  their  parts.  I  merely  said, 
*'  Do  not  mind  these  reports ;  what  can 
they  disclose  when  there  is  nothing  to  be- 
tray? They  may  invent,  but  they  have 
no  secrets  of  ours  to  disclose." 

Now,  I  ask  you,  when  you  came  into 
that  box,  did  you  not  expect  to  have 
heard  something  you  had  not  heard 
before  P  Did  you  not  expect  to  have  some 
plot  discovered,  some  secret  machination 
influencing  and  contradicting  the  nature 
of  our  public  act^P  If  you  did  expect 
it,  was  there  ever  disappointment  so  com- 
plete and  unmitigated  r  Why,  through- 
out the  city,  in  the  clubs,  when  the 
Attorney  OeneraVs  case  was  closed,*  every- 
body said,  "  Is  that  all  P  why,  we  knew 
all  that  before." 

A  conspiracy — this  a  conspiracy  !  Aye, 
Gentlemen,  what  has  become  now  of  the 
dark  designs,  the  stratagems — "  Gorgons 
and  chimeras  dire  "  of  the  imagination — 
what  has  become  of  themP  Vanished; 
nothing  to  be  disclosed — nothing  con- 
cealed. It  would  have  been  the  duty  of 
the  (Government  to  have  proved  them  if 
they  could  have  done  so.  They  had  money 
enough  to  enable  them  to  get  at  the 
secrets  if  they  existed.  They  had  the 
disposition,  too,  for  it  was  their  in- 
terest to  do  so.  We  cannot  conceal  from 
ourselves  that  this  is  not  a  case  merely 
confined  to  the  charge  of  conspiracy ;  it  is 
a  kind  of  Ministerial  trial,  to  see  whether 
this  Ministry,  with  their  conciliation 
policy,  with  their  proposal  for  an  ex- 
tended franchise  in  Ireland,  are  to  retain 
office,  or  whether  we  are  to  have  the 
Whigs  again,  promising  a  good  deal,  and 
doing  very  little,  lliat  is  the  real  ques- 
tion to  be  tried.  No  man  could  have  a 
stronger  motive  in  conducting  this  prose- 
cution than  the  Attorney  General — no  man 
has  so  totally  failed,  and  why  ?  The  rea- 
son is  clear — because  they  had  nothing 
to  betray.  It  is  impossible  the  Govern- 
ment could  have  failed  to  discover  all  the 
secrets  and  plans,  if  any  existed.  They 
had  influence  enough  to  induce  persons  to 
betray.  They  haa  the  patronage  in  the 
Post  Office,  in  the  revenue  police,  and 
especialljr  in  the  constabulary,  to  ofi*er  for 
information  ;    yet    they    procure    none. 


WhyP  because  there  was  nothing  to  be- 
tray ;  and  you  know  it. 

Well,  then,  what  is  the  evidence  P    If 
there  was  nothing  new,  let  us  see  what 
the  old  evidence  was.    The  life  of  an  old 
coat,  they  say,  is  a  new  button.    They 
have  stitched    up    their    case   with   the 
newspapers  which  they  have  flung  before 
you.   The  evidence  consists  of  two  things. 
First,  of  the  meetings  which  have  taken 
place,  and  next,  of  the  newspapers.    To 
spell  out  an  undefined  conspiracy  existing 
in  the  imagination,  without  date,  place, 
position,  or  time,  they  give  as  evidence  of 
it  accoants  of  meetings  detailed  in  the 
columns  of  a  newspaper.    I  will  consider 
each  branch  of  the  evidence  by  itself,  but, 
first,  I  will  ask  what  could  tempt  me,  an 
old  lawyer,  to  enter  publicly  into  a  conspi- 
racy?    I   have   always   boasted   that   I 
would  keep  myself,  and  all  others  who 
acted  with  me,  out  of  the  meshes  of  the 
law.    Twenty  times  have  I  boasted  that 
it  is  mj  principle  and  my  policy  to  pre- 
vent an  infraction  of  the  law.     If  you  nad 
heard  it  charged  that  I  had  entered  into 
a  private  and  secret  conspiracy,  you  might 
have  said,  **The  old  lawyer  thought  he 
would  be  secure  of  his  co-conspirators." 
But  there  is  nothing  of  a  private  conspi- 
racy charged    against   me.    I   therefore 
ask,  not  only  those  who  know  my  senti- 
ments better  than  you  can,  but  I  ask  you, 
who  know  me  principally  by  the  calum- 
nies and  abuse  neaped  upon  me  by  those 
who  are  opposed  to  me — if,   from  your 
opinion  of  my  character,  you  deem  me 
such  an  idiot  or  blockhead  as  to  enter  into 
a  conspiracy  to  the  rain  of  a  cause  dear  to 
my  heart,  and  for  which  I  refused  to  go  on 
the  Bench.    It  is  a  question  whether  I 
did  not  refuse  the  o^ce  of  Chief  Baron- 
ship  before  it  was  even  ofi'ered — but  as  to 
my  having  been  ofiered  the  appointment  of 
Muster  of  the  Rolls,  there  is  no  dispute.(a) 
Gentlemen,   I  know  that  I  have   but   a 
short  time  to  labour  here,  and  that  there 
is  an  eternity  in  which  1  must  soon  enter. 
I  approach  that  awful  judgment  which 
cannot  now  be  long  postponed,  and  do 
you  believe  that  under  such  short  cir- 
cumstances I  would  be  guilty  of  that  with 
which  I  stand  charged  ?    No,  Gentlemen, 
you  cannot  believe  that  I  would  have  the 
cruelty,  the  folly,  the  absurdity  to  enter 
into  such  a  oonspiiacy.    You,  as   Irish 
gentlemen,  put  your  hands  to  your  hearts, 
and  say  if  you  can  believe  it  of  me.    No  ; 
your  verdict  may  imprison  me,  but  it  will 
not  take  from  me  the  consciousness  of  my 
own  innocence,  and  the  conviction  that 
there  is  not  a  man  of  you  would  pronounce 
that  verdict  who  would  not  be  convinced 


(a)    See    the 
voL  2,  p.  11. 
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of  his  mistake.  Perhaps  the  Attorney 
General  wants  you  to  believe  this,  that  1 
was  a  conspirator  without  knowing  it — 
that  I  fell  into  a  conspiracy  as  a  man 
falls  into  a  pit  without  knowing  it  was 
there.  This  was  in  the  open  day.  I  saw 
the  pitfall.  Everything  was  clear,  and  if 
yon  believe  anything  against  me  you  must 
believe  I  was  a  conspirator  without  know- 
ing it — a  conspirator  ignorant  of  con- 
spiracy— and  that  is  the  question  you  are 
selected  to  try.  In  the  technicality  of 
law,  I  would  say  that  even  in  that  case 
there  could  be  no  guilt,  for  there  can  be 
no  guilt  without  guilty  intention ;  but  I 
scorn  to  make  points  of  law — as  a  matter 
of  coknmon  sense  this  is  plain  and  obvious, 
and  1  trust  I  may  say  irresistible.  Oh! 
this  is  a  curious  invention — this  sweeping 
conspiracy  of  the  Attorney  General ;  it  has 
been  so  powerfully  put  to  you  already 
that  I  shall  not  repeat  it  at  any  length — 
that  there  would  be  an  end  to  every  great 
movement  for  the  amelioration  of  numan 
institutions  if  you  were  to  concede  to  the 
Attorney  Chnei'al  a  conspiracy  which  has 
neither  been  stated  nor  proved.  It  is  a 
new  invention  made  at  this  side  of  the 
water.  Some  exceedingly  sagacious  per- 
son here  first  dreamed  of  it;  and  you 
were  to  be  put  as  it  were  into  a  sleep  with 
this  incubus  —  this  imaginary  conspi- 
racy— conspiracy  resting  on  your  con- 
sciences and  minds.  But  why  was  it  not 
soonei-  invented  P  There  was  the  slave  trade 
— would  that  ever  have  been  abolished  if 
the  Attorney  GeneraVs  doctrine  of  conspi- 
racy had  been  enforced  as  law?  Would 
it  ever  have  been  abolished  if  the  judges 
of  the  King's  Bench  had  given  this  doc- 
trine of  consmracy  the  sanction  of  their 
authority?  The  advocates  of  the  aboli- 
tion of  the  slave  trade  had  their  public 
meetings — they  had  their  monster  meet- 
ings— ^they  had  their  aggregate  meetings 
— they  had  their  private  meetings  ;  they 
published  the  guilt  of  the  West  India 
planters,  and  the  cruelty  of  the  slave- 
owners ;  they  made  themselves  bitter, 
unrelenting  enemies  by  so  doing ;  for  it  is 
astonishing  how  much  malignity  arises 
from  that  inherent,  unhappy  propensity 
in  man  for  power  and  authority.  There 
never  was  a  more  formidable  party  than 
that  which  was  arrayed  against  the  slave 
owners.  Government  mi^ht  have  looked 
in  the  newspapers,  and  found  every 
species  of  guilt  charged  against  them. 
Why  was  not  Wilherforce  charged  with 
crnspiracy? — that  man  who  wrote  his 
name  on  pages  of  the  most  brilliant  his- 
tory and  humanities  of  men — wlio  will  be 
revered  as  long  as  worth,  generosity,  and 
piety  are  in  the  world.  Oh!  he  might 
nave  stood,  as  the  humble  individual 
before  you  stands,  accused  of  conspiracy. 


because  he  sought  to  put  an  end  to  the 
thraldom  of  the  slave.  Blessed  be  Heaven, 
the  measure  was  not  carried  until  I  had 
some  part  in  it.  The  venerable  Clarkson^ 
who  is  still  alive,  might  also  be  charged 
with  conspiracy,  and  thus  rendered  unsafe 
in  his  honoured  old  age.  A.h!  Gren tie- 
men,  do  not  presume  to  interfere  between 
humanity  and  its  resources.  Do  not  ven- 
ture to  arrest  the  progress  of  any  move- 
ment for  the  amelioration  of  the  institu- 
tions of  the  country.  Do  not  attempt  to 
take  away  from  your  fellow-subjects  the 
legitimate  mode  of  effecting  useful  pur- 
poses by  public  meetings,  public  canvas- 
sing— speaking  bold  truths  boldly  and 
firmly.  Shut  not  men  up  in  dark  comers 
— drive  them  not  into  concealment — send 
them  not  back  into  conspiracy,  for  then 
thev  would  really  conspire.  In  the  name 
of  Wilherforce  and  Clarlcson  I  conjure  yon 
to  dismiss  from  your  box  with  honest  and 
zealous  indignation  every  attempt  to  pre- 
vent the  millions  from  seeking  peaceably 
and  quietly  to  obtain  an  amelioration  of 
existing  institutions.  1  rejoice  that  I  was 
a  sharer  in  that  conspiracy.  I  care  not 
though  the  gloom  of  a  prison  should  close 
upon  me,  my  heart  rewards  me  with  the 
consideration  that,  humble,  ungifted,  and 
undistinguished  as  I  am,  I  had  the  honour 
to  belong  to  that  conspiracy  by  which  the 
slave  trade  was  abolished.  I  attended  a 
meeting  for  that  i-urpose,  and  i^oured  oat, 
perhaps  with  more  talent  than  the  inspi- 
ration of  liberty  could  ever  give  for  any- 
thing else,  my  indignant  load  of  contempt 
on  those  who  practised  slavery,  and  tram- 
pled under  foot  the  humanity  and  kindli- 
ness of  our  nature.  I  had  a  share  in  that 
movement.  Oh!  how  would  they  hare 
stared  if  this  doctrine  of  conspiracy  had 
been  sooner  invented,  and  the  slave  oound 
for  ever,  till  somebody  with  milk-and- 
water  accents — with  mild  tea-table  talk 
—endeavoured  to  persuade  someone  to 
abolish  it  (laughter) -until  someone  went 
to  America  and  spoke  soft  things  to  the 
owners  of  the  negroes,  and  having  in  as 
gentle  a  way  as  possible  insinuated  the 
atrocities  practised  towards  the  slaves, 
then,  by-and-by  proceeded  to  coax  the 
owners,  and  win  upon  them  to  consent  to 
the  abolition  of  slavery.  Oh  !  Gentlemen, 
it  was  the  calling  down  of  public  indigna- 
tion, the  rousing  of  all  that  was  virtuous 
in  the  public  mind,  and  that  heaven- 
descended  spirit  of  persevering,  open,  bold 
humanity,  that  shook  off  the  fetters  of  the 
negro  and  re-established  him  in  freedom. 
What  would  become  of  Reform  in  Parlia- 
ment if  such  demonstrations  of  public 
opinion  had  not  been  made  P  Was  there 
a  man  among  the  Whig  aristocracy  that 
did  not  approve  of  it,  not  join  in  such 
demonstrations?  Were  there  not  great 
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meetings  held  P    You  have  heard  of  the 
Birmingham  meetings,  and  hundreds  of 
other  meeting,  for  the  purpose  of  obtain- 
ing Parliamentary  Eeform.    What  Reform 
in  Parliament  could  be  obtained  without 
such    meetings?     At    the    time    of   the 
agitation  for  Catholic  emancipation,  the 
most  eminent  lawyer  of  that  period — and 
the  Attorney  General  will  not  think  that  I 
pay  him  no  respect  when  I  say  ho  was  his 
superior,  certainly  his  equal— he  was  an 
eminent  lawyer,  and  had  as  strong  and 
as  conscientious  an  antipathy  to  Catholic 
emancipation  as  any  man  could  have ;    I 
do  not  believe  there  was  a  more  decided 
or  honest  opponent  of  that  measure  than 
Mr.    Saurin  —  he  thought  the  law   was 
V  iolated  by  that  agit ation.    He  prosecuted 
some  of  those  engaged  in  it.    He  was 
defeated  in  one  trial,  and  he  succeeded  in 
another.    But  would    he    ever    dream — 
would  he,  in  the  very  wildness  of  imagina- 
tion, think  of  turning  the  efforts  made  for 
Catholic  emancipation  into  a  conspiracy  ? 
I  was  prosecuted  for  words  spoken.    My 
friend  on  my  left  (Mr.  Sheil)  was  prose- 
cuted for  words  spoken,  but  the  Attorney 
General  never  thought  of  violating  the 
constitution  by  turning  those  efforts  for 
emancipation  into  a  conspiracy.    Yet  had 
not  we  our  county  meetings,  our  province 
meetings,    our    simultaneous    meetings? 
On  the  30th  of  January  1829,  did  not  all 
the  Catholics  of  all  the  parishes  in  Ireland 
meet?    Why,   indeed,  that    could   have 
been  wrested  into  a  conspiracy,  if  any- 
thing could.    Upon  one  day  every  parish 
in  Ireland  met.    On  one  day  they  pro- 
claimed a  determination  to  persevere  till 
they  obtained  religious  equality.    No  man 
ever  dreamed  of  turning  that  into  a  con- 
spiracy.   It  was  reserved  for  our  time, 
for  our  day,  for  the  glory  of  the  present 
Attorney  General,  to  find  out  that  which 
none  of  his  predecessors  could  possibly 
discover.    Gentlemen,  at  the  present  mo- 
ment a  very  serious  question  is  in  agita- 
tion in  England.    There  is  the  Anti-Corn 
Law  League.    They  say,  and  I  say,  the 
object  of  that  league  is  to  obtain  cheap 
bread  for  the  poor,  and  to  increase  the 
number  of  persons  employed.    But  I  am 
not  going  into  that  question;  we  have 
enough  of  our  own ;  we  know  that  they 
and  the  Anti-Slavery    Society  collected 
money  from  abroad,  as  well  as  at  home ; 
that  they  have  used  the  boldest  language, 
language  for  which  the  Rev.  Mr.  Fisher 
has  accused  them  of  promotinpr  assassina- 
tion and   incendiarism.     Gentlemen,   we 
are  free  from  even  the  accusation  of  thi^. 
But  what  is  this  precedent  to  bo  given 
for?    Is  it  to  be  sent  over  to  England, 
that  there  is  the  authority  of  this  Court, 
or  any  part  of  the  Court,  to  put  down  the 
glorious  struggle  there,  which  would  give 


men  markets,  and  give  com  in  exchange 
for  manufactures,  and  give  cheap  bread 
to  the  poor  ?  Is  that  to  be  turned  into  a 
conspiracy  ?  Ah,  no !  Englishmen  are 
bafe  m  the  glorious  integrity  of  the  jury- 
box.  Yes,  they  are  safe,  for  there  would 
not  be  a  single  juror  sworn  upon  any  such 
trial  as  this,  who  had  been  educated  in 
strong  opposite  opinions  to  the  accused. 
In  England,  whoever  differs  with  violence, 
and  upon  principle,  with  the  traverseitj, 
would  not  be  sworn  upon  the  jury.  No, 
they  are  safe.  The  angel's  wing,  mount- 
ing from  the  pure  jury-box,  protects  them 
from  it.  I  would  be  mocking  you  in  tell- 
ing you  that  the  English  would  be  in 
danger ;  do  you  protect  us  as  an  English 
jury  would  protect  them,  and  I  will  re- 
quire no  more,  I  will  be  satisfied  with  no 
loss.  A  celebrated  French  author  says — 
and  I  do  not  quote  him  in  approval  of  the 
conduct  of  the  French,  for  no  man  abhors 
more  sincerely  or  more  intensely  than  I 
do  their  infidel  republicanism — on|e  of 
their  great  men  has  said : 

*'Yoa  cannot  make  a  revolution  with  rose 
water.'* 

He  would  effect  it  by  blood,  but  I  will 
effect  it  by  public  opinion,  by  a  little  Irish 
spirit,  enlivened  by  a  little  of  potheen,  or 
at  least  of  the  Quceu's  whiskey. 

Now  let  us  come  to  the  menagery  of 
evidence  brought  forward  to  sustain  this 
case :  I  told  you  there  were  two  classes 
of  evidence— if  I  am  not  wrong  in 
using  the  word  brought  forward  by  the 
Atiomey  General — monster  meetings  and 
newspaper  publications.  I  will  take  each 
separately.  I  am  not  here  to  deny  that 
those  meetings  took  place;  on  the  con- 
trary, I  admit  that  they  did,  and  that 
they  were  monster  assemblages,  consist- 
ing of  tens  and  hundreds  of  thousands. 
It  has  been  somewhere  said  that  the 
magnitude  of  a  meeting  alone  would  make 
it  illegal ;  but  I  give  so  little  of  weight  to 
such  an  assertion,  that,  not  thinkmg  it 
worthy  of  refutation,  I  shall  not  stop  to 
discuss  it.  But  I  at  once  admit  that 
those  meetings  took  place,  and  I  will  ask 
you,  Gentlemen  of  the  Jury,  was  the  life 
of  any  man,  woman,  or  child,  nay,  of  any 
animal,  lost  at  them  ?  You  unanimously 
answer  that  there  was  not.  Was  anyone 
struck  or  injured  in  the  slightest  degree 
at  those  meetings  ?  You  answer  no,  unani- 
mously. Was  any  female,  young  or  old ,  ex- 
posed at  them  to  any  outrage  or  indelicacy 
of  conduct  ?  You  answer  not  one.  Was 
there  one  shilling's  worth  of  property 
belonging  to  any  individual  destroyed  or 
injured?  You  also  answer  unanimously 
in  the  negative.  Oh  yes,  I  forgot,  I  have 
perhaps  exaggerated  here ;  for  a  police- 
man, m  colom-ed  clothes,  was  put  on  the 
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table,  who  described  the  ferocious  assault 
made  by  the  people  coming  from  Carlow, 
who  very  nearly  overturned  an  old 
woman's  gingerbread  stand.  Now,  Gen- 
tlemen, 1  put  it  to  yon,  does  not  that 
speak  a  foregone  conclusion?  If  there 
had  been  any  other  violence,  would  not 
the  Crown  be  readv  with  the  evidence 
to  prove  it?  But  the  whole  amount  of 
injury  done  was,  that  a  gingerbread 
stand  was  nearly  upset,  and  even  of  that 
accident  the  poor  woman  who  owned  it 
did  not  complain.  Oh,  Gentlemen,  it  is 
ridiculous,  but  it  is  the  prosecution  which 
is  so.  There  was  no  violence,  no  injury 
to  property,  not  the  least  violation  of 
morals  or  even  of  good  manners.  Not 
even  an  accident  or  casualty  of  the  most 
insignificant  nature  occurred  at  any  of 
those  meetings.  Now,  is  it  not  a  strange, 
an  extraordinary  thing  to  tell  me,  that  I 
infuriated  the  people  to  such  an  extent 
by  those  asseinblages,  that  they  were  on 
the  very  verge  of  rebellion — while  their 
conduct  is  so  exemplary,  and  their  cour- 
tesy to  each  other  such,  that  not  even  an 
accident  occurred  on  any  of  those  occa- 
sions P  At  these  meetings  might  be  seen 
the  grave  matron,  with  her  grown-up 
daughters— aye,  and  the  young  mother, 
with  her  infant  in  her  arms,  passed 
through  the  midst  of  the  immense  crowds 
unharmed,  almost  untouched.  Oh!  it 
would  have  delighted  you  to  see  the  men 
make  a  living  wall  of  protection  for  the 
females  as  they  passed.  Their  brothers 
and  their  fathers  were  there  too,  and, 
knowing  the  spirit  of  the  meetings,  they 
confided  them  to  the  crowd  without 
apprehension.  And  so  help  me  heaven — 
no,  I  withdraw  that  solemn  expression — 
there  could  not  be  more  emphatic  evi- 
dence of  the  total  absence  of  outrage, 
violence,  or  anything  tending  to  it,  than 
the  electricity  of  aflectionate  feeling  and 
sentiment  which  pervaded  those  monster 
assemblages.  There  is  not.  Gentlemen, 
a  countiy  in  the  world,  except  our  own, 
where  such  meetings  could  have  taken 
place  with  the  same  results ;  and  there  is 
not  in  the  world  a  people  who  could  have 
conducted  themselves  in  such  an  ex- 
emplary manner,  except  the  persecuted 
and  calumniated  people  of  Ireland — that 
"  filthy  and  felomous  multitude,"  as  the 
Times  calls  them ;  yet  there  are  no  people 
on  the  face  of  the  earth  who  could  afibrd  i 
such  a  specimen  of  moral  dignity  and 
elevation.  But  they  have  been  educated 
in  this  quiet  and  courteous  demeanour — 
their  peaceable  struggle  for  forty  years, 
for  Emancipation  and  for  B^jpeal,  has 
educated  them  in  the  doctrine  and  prac- 
tice of  sublime  and  pacific  determination ; 
and,  thank  heaven,  that  pacific  determina- 
tion is^ot  ruffled  by  anything  occurring 


in  this  Court.  No,  Gentlemen  of  the 
Jury,  they  will  abide  your  verdict 
patiently.  They  may  disapprove  of  it  as 
men  usually  do  of  a  verdict  adverse  to 
their  feelings  and  wishes ;  but  there  will 
be  no  violation  of  the  law,  whatever  your 
verdict  may  be,  and  whatever  may  be 
the  fate  of  the  humble  individual  who 
addresses  you,  and  who  boasts  that  he  is 
the  educator  of  the  Irish  people  in  the 
lesson  of  legal,  peaceable,  and  continuous 
political  exertion. 

But  it  is  said,  Gentlemen  of  the  Jury, 
that  large  meetings  necessarily  lead  to 
intimidation.  Do  they  P  Gentlemen,  ask 
yourselves  that  question.  Were  not  all 
the  magistrates  of  the  various  districts  in 
which  those  meetings  occurred  witnesses 
of  them,  and  most  of  those  who  remain 
in  the  commission  of  the  peace,  and  un- 
favourable to  Repeal,  and  why  were  they 
not  produced  P  Why  were  not  all  the 
clergymen  of  the  Established  Church — 
why  were  not  all  the  most  timid  persons, 
whether  in  pantaloons  or  petticoats,  pro- 
duced to  bear  testimony  to  this  intimi- 
dation P  Why,  because  they  could  not 
conscientiouslv  swear  that  there  was  any- 
thing approaching  to  intimidation.  Thus, 
with  the  most  ample  opportunities  of 
adducing  the  most  abundant  proofs  of 
intimidation,  if  it  existed,  there  was  an 
utter  absence  of  evidence,  &nd  did  not 
that  absence  of  evidence  speak  trumpet- 
tonguedP  I  tell  the  Attorney  General^ 
that,  having  at  his  command  witnesses  of 
the  most  unimpeachable  character,  if 
those  meetings  were  productive  of  any 
dread  to  any  portion  of  the  public,  he 
utterly  neglected  his  duty  in  not  pro- 
ducing them,  if  they  could  have  deposed 
to  such  a  statement.  But  not  a  particle 
of  such  evidence  had  been  produced,  for 
the  sufficient  reason  that  it  did  not  exist. 
The  police,  to  a  man,  deposed  to  the 
perfect  tranauillitv  which  existed.  The 
police  might  nave  been  asked,  did  not  any 
one — did  not  the  most  timid  complain  P 
but  no  such  interrogatory  was  put,  for 
they  had  already  said  everything  was 
perfectly  quiet.  But  there  is  another 
feature  in  those  meetings  to  which  I 
shall  call  your  attention.  At  not  one  of 
those  meetings  was  there  any  mandate 
or  authority  disobeyed — no  magisterial 
warrant  was,  in  the  slightest  degree,  re- 
sisted— no  message  from  any  official  per- 
sonage or  quarter  treated  with  disregard 
— no  police  inspector  resisted  or  dis- 
obeyed— no  announcement  of  their  legal 
authority  treated  with  contempt.  If  those 
meetings  were  dangerous  to  the  public 
peace,  why  not  proclaim  them?  If  we 
were  seditious,  why  not  warn  us  P  And, 
when  the^  were  at  length  proclaimed, 
after  havmg  been  permitted  for  months 
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to  proceed  without  a  hint  of  illegality, 
was  not  the  proclamation  at  once  obeyed  P 
Yet  we  are  branded  as  conspirator.^ — ^yes, 
conspirators  bbeying  the  law  and  enforc- 
ing it.     Gentlemen  of  the  Jury,  we  have 
witnessed  many  misfortunes  in  our  coun- 
try ;  we  havo  many  causes  of  bitter  and 
relentless    animosity  amongst    us.      Oh, 
Grentlemen,  your  verdict,  I  feel  the  fullest 
confidence,   will  not   be  an  addition    to 
those  misfortunes  and  to  that  animosity, 
but,  on  the  contrary,  be  the  means    of 
calming  the  troubled  waters,  and  smooth- 
ing the  asperity  which  has  caused  so  much 
uimappiness.    No,  Gentlemen,  no — these 
meetings    were    not    illegal;    they  were 
peaceable  meetings,   suited   to  the  pur- 
poses for  which  they  were  convened.    If 
It  had  been  at  one,  or  two,  or  three,  or 
ten  of  those  meetings  this  peaceable  con- 
duct was  observed — if  it  had  been  only  at 
a  few  of  them  this  conduct  distinguished 
the  behaviour  of  the  people — ^it  might  be 
said  to  be  casual.     But  no,   it  was  the 
same  at  them  all ;  the  entire  thirty-seven 
included  in  the  indictment  come  within  the 
same  catalogue;  they  were  peaceable  by 
design.     We    have    received    the    same 
answer — peace — in  reference  to  every  one 
of  them.    The  Government  knew  of  those 
meetings  ;  everybody  knew  of  them ;  and 
why  were  they  not  impeded  if  they  were 
illegal  ?    I  am  not  one  of  those  who  say 
that  the  Attorney  General  endeavoured  to 
entrap  persons  into  criminality.     I  say 
no  such  thing.    I  do  him  more  justice. 
1  say  that  he  did  not  prosecute  or  inter- 
fere, because  there  was  no  ground  for 
prosecuting,  because  there  was  no  ground 
for  interference.     I  do  not  utter  one  word 
of  reproach  or  calumny  against  him.    I 
am  told,  my  Lord,  that  a  few  minutes  ago 
I  used   the    equivocal  word    design,   in 
reference  to  the  peaceableness  of  those 
meetings,  but  I  only  used  it  in  its  true 
meaning.     The  design  to  be   peaceable 
existed  before  one  of  those  meetmgs  took 
place.    It  exists  now,  and  it  will  continue 
to  exist  on  the  t)art  of  the  people.    When 
I  spoke  of  design  I  spoke  of  the  education 
of  the  Irish  people,  thai  education  which 
taught  them  that  the  only  way  to  obtain 
valuable  amelioration  was  by  acting  peace- 
ably, and  in  strict  conformity  with  the 
law. 

I  have  now  done  with  those  meetings, 
and  I  ask  you,  Gentlemen  of  the  Jury, 
what  evidence  are  they  of  the  existence  of 
a  conspiracy?  I  leave  that  matter  to 
your  consciences,  to  your  integrity,  as  my 
countrymen.  What  care  I  about  your 
political  opinions?  what  care  I  about 
your  political  sentiments?  you  all  know 
that  you  must  answer  before  your  Maker 
for  your  verdict.  I  leave  the  responsi- 
bility to  you.    Well,  as  I  said  before,  I 


will  leave  those  meetings,  and  come  to 
the  next  evidence  as  to  this  conspiracy, 
which  is,  the  newspapers.     Do  not  ima- 
gine I  am  going  to  detain  you  canvassing 
the  sentences  in  them ;  that  has  been  very 
ably  done  already.     1  will  only  take  up 
the  general  nature  of  the  evidence  in  this 
respect,  and  1  submit  to  you,  Gentlemen, 
that  with  the  exception  of  the  speeches 
proved  to  have  been  delivered   by  me, 
those  newspapers  ore  no  evidence  against 
me     unless     the      conspiracy    is     first 
proved;     and    see     what    a   circle     is 
pointed  out  for  you  to  travel  over,  so  far 
as  they  are  concerned.    Are  you  to  go 
round  and  spell  out  oonspirncy  P  for  they 
are  not  evidence,   unless  there  be   con- 
spiracy.   I  leave  that  to  the  Court  as  a 
matter  of  law.    But*  suppose  they  go  to 
you  as  evidence  at  all,  what  is  their  sub- 
stantial weight  against  me?     There  is 
not  the  least  proof  that  I  ever  saw  any  of 
those  newspapers,  there  is  not  the  least 
proof  of  any  connexion  between  me  and 
any  of  those  newspapers.    It  will  be  seen 
by  their  dates  that  at  the  time  the  very 
harshest  paragraphs  appeared  in  them  I 
was  not  even  m  town.     But  it  is  proved 
that  at  the  Association  I  distinctly  dis- 
avowed that  any  newspaper  was  the  organ 
of  our  body.    It  is  said  that  we  circu- 
lated those  newspapers,  but  the  efiTeot  of 
that  evidence  amounts  to  this  only,  that 
those  who  subscribed  a  certain  sum  of 
money  allocated  a  part  of  that  money  to 
the  choice  of  a  newspaper,  and  they  se- 
lected what  newspaper  they  pleased.    The 
newspaper  sent  to  them  was  their  own 
choice,  and  you  will  recollect.  Gentlemen, 
it  was  we  proclaimed  that  not  one  of 
them  was  the  organ  of  the  Association. 
It  is  also  said  that  they  contained  libels ; 
if  they  did,  why  were  not  the  proprietors 
of  them  punished?    You  will  recollect, 
my  Lords,  when  we  sent  those  newspapers 
according  to  the  directions  given  to  us  by 
the  parties,  those  newspapers  were  sub- 
ject to  the  libel  law ;  if  there  was  libel  in 
them  it  was  the  province  of  the  Atwi-ney 
General  to  prosecute  the  publishers;   it 
was  not  my  duty  to  examine  them — it  wap 
his.     The  fact  is,  the  Attorney  General 
would  have  prosecuted  in  these  cases  if 
he  thought  it  worth  his  while,  and  he  did 
not.    What,  after  all,  have  those  news- 
papers done?    Of  what  have  they  been 
guilty?      Of     publishing    a    parcel    of 
speeches,  which  I  question  if   any  one 
of  them  would  be  remembered  if  it  were 
not  for  this  trial.     It  is  giving  fictitious 
and  absurd  importance  to   these    news- 
papers.   But  they  are  charged  with  ex- 
citing the  people  to  riot,  violence,  and 
tumult.    Did  they  ever  produce  it?    Was 
it  proved  that  it  flowed  from  any  one  of 
them  ?    No ;  they  stand  in  that  respect 
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acquitted.  They  prodnced  no  deleterions 
effect  whatsoever.  There  are,  Gentlemen, 
belonging  to  this  entire  case,  and  espe- 
cially on  the  topic  on  which  T  have  just 
addressed  yon,  other  things  to  be  ob- 
served. You  have  to  decide  whether  that 
political  problem  I  have  sought  to  solve — 
whether  that  political  theory  I  have  en- 
deavoured to  realize — in  fact,  the  avowed 
and  boasted  one  of  mj  political  life,  is 
of  a  nature  to  be  considered  fairly  and 
houestly  illegal  P  You  will  take  my  pub- 
lic actions  into  your  consideration,  and 
form  your  judgment  upon  them ;  and  I 
ask  you  then  to  say,  whether  peace  and 
obedience  to  the  law  have  not  been  the 
great  and  leading  principles  of  my  life. 
The  Attorney  General  himself  has  admitted 
the  peaceable  natar^  of  my  intentions; 
and  nothing  could  be  more  fair  than  the 
reading  of  those  portions  of  the  news- 
papers which  showed  this.  My  mottoes 
of  peace  were  proved  over  and  over  again 
in  this  Court.  One,  you  will  recollect,  is : 
"  Whoever  couimits  a  crime  gives  strength 
to  the  enemy."  That  motto  is  on  the  walls 
of  the  building  in  which  we  meet ;  it  is 
inscribed  on  our  banners,  and  it  is  the 
constant  subject  of  our  conversation. 
Peace  in  every  shape  and  form  has  been 
the  principle  on  which  we  acted.  Another 
of  our  mottoes,  and  one  which  I  have 
repeated  over  and  over  again,  is :  "  That 
no  political  advantage  whatever  is  worth 
one  drop  of  human  blood."  I  disclaim 
physical  force  at  all  times,  and  in  every 
contingency,  except  in  the  actual  brutal 
attack  of  civil  war.  I  proclaimed  my 
abhorrence  of  the  shedding  of  one  drop 
of  blood  in  looking  for  Catholic  Emanci- 
pation. I  succeeded  in  carrying  it  with 
the  might  and  power  of  that  principle. 
Look  to  the  agitation  of  that  measure; 
look  to  the  struggles  to  attain  it,  and  you 
will  find  that  not  one  single  drop  of  blood 
was  shed.  Look  to  our  struggles  for 
Eepeal  hitherto.  It  has  been,  and  will 
always  be  our  boast,  that  not  one  single 
drop  of  blood  was  shed.  Is  it  right  to 
prosecute  the  man  who  has  laid  that 
down  as  the  basis  of  his  ])olitical  conduct? 
Is  it  right  to  call  my  acts  a  conspiracy, 
and  leave  open  the  man  who  would  look 
for  measures  by  violence  and  take  them 
by  force?  I  belong  to  a  Christian  per- 
suasion,  the  principle  of  which  is,  that 
no  quantity  of  advantage,  no  quantity  of 
profit  to  Church  or  State,  not  even  heaven 
itself,  was  permitted  to  be  attained  at  the 
expense  of  any  one  crime ;  and  that  no 
sin  could  be  iastified  or  palliated  by  any 
amount  of  advantage,  however  consider- 
able. If  there  were  in  that  box  any  co- 
believer  with  me,  I  need  not  repeat  that 
principle,  because  he  would  be  able  to 
inform  you  of  the  doctrines  which  he  and 


I  profess.  The  entire  tenor  of  my  life 
proves  the  sincerity  with  which  I  have 
made  the  announcement  of  my  principle. 
I  have  announced  it  over  and  over  again ; 
and  so  often  that  there  is  no  circum- 
stance of  my  life  could  make  you  doubt, 
for  a  moment,  the  sincerity  of  my  pro- 
fessions. 

My  Lords,  it  has  been  proved  suffi- 
ciently iu  the  newspapers ;  and,  if  not,  it 
is  perfectly  well  known  that  no  man  ever 

r)S3essed  so  much  of  public  confidence  as 
do.  I  will  say  **  possessed  it."  No  man 
has  so  unremittingly  as  I  have  obtained 
the  confidence  of  the  Catholic  laity  of 
every  class,  not  only  those  who  are  our 
party,  and  may  look  to  a  change  for 
amelioration,  but  the  Catholics  of  the 
middle  classes,  the  higher  orders,  the 
Catholic  clergy,  and  the  Catholic  epis- 
copacy. I  have  obtained  their  confidence 
by  the  assertion  of  the  principles  which  I 
have  stated ;  by  the  sincerity  with  which 
I  have  entertained  and  announced  them. 
How  long  could  I  have  possessed  that 
confidence,  how  long  could  I  possess  it,  if 
I  were  a  base  deceiver,  if  I  did  not  show 
by  years  and  years  of  public  activity,  the 
ener^  as  well  as  the  cojatinuance  of  my 
political  career,  and  the  purity  of  my 
sentiments  ?  I  stand  before  you  surrounded 
by  my  fellow-countrymen.  I  have  earned 
that  confidence  which  no  man  could  earn 
who  wished  to  perpetrate  crime  ;  which  no 
man  could  preserve  for  nearly  forty  years 
unbroken,  unmitigated,  complete,  and 
entire.  Charge  not  your  fellow-country- 
men with  whom  you  differ  in  opinion 
with  being  deceivers ;  they  cannot  be  so, 
they  are  not  so  ;  do  not  tell  them  that  they 
are  countenancing  hypocrisy  and  giving 
credence  to  pretence,  protection  to  im- 
position. It  IS  not  so  ;  you  cannot  believe 
it ;  the  public  would  not  believe  it ;  Eng- 
land, prejudiced  as  she  is  against  us, 
would  not  believe  it ;  Europe  would  start 
at  it.  I,  a  Catholic,  am  pleading  before  a 
Protestant  jury,  in  the  presence,  I  may 
say,  of  the  monarchs  and  people  of  the 
earth ;  and  I  implore  of  you  to  consider 
whether  you  will  tarnish  all  your  fellow- 
countrymen,  including  many  Protestants 
of  the  first  respectability,  by  any  verdict 
which  would  seem  to  doubt  for  a  moment 
the  perfect  sincerity  of  the  doctrine  of  my 
whole  life,  the  pride  and  boast  of  my 
existence,  the  comfort  and  consolation  of 
my  declining  years,  and  my  hope  for  a 
higher  and  more  awful  tribunal.  No, 
Gentlemen,  I  do  not  do  you  justice  in 
urging  this  so  strongly  upon  you ;  you  are 
incapable  of  taking  such  a  view  of  the 
case.  You  may  observe,  and  it  is  almost 
the  only  remaining  observation  I  shall 
urge  upon  this  point,  that  an  imputation 
was   never  oast  upon  my  sincerity.      I 
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doubt  whether  ifc  was  ever  impng^ed ;  I 
never  heard  it  impugned,  and  I  am  qnite 
sure  it  ought  not  to  be  so.  It  is  not 
possible  for  you  to  believe  that  I  would 
desert  the  principles  of  which  I  boast,  or 
forsake  those  doctrines  which  have  been 
the  life-blood  of  my  political  existence, 
and  enter  into  a  foul  conspiracy.  I  have 
been  more  successful  by  the  course  which 
I  adopted  than  I  would  have  been  had  I 
taken  another.  I  have  been  successful, 
because  I  acted  upon  the  principle  of 
justice,  charity,  obedience  to  tlie  law,  and 
the  total  abhorrence  of  force  and  violence. 
You,  therefore,  cannot  believe  that  I  would 
desert  every  principle  of  my  life,  and 
enter  into  a  conspiracy  utterly  inconsistent 
with  everything  that  has  yet  occurred  in 
my  public  conduct. 

But  it  is  not  ^on  these  grounds  alone 
that  I  rely.  There  have  been  other 
incidents  in  my  political  career,  which 
give  the  lie  to  such  a  suspicion.  Eight 
years  ago  I  opposed  the  alarming  com- 
Dination  of  Dublin  workmen  at  the  peril 
of  my  life,  and  by  persuading  them  of  the 
folly  and  rashness  of  their  conduct,  put  an 
end  to  the  outbreak  of  crime.  I  have 
always  denounced  Bibbonism. 

lO*Connell  proceeded,  in  proof  of  his 
good  faith,  to  refer  to  his  opposition  to 
Ribbonism  and  the  new  Poor  Law.] 

With  regard  to  American  assistance.  I 
informed  the  Americans  that  the  Irish 
people  would  not  take  any  support  from 
them  which  could  in  the  slightest  degree 
prove  disparaging  to  iheir  allegiance  to 
the  Sovereign  of  these  realms,  and  L  went 
on  denouncing  the  slave  trade,  though 
the  Southern  States  were  collecting  sub- 
scriptions to  help  us.  The  democratic 
party  in  France,  headed  by  Monsieur 
Ledru  BoUin,  proffered  us  their  sympathy 
and  support.  That  party  hates  the  Eng- 
lish nation.  I  rejected  his  support.  Even 
the  present  monarch  of  France  I  have  not 
attenipted  to  win  over.  It  may  be  said 
that  I  speculated  upon  the  restoration  of 
the  elder  branch  of  the  Bov/rhons  to  the 
throne,  and  that  I  expected  Henry  the 
Fifth  to  be  King ;  but  I  should  be  very 
Borry  indeed  to  wait  for  the  Repeal  of  the 
Union  till  that  event  takes  place.  1  do 
not  conceal  my  opinion  that  Europe  will 
not  be  perfectly  safe  till  that  branch  of  the 
family  be  restored  to  the  throne.  They 
have  a  better  title  than  any  other  monarch. 
No !  a  better  title  than  that  of  our  gracious 
Sovereign  does  not  exist ;  but  they  have  a 
better  title  than  the  present  King  of 
France.  From  that  King  I  have  refused 
the  slightest  assistance.  Nay,  more.  I 
hurled  my  indignation  against  the  man 
who  had  delivered  over  the  children  of 
Franco  to  be  instructed  by  infidel  pro- 
fessors* 


You  have  seen  ny  conduct  with  respect 
to  the  Chartists.  You  remember  they 
were  up  in  arms;  up  in  insurrection 
throughout  Euglaid  ;  crowding  in  thou- 
sands  and  tens  of  thousands  through  all 
her  manufacturingtowns  ;  their  doctrines 
were  spreading;  thiir  disciples  increasing, 
for  there  was  something  fascinating  for 
the  poorer  classes  in  the  principles  of  the 
Charter.  It  proposed,  in  truth  and  sub- 
stance, a  violation  of  all  property.  Its 
followers  were  numerous ;  they  offered  mo 
aid.  If  I  were  a  hjpocrite,  should  I  have 
refused  it  P  I  denounced  them  ;  I  de- 
nounced their  doctrines;  I  drove  them 
from  Ireland;  I  prevented  the  Irish  in 
Manchester  from  joining  them. 

Gentlemen,  there  is  another  matter  to 
which  I  would  wish  to  call  your  attention 
— my  constant  avowed  allegiance  to  the 
Sovereign;  that  you  will  find  in  all  the 
newspapers.    Her  name    is  never    men- 
tioned but  with  respect;  and  when  I  had 
to  make  a  speech  in  some  degree  deroga- 
tory to  the  respect  due  to  a  royal  lady, 
you  find  me  making  a  distinction  between 
her  and  her  Ministers.    I  made  that  clear 
distinction,  that  constitutional  distinction, 
and  I  do  complain  somewhat  of  the  Attov' 
ney   GenercU^s  conduct  here.    He  had  no 
right  to  say  that  there  was  a  particle  of 
disloyalty  in  those  remarks.    If  I  did  not 
make  any  distinction  at  all,  it  would  have 
been  quite  open  for  me  to  comment  on 
that   speech;  but  what  becomes  of  the 
assertion  that   I  have  been  guilty  of  dis- 
loyalty in  the  remarks  I  made,  when  I 
did   draw  a  marked  distinction  so  often 
that  the  repetition  was  almost  nauseating. 
Thank  heaven !  there  is  nothing  to  attaint 
my  loyalty,  nor  has  the  attempt  ever  been 
made.     That  I  have  proclaimed  in  lan- 
guage which  admits  of  no  dispute.    I  have 
come  to  that  time  of  life  at  which  it  could 
do  me  no  good,  or  procure  anything  for 
me,  to  boast  of  my  loyalty ;  but  there  is 
not  an  expectant  in  this  Court  who  could 
have    more    frequently  or    strongly  ex- 
pressed it.    I  do  complain  that  the  Attor- 
ney Oeiieral  behaved  unfairly  in  the  re- 
marks he  made  on  this  subject.    He  read 
the    Queen's   speech,    and    also,   on    the 
authority  of  a  newspaper,  statsd  that  I 
had  used  the  expression,  **  Judy  took  an 
unfair  advantage  of  us,**  in  speaking  of 
Her  Majesty.    Now,   I  said  it  was  the 
Minister's    speech,    and    it    was  of   the 
ministerial  scolding  I  spoke  when  I  used 
that  expression ;  to  that  I  referred,  and 
nothing  else ;  and  I  did  say,  that  in  not 
allowing  us  to  reply,  "  Judy  was  unfair — 
she  did  not  let  us  mnke  answer,"  speaking 
of  the  Ministers  and  of  their  speech.     I 
have  to  complain  here  that  I  have  been 
badly  treated.    I  mean  the  learned  gentle- 
man no  discourtesy,  I  do  not  wish  to  say 
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anything  harsh;  bnl  I  tell  him  ib  is 
utterly  I'alse  that  I  ever  used  snch  a  word 
with  reference  to  Htr  Majesty.  I  dis- 
claim, abhor,  hate,  aid  despise  the  man 
who  could  use  such  hngnage  with  refer- 
once  to  Her  Majesty.  I  have  never  been 
accused  of  discourtesy  to  wards  the  gentler 
Bex,  who  form  so  mudi  of  our  happiness  ; 
and,  least  of  all,  coulc  I  apply  such  terms 
to  one  who  is  at  onca  our  beloved  Sove- 
reign, and  of  a  sex  w'aich  forms  our  chief 
comfort  and  consolation.  I  have  detained 
you  longer  than  I  thought  Respecting  my 
public  conduct.  To  you  I  leave  it ;  but 
having  in  reserve  the  consolation  of  know- 
ing that,  though  my  means  may  bo  feeble, 
my  talents  confes^dly  small,  and  my 
energies  declining,  my  ardent,  my  enthu- 
siastic, aud  burning  love  of  Ireland  and  of 
liberty,  is  unquenchable;  it  is  a  portion 
of  my  very  viiality,  and  forms  the  entire 
object  of  my  political  and  personal  ex- 
istence. 

Gentlemen,  these  public  meetings  took 
place ;  they  must  have  had  an  object,  and 
so  they  had ;  their  object  was  a  Kepeal  of 
the  Union.  That  it  was  a  bad  or  injurious 
object,  I  utterly  deny :  it  was  a  most  use- 
ful object,  and  I  shall  prove  to  you  that 
there  is  not  a  man  in  this  Court,  the 
neutrality  of  the  Bench  alone  excepted, 
that  ought  not  to  become  a  Kepealcr. 
Before  I  sit  down  I  hope  to  make  Re- 
pealers of  some  of  you.  I  am  quite  sure 
of  this,  that  it  is  your  duty— and  if  it  is 
your  duty  will  ib  not  be  your  pleasure  P — to 
join  me.  I  shall  now  tell  you  what  I 
mean  to  do.  I  mean  first  to  demonstrate 
that  the  English  Parliament  has,  from  the 
remotest  period  at  which  she  possessed  the 
power,  governed  Ireland  with  a  narrow, 
jealous,  restrictive,  and  oppressive  policy. 
By  way  of  parenthesis,  I  would  just  beg 
of  you  to  recollect  the  history  of  the 
woollen  manufactures  of  Ireland,  in  the 
reign  of  a  monarch  whom  you  are  not  dis- 
posed to  condemn.  I  shall  next  demon- 
strate in  succession  that  the  transactions 
of  1782  were  intended  to  be  a  final  adjust- 
ment, and  that  it  was  then  intended  and 
agreed  that  the  Irish  Parliament  should 
be  established  for  ever ;  that  the  greatest 
prosperity  followed  from  the  protective 
influence  of  that  Parliament,  after  having 
achieved  its  independence,  and  that  the 
Union  was  forced  upon  the  Irish  people 
against  their  consent  by  the  most  criminal 
means.  I  shall  next  show  you  in  detail 
the  many  evils  that  resulted  from  the 
Union,  and  the  gross  injustice  of  the 
enactment  of  that  Statute.  I  shall  show 
you  the  increasing  distress  and  destitu- 
tion which  have  arisen  from  that  Statute, 
and  that  there  is  no  probability,  I  think 
no  possible  means,  of  restoring  prosperity 
to  this  country,  or  of  avoiding  ultimate 


separation  from  England,  save  by  the 
restoration  of  her  Parliament. 

The  ill-treatment  of  Ireland  by  England 
is  so  confessedly  true  as  matter  of  history, 
that  I  scarcely  think  it  worth  while  detain- 
ing you  upon  that  part  of  my  subject ;  yet, 
having  been  brought  here  by  the  Attorney 
General  by  reason  of  my  agitating  for 
Repeal,  I  must  defend  myself,  and  my 
defence  is,  that,  instead  of  looking  for 
anything  evil,  destructive,  or  injurious,  I 
am,  and  have  been,  performing  the  sacred 
duty  of  endeavouring  to  procure  the 
greatest  possible  blessing  to  Ireland — the 
protection  of  her  own  Parliament.  I  am 
too  much  devoted  to  the  people  of  Ireland 
not  to  be  devoted  to  them  at  all  risks.  I 
have  represented  the  county  of  Clare 
with  250,000  inhabitants,  Waterford  with 
300.000,  Kerry  with  260,000,  Meath  with 
300,000,  and  stand  representative  of 
730,000  inhabitants  of  the  coanty  of 
Cork.  I  have  twice  represented  the  city 
of  Dublin,  and  once  that  of  Kilkenny. 
Duties  therefore  fell  upon  me  that  belong 
to  few.  My  gratitude  to  those  people  is 
boundless.  I  am  their  hired  servant.  Yes, 
I  am  their  paid  servant.  It  ma^  derogate 
from  the  chivalry  of  my  situation ;  but  I 
avow  it,  and  am  ready  to  earn  my  salary. 

lO'Connell  proceeded  to  quote  Thierry* $ 
statement  that  the  conquest  of  Ireland  by 
the  Anglo-Normans  was  the  only  ono 
which  was  not  followed  by  gradual  ameli- 
orations in  the  lot  of  the  conquered 
people. (a)l  Fitt,  in  discussing  a  com- 
mercial proposition  in  1785,  made  this 
admission : 

"  The  uniform  policy  of  England  has  been  to 
deprive  Ireland  of  the  use  of  her  own  resources, 
and  to  make  her  subservient  to  the  interests  and 
opulence  of  the  English  people." 

The  late  Lord  Chief  Justice  Buehe,  in 
opposing  the  Union  in  1799,  said : 

**  You  are  giving  up  your  independence.  To 
whom?  To  a  nation  which  for  six  hundred 
years  has  treated  you  with  uniform  oppression 
and  injuBtice.  The  treasury  bench  startles  at 
the  assertion — non  mcus  hie  sermo  est.  If  the 
treasury  bench  scold  me,  Mr.  Pitt  will  scold 
them ;  it  is  the  assertion  in  so  many  words  in  his 
speech.  Ireland,  says  he,  has  always  been 
treated  with  injustice  and  illiberality.  Ireland, 
says  Junius,  has  been  uniformly  plundered  and 
oppressed.  This  is  not  the  slander  of  Junius, 
nor  the  candour  of  Pitt — it  is  history.  For 
centuries  has  the  British  Parliament  and  nation 
kept  you  down,  shackled  your  commerce,  and 
paralysed  your  exertions;  despised  your  char- 
actei-8,  and  ridiculed  your  pretentions  to  any 
privileges,  commercial  or  constitutionaL  She 
has  nciver  conceded  a  point  to  you  which  she 


(o)  History  of  the  Conquest  of  England  by 
the  Normans,  vol.  3,  p.  430. 
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coa14  aToid,  or  granted  a  fevour  which  was  not 
relucfantlj  distilled.  They  have  been  all  wrung 
from  her  like  drops  of  her  blood." 

In  1798,  when  a  Government  pamphlet 
was  first  published  by  Mr.  Secretary  Cooky 
which  first  broached  the  subject  of  the 
Union,  he  says  : 

**  A  Union  was  the  only  means  of  preventing 
IrfJand  from  growing  too  great  and  too  power- 
ful." 

At  the  same  time  admitting : 
"  When  one  nation  is  coerced  to  unite  with 
another,  such  union  savours  of  subjection." 

From  the  commencement  I  told  you  I 
would  prove  that  it  was  hatred  of  the 
prosperity  of  Ireland ;  and  if  he  who 
uttered  that  opinion  were  here  to-day  he 
would  avow  it.  These  topics  were  almost 
forgotten,  and  I  am  obliged  to  the  Atloi-ney 
General  for  having  reminded  me  of  them. 
In  1724  Primate  BovXter  wrote  to  the  Duke 
of  Newcastle : 

"  I  find  by  my  own  and  others*  inquiries  that 
the  people  of  every  religion,  country,  and  party 
here  are  alike  set  against  Wood's  halfpence, 
and  that  their  agreement  in  this  has  had  a  very 
unhappy  influence  on  the  state  of  this  nation, 
by  bringing  on  intimacies  between  Papists  and 
Jacobites,  and  the  Whigs,  who  before  had  no 
correspondence  with  them :  so  it  is  questioned 
whether  (if  there  were  occasion)  the  justices  of 
the  peace  could  be  found  who  would  be  strict  in 
disarming  the  Papists." 

Here,  Gentlemen,  we  have  an  honoured 
prelate  saying  that  it  is  a  most  unhappy 
thing  that  the  Papists  and  Whigs  should 
come  together  on  terms  of  intimacy  and 
conciliation.  This  is  the  spirit  of  English 
domination  which  I  complained  of;  and  I 
ask  you,  have  I  not  proved  what  I  pro- 
mised from  JBushe,  Fitt,  and  Boulter? — 
and  I  conjure  you  above  all  things  to  re- 
member the  declaration  of  the  first  of 
these  men,  who  said  the  Union  was  passed 
from  "the  intolerance  of  Irish  pros- 
perity." 

I  will  next  bring  you  to  1782.  That 
was  a  solitary  bright  spot  in  the  his- 
tory of  Ireland,  a  ^een  island  as  it 
were,  amid  the  sterility  of  the  world,  an 
oasis  of  prosperity  amid  the  mass  of  mis- 
rule and  tyranny  which  had  surrounded 
us.  The  transactions  of  1782  can  never 
be  forgotten,  and  the  prosperity  of  Ireland 
at  that  time,  as  it  appeared,  was  of  the 
most  consummate  advantage  to  England, 
which  had  assailed  America,  and  was  de- 
feated. She  endeavoured  to  crush  the 
military  force  of  America,  but  America 
resistea,  and  America  from  rebellion  ob- 
tained a  revolution .  England  then  wanted 
the  assistance  of  Ireland—she  had  not  then 
sufficient  troops  to  support  her  demands, 
and  to  maintain,  if  sne  were  opposed, 
her  connection  with  this  country.     The 


I  gentlemen  of  Ireland  armed,  but  did  they 
'  then  talk  of  separating  from  England  P 
No  !  the  idea  was  foreign  from  every  Irish 
mind,  but  they  required  the  assertion  of 
their  rights — free  trade, (a)  and  legislative 
independence.  It  was  not  prudent  to  refuse 
them,  for  they  were  loyal  but  determined. 
England  conceded  reluctantly  at  the  very 
time  when  a  letter  was  written  to  Ireland, 
saying,  **  Will  nobody  stop  that  madman 
Qrattan  ?  *'  Nobody  did  stop  him,  and  he 
efiected  that  glorious  revolution.  Gentle- 
men, it  is  a  part  of  history  that  the 
Biitish  monarcn  of  that  day  from  the 
throne  declared  this  to  be  a  final  adjust- 
ment, and  that  there  was  no  question 
left  open  for  future  discusiion.  The 
Lords  and  Commons  of  England  assented, 
and  the  Lord  Lieutenant  in  Ireland  de- 
clared the  same  in  the  Irish  Parliament — 
but  how  is  it  attempted  to  be  got  rid  of  P — 
I  will  come  to  that  presently,  but  I  will 
first  show  what  the  opinions  of  certain 
statesmen  were— for  Mr.  Fox  said  on  the 
8th  of  April  1782: 

"That  no  country  had  a  light  to  hold  the 
sovereignty  of  another  country  without  the  will 
of  that  other." 

And  in  another  passage,  in  May  1782, 
he  said : 

"He  desired  gentlemen  to  look  forward  to 
that  happy  period  when  Ireland  should  ex- 
perience the  blessings  that  attend  freedom  of 
trade  and  constitution ;  when,  by  the  richness 
and  fertility  of  her  soil,  the  industry  of  her  manu- 
facturers, and  the  increase  of  her  population, 
she  should  become  a  powerful  country';  then 
might  England  look  for  powerful  assistance  in 
seamen  to  man  her  fieets,  and  soldiers  to  fight 
her  battles.  England  renouncing  all  right  to 
legislate  for  Ireland,  the  latter  Avould  most  cor- 
dially support  the  former  as  a  friend  whom  she 
loved.  If  this  country,  on  the  other  hand,  was 
to  assume  the  power  of  making  laws  for  Ireland, 
she  must  only  make  an  enemy  instead  of  a 
friend,  for  where  there  was  not  a  community  of 
interests,  there  the  party  whose  interests  were 
sacrificed  became  an  enemy." 

Such  were  the  principles  upon  whieh 
the  settlement  was  brought  about,  and 
does  one  of  the  gentlemen  whom  I  address 
know  a  volunteer  of  '82  that  did  not  glory 
in  the  victory  P  No !  for  it  gave  them  a 
firmer  hold  of  England — redoubled  their 
allegiance  to  the  Crown,  and  the  connexion 
which  existed  by  reason  of  that  salutary 
action.  I  may  be  asked  whether  I  have 
proved  that  the  prophecy  of  Fox  was 
realized— that  the  prosperity  that  was 
promised  to  Ireland  was  actually  gained 
by  reason  of  her  legislative  independence. 
Now,  pray,  libten  to  me ;  I  will  tell  you 
the  evidence  by  which  I  shall  den.onstrate 
this  fact.    It  is  curious  that  the  first  evi« 


(a)  Conceded  in  1 779  by  20  Geo.  3.  cc.  8  h  10. 
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manufacture  of  liuen  and  linen  yarn,  and 
between  two  and  three  miilions  in  provisions  and 
cattle,  besides  com  and  other  articles  of  pro- 
duce.'* 

That,  Slid  Mr.  Pi«,  was  in  1785;  three 
yeari  after  her  legislative  independence, 
Lhut  was  the  state  of  Ireland.  Yoa 
have  seen,  Gentlemen,  that  picture,  yon 


dence  is  from  Mr.  Pitt  again,  in  the  speech 
he  made  in  1799  in  favour  of  the  resolu- 
tions for  carrying  the  Union.  If  he  could 
have  shown  that  Ireland  was  in  distress 
and  destitution — that  her  commerce  was 
lessened  —  that  her  mannfactures  were 
diminished — that   she  was   in  a   state    of 

suffering  and  want  by  reason  of  or  during 

the  legislative  independence  of  the  coun-  have  heard  that  description. "  You  have 
try.  of  course  he  would  have  made  it  his  heard  that  proof  of  the  prosperity  of 
topic,  in  support  of  his  case,  to  t^how  that  |  Ireland.  She  then  imported  little  more 
a  separate  legislature  had  worked  badly,  than  one  million's  worth  of  English  nunn- 
pud  produced  calamities  and  not  blessings,  I  fjveture;  she  expoited  two  and  a  half 
but  the  fact  was  too  powerful  for  him.  He  :  uiillions  of  linen  and  linen  vam,  find 
had  ingenuity  to  avail  himself  of  the  fact,  adding  to  that  the  million  of  other  exports, 
which  fact  he  admitted,  and  let  us  see  '  there  is  a  picture  given  of  her  internal 
how  he  admitted  it.  He  admitted  the  j  pj.Qgppi.j|^  Recollect  that  we  now  import 
prosperity  of  Ireland,  and  here  was  his  .      —     ..  .  -  .     . 

reasoning.     Now,  mark  it : 

"As  Ireland,"  he  said,** was  so  proeperuus 
under  her  own  Parliament,  wo  can  calculate 
that  the  aniouut  of  that  prosperity  will  be  trebled 
under  a  Uritish  Legi8lature."(a) 

He  first  quoted  a  speech  of  Mr.  Foster* 8, 
in  1785,  in  these  words : 

**  The  exportation  of  Irish  produce  to  England 
amounts  to  two  nnllious  and  a  half  annually, 
and  the  ex])ortation  of  British  produce  to 
Ireland  amounts  to  one  million. ' 


Instead  of  saying  you  are  in  want  and 
destitution,  unite  with  England  and  you 
will    be   prosperous ;    he    was    driven    to 


largely  English  manufactures,  and  that 
the  greatest  part  of  the  price  of  those 
maimfactures  consists  of  the  wages  which 
the  manufacturer  gives  to  the  persons  who 
manufacture  them.  Two  millions  five 
hundred  thousand  pounds  worth  of  hnen 
and  linen  yarn  were  exported,  and  one 
million  of  other  goods.  Compare  that 
with  the  present  state  of  things.  Does 
not  every  one  of  you  know  that  there  is 
scarcely  anything  now  manufactured  in 
Ireland,  that  nearly  all  the  manufactares 
used  in  Ireland  are  imported  from  Eng- 
land? I  am  now  showing  the  state  of 
Irish  prosperity  at  the  time  I  am  talking 
of.     I  gave  you  the  authority  of  Foster  (no 


admit   this:     Ireland    is  prosperous   no  a^    small  one)  and  of  AU     I  will  give  yon  the 


with  her  own  Parliament,  but  it  will  be 
trebly  prosperous  when  you  give  up  that 
Parliament,  or  have  it  joined  witn  the 
Parliament  of  England. 

So  absurd  a  proposition  was  never  yet 
uttered ;  but  it  shows  how  completely 
forced  he  was  to  admit  Irish  prosj)erity, 
when  no  other  argument  was  loft  in  his 
power  but  the  absurd  observation  I  have 
read  to  you.  He  gives  another  quotation 
from  Foster^  in  which  it  is  said: 

**  Britain  imports  animally  2,.50O,O00/.  of  our 
products,  all,  or  very  nearly  all,  duty  free,  and 
we  import  almost  a  million  of  hers,  and  raise  a 
revenue  on  almost  every  article  of  it.'* 

This  relates  to  the  year  1785.  Pitt  goes 
on  to  say : 


authority  of  another  man  that  was  not  veiy 
friendly  to  the  people  of  this  country— 
that  of  Loid  Clare.  Lord  Clare  made  » 
speech  in  1798,  which  he  subsequently 
published,  and  in  which  I  find  this  re- 
markable pabsa^e,  to  which  I  beg  leave  to 
direct  your  particular  attention : 

**  There  is  not,'*  said  his  Lordship,  "  a  nation 
on  the  face  of  the  hubiUible  globe  which  has 
advanced  in  cultivntion,  in  manufactures,  with 
the  same  rapiditv,  in  the  same  period,  as  Ire- 
land.** 

(viz.,  from  1782  to  1798).  That  was  the 
way  in  which  Irish  legislative  indepen- 
dence worked,  and  I  have  in  support  of  it 
the  evidence  of  FUt,  Foster,  and  Lord 
Clare;  and  Lord  Grey,  then  Mr.  Charkt 


**  But  how  stands  the  case  now  (1799)  ?  The  '  Grey,  in  1799,  talking  of  Scotland  in  the 
trade    at  this    time    is    infinitely  more  advan-  j  same  years,  says : 

tuireous  to  Ireland.     It  will  be  proved  from  the         .«  t     *.     *u   *  •  j     r  .u       x  _*- 

documeutH  1  hol.l  in  my  hand,  as  f»r  as  relates  I"  t™«^'..f»^?  P<^^^.9^.  """?  'h"  ^'^ 


very  miic  CAUceuuu  une    luiiiiuu  i      ,  p    .,  z«  c      ..i       j       o      — i 

Sterling   (the   articles   of    produce   amount    to  hf  (J"^^  ^^  *»1^  ^"'"^'^^  <^f  Sc^tland^^^  W 

nearly  the  same  sum)  ;  whilst  Great  Britain,  on     ^.^  ^^'  manufactures   w.re  not  estabhshed  uU 

the  other  hand,  imported  from  Ireland  to  the  i  f^'^^  ^^'^^7  after  the  Union,  and  her  pnncip^ 

amount   of    more    than    three    millions   in   the  l  l''?'^    f.,  ,'???"^*l^°"l  7!^    ""T^^^^}    TJ. 

I  believe,  tdl  1781.  The  abolition  of  the  hentaWe 

jurisdictions  was   the  first  great  measure  UuK 


(a)  As  to  the  growth  of  Irish  prosperity  from 
1779  to  1798,  see  Lecky,  vol.  6,  p.  483. 


pave  an  iropulfse  to  the  spirit  of  improvemfut 
m  Scotland.     Since  that  time  the  proaperitj/  dj 

Digitized  by  VjUO^K:^ 


305] 


The  Queen  against  O'Connell  and  others,  1843-4. 


[506 


Scotland  has  been  considerable,  but  certainly 
not  80  great  as  that  of  Ireland  has  been  within 
the  same  period.** 

Lord  Pltmket,  in  a  speeoh  in  Parliament 
in  1799,  one  of  his  happiest  efforts  of 
oratory,  speaks  of  her  as  of 

"  A  little  island  with  a  population  of  four  or 
Ave  millions  of  people,  hardy,  gallant,  and 
enthusiastic,  possessed  of  all  the  means  of 
civilization,  agriculture,  and  commerce,  well 
pursued  and  under8to«.>d ;  a  Constitution  fully 
recognised  and  established;  her  revenues,  her 
trade,  her  manufactures  thriving  beyond  her 
hope  or  the  example  of  any  other  country  of 
her  extent ;  within  these  few  years  advancing 
with  a  rapidity  astonishing  even  to  herself;  not 
complaining  of  deficiency  in  these  re«<pect8, 
but  enjoying  and  acknowledging  her  prosperity. 
She  is  called  on  to  surrender  them  all  to  (be 
control  of — whom  ?  Is  it  to  a  jn^at  and  power- 
ful continent,  to  whom  nature  intended  her  as 
an  uppendacre — to  a  mighty  people,  totally 
exceeding  her  in  all  calculation  of  territory  or 
population  ?  No  I  but  to  another  happy  little 
island,  placed  beside  her  in  the  bosom  of  the 
Atlantic,  of  little  more  than  double  her  territory 
and  population,  and  possessing  resources  not 
nearly  so  superior  to  her  wants.** 

You  heard  how  in  the  year  1810  a 
meeting  was  held  in  Dublin  to  petition 
for  a  Repeal  of  the  Union.  I  shall  now 
read  for  yon  the  speech  of  Mr.  Hutton 
who  belonged  to  a  respectable  house  that 
still  holds  a  high  character  in  this  city. 

**  Some  of  us,'*  said  he,  **  remember  this 
country  as  she  was  before  we  recovered  and 
brought  back  our  constitution  in  the  year  1782. 
We  are  reminded  of  it  at  the  present  period. 
Then,  as  now,  our  merchants  were  without 
trade,  our  shopkeepers  without  customers,  our 
workmen  Vithont  employment ;  then,  as  now, 
it  became  the  universal  feeling  that  nothing  but 
the  recovery  of  our  rights  would  save  us.  Our 
rights  were  recovered,  and  how  soon  afterwards, 
indeed  as  if  by  magic,  plenty  smiled  on  us,  and 
we  soon  became  prosperous  and  happy." 

Gentlemen,  in  the  year  1798,  when  the 
Union  was  talked  of,  the  bankers  of  Dublin 
had  a  mooting,  and  in  the  chair  was  the 
head  of  the  firm  of  Latouche.  That  was 
on  the  18th  of  December,  1798,  when  the 
following  resolutions  were  passed : 

"  Resolved,  that  since  the  renunciation  of 
Great  Britain  in  1782  to  legislate  for  Ireland, 
the  commerce  and  prosperity  of  Ireland  have 
eminently  increased.  Resolved  that  we  attribute 
these  blessiugs,  under  Providence,  to  the  wisdom 
of  the  Irish  parliament.** 

lO*Corinell  quoted  the  following  statis- 
tics, which,  he  stated,  were  taken  from  a 
table  made  out  by  Spring  Bice,  afterwards 
Lord  Mounteagle,  and  appended  to  his 
Irish  Poor  Report,  to  prove  that  the  con- 
sumption of  tea,  tobacco,  wine,  sngar,  and 
coffee  increased  at  a  much  greater  rate  in 
Ireland  than  in  England  between  1785 
and  the  date  of  Union :] 


Tea Increase  in  Ireland 84  per  cent. 

in  England  ...  45  per  cent. 
From  1786  to  the  Union, 

Tobacco... Increase  in  Ireland 100  per  cent. 

in  England   ...  61  per  cent 
From  1787  to  the  Union. 

Wine Increase  in  Ireland......  74  per  cent 

in  blngland   ...  22  per  cent. 
From  1785  to  the  Union. 

Su£^ Increase  in  Ireland 57  per  cent. 

in  England    ...  58  per  cent. 
From  1784  to  the  Union. 

Coffee Increase  in  Ireland 600  per  cent. 

in  England  ...  75  per  cent. 

I  could  multiply  quotations.  What 
need  have  I  for  so  doing  ?  I  have  proved 
that  no  country  on  the  face  of  the  earth 
ever  increased  so  rapidly  in  prosperity,  as 
Ireland  did  from  1782  to  the  Union. 

There  is  a  cant  word  used  against 
Repealers.  They  are  charged  with  seek- 
ing  a  dismemberment  of  the  empire.  The 
absurdity  of  that  charge  it  is  scarce  neces- 
sary to  demonstrate.  If,  when  Ireland 
prospered  under  her  own  Parliament,  in 
connexion  with  England,  she  showed  no 
disposition  to  separate,  why  should  she 
entertain  a  disposition  to  break  the  con- 
nexion if  placed  in  similarly  prosperous 
circumstances?  What  would  she  do  it 
for  ?  It  is  melancholy  to  reflect  that  such 
an  opening  scene  should  have  closed  on 
Ireland,  and  that  those  fiend?  and  monsters 
who  closed  it  should  have  been  able  to 
throw  Ireland  under  the  feet  of  a  party 
who,  in  the  words  of  Mr.  Bushe,  "were 
envious  of  the  prosperity  of  Ireland."  The 
Attorney  General  has  referred  to  the  Report 
of  the  Secret  Committee  of  the  House  of 
Lords  in  1796  and  1797.  I  will  now  refer 
to  the  Secret  Committee  of  the  Hoase  of 
Lords  in  1798.  There  I  find  that  which 
was  stated  by  PUmket  and  Bushe,  as  to  the 
rebellion  having  been  fomented  until 
it  was  deemed  safe  that  it  should  ex- 
plode, (a)  The  report  shows  that  Maguan, 
who  was  a  colonel  in  the  organization  of 
the  United  Irishmen  in  Ulster  ; — it  will  be 
recolloctod  that  the  organization  of  the 
United  Irishmen  commenced  in  Ulster, 
and  not  in  any  of  the  other  provinces — 
this  Maguan^  who  was  also  a  county 
deputy,  and  attended  all  their  meetings, 
got  into  the  pay  of  Government  on  the 
4th  of  April  1797,  and  from  that  day  pnt 
the  Gt)vemment  in  possession  of  all  the 
meetings,  of  all  the  names  of  the  members 
who  attended,  and  of  all  their  proceedings ; 
BO  that  they  could  have  arrested  them  at 
an^  moment,  and  put  an  end  to  the  whole 
thing.  Bnt  they  did  not  do  so.  They 
waited  for  the  ripening  of  the  rebellion. 
This  is  confirmed  by  an  authority  quoted 
in  the  "  Life  of  Grattan,"  vol.  ii.  p.  145 : 

(a)  Report  of  the  Secret  Committee  of  the 
Irish  House  of  Commons,  Appendix  xiv. 
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•*  Lord  Clonmel,  shortly  before  his  death,  sent 
for  hi"*  nephew.  Dean  Scott,  and  requested  him 
lo  (le<trov  all  his  papers ;  and  from  a  letter  in 
Lord  Cloiiniers  po.ssi-SKion,  it  appeared  he  had 
gone  to  the  I»rd  Lieutenant,  nnd  told  him  it  ! 
was  wrong  not  to  act  on  the  information  the}- 
had,  and  crush  the  conspiracy." 

The  Government  refused  to  do  80. 
Their  object  was  to  foment  the  rebellion, 
in  order  to  carry  the  Union.  The  entire 
country  rose  against  the  measure,  as  far 
as  tbcy  could ;  but  they  wore  controlled 
and  checked  by  the  military  power,  and 
still  more  by  their  dissensions.  Lord 
Plunket  says: 

"  I  accuse  the  Government  of  fomenting  the 
embers  of  a  lingering  rebellion;  of  hallooing 
the  Proicstant  against  the  Catholic,  and  the 
Catholic  against  the  Protestant ;  of  artfully 
kee])ing  alive  domestic  diascnsions  for  the  pur- 
poses of  subjugation." 

I  will  now  read  a  passage  from  a  speech 
made  by  Lord  Grpj/,  in  the  year  1800,  on 
the  repugnance  of  the  Irish  nation  to  the 
Union : 

"Twenty-seven  counties,"  said  his  Lordship, 
*•  have  ])etiti()ned  agiinst  the  measure.  The 
petition  from  the  county  of  Down  is  signed  by 
npwar<ls  of  17,0«)()  respectahle  independent  men, 
and  all  the  others  are  iii  a  similar  proportion. 
Dublin  petitioned  under  the  Great  Seal  of  the 
city,  and  each  of  the  Corporations  in  it  followed 
the  example.  l)rogh<'da  petitioned  against  the 
Union ;  and  ali-^.ost  every  other  town  in  the 
kingdom  in  like  manner  testified  its  disapproba- 
tiiin.  Those  in  favour  of  the  measure,  pro- 
fessing great  influence  in  the  country,  obtained 
a  few  counter  petitions.  Yet,  though  the  peti- 
tion from  the  county  of  Down  was  signed  by 
17,000,  the  counter  petition  was  signed  only  by 
415.  Though  there  were  707,000  who  had 
signed  petitions  against  the  measure,  the  total 
number  of  those  who  declared  themselves  in 
favour  of  it  did  not  exceed  3,000,  and  many  of 
these  only  prayed  that  the  measure  might  be 
discussed.  If  the  facts  I  state  are  true  (and  I 
challenge  any  man  to  falsify  them),  could  a 
nation  in  more  direct  terms  express  its  dis- 
approbation of  a  political  measure  than  Ireland 
has  done  of  a  Legislative  Union  with  Great 
Britain  ?  In  fact,  the  nation  is  nearly  unani- 
mous, and  this  great  majority  is  composed,  not 
of  bigots,  fanatics,  or  Jacobins,  but  of  the  most 
respectable  of  every  class  in  the  community." 

Mr.  BiLshe  says : 

"The  basest  corruption  and  artifice  were 
exerted  to  promote  the  Union.  All  the  worst 
passions  of  the  human  heart  were  enlisted  in  the 
service,  and  all  the  most  depraved  ingenuity  of 
the  human  intellect  tortured  to  devise  new  con- 
trivances for  fraud." 

Mr.  Grattan  said  that  Lord  Castlereagh 
actually  stated  in  the  House  of  Commons : 

"  Half  a  million  or  more  was  expended  some 
years  since  to  break  an  opposition — ^the  same, 
or  a  greater  sum,  may  be  necessary  now." 


And  Grattan  added : 

"  Lord  Castlereagh  said  so  in  the  most  ex- 
tensive s^nse  of  bribery  and  corruptioc.  The 
threat  was  proceeded  on — the  peerage  sold 
— the  caitiffs  of  corruption  were  every  where- 
in the  lobby,  in  the  streets,  on  the  step.s,  and  at 
the  door  of  every  parliamentary  leader,  oifer- 
ing  titles  to  some,  offices  to  others,  comption 
to  all." 

Let  me  now  request  your  attention  to  a 
description  given  by  Plunlcet  of  the  mode 
in  which  the  Union  was  carried : 

"  I  will  be  bold  to  say  that  licentioiis  and 
impious  France,  in  all  the  unrestrained  excesses 
which  anarchy  and  atheism  have  given  birth  to, 
has  not  committed  a  more  insidious  act  against 
her  enemy  than  is  now  attempted  by  the  pro- 
fessed champion  of  the  cause  of  cirilized  "Rantpe 
against  a  friend  and  ally  in  the  hoar  of  her 
calamity  and  distress ;  at  a  moment  when  our 
country  is  filled  with  British  troops ;  when  the 
loyal  men  of  Ireland  are  fatigued  and  exhansted 
by  their  efforts  to  subdue  rebellion —efforts  in 
which  they  had  succeeded  before  those  troops 
arrived ;  whilst  the  Habeas  Corpus  Act  was 
suspended;  whilst  trials  by  courts-martial  are 
carrying  on  in  many  parts  of  the  kingdom; 
whilst  the  peoi)le  are  taught  to  think  they  have 
no  right  to  meet  or  to  deliberate ;  and  whilst  the 
great  body  of  them  are  so  palsied  by  their  fears, 
or  worn  down  by  their  exertions,  that  even  the 
vital  question  is  scarcely  able  to  rouse  thcni 
from  their  lethargy  ;  at  a  moment  when  we  are 
distracted  by  domestic  dissensions — dissensions 
artfully  kept  alive  as  the  pretext  of  our  present 
subjugation,  and  the  instrument  of  our  fatore 
thraldom." 

Such,  Gentlemen,  is  the  description 
given  of  the  means  by  which  the  Union 
was  carried ;  but  they  are  only  a  part 
of  them.  You  know  that  there  were 
I  1,275,000Z.  actually  spent  in  the  pur- 
I  chase  of  rotten  boroughs.  You  kiiow 
'  that  there  were  near  three  millions  besides 
expended  in  direct  and  actual  bribery  to 
persons  who  voted  for  the  Union  or  their 
connections.  You  know  that  there  was  no 
office  in  the  State,  from  the  highest  in 
the  Church  to  the  lowest  in  the  constabu- 
lary, that  was  not  used  as  a  bribe.  In 
tthort,  there  was  nothing,  sacred  or  pro- 
fane, that  was  not  made  use  of.  That  is 
the  mode  m  which  the  Union  was  carried. 
It  had  nothing  of  contract,  nothing  of 
fairness  or  integrity  in  it.  It  had  every- 
thing of  force,  fraud,  and  corruption. 
Gentlemen  of  the  jury,  you  can  easily 
imagine  what  were  the  results  of  such 
a  measure  so  carried.  You  feel  them  in 
your  own  persons ;  you  see  them  by  the 
state  of  your  streets  ;  you  know  them  by 
the  position  of  your  commerce. 

In  the  year  '94  the  Irish  debt  was  only 
7,000,0001  ;  in  the  year  '98  it  was 
14,000.000Z. ;  the  debt  of  England  at  the 
same  period  was  350,000.0(K)Z.  At  the 
time  of  the  Union  the  debt   of  Ireland 


Digitized  by  \^OOQ I' 


e 


509] 


The  Qaeen  agavast  O'ConneU  cmd  other8,184iS-A, 


[610 


amounted  to  21,000,000Z.  I  know  that 
it  has  been  stated  that  it  was  23,000,000Z., 
but  that  was  by  a  resolution  of  tho  House 
of  Commons  in  England,  in  1811,  that 
Ireland  should  be  chargeable  with  all  the 
expenses  of  carrying  the  Union.  But  her 
debt  was  really  only  21,000,000^.,  and  that 
of  England  446,000,0002.  Now,  what  were 
the  terms  of  the  Union  ?  T]iat  England  was 
to  bear  the  burden  of  those  446,000,0002., 
and  a  separate  taxation  of  17,000,0002., 
and  that  Ireland  was  not  to  be  charge- 
'  able  with  'those  446,000,0002.  You  will 
ask  were  those  conditions  complied  with  P 
No  J  of  course  they  were  not,  and  Ireland 
is  chargeable  with  every  farthing  of  that 
446,000,000/.  principal  and  interest,  and 
notwithstanding  all  the  distinct  pro- 
mises of  Caetlereagh^  tho  lands,  the 
properties,  the  labours,  the  industry  of 
the  Irish  people — all,  all,  are  liable  to 
be  mortgaged  for  the  debt.  That  you 
may  have  some  idea  of  the  mismanage- 
ment as  to  finances,  and  that  you  may 
know  how  much  has  been  done  to  accu- 
mulate the  Irish  debt  and  to  relieve 
England's,  I  refer  you  to  the  Finance  Be- 
port  of  public  expenditure  in  1815. 

**  That  for  several  years  Ireland  has  advanced 
in  permanent  taxation  more  rapidly  than  Great 
Britain  itself,  notwithstanding  the  immense  ex- 
ertions of  the  latter  cotintry,  including  the  ex- 
traonlinary  and  war  taxes,  the  permanent 
revenue  of  Great  Britain  having  increased  ftrom 
the  year  1801,  to  the  proportion  of  16^  to  10  ; 
the  whole  revenue  of  Great  Britain,  including 
war  taxes,  as  21 J  to  10;  and  the  revenues  of 
Ireland  in  the  proportion  of  23  to  10.  But  in 
the  twenty-four  years  referred  to  your  Com- 
mittee, the  increase  of  Irish  revenue  has  been 
in  the  proportion  of  46}  to  10  !  *' 

That  is  going  back  to  1793.  This  is  the 
way  in  which  our  affairs  have  been 
managed. 

Recollect  that  the  Irish  Parliament 
had  an  interest  in  keeping  tho  people 
of  Ireland  out  of  debt;  recollect  that 
England  owed  four  hundred  and  forty- 
six  millions,  and  that  Ireland  owed 
twenty-one  millions.  The  Irish  Parlia- 
ment has  been  often  assailed,  but  could 
there  have  been  a  more  protective  Par- 
liament, one  that  would  tend  to  keep 
the  country  more  free  from  debtP  The 
English  Parliament  were  throwing  away 
money  ;  the  Irish  Parliament  were  thrifty 
and  economical,  keeping  down  the  public 
debt,  but  from  the  moment  we  were 
placed  under  England,  the  proportion  of 
increase  went  on  in  such  a  manner,  that, 
while  it  was  for  England  as  16  to  10,  it 
was  for  Ireland  as  43  to  10.  Hear  now  the 
language  of  Sir  John  Newport  in  1822 : 

'*  Ever  since  the  Union  the  imperial  parliament 
had  laboured  to  raise  the  scale  of  taxation  in 
Ireland  as  high  as  it  was  in  England,  and  only 


relinquished  the  attmpt  when  they  found  it  was 
wholly  unproductive  For  twelve  years  he  had 
remonstrated  a<;aint  this  scheme;  and  had 
foreseen  the  evils  reiiltinjj  from  it,  of  a  beggared 
gentry  and  a  ruind  peasantry.  Ireland  had 
four  millions  of  .ominally  increased  taxes, 
while  the  whole  faied  as  a  system  of  revenue, 
and  the  people  wre  bartheued  without  any 
relief  to  the  treasur.  (Hear,  hear.)  It  would 
be  found,  as  it  was  i  some  other  countries,  that 
the  iron  grasp  of  pv-erty  had  paralysed  the  arm 
of  the  tax-gathererand  limited  in  this  instance 
the  omnipotence  (  parliament.  They  had 
taxed  the  people,  ut  not  augmented  the  sup- 
plies ;  they  had  drwn  on  capital,  not  income  ; 
and  they,  in  conseaence,  reaped  the  harvest  of 
discontent,  and  faed  to  reap  the  harvest  of 
revenue." 

Lord  LansdoTie,  also,  in  making  a 
motion  on  the  stte  of  Ireland  in  the  same 
year,  said  : 

"  The  revenue  iii807  amounted  to  4,878,841/. 
That  between  th;  year  and  1815  additional 
taxes  had  been  iiBOsed,  which  were  estimated 
to  produce  3,376,C()/. ;  and  so  far  from  an  in- 
crease to  the  re\nue  having  been  the  result, 
there  was  a  great5eclinc — the  revenue  in  1821 
having  been  only  ,844,889/.,  or  533,000/.  under 
the  amount  bef*e  the  imposition  of  three 
millions  and  a  ha  of  new  taxes.  He  had,  on  a 
former  occasion,  nted  it  to  be  his  opinion  that 
the  repeal  of  thctaxes  in  Ireland  would  tend 
mainly  to  the  rdval  of  manufactures  in  that 
country,  and  brinng  it  into  a  prosperous  con- 
dition. It  was  obcted  to  him  on  that  occasion, 
that  he  sought,  b  giving  large  and  exclusive 
advantage  to  Irond,  to  raise  her  up  into  a 
manufacturing  coatry,  which  should  make  her 
the  rival  of  Kngbd  and  Scotland.  While  he 
disclaimed  any  sm  intention,  he  feared  Ireland 
was  for  indeed  fro  any  such  prosperity .**(<») 

It  was  objecU  to  Lord  Lanadovme  that 
the  effect  of  h:  proposition  would  be  to 
make  Ireland  tl  rival  in  trade  and  manu- 
factures of  En^nd  and  Scotland.  He 
was  accused  of  lis.  He  disclaimed  any 
such  intention  ;  nd  I  now  ask  you  could 
this  occur  in  an  rish  parliament  P  What 
must  have  been  le  spirit  of  the  assembly 
where  it  becaraaecessary  to  disclaim  as 
something  out^eous,  atrocious,  and 
abominable,  thadea  of  making  Ireland 
the  rival  in  trio  and  manufacture  of 
England  and  SrtlandP  Do  you  not, 
gentlemen,  perc<re  the  fatuity,  the  folly 
of  leaving  your  aUrs  to  the  management 
of  those  amongstiihom  it  is  considered  a 
reproach  to  see  a  rivaliy  with  other 
countries?  Ohltiiiis  declaration  speaks 
trompet-tongu^  I  bope  it  will  thunder 
in  your  ears,  and  etcte  in  your  minds  a 
spirit  of  just  indigliion  that  any  attempt 
should  be  made  thr4\2jh  the  medium  of  a 
court  of  law  to  pre3nt  the  uprising  of 
that  peaceful  poweiof  public  opinion 

(a)  Hansard  (2nd  ses),  vol.  xi.,  p.  659. 
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which  will  procare    foi  oar  country  a 

Parliament  to  legislate  or  her  interests, 
shall  now  read  an  extact  in  reference 
to  the  proportion  of  the  Jnglish  and  Irish 
debts.  You  have  seei  how  the  Irish 
debt  was  kept  down  byihe  Irish  parlia- 
ment, but  in  sixteen  yea$  after  the  Union 
the  Irish  debt  had  increaed  230 percent., 
whilst  the  British,  in  th<same  time,  only 
increased  60  per  cent,  'hese  facts  are  so 
little  known,  and  so  moh  intervenes  to 
prevent  a  knowledge  of  hem,  that  I  feel 
delighted  at  the  opportuity  of  again  cir- 
culating them. 

**  The  enormous  excess  ofBritish  over  Irish 
debt  at  the  Uoion  left  the  ritish  Minister  no 
excuse  for  consolidation,  an(^cording1y  it  was 
arranged  that  the  two  debts  lould  continue  to 
be  separately  provided  for.  The  active  expen- 
diture of  the  empire  (i.e.  thcexpenditure  clear 
of  charge  of  debts)  was  to  \  provided  for  in 
the  proportion  of  two  parti  from  Ireland  to 
fifteen  for  Great  Britain.  *hese  proportions 
were  to  cease,  the  debts  wereo  be  consolidated, 
and  the  two  countnes  to  conlbute  indiscrimin- 
ately by  equal  taxes,  so  soon^s  tlie  said  respec- 
tive debts  should  be  brougV  lo  bear  to  each 
other  the  proportions  of  the  ontributions,  viz., 
as  two  to  fifreen ;  provided  ah  the  fiscal  ability 
of  Ireland  should  be  found  >  have  increased. 
Now,  that  two  to  fifteen  rate  ^  contribution  was 
denounced  at  the  time  by  Irlmen  as  too  high 
for  Ireland,  and  afterwards  a  admitted  by  the 
British  Ministers  themselves  Its  consequence 
was,  to  exhaust  and  impovash  her  to  such  a 
degree  that  her  debt  in  sixtei  years  increased 
230  per  cent,  while  the  Brith  only  increased 
C6  per  cent.  This  dispropoiDnate  and  unjust 
increase  of  the  Irish  debt  brcght  about  the  two 
to  fifteen  proportion  betweeiA  and  the  British 
debt." 

It  is  delightful  to  me  thave  an  oppor- 
tunity of  stating  these  acts  in  a  place 
from  which  I  laiow  the  will  be  exten- 
sively circulated. 

"  Advantage  was  taken  ojhat  single  branch 
of  the  contingency  contemfted  in  the  Union 
Act,  although  the  other  boch  of  the  contin- 
gericy,  viz.,  the  increase  of  eland's  ability,  had 
not  only  not  occurred,  but  ^  the  confession  of 
the  English  Ministers  theitlves  in  1816,  the 
very  contrary  had  occurred^unely,  Ireland  had 
become  poorer  (ban  befd.  Ad^'antage,  we 
say,  was  taken  of  that  siqgl  branch  of  the  con- 
tingency to  consolidate  :h  debts,  to  do  away 
with  all  measures  of  propionate  contribution, 
and  place  the  purse  of  teind,  without  restric- 
tion or  limit,  in  the  hanA  i  the  British  Chan- 
cellor of  the  Exchequer  t^nceforward  to  take 
from  it,  and  apply  as  h?  iked,  every  penny  it 
did  then,  and  might  attny  further  time  contain, 
and  rob  Ireland  of  aiclance  of  benefit  from 
any  surplus  of  reveni;  thenceforward  and  for 
ever." 

Here  we  find  thafin gland  was  increas- 
ing the  taxation  o Ireland  at  the  rate  of 


4,000, OOOZ.  ;per  annum,  and  such  was  the 
state  of  Ireland,  that  instead  of  this  new 
taxation  producing  one  6d.  of  revenue,  the 
actual  precedent  revenue  fell  500,0001.  in 
the  ensuing  year.    The  debt  of  Ireland  in- 
creased 230  per  cent.,  while  that  of  Eng- 
land increase  1  only  60  per  cent.     Can  it 
be  possible  that  any  one  will  say  that  that 
increase  was  necessary.     What  prosperity 
can  you  have  under  such  a  state  of  things  ? 
The  moment  you  have  any  prosperity  it 
will  be  converted  into  English  revenue. 
The  moment  you  are  able  to  bear  a  new 
tax,  it  will  be  used  not  only  to  pay  ofiT 
your  own  debt,  but  to  maintain  increased 
English  expenditure.  Was  there  ever  any- 
thing which  required  greater    vigilance 
than  the  pecuniary  management  of  the 
country?     I  have  given  you    the  most 
galling  instances   of   the  abuse    of   the 
power  of  mismanagement.    I  have  g^ven 
those  instances  from  what,  if  they  were 
not  parliamentary  documents,  you  would 
hesitate    to    credit    the  amount   of  rob- 
bery so   open,   plunder  so   obvious   and 
so  extensive,  the  accumulation  of  debt  so 
entirely  inconsistent  with  the  supposed 
details  of  the  Union,  so  inconsistent  with 
all  that  could  occur  under  anything  like 
pi*oper    management.    You,    Gentlemen, 
are  familiar  in  private  life  with  the  evil 
effects  resulting  from  giving  to  others, 
even  the  most  disinterested  persons,  the 
management  of  your  concerns ;  and  it  is 
with  nations  as  with  individuals.     But, 
then,  you  may  be  told,   that  when  the 
peace  came,  there  was  a  relaxation  and  a 
diminution  in  the  taxation.    I  will  tell 
you  what  there  has  been — there  has  been 
a  diminution  of  taxation  in  England  of 
41,085,202^.,  but  in  Ireland  the  dimina- 
tion  has  been  only  1,584,2111.,  that  ia  in 
the  proportion  of  1}  to  40.    lO'ConneU 
read  an  abstract  of   the  taxes  repealed 
and  remitted  in  Great  Britain  and  Ireland 
since  1800.]     That  is  the  way  the  English 
striku  off  taxes  for  themselves  ;  that  is  the 
way  they  diminish  our  taxation.    There  is 
another  bitter  ingredient  in  our  cup,  that 
the  taxation  which,  up  to  1826,  was  in 
Irish  currency,  was  then  converted  at  once 
into  British  currency,  and  by  that  opera- 
tion one-thirtieth  was  added  to  our  taxa- 
tion.   As  mercantile  men,   interested  in 
the  prosperity  of  our  country,  I  ask  you 
is  it  possible  that  there  can  be  prosperity 
while  the  management  of  your  concerns 
are  in  their  power  P    Your  relaxation  fW)m 
taxation  depends  on  their  will  and  mercy. 
Had  you  an  Irish  Parliament,  they  would 
insist  on  the  accounts  being  fairly  taken. 
They  would  pay  every  penny  that  Ireland 
owes,  but  no  more.    Can  you  then,  by 
any  verdict,  stand  between  your  country-  • 
men  and  the  obtaining  of  this  justice  from 
England  P 
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I  have  shown  you  what  have  been  the 
financial  effects  of  this  miscalled  UnioD. 

Now,  gentlemen,  I  mean  to  leave  this 
part  of  the  case,  thinking  that  I  have 
shown  vou  the  evil  mercantile  effects 
which  the  Union  has  had  on  oar  common 
country. 

I  will  now  read  for  you  a  document  of 
much  importance,  as  showing  the  opinions 
of  those  most  competent  to  judge,  respect- 
ing the  means  resorted  to  to  carry  the 
Union.  It  is  the  protest  of  nineteen  Irish 
peers  against  the  Union.  A  number  of 
resolutions  and  reasons  are  included  in 
this  protest;  but  I  shall  g^ve  you  only 
two  or  three  of  thera.  lO'OormeU  read  the 
9th,  10th,  and  11th  clauses  of  the  protest, 
in  which  the  dissentients  stated] 
"that  they  considered  the  Union  a  breach  of 
truBt,  the  settlement  of  '83  having  established 
the  exclosiTe  legislative  authority  of  the  Irish 
Parliament,  without  being  liable  to  the  inter- 
ference of  any  other,  and  the  basest  means, 
including  the  exercise  of  force  and  corruption, 
having  been  employed  to  carry  it." 
Such  is  the  declaration  of  a  large  number 
of  the  Irish  peerage  as  to  the  atrocity  com- 
mitted against  this  country  by  tiie  carrj-ing 
of  the  Union.  I  am  sure  tiiere  are  none  of 
their  descendants  living  who  must  not 
glory  in  their  relative  who  signed  that 

Srotest ;  and  I  hope  the  time  is  not  far 
istant  when  the  intentions  and  the  wishes 
of  their  ancestors  may  be  carried  into  effect, 
when  they  shall  take  their  seats  in  an 
Irish  Parliament  sitting  in  College-green. 
Among  other  injuries  resulting  from  the 
Union,  is  the  inadequacy  of  the  franchise, 
as  contrasted  with  that  of  England, 
especially  of  the  deficiency  in  the  Parlia- 
mentary register  of  voters.  £0*(7onneW  pro- 
ceeded to  read  lengthy  extracts  from  two  re- 
ports of  ihe  Bep'eiU  Association  on  the  state 
of  the  franchise  in  counties  and  in  cities 
and  towns  The  rural  population  of  West- 
moreland is  43,464,  and  the  number  of  re- 
gistered voters  4,392 ;  the  rural  population 
of  Cork  is  703,716,  while  the  number  of  re- 
gistered electors  is  only  3,836.  Thesamedis- 
proportion  exists  in  almost  every  instance. 
The  population  of  Wales  is  800,000,  and 
that  of  Cork  703,716,  and  yet  Wales  sends 
twenty-eight  members  to  Parliament,  and 
Cork  only  two.  With  regard  to  revenue 
also,  the  deficiency  in  the  amount  of 
which,  in  Ireland,  was  an  argument  used 
against  giving  her  a  greater  number  of 
representatives,  the  revenue  of  Ireland 
amounts  to  4,392,0002.;  whereas  the 
revenue  of  Wales  only  amounts  to  348,000^1 
I  have  looked  into  the  statements  of  the 
amount  of  revenue  collected  in  the  single 
port  of  Cork,  and  I  find  that  in  one  year 
it  amounted  to  263,0002.,  and  in  another 
to  272,0002. ;  and  yet  the  great  dispropor- 
tion I  have  stated  in  the  number  of^ re- 
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presentatives   between   that  county  and 
Wales  is  permitted  to  exist. 

Another  complaint  has  been  raised,  and 
has  been  justly  raised ,  as  to  the  inadequacy 
of  the  representation.  Oentlemen,  Ireland 
returns  to  the  Imperial  Parliament  105 
members :  at  the  time  of  the  Union  the 
number  was  100.  I  am  prepared  to  show, 
upon  Lord  OasUerectghs  own  showing, 
the  iniquity  of  this  disproportion.  It  is 
clearly  demonstrated.  I  am  prepared  to 
show  the  right  of  the  Irish  people  to  have 
at  least  150  representatives.  Everything, 
from  one  end  of  the  country  to  the  other, 
shows  the  want  of  legislative  protection. 
Lord  Casilereagh  took  as  his  ingredients 
on  which  to  form  his  calculation  the  pro- 
portion of  exports  and  imports,  and  the 
amount  of  revenue  in  Ireland;  Lord 
Casilereagh  made  the  calculation  thus : — 
He  said  that  in  the  relative  population  of 
the  two  countries,  taking  it  that  Great 
Britain  had  558,  that  from  the  comparative 
population  of  Ireland  she  was  entitled  to 
202  members,  for  exports  100,  for  imports 
93,  for  revenue  89— making  in  all  234 ; 
and  taking  the  mean  of  these  quantities, 
it  makes  108^.  That  is  what  Ireland  is 
entitled  to  upon  this  showing.  The  half 
number  is  not  worth  speaking  of;  but 
why  cut  off  the  eight  P  Lord  Casilereagh 
committed  an  injustice :  he  proved  him- 
self unjust  ;  and  up  to  the  present  moment, 
notwithstanding  tne  great  exertions  which 
were  made  at  the  time  of  the  passing  the 
Reform  Bill,  the  English  parliament 
would  never  consent  to  augment  the  num- 
bers beyond  105.  Mr.  Newenham  im^ 
mediately  corrected  the  calculation  made 
by  Lora  CasHereafih.  Mr.  Newenham 
allows  for  comparative  population  228,  for 
exports  179,  for  imports  168,  for  revenue 
85,  for  rental  186— making  846,  and  the 
mean  of  these  five  quantities  is  169i.  If 
you  look  to  the  last  financial  report  of 
1831,  you  will  find  that  the  revenue 
credited  to  Great  Britain  was  48,325,2152. 
At  that  time  the  teas  imported  into  Ire- 
land paid  a  duty  in  England  ;  in  this  way 
Ireland  paid  a  hum  of  500,0002.,  whilst 
other  Customs'  articles  amounted  to 
1,000,0002.  This  left  the  real  revenue  of 
Great  Britain  46,825,8972.,  and  the  amount 
of  revenue  credited  to  Ireland  was  (adding 
the  1,600,0002.)  6,060,8972.  I  should  state 
that,  in  1821,  the  population  as  between 
England  and  Irelancl  was  in  round  num- 
bers twelve  millions  to  England  and  seven 
millions  to  Ireland.  I  showed  that  the 
Irish  revenue  in  that  year  was  something 
more  than  one-eighth  of  that  paid  by 
England ;  and ,  therefore,  taking  the  popu- 
lation and  the  revenue  as  the  ingreoients 
of  representation,  which  is  a  just  and  con- 
stitutional principle  to  act  upon,  I  found 
that  the  relative  population  should  give 
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UB  291  mombers ;  and  that  the  revenue, 
taken  at  one-eighth,  though  it  wae  nearer 
to  one-seventh,  would  give  us  62  members, 
thus  making  a  total  of  353  members,  and 
the  one-half  or  mean  of  those  quantities 
gave  Ireland  a  clear  right  to  176  mem- 
bers. Now,  suppose  you  take  credit  for 
the  Irish  revenue  at  tne  rate  of  one-tenth 
of  that  of  Great  Britain,  instead  of  being 
what  it  really  is,  as  one-eighth,  then  the 
calculation  for  the  number  of  members  at 
the  time  of  the  passing  of  the  Beform 
Bill,  would  have  g^ven  to  Ireland  307 
members  in  respect  to  her  population ;  for 
revenue,  say  one-tenth,  50,  that  would 
make  357,  and  the  mean  of  these  two 
would  entitle  Ireland  to  175  members. 
This  proves  to  demonstration  that  Ireland 
has  been  defrauded  in  her  franchise,  in 
every  one  of  the  details  in  a  financial 
point  of  view,  in  every  detail  of  the 
U  nion  compact.  But  why  should  I  fatigue 
you  with  these  details?  Have  we  not 
sustained  manifest  inconvenience  and 
injury  from  the  Union  P 

Is  it  not  a  great  inconvenience  to  have  a 
distant  legislature  P  Is  that  not  a  great 
inconvenience  to  commercial  pursuits,  to 
agricultural  prosperity,  and  to  nianu- 
facturing  puiposesP  Is  there  a  single 
trade  t^t  does  not  suffer  from  distant 
legislation  P  Not  one.  I  have  many 
particulars  of  the  state  of  the  different 
trades  in  Dublin,  showing  how  they  have 
been  affected  by  the  total  neglect  of  the 
English  Parliament.  I  will  take  the 
coal  trade  for  example.  IQ^OonneH  then 
read  reports  of  the  Committee  of  the 
Commercial  Buildings,  in  reference  to 
the  oppressive  nature  of  the  coal  duty — 
and  continued  to  say:]  For  eight  years 
the  merchants  of  Dublin  and  of  Ireland 
complained  of  this  burden.  The  Tories 
were  in  office — the  Whigs  succeeded — the 
violation  of  the  Act  of  tmion  was  palpable. 
The  merchants  had  no  redress  irom  the 
Whigs,  nor  from  the  Tories.  At  length, 
the  agitation  for  Rep€»l  took  place — 
the  discussion  was  coming  on — and  the 
Whigs  put  an  end  to  the  grievance :  and 
what  they  would  not  do  in  justice  to  the 
mercantile  interest,  they  did  at  length 
from  a  prudent  and  proper  motive ;  and 
the  articles  of  Union  were  in  that  respect 
carried  into  effect,  and  the  duties  tucen 
off  coal.  I  ask  you,  is  it  not  inconvenient 
and  unnecessarily  erpensive,  that  no  pri- 
vate bill  respecting  any  property,  railway 
or  otherwise,  coula  be  passed  without  the 
enormous  loss  of  time  and  money  con- 
sequent upon  going  to  London  to  attend  a 
Parliamentary  Committee  P  What  had 
happened  in  this  very  neighbourhood  P 
No  less  a  sum  than  28,000Z.  has  been  ex- 
pended on  the  bill  for  the  Dublin  and 
Drogheda  Railway;  whereas  if  the  Par- 


liament were  in  College-green,  1,000L  is 
as  much  as  would  have  been  expended; 
and  I  defy  any  man  to  think  of  curying  a 
bill  in  the  British  House  of  Commons 
without  some  unhoped-for  accession  of 
funds  if  any  opposition  were  offered.  Can 
anything  be  more  fearful  than  the  ex- 
pense attendant  upon  election  commit- 
tees P  Every  witness,  if  an  Irish  election 
be  the  question  at  issue,  is  taken  to 
England,  and  kept  there  for  a  considerable 
time.  If  the  witness  is  let  to  go  for  an 
hour,  and  new  matter  is  started,  the  point 
probably  will  be  decided  in  his  absence, 
and  you  will  lose  your  money,  and  possibly 
your  seat.  Would  it  not  be  just  to  the 
Irish  Bar  that  these  expenses  should  be 
circulated  amongst  them  P  while  the  fact 
is,  not  a  single  Irish  lawyer  profits  by  the 
matter — ^"^^  shilling  g^s  into  the 
pockets  of  English  barristers.  Are  you 
not  aware  that  a  considerable  mitigation 
of  the  expenditure  of  the  country  has 
resulted  f^m  the  different  revenue  boards 
existing  in  Ireland  P  Are  they  here  now  ? 
What  has  become  of  the  Treasury  Board? 
It  has  been  transplanted  to  England.  The 
Customs  and  Board  of  Excise  F  Trans- 
planted to  England.  The  Stamp-Office, 
and  other  offices  which  have  been  greatly 
diminished  in  nxunbers,  and  are  near 
extinction,  the  entire  expenditure  which 
mitigated  the  taxation  of  Ireland,  have 
been  all  centred  in  England.  The  Old 
Man's '  Hospital  was  threatened  with 
extinction.  Is  this  principle  of  centra- 
lization fair  which  produces  all  those  ad- 
vantages to  England,  and  all  this  misery 
to  Ireland  P  I  shall  now  ask  your  attention 
to  a  statement  of  the  number  of  English 
and  Scotch  men  appointed  to  offices  in  Ire- 
land. I  take  it  from  the  MM.  Let  me 
first  observe  that  the  Lord  LimUenatU  of 
Ireland  is  an  Englishman ;  the  Chief  SeerO' 
icMry  is  an  Englishman ;  The  Lord  Chan* 
cetior  is  an  Englishman.  The  writer  in 
the  Mail  proceeds  in  answer  to  an  article 
from  the  London  Times  relative  to  this 
topic  of  complaint : 

"The  Archbishop  of  Dablin  is  an  Bnglisb- 
man ;  the  chief  administrator  of  the  Irish  Poor 
Law  is  an  Knylishman ;  the  Paymaster  of  Irish 
Civil  Services  is  a  Scotchman ;  the  Chief  Com- 
missioner of  Irish  Public  Works  is  an  Bn^sh- 
man ;  the  Teller  of  the  Irish  Exchequer  is  an 
Englishman ;  the  chief  officer  of  the  Iri^  Con- 
stabulary is  a  Scotchman ;  the  chief  officer  of 
the  Irish  Post  Office  is  an  Englishman;  the 
Collector  of  Excise  is  a  Scotchman ;  the  head  of 
the  Bevenne  Police  is  an  Englishman;  the 
second  in  command  is  a  Scotchman ;  the  per- 
sons employed  in  the  collection  of  the  Customs 
are  English  and  Scotch  in  the  proportion  of 
thirty-five  to  one.  But  the  Timet  may,  per- 
haps, observe  — '  True,  but  all  this  is  only  the 
elucidation  of  unbarring  the  gates  of  preferment 
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nosparinglj  and  honestlpr.  Scotchmen  and 
Englishmen  are  placed  m  office  in  Ireland, 
and  Irishmen,  in  return,  in  Scotland  and  Eng- 
land, in  order  to  draw  closer  the  bonds  of 
union  between  the  three  united  nations.'  Again 
— let  US  see  how  facts  actually  stand.  There 
are  cabinet  Ministers — ^Englishmen,  10 ;  Scotch- 
men, 8 ;  Irishmen,  0 ;  The  Duke  of  Wellington 
scarcely  considers  himself  an  Irishman,  and 
certainly  cannot  be  called  a  representatiye  of 
Irish  interests  in  the  cabinet.  Lords  of  the 
Treasury — Englishmen,  4 ;  Scotchman,  1  ;  Irish- 
man, I.  Clerks  of  the  Treasury — Englishmen 
and  Scotchmen,  112;  Mr.  Fitzgerald,  (query  an 
Irishman?)  I.  Members  of  the  Lord  Stew- 
ard's and  Lord  Chamberlain's  Household— 
Exi^lishmen  and  Scotchmen,  225 ;  Irishmen,  4. 
Bnttsh  Ministers  to  Foreign  Courts — English- 
men and  Scotchmen,  131 ;  Irishmen,  4.  <  We 
presume,'  adds  the  editor,  'that  Uiese  facts 
show  that  the  natives  of  the  three  kingdoms  are 
all  placed  upon  an  equal  footing  'II  !  the 
chances  of  access  to  preferment  to  an  English- 
man or  Scotchman  in  Ireland  being  in  the  few 
instances  that  have  occurred  to  us  while  writing 
as  6  to  10 ;  while  the  probability  of  an  Irishman 
obtaining  place  in  England  appears,  from  an 
analogous  calculation,  to  be  in  the  proportion  of 
491  to  10,  or  as  1  to  50.  We  could  easily  swell 
this  list  were  it  necessary." 

I  haye  read  that  to  yon,  to  show  the 
meanine  of  the  phrase,  ''Ireland  for 
the  Irish,  and  the  Irish  for  Ireland."  It 
is  a  perfect  fallacy,  a  delusion  to  assert 
that  the  Irish  are  indemnified  by  pro- 
motior*B  or  appointments  in  England,  for 
the  loss  of  tne  appointments  at  home. 
The  places  in  England  and  Scotland  are 
few  enough  for  Englishmen  and  Scotch- 
men, and  they  ^ive  them  the  places  in 
Ireland  in  addition.  I  proceed,  (Gentle- 
men, to  show  yon  other  eyil  results  from 
the  Union.  I  quote  from  Mr.  Fox*8 
Bemarks  upon  the  State  of  the  Nation, 
in  1807: 

*'Such  is  the  right  honourable  gentleman's 
(Mr.  Pitt's)  infelicity  upon  this  great  question 
that  the  measure  which  was  to  be  the  remedy 
beitomes  the  source  of  all  distempers.  Inntead 
of  quieting,  he  has  agitated  every  heart  in  that 
conntT^.  The  epoch  from  which  was  to  begin 
the  reign  of  comfort  and  confidence,  of  peace, 
and  equity,  and  justice,  is  marked,  even  on  its 
outset,  by  the  establishment  of  that  which  rests 
every  civil  blessing  on  the  caprice  of  power.  Ill 
starred  race !  to  whom  this  vaunted  Union  was 
to  be  the  harbinger  of  all  happiness,  and  of 
which  the  first  Iruit  is  martial  law,  or,  in 
other  words,  the  extinguishment  of  all  law 
whatsoever." 

I  have  given  abundance  of  proof  from 
extracts  I  hare  read  of  the  prosperity  of 
Ireland  under  the  fostering  care  of  her 
own  Parliament ;  but  I  will  quote  a  little 
further.  I  will  show  by  a  reference  to 
parliamentary  papers  the  decrease  from 
1800  to  1827  of  consumption  in  Ireland, 
compared  with  increase  in  England.    I 


find  the  respective  consumption  of  tea, 
cofiTee,  sugar,  tobacco,  and  wine,  from  the 
time  of  the  Union  to  the  year  1827,  to  be 
stated  in  the  following  manner : — 
Tea Increase  in  England 25  per  cent. 

Increase  in  Ire&nd  24  per  cent. 

Coffee.   . .  .Increase  in  England  ...  1 800  per  cent. 

Increase  in  Ireland    ...  400  per  cent. 
Sugar Increase  in  England 26  per  cent. 

Increase  in  IreUmd  16  per  cent. 

Tobacco... Increase  in  England 27  per  cent 

Decrease  in  Ireland  87  per  cent. 

Wine Increase  in  England 24  per  cent. 

Decrease  in  Ireland  45  per  cent. 

Decrease  of  consumption  in  Ireland  firom 
1802  to  182a,  from  Tables  published  by  Mr. 
Halliday : 

IMFOBTBD  INTO  IRBLAND. 

Green  Tea... 1 802...  152,674  lbs. 
Do.        ...1823...  88,168    „ 

Decrease...  11 4,506  lbs.  or  about  {ths. 
Port  Wine. . .  1 802. .  .4,487  tuns. 
Do.      ...1828.. .1,014    „ 

Decrease... 8,478  tons,  or  about  fths. 
French  Wines,  1802,  454    „ 
Do.  1828,  121     „ 

Decrease... 888  tuns,  or  about  fths. 
Those  who  defend  the  Union  and  ad- 
vocate its  continuance,  are  in  the  habit  of 
averring  that  our  trade  in  the  ez|)ortation 
of  cattle  has  greatly  increased  since  the 
paraing  of  that  measure.  \(yOowMilX  read 
a  document  in  which  it  was  contended 
that  the  increased  export  of  cattle  was 
wholly  due  to  decreased  consumption  at 
home ;  he  read  an  extract  from  a  report 
on  Irish  trade  by  Dr.  Boyton  in  1838  :i 

"  The  exports  and  imports,  as  &r  as  they  are 
a  test  of  a  decay  of  profitable  occupntion — so 
flar  as  the  exports  and  imports  are  supplied 
from  the  parliamentary  returns,  exhibit  extra- 
ordinary evidences  of  the  condition  of  the 
labouring  classes.  The  importation  of  fiax  seed 
(an  evidence  of  the  extent  of  a  most  important 
source  of  employment)  was — in  1790,  889,745 
brls.;  1800,  827,721  bris. ;  1886,469,458  brls. 
The  miportation  of  silk,  raw  and  thrown,  was — 
in  1790,  92,091  lbs.;  1800,  79,060  lbs.;  1830, 
3,190  lbs.;  of  unwrought  iron,  in  1790,  2,271 
tons  ;  in  1800;  10,241  tons  i  in  1830,871  tons. 
Formerly,  we  spun  all  our  woollen  and  worsted 
yam.  We  imported  in  1790  only  2,294  lbs. ; 
in  1800,  1,880  lbs;  in  1826,  662,750  lbs.  An 
enormous  increase.  There  were,  I  understand, 
upwards  of  thirty  persons  engaged  in  the  wool- 
len trade  in  Ireland  who  have  become  bankrupts 
since  1821.  There  has  been,  doubtless,  an  in- 
crease in  the  exports  of  cottons.  The  exports 
were— in  1800,  9,147  yards;  1826,  7,788,878. 
The  exports  of  cotton  from  Great  Britain  were 
—in  1829, 402,517,196  yards,  value  12,516,247/., 
which  will  give  the  value  of  our  cotton  exports 
at  something  less  than  a  quarter  of  a  million — 
poor  substitute  for  our  linens,  which  in  the 
province  of  Ulster  alone  exceeded  in  value  two 

Digitized  by  Vjl(J0L>yi(:: 


619] 


The  Queen  agaiiiM  O'Convell  and  others,  1843-4. 


[620 


iniUions  one  hundred  thoosand  poands.  in  fact, 
every  other  return  affords  unequivocal  proof 
that  the  main  sources  of  occupation  are  de- 
cisively cut  from  off  the  main  body  of  the  popu- 
iHtion  of  this  country. 

'*  The  exports  of  live  cattle  and  of  com  have 
greatly  increased  $  but  there  are  raw  materials ; 
thera  is  little  more  labour  in  the  production  of 
an  ox,  than  the  occupation  of  huu  who  herds 
and  houses  him ;  his  value  is  the  rent  of  the 
land,  the  price  of  the  grass  that  feeds  him; 
while  an  equal  value  of  cotton,  or  linen,  or 
pottery  will  require,  for  its  production,  the 
kbour  of  many  people  for  naoney.  Thus  the 
exports  of  the  country  are  now  somewhat  under 
the  value  of  the  exports  thirty  years  since,  but 
they  employ  nothing  like  the  number  of  people 
for  their  production;  employment  is  inmiensely 
reduced;  population  incr^tsed  three-eighths. 
Thus,  in  this  transition  from  the  state  of  a 
manufacturing  population  to  an  agricultural,  a 
mass  of  misery,  poverty,  and  discontent  is 
created." 

By  this  Btatement  yoa  will  see,  that  the 
importation  of  yam  increased,  but  that 
is  no  subject  for  felicitation,  inasmnoh 
as  that  increase  was  obtained  at  the 
expense  of  a  diminution  in  the  home 
mannfactnre  of  the  article.  The  next 
document  to  which  I  will  take  the  liberty 
of  direoting  your  attention  is  a  report  of 
Dr.  Stack,  in  reference  to  the  state  of  a 
valuable  charitable  institution  in  this  citr. 
It  is  an  important  document,  as  clearly 
evidencing  the  effects  of  the  Union  upon 
institutions  of  this  kind : 

**  The  Sick  Poor  Institution,  since  its  establish- 
ment in  the  year  1794,  has  shared  in  the  sad 
reverses  which  the  locality  has  undergone  over 
which  its  operations  extended.  The  Liberties 
of  Dublin,  once  the  seat  of  manufactures  and 
of  wealth,  have  degenerated  into  the  habitation 
of  the  decayed  or  unemployed  artissn;  the 
abode  of  fashion  has  now  become  proverbially 
the  haunt  of  vice,  and  poverty,  and  of  disease ; 
hence,  while  the  necessity  for  such  an  institu- 
tion as  this  has  become  every  day  more  urgent, 
the  supporters  of  it  have  proportionably  dimin- 
ished ;  as  the  objects  of  relief  have  increased, 
its  friends  have  decreased.  In  order  at  once 
to  perceive  this  altered  state  of  things,  a  mere 
inspection  of  the  returns  made  at  the  different 
periods  is  mil  that  is  necessary.  In  1798, 
patients,  8,640;  income  1,086/.  17s.  Id,  1841, 
patients,  16,159  ;  income,  867/.  4s.  10c/.'* 

Thus,  you  will  perceive  that  while  the 
patients  increased  four-fifths,  the  income 
of  the  institution  decreased  in  the  pro- 
portion  of  three-fourths.  I  have  now  to 
submit  to  your  consideration  some  melan- 
choly details  illustrating  the  disastrous 
effects  of  the  Union  upon  our  national 
industry.  I  have  a  list  here  of  the  houses 
of  the  noblemen  and  gentlemen  in  Dublin 
in  1800,  which  are  now  converted  into 
hotels,  or  divided  into  small  shops ;  and, 
in  fact,  some  of  them  are  not  occupied  at 


all.    I  have  a  list  of  the  manufacturors  in 
the  woollen,  silk,  and  cotton  trades,  from 
which  it  appears    that    the    number    of 
tradesmen  m  Dublin  in  1800  amounted 
to  61,075;    the  number  existing  in  1834 
was  14,446 ;  of  these  there  were  then  idle 
4,412,  showing  a  decrease  of  51,04rl  in  the 
employed.    Need  I  dwell  upon  the  evi- 
dences of  ruined   greatness   and  fading 
prosperity   which    every   moment   meet 
your  eye  as  you  walk  through  the  streets 
of  Dublin  P   need  I  tell  you  how  pros- 
perity, happiness,  and  affluence,  were  onoe 
found  to  reside  where  nothing  now  can  be 
found  but  misery,  distrcBs,  and  desolation? 
I  have  a  statistical  statement  of  the  decay 
of  houso  property  at  hand,  but  I  will  not 
trouble  you  with  a  lengthened  detail  of 
it  at  this  hour  of  the  day.    Take  two  or 
three  of  the  leading  mansions  of  this  city, 
and  mark  to  what  tney  have  been  reduced. 
What  has  become  of  the  house  that  was 
once  the  noble  mansion  of  Lord  PotiTert- 
coturVs  family  P  It  has  been  a  stamp-office ; 
it  is  now  the  counting  house  of  a  respect- 
able firm  in  the  cotton,  silk,  and  woollen 
trade.    What  has  become  of  Lord  Mowa*$ 
house — that  hous'*  which  had  been  once 
the  residence  of  the  Plantagenets  in  this 
country?    Alas!  are  you  not  well  aware 
that  it  is  now  the  Mendicity  P    And  that 
magnificent  edifice,  the  Belvidere  House, 
what  sad  reverses  has  it  experienced?    It 
cost  28,000/.  in  the  building— the  stairs 
alone  cost  8,000/. ;  but  the  whole  premises 
were  the  other  day  sold  for  a  school  to 
the  Jesuits  for  1,100/.     And  are  these 
melancholy  spectacles  day  by  day   and 
hour  by  hour  to  be  displayed  before  our 
eyes,  and  are  we  to  make  no  effbrt  to 
retrieve  the  fallen  fortunes  of  our  country  P 
Are  the  men  who  would  restore  her  to  her 
pristine  prosperity  to  be  menaced  with  a 
dungeon?    Are  the  men  who  endeavour 
to  succour  and  defend  her  to  be  branded 
as  malefactors  and  conspirators  ?    It  is  to 
you,  gentlemen,  that  1  appeal  for  a  so- 
lution of  this  proposition.      I   have  es- 
tablished my  position ;   I  have  shown  the 
prosperity  of  Ireland  before  the  Union; 
I  have  shown  the  advantages  to  be  secured 
to  Ireland  by  a  restoration  of  her  domestic 
Parliament;    I   have  shown  bow  manu- 
facturers   have    been    reduced    to    the 
condition  of  operatives,  and  operatives  to 
the  condition  of  mendicants,  by  the  ruinous 
effects   of  that   disastrous    measure — all 
that  have  I  shown,  and  nothing  more,  and 
for  Uiat  I  am  to  be  persecute — for  that 
I  am  to  be  prosecuted  as  a  conspirator! 
I  have  shown  you  the  results  of  the  Union, 
!  and  have  I  not  displayed  to  your  eyes  a 

Sicture,  the  contemplation  of  which  ren- 
ers  it  the  duty  of  all  honest  and  true- 
hearted  men  to  endeavour  to  remedy  this 
I  state  of  things  ?    It  is  our  pride  and  our 
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boast  to  do  what  we  have  done ;  but  we 
repudiate  with  scorn  and  indignation  that 
we  have  been  guilty  of  any  crime  what- 
ever, or  that  we  have  had  any  other  object 
in  yiew  than  those  which  X  have  stated. 
We  were  not  to  restrain  the  prerogatives 
of  the  Qneen,  but,  on  the  contrary,  to  give 
them  full  force  and  effect.  We  wish  to 
restore  the  representatives  of  the  House 
of  Commons.  We  wish  to  give  liberty  and 
equality  to  all. 

Now,  I  admit  that  you  have  a  per- 
fect right    to  ask,  what  are  the  modes 
by    which   we  hope   to   obtain    the    ad- 
vantages  for  which  we  seek,  and  to  re- 
store our  country  to  the  condition  she  was 
in  before  the  Union  P    Whatever  may  be 
the  modes  we  are  to  follow  in  detail,  and 
whatever  our  conduct  has  been,  there  was 
nothing  of  a  sectarian  character  in  any- 
thing we  ever  did,  or  contemplated.    This 
is  a  charge  which  never  could  be  made 
against  us.     The    Catholics    of   Ireland 
never  acted  upon  sectarian  principles  in 
anything  they    ever  did.      In   1795  the 
Boman     Catholics    of    Dublin    declared 
that  they  would  not  support  the  Union 
even  at  the  price  of  Emancipation.    In 
the  first  speech  I  ever  made  in  public, 
on  the  13th  of  January  1800,  I  stated  that 
^  even  if  they  were  offered  the  alternative 
of  the  Union,  or  the  re-enactment  of  the 
penal  code,  with  all  its  horrors,  Catholics 
would   prefer   the    latter;    and    even   if 
Emancipation  was  offered   to   them  for 
their  consent  to  the  Union,  they  would 
reject  it  with  scorn  and  indignation.  That 
was  the  first  public  speech  I  ever  uttered ; 
it  was  spoken  in  the  sincerity  of  my  soul. 
The  offer  might  have  been  accepted,  for 
there  was  at  the  time  a  strong  party  in 
the  country  opposed  to  the  Boman  Catho- 
lic claims.    I  risked  the  likelihood  of  the 
penal  code  in  all  its  black  abominations 
Doing  re-enacted  rather  than  consent  to 
the  Union.     I  threw  myself  on  the  gener- 
osity of  my  Protestant  countrymen,  in 
order  to  save  the  legislative  freedom  of 
Ireland.    In  the  year  1810  the  question 
of  the  Bepeal  was    agitated,   and  at  a 
meeting  in  this  city  I  repeated  the  senti- 
ments to  which  I  had  before  given  utter- 
ance. 

Sectarianism  I  Why,  gentlemen,  you 
cannot  but  be  aware  that  the  cause  of  the 
Protestant  Dissenters  of  England  was 
warmly  advocated  by  me — that  it  was  I 
drew  up  the  petition  in  favour  of  the 
English  Protestant  Dissenters— that  that 
petition  was  signed  by  28,000  Catholics, 
passed  at  meetings  of  the  Association,  and 
afterwards  at  the  great  aggregate  meeting 
or  Catholics,  and  tbat  petition  which  I 
drew  up  was  not  upon  the  table  of  the 
House  of  Commons  six  weeks  when  the 
Protestant  Dissenters  of  England  were 


emancipated.  I  therefore  treat  with  con- 
tempt and  indignation  the  idea  of  sectarian 
difference;  and  again,  throughout  the 
entire  volumes  that  have  been  presented 
to  you,  has  there  been  one  word  of  a 
bigoted  description  found  amongst  them  P 
I  have  made  more  speeches  than  any  other 
public  man  that  ever  existed — I  have  been 
more  abused  than  any  other  man,  but 
amidst  all  their  calumnies,  they  never 
flung  upon  me  an  accusation  of  bigotry 
against  my  fellow-beings  of  any  other 
persuasion.  I  have  been  calumniated  in 
everything  else — in  that  I  have  been 
spared,  and  whyP  because  the  folly  and 
futility  of  the  calumny  was  so  excessive 
that  even  my  caluomiators  spared  me  on 
that  point. 

Sectarianism,  I  again  say,  is  out  of  the 
question;  it,  therefore,  could  not  have 
been,  nor  is  it  even  pretended  to  be 
alleged  as  our  motive :  I  need  not  remind 
you  that  I  who  possessed  the  confidence 
of  the  Irish  people,  maintained  it  with 
the  full  and  oft  repeated  decliutktion  that 
all  should  be  peaceable,  and  that  one 
single  act — one  isolated  act  of  violence  of 
any  sort — would  detach  me  from  the 
further  agitation  of  Eepeal.  Has  any 
violence  proceeded  from  me  P  It  has  been 
said  that  I  have  made  violent  speeches ; 
if  I  have,  would  it  not  be  but  fair  to  allow 
me  the  opportunity  of  showing  how  far 
these  speeches  were  accurate  or  inaccu- 
rate, or  what  was  explanatory  or  mitiga- 
tory, and  not  reserve  them  for  so  remote 
a  period  as  this  is  from  the  time  some  of 
them  have  been  delivered  P  But  no — ^there 
has  been  no  violence  on  our  side ;  if  vio- 
lence is  to  be  talked  of,  let  us  see  is  this 
violence.  It  is  tm  article  taken  from  the 
Oheltenham  OaaeUe  wnd  Stroud  Herald, 
August  2nd,  1841  : 

"  What  would  in  reality  be  justice  to  Ireland  ? 
What  would  be  the  greatest  blessing  that  could 
be  conferred  on  Ireland?  The  answer  Jo  thei^e 
questions  is  prompt,  and  comprised  in  a  single 
word — CONQUEST.  We  speak  of  the  mass  of 
the  people — of  the  aborigines  of  the  iftland — 
of  the  Popish  part  of  the  population— of  the' 
wretched  and  ferocious  slaves  of  0*ConnelI — of 
those  who  have  never  been  brought  under  the 
gentle  sway  of  the  Protestant  faith.  Had  Ire 
land  been  actually  conquered  by  England  it 
would  not  have  been  thus.  The  first  step 
towards  the  conquest  of  Ireland  would  be  to 
send  over  a  commanding  military  force,  not  to 
shed  blood,  but  to  prevent  the'  shedding  of 
blood.  Every  individual  Popish  priest  should 
then  be  secured  and  exiled  for  life ;  nor  be  per- 
mitted to  return  under  the  penalty  of  death. 
And  all  persons  found  aiding  and  abetting  a 
Popish  priest  in  secreting  himself  should  also 
be  condemned  to  exile  for  life.  These  men,  the 
priests,  &c.,  might  be  shipped  for  some  of  tbo 
colonies,  and  there  receive  allotments  of  land, 
and  there  be  kept  onder  strict  surveillanoe. 
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Such  IB  the  simple  outline  of  measures  for  the 
bloodless  conquest  of  Ireland.  It  is  for  a  Con- 
servative  Government  cdone  to  achieve  this 
glory.  Let  Sir  Robert  Peel  and  his  colleagues 
look  to  it." 

Gentlemen,  it  appears  by  those  papers, 
which  were  ^iven  in  evidence,  that  we  did 
not  threaten  anything ;  and  it  appears  dis- 
tinctly that  every  disclaimer,  and  re- 
petition of  disclaimer,  to  use  anything 
out  legal  and  peaceable  means  was  given 
over  and  over  again.  There  was  no 
violence  of  any  kind;  none  whatever 
bad  taken  place.  We  are  now  charged 
with  a  newspaper  conspiracy,  because 
it  is  alleged  that  certain  newspapers 
contained  libels.  Why,  if  they  did, 
there  is  no  person  in  the  world  more 
open  to  or  capable  of  punishment  for  an 
offence  than  a  newspaper  proprietor.  He 
is,  perhaps,  more  in  the  hands  of  the  law 
than  any  other  man  in  existence.  There 
is  the  Starap-OflBce  which  must  know  all 
about  him ;  and  the  moment  he  offends 
they  have  nothing  to  do  but  call  on  him  to 
account  for  his  actions.  The  Attorney 
Genei'al  had  this  facility  if  he  wished,  or  if 
the  libel  law  had  been  infringed.  But 
there  is  one  thing  in  the  so-oalled  news- 
paper conspiracy  that  cannot  be  got^over. 
Take  up  the  Nation  which  was  read  for 
you — a  great  deal  of  prose  and  a  consider- 
able quantity  of  poetry — love  songs  and  all 
— and  then  take  the  Pilot,  which  was  also 
read  for  you*— all  prose  and  no  poetry — 
take  up  any  of  these  articles,  and  can  you 
say  that  one  of  the  journals  copied  the 
other  ?  Can  they  produce  any  of  these 
papers,  where  the  other  copied  an  article 
from  it?  No,  they  cannot,  and  they 
could  not  charge  them  with  conspiracy 
unless  they  joined  for  that  purpose.  In 
place  of  conspiracy  they  would  find  dis- 
cord, not  concord,  between  them.  There 
was  not  a  particle  of  combination  amongst 
them.  In  fact,  there  was  not  only  no  com- 
binati(5h  amongst  them,  but  a  kind  of  rival- 
ship  and  jealoosy  relative  to  these  articles. 
Was  that  like  combination  or  crime  P  I  will 
not  go  into  that  question  at  present,  as  it 
80  well  ascertained. 

Well,  Gentlemen,  one  word  about  the 
Arbitration  Courts.  I  shall  not  trouble 
you  with  many  observations  on  that  head. 
One  of  the  great  advantages  of  these 
Courts,  however,  was  the  abolition  of  un- 
necessary and  superfluous  oaths.  There 
was  no  oath  taken  in  these  Courts  at  all. 
Gentlemen,  I  do  not  know  if  it  strikes  you 
in  the  same  light  as  it  strikes  me  on  the 
subject  of  oaths ;  but  I  think  the  estab- 
lishing of  such  Courts  a  great  advantage 
in  that  respect.  In  the  superior  Couri» 
the  oath  is  a  different  thing ;  but  I  ask 
any  Christian  roan,  if  he  woald  not  wish 
to  see  nnneoessary  swearing  aboliahed.    I 


find  by  a  parliamentary  retam  in  1832, 
that  there  were  172,000  oaths  taken  in  the 
Excise  department ;  and  in  another  year 
158,000,  in  the  Excise  also.  This  was  an 
unnecessary  profanation  of  the  name  of 
the  Doity— 158,000  oaths  in  one  year,  and 
172,000  in  another !  What  an  enormous 
quantity  of  unnecessary  oaths!  In  the 
Arbitration  Courts  there  was  no  oath 
whatever  necessary.  I  shudder  at  the  idea 
of  so  many  oaths  being  taken  in  one  year, 
and  I  had  several  conversations  on  the 
subject,  and  Lord  NttgeiU  did  me  the  high 
honour  to  ask  mv  assistance  in  bringing  in 
a  bill  to  abolish  unnecessarjr  oaths,  and 
substitute  a  declaration  in  their  stead.  I 
consented,  and  we  succeeded  in  passing  a 
bill,  substituting  declarations  instead  of 
oaths;  and  I  hope  I  shall  see  the  day 
when  such  a  law  will  be  extended  even 
farther,  for  I  abhor  the  taking  of  the  sacred 
name  of  Gtod  in  vain ;  and  the  man  who 
would  tell  an  untruth  in  a  matter  of 
property,  would  not  set  the  least  value  on 
his  oath,  nor  would  he  at  all  scrnple 
swearing  to  what  he  knew  to  be  false,  if  he 
thought  it  ripe  for  his  purpose.  I  hope, 
Gentlemen,  we  will  see  the  day  when 
declarations  like  the  Quakers',  wnich  are 
as  binding  on  the  conscience  as  the  oath, 
will  be  substituted  and  used  as  an  oath  by 
all  Christian  men  and  in  all  Christian 
countries.  I  am  sure  you  will  not  ascrihe 
conspiracy  to  that. 

Well,  Gentlemen,  I  now  come  to  the 
means  by  which  we  were  to  achieve  the 
Eepeal  of  the  Legislative  Union.  The 
means  are  pacific,  and  I  would  not  adopt 
any  other  means  for  the  accomplishment 
of  that  sacred  object.  It  was  said  that  the 
meetings  were  not  commensurate  with  the 
objects  in  view ;  but  the  object  was  one 
that  could  not  be  obtained  if  the  entire 
Irish  people  had  not  called  for  the  Repeal 
of  that  Union.  A  change  of  that  descrip- 
tion should  not  be  made  unless  it  was  de- 
manded by  the  Irish  people.  The  wards 
of  OraUan  were,  that  the  demand  shonld 
be  made,  backed  by  the  Irish  nation.  I 
re-echo  that  word,  and  the  Minister  is 
bound  to  oppose  the  Repeal  of  the  Union 
unless  that  measure  is  backed  by  the 
nation.  We  have  made  the  experiment, 
and  we  find  that  the  mind  of  the  nation 
is  in  favour  of  a  domestic  LegiBlatnre. 
We  have  made  the  experiment ;  we  did  not 
do  so  without  the  enunciation  of  the  voice 
of  the  Irish  people.  They  have  proclaimed 
it,  they  have  declared  it,  from  one 
end  of  the  country  to  the  other.  The 
voice  has  gone  abroad,  and  it  only  re- 
mains for  the  peaceful  organisation  of  each 
locality  to  ensure  success.  When  I  brought 
the  qu/estion  before  the  House  of  Com- 
mons,  the  Members  who  supported  it  were 
■mall— only  one  Englishman,  and  not  one 
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ScotohiDan;    but  what  was   the   change 
since  that  time  with  respect  to  the  mea- 
sure P    And  is  it  not  idle  and  absnrd  in 
the  last  degree  to  say  that  anything  was 
intended    save   the  regeneration  of   the 
coantry  by  the  most   peaceable  means  P 
What  has  the  Crown  read  for  yon  as  part 
of  the  conspiracy^  P    Why,  the  rules  of  the 
Association.    £He  proceeded  to  read  the 
rules,  (a)]    This,  Qentlemen,  is  the  plan 
of   the    Repeal    Association.     No  alter- 
native was  held  out  by  these  rules,  but 
the  fullest  allowance,  the  most  perfect 
loyalty,  unqualified  peace,  and  in    this 
way,  and  no  other,  was  agitation  to  be 
conducted.      Yet,   under   these   circum- 
stances,    this    combination    is    brought 
before  you,  and  is  called   a  conspiracy. 
The  Crown  have  read  two  other  documents, 
*•  The  Beconstrnction  of  the   House  of 
Commons  "  and  **  The  renewed  Action 
of  the  Irish  Parliament."  (b)    The  first 
of  these  was  signed  upon    the   14th  of 
May    1840,    and    the    second    upon    the 
22nd  of  August  1843.     Now,  my  Lords, 
this  has  been  read   against  us  as    evi- 
dence   of  a  conspiracy.      And  although 
it  has  been  read  before,  I  think  it  ray 
duty  to  read  it  again.      Mark,   G^entle- 
men,  that  after  takmg  the  scale  of  repre- 
sentation from  the  returns  of  the  popu- 
lation of  the  different  towns,  it  begins  at 
page  7,  thus.    {Here  Mr.  O'Gonnell  read 
the  extract.]    Part  of  the  document  has 
been  read  by  the  Crown,  and  it  distinctly 
states  that  by  Parliamentary  means,  and 
by  Parliamentary  means  only,  was  Bepeal 
to    be    obtained.      The    next  document, 
"  The  renewed  Action  of  the  Irish  Pwrlia- 
ment,"  was  also  read.    And  I  am  entitled 
to    the    full    force   of   all    it    contains. 
The  Crown  had  no  right   to    select  por- 
tions from  it,  and  I  am  entitled  to  the 
benefit  of  the  unobjectionable  parts,  for 
they  had   no   right    to    suppress    them. 
lO'OonneU  read  the  document.I     There, 
my  Lords,   is  the  evidence  for  the  pro- 
secution ;   there  is  the  evidence  to  prove 
a  conspiracy;    there   is  the  evidence  to 
prove  iUegal  means ;    there  is  the  evidence 
to  prove  illegal  objects.    Gentlemen  of 
the  jury,  I  put  it  to  you — it  is  not  my 
evidence;  it  is  not  I  who  produced  it; 
it  is  not  we  who  have    called  upon  it 
in  our  defence,  though  it  does  contain, 
I    think,    an.  admirable    defence;     but 
it  is  brought  before  you  on  the  part  of  the 
Crown,  and   produced  by  the    Attorney 
Oeneral;  that  is  the  Attorney  GeneraVa 
evidence,  and  upon  that  evidence  I  call 
upon  you  to  acquit  us — you  are  bound  to 
believe  it ;  there  is  the  plan  for  Kepeal ; 
what  fault  do  you  find  with  it  P    There  is 

(a)  Above,  p.  228. 
(6)  Above,  p.  284. 


a  theory  introduced  into  it,  not  called  upon 
for  practice,  but  I  insist  upon  my  right  to 
discuss  that  theorv.  I  may  be  wrong,  but 
it  is  a  great  constitutional  question  which 
a  man  is  at  liberty  to  discuss,  and  form 
his  opinions  upon.  The  opinion  may  be 
erroneous,  but  the  right  is  undoubted,  and 
I  insist  upon  it  that  the  question  ought  to 
be  considered  in  a  way  favourable  to  the 
claims  of  Ireland 

Gentlemen,  the  competency  of  the  Irish 
Parliament  to  pass  the  Act  of  Union  was 
discuHsed  long  oefore  the  Union  itself  was 
thought  of.  One  of  the  works  by  which 
the  devolution  of  1688  was  consolidated, 
was  a  book  written  by  Loeke  upon  Govern- 
ment. He  wrote  it  for  the  purpose  of 
sustaining  the  Whigs  of  that  day  (the 
Williamite  Whigs),  to  prove  that  James 
had  no  title  to  the  throne,  and  that 
WUliam  was  the  lawfal  monarch  of 
England,  in  consequence  of  what  had 
happened.  That  book,  Gentlemen  of  the 
Jurv,  was  a  class  book  in  Trinity  College 
at  the  time  the  Union  passed.  It  was  a 
book  out  of  which  the  young  men  were 
examined.  Shortly  after  the  Union  it 
was  found  inconvenient  to  let  it  remain, 
and  for  some  reason,  I  do  not  know  the 
cause,  it  was  withdrawn.  But  at  one  time 
it  was  a  book  of  authority,  and  requiring 
not  any  college  to  give  it  authority ;  it 
was  the  great  instrument  by  means  of 
which  the  Bevolution  of  '88  was  achieved, 
the  principle  of  which  Bevolution  no  man 
admires  more  than  I  do.  In  Locke* $  book 
on  Government,  I  find : 

"The  Legislature  (he  says)  cannot  transfer 
the  power  of  making  laws  into  other  hands,  for 
it  being  bat  a  delegated  power  from  the  people, 
they  who  have  it  cannot  pass  it  over  to  others. 
The  people  alone  can  appoint  the  form  of  the 
commonwealth,  which  is  by  constituting  the 
Legislature,  and  appointing  in  whose  hands  that 
shall  be;  and  when  the  people  will  have  said, 
we  submit  and  will  be  governed  by  laws  made 
by  such  men  and  in  such  terms,  nobody  else  can 
say  other  men  shall  make  laws  for  them.  The 
power  of  the  Le^slatore  being  derived  from  the 
people  by  a  positive  voluntary  grant  and  institu- 
tion, can  be  no  other  than  what  the  positive 
grant  conveyed,  which  "being  only  to  make  laws 
and  not  to  make  Legislaturesy  the  Legislature 
can  have  no  power  to  transfer  their  authority  of 
making  laws,  or  to  place  it  in  other  hands"la) 
No  doctrine  can  be  more  distinct.  No 
delegated  Legislature,  elected  for  a  time, 
had  power  or  authority  to  transfer  the 
rights  of  their  constituents  to  anybody 
else.  Upon  this  subject  Lord  Qrey  was 
very  explicit. 

"Lord     Grey    (then    Mr.    Charles    Grey) 
said    in    the    British    House    of    Commons— 

<  Though    you   should  be    able   to   carry   the 

<  measure,  yet  the  people  of  Ireland  would  wait 


(a)  **  Of  CJivil  Government,"  0.  xi. 
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tfor  an  opportunity  of  recovering  their  rights, 
.  which  they  will  say  were  taken  from  them  by  t 
force/ "  I 

But  I  have  a  still  more  explicit  authority  i 
from  Saurin,  which  I  quoted  in  his  pro-  ' 
sence  on  the  trial  of  Mr.  John  Mageef  and  ' 
it  was  adopted  by  him  in  the  most  manly 
manner : 

"  Those  great  men  had  assisted  in  the  Revo- 
lution of  1688 — they  hail  put  down  the  slavish 
doctrines  of  passive  obedience — they  had  de- 
clared that  the  king  held  his  crown  by  compact 
with  the  people,  and  that  when  the  crown 
violated  that  compact,  by  subverting,  or  at- 
tempting to  subvert,  the  constitution  which  was 
the  guarantee  and  safeguard  of  that  people's 
liberty,  the  crown  was  forfeited,  and  the  nation 
had  a  right  to  transfer  the  sovereign  power  to 
other  band^i.  They  had  no  notion  of  the 
doctrines,  which  he  was  sorry  to  see  now  re- 
ceived— that  the  supreme  power  of  the  state 
was  omnipotent,  and  that  the  people  were 
bound  to  submit  to  whatever  that  power  thought 
proper  to  inflict  upon  them.  At  that  day  such 
a  monstrous  proposition  as  this  would  not  have 
been  tolerated,  though  now  it  began  to  raise  its 
bead  nnd  threaten  the  constitution.  But  he  for 
one  would  not  admit  it ;  he  would  re-assert  the 
doctrine  of  the  glorious  Revolution,  and  boldly 
declare  in  the  face  of  that  Houte  and  of  the 
nation  that  when  the  sovereii^n  power  violated 
that  compact,  which  at  its  revolution  was  de- 
dared  to  exist  between  the  Government  and  the 
people,  that  moment  the  right  of  resisting  that 
power  accrues.  Whether  it  would  be  prudent 
in  tlie  people  to  avail  themselves  of  that  right 
would  be  auother  question ;  but  surely  if  there 
be  this  right  in  the  nation  to  resist  an  uncon- 
stitutional assumption  of  power  which  threatened 
the  public  liberty,  there  could  not  occur  a 
stronger  case  for  the  exercise  of  it  than  this 
measure  would  afford  if  canied  against  the  will 
of  the  majority  of  the  nation." 

Nothing  can  \ie  more  explicit  than  that 
constitutional  doctrine;  nothing  can  be 
more  extensive  than  its  operation.  It  was 
assorted  by  Sawin^  quoting  the  highest 
authority,  of  the  heroes  of  the  Revolution 
of  *88,  so  called,  of  the  persons  that  carried 
that  Revolution,  that  by  the  English  con- 
stitution the  principle  of  passive  obedience 
and  non-resistance  is  totally  foreign  to 
our  constitution —the  right  to  resist,  rather 
a  delicate  question,  commences  when  the 
contract  is  broken ;  but  the  existence  of  a 
constitutional  right  of  that  description 
shows  it.  The  Revolution  itself  would  be 
void  if  this  doctrine  were  not  true.  He 
then  goes  on  to  say : 

''If  a  legislative  union  should  be  so  forced 
upon  this  coimtry  against  the  will  of  its  in- 
habitants, it  would  l^  a  nullity,  and  resistance 
to  it  would  be  a  struggle  against  usurpation  and 
not  a  resistance  against  law." 

That  was  alleged,  too,  with  reference  to 
a  period  after  the  Union  was  carried ;  that 
is,  looking  to  its  having  all  the  sanction 


of  form,  the  great  seal  of  England  on  the 
one  hand,  the  great  seal  of  Ireland  on  tbo 
other,  and  the  consent  of  the  Grown  giv^i 
to  it;  yet  Mr.  Saurin,  talking  consti- 
tutional doctrine,  declajred  it;  to  be  a 
nullity,  and  resistance  to  it  a  matter  o^' 
prudence.  And  in  a  second  speech  of  bis, 
which  was  published  in  the  shape  of  a 
pamphlet : 

**  You  may  make  the  Union  binding  as  a  lav. 
but  you  cannot  make  it  obligatory  on  oonscienee. 
It  will  be  obeyed  so  long  as  England  is  strong, 
but  resistance  to  it  will  be  in  the  abstract  a  dutj, 
and  the  exhibition  of  that  resistance  will  be  a 
mere  question  of  prudence." 

I  will  be  bound  by  it,  hbjb  he,  as  a  Uw, 
and  so  say  I,  but  it  will  be  void  in  con- 
science  and  constitutional  principle.  It 
will  be  obeyed  as  a  law,  but  it  will  be  the 
duty  of  the  people  to  exhibit  that  re- 
sistance to  it  when  it  is  prudent  to  do  so. 
He  did  not  mean  by  that  resistance,  force, 
or  violence — he  meant  legal  and  peaceable 
means — but  by  means  adequate  to  the 
purpose  while  they  keep  within  the  pre- 
cincts of  the  law.  There  is  another 
authority — Lord  Phmkei,    He  says : 

"  Sir,  I,  in  the  most  express  term^  deny  the 
competency  of  Parliament  to  do  this  act  I 
warn  you,  do  not  dare  to  lay  your  hands  oa  the 
constitution.  I  tell  you,  that  if,  circumstanced 
as  you  are,  you  pass  this  Act,  it  will  be  a  mere 
nullity,  and  no  man  in  Ireland  will  be  bound  to 
obey  it.  I  make  the  assertion  deliberately.  I 
repeat  it.  I  call  on  any  man  who  hears  me  to 
take  down  my  words.  You  have  not  been 
elected  for  this  purpose.  You  are  appointed  to 
make  laws,  and  not  Legislatures— you  are 
appointed  to  exercise  the  fhnctions  of  legiaUtors, 
and  not  to  transfer  them — you  are  appointed  to 
act  imder  the  constitution,  and  not  to  alter  it ; 
and  if  yon  do  so,  your  act  is  a  dissolation  of  tbe 
Grovemment — ^you  resolve  society  into  its 
original  elements,  and  no  man  in  the  land  is 
bound  to  obey  you.  Sir,  I  state  doctrines  that 
are  not  merely  founded  on  the  immutable  laws 
of  truth  and  reason;  I  state  not  merely  the 
opinions  of  the  ablest  and  wisest  men  who  have 
written  on  the  science  of  government;  bat  1 
state  the  practice  of  our  constitution  as  settled 
at  the  era  of  the  Revolution;  and  I  state  the 
doctrine  under  which  the  House  of  Ebnover 
derives  its  title  to  the  throne.  Has  the  king  a 
right  to  transfer  hit  orown  ?  Is  be  competent  to 
annex  it  to  the  crown  of  Spain,  or  any  other 
country?  No;  but  he  may  abdicate  it,  and 
every  man  who  knows  the  ooi^ptitution,  knows 
the  consequence — the  right  reverts  to  die  next 
in  succession.  If  they  all  abdicate,  it  reverts 
to  the  people.  The  man  who  questions  this 
doctrine,  in  the  same  breath  must  arraign  the 
sovereign  on  the  throne  as  a  nsorper. 

'*  Are  you  competent  to  transfer  your  l^sla- 
tive  rights  to  ie  French  CJounoil  of  Five 
Hundred?  Are  jou  competent  to  transfer 
them  to  the  British  Parliament  ?  I  answer- 
No  !  If  you  transfer,  you  abdicate ;  and  the 
great  original  trust  reverts  to  the  people  from 
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whom  it  issued.  ITmrte/vef  you  may  ex- 
tinguish ;  but  Parliament  you  cannot  extinguish. 
It  is  enthroned  in  the  hearts  of  the  people — t^  is 
enshrined  in  the  sanctuary  of  the  Constitution — 
it  is  as  immortal  as  the  island  which  it  protects. 
As  well  might  the  frantic  suicide  hope  that  the 
act  which  destroys  his  miserable  body  should 
extinguish  his  eternal  soul  I  Again  I,  therefore, 
warn  you.  Do  not  dare  to  lay  your  hands  on 
the  Constitution — it  is  above  your  powers," 

Oh,  it  is  a  beantifdl  passage : 

**  As  well  mic^ht  the  frantic  suicide  hope  that 
the  act  which  destroys  his  miserable  body  should 
extinguish  his  eternal  soul.  Again  I,  therefore, 
warn  you.  Do  not  dare  to  lay  your  hands  on 
the  Constitution — ^it  is  above  your  powers." 

I  insist  on  the  truth  of  that  oonstita- 
tional  law.  I  take  the  q|nalification  as 
laid  down  by  fifourin ;  it  is  binding  as  a 
law  while  it  oontinnes  to  have  the  form 
and  shape  and  pressure  of  law;  but  it 
does  not  oind  on  conscience  or  principle ; 
though  it  had  been  said  to  me,  "  Why, 
this  would  make  all  the  Acts  which  were 
passed  since  the  Union  void."  I  deny  it ; 
it  would  do  no  such  thing.  I  say  they  are 
voidable,  but  not  void.  It  has  been  said, 
**  You  would  by  that  repeal  even  the 
Emancipation  Act."  If  I  could  get  the 
Bepeal  of  the  Union,  I  would  make  you  a 
present  of  Emancipation.  Where  do  I 
find  the  principle  of  its  being  voidable 
not  voidP  I  find  it  in  the  language  of 
Sawrin:  that  it  is  binding  as  a  law, 
but  not  obligatory  on  conscience.  I  may 
be  wrong  in  this  position,  but  I  can- 
not be  wrong  to  argue  from  it.  It  may 
be  said  that  this  Act  is  to  be  obeyed,  and 
it  is  to  be  considered  as  law.  G-entlemen 
of  the  Jury,  the  point  was  raised  already 
in  1782,  when  the  Irish  Parliament  de- 
clared that  no  power  on  earth  could  bind 
the  Irish  people  but  the  King,  Lords,  and 
Commons  of  Ireland.  And  there  was  an 
Act  passed  to  that  effect,  the  consequence 
of  which  was  to  do  away  with  the  autho- 
rity of  all  laws  passed  in  England,  and 
which  were  binding  on  Ireland,  though 
they  regulated  the  property  of  Ireland; 
but  Chief  Baron  Yeherton  stepped  in, 
and,  by  his  Act,  declared  all  laws  passed 
in  England  to  be  binding  in  Ireland,  and 
that  they  should  continue  to  be  so.  (a)  But 
it  mav  be  said  this  is  inconsistent  with 
our  allegiance.  I  deny  it ;  for  this  autho- 
rity exists  in  the  (jueen,  which  can  only 
be  exercised  through  her  responsible 
minister.  It  is  no  derogation  of  her 
power ;  it  is  rather  an  increase  of  that 
power.  And  shall  I  be  told  this  by  a 
country  which  had  made  so  many  irregu- 
lar  successions?  Eichard  II.  was  de- 
throned Ir^  Parliament ;  so  was  Henry  VI., 

(a)  See  Lecky,  vol.  7,  p.  89. 


so  was  Richard  III.,  and  Henry  VII.  set 
up.  Where  also  the  royal  sucoession  was 
altered  over  and  over  again  in  the  reign 
of  Henry  VIII.  and  settled  in  nothing; 
there  was*  another  alteration  at  the  time 
of  the  Revolution,  in  1688 ;  so  that  tnere 
could  not  be  anything  illegal  in  discussing 
this  question.  Sui*ely  not.  There  may 
be  a  mistake,  there  may  be  an  error; 
but  there  cannot  be  a  crime  to  discuss  the 
matter  publicly,  undisguisedly,  and  with 
the  sustentation  of  the  authorities  I  have 
cited.  You  have  Sawrin  and  Phmhei,  you 
have  Loeke,  you  have  Lord  Orey  giving 
his  opinion  in  favour  of  it. 

Grentlemen,  I  draw  to  a  close.  I  now 
come  back  to  the  evils  of  the  Union,  and 
I  would  look  to  everv  honest  man  to  exert 
himself  for  its  repeal.  Would  it  not  cure 
the  odious  evils  of  absenteeism  P  It  was 
calculated  by  an  able  man  that  9,000,0002. 
a  year  pass  out  of  this  country ;  the  Bail- 
way  Commissioners  reduce  it  to  6,000,0002. 
Take  the  reduced  amount,  and  I  ask  did 
ever  a  country  suffer  such  an  odious 
drain  of  6,000.000Z.  of  absentee  monev  P 
6,000,0002.  raised  every  year  in  this 
country,  not  to  fructify  it,  not  to  employ 
the  people  of  the  coxmtry,  not  to  take  care 
of  the  sick  and  poor,  or  desolate,  but 
6,000,0002.  are  transplanted  to  foreign 
lands ;  sent  there,  but  giving  no  return ; 
leaving  poverty  to  those  whom  it  en« 
riched.  Take  6,000,0002.  for  the  last  ten 
years.  Look  now  at  60,000,0002.  drawn 
from  this  unhappy  country.  Take  it  for 
the  next  six  ^rears ;  can  you  in  conscience 
encourage  this  P  There  is  a  cant  that  agi- 
tation prevents  the  influx  of  capital. 
What  is  the  meaning  of  that  P  We  do  not 
want  English  capital;  leave  us  our  own 
6,OO0,00OX  and  we  shall  have  capital  in 
abundance.  We  do  not  want  that  leit- 
handed  benevolence,  which  would  drain 
the  country  with  one  hand,  and  let  in 
niggardly  with  the  other.  There  is  an- 
other item,  the  surplus  revenue,  which 
exhausts  the  resources  of  this  country,  and 
that  to  the  amount  of  nearly  2,(X)U,0(i02. 
annually ;  in  the  last  year  it  was  as  low  as 
700,0002. ;  but  whether  the  one  or  the 
other,  it  is  drawn  out  of  the  country 
never  to  return.  There  is,  again,  the 
Woods  and  Forests.  That  department 
receiives  74,0002.  ayear  out  of  Ireland,  in 
quit-rents,  &c.  ECow  was  that  expended 
for  the  last  ten  years  P  Between  the 
Thames  Tunnel  and  to  ornament  I^- 
falgar-square.  We  want  an  additional 
bridge  in  Dublin — why  have  we  not  the 
74,0002.  for  that  purpose  P  Have  we  not 
as  good  a  right  as  that  it  should  be 
expended  on  Trafalgar-square  P  If  we 
had  the  Parliament  in  College-green  would 
that  74,0002.  be  sent  to  adorn  a  square  in 
London  ?    Huve  we  not  sites  and  squares 
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enough  in  Dublin  for  the  purposes  of 
public  utility?  There  are  other  evils 
attending  this  continued  drain  on  the 
country.  I  remember  there  having  been 
quoted  in  Parliament  the  work  of  Mr. 
Young,  a  political  economist,  who  jour- 
neyed in  Ireland  in  '78,  who,  in  speaking 
of  the  increase  of  population,  accounted 
for  it  by  the  never-failing  bellyfull  of 
potatoes,  and  to  that  he  attributed  the 
increase.  But  is  that  the  case  now  P  Has 
not  the  country  sensibly  declined — is  not 
even  one  meal  of  potatoes  a  treat  and  a 
treasure?  According  to  the  evidence  of 
the  Commissioners  of  Poor  Law  Inquiry 
the  people  are  now  in  rags.  Was  this  my 
language?  No,  Gentlemen,  I  appeal  to 
yourselves — are  chey  not  reduced  to  misery 
and  wretchedness,  frittered  away  by  peri- 
odical famine?  and  there  were  six  or 
eight  since  the  Union.  There  was  relief 
from  England,  while  provisions  were  in 
quantities  exported  from  this  country; 
provisions  were  exported  while  the  people 
were  perishing  with  famine.  But  the 
Poor  iiaw  Commissioners  report  the 
following  frightful  picture.  But  first  let 
me  tell  you  that  the  Population  Com- 
missioner's Report  shows  the  aggravation 
of  the  evil.  The  eentleman  who  made 
that  report  is  a  military  officer — Captain 
Larcom — a  man  of  science,  of  integrity, 
and  of  honour.  He  reports  the  state  of 
the  population  to  be  this,  that  30  per 
cent,  of  the  town  and  city  population  were 
in  abject  poverty,  and  that  70  per  cent,  of 
the  agricultural  were  in  abject  poverty. 
These  are  not  my  words,  they  are  the 
words  of  Captain  La/rcom,  Where,  then, 
are  the  advantages  of  the  Union,  which 
has  thus  increased  poverty,  bringing  i>esti- 
lence,  and  involving  our  poor  in  misery 
and  filth?  G-entlemen,  why  should  we 
not  adopt  any  plan  by  which  we  would 
escape  from  these  horrors?  The  Poor 
Law  Commissioners  go  more  into  minute 
details.  Mind  you.  Gentlemen,  this  is 
evidence  made  on  oath  before  the  Poor 
Law  Commissioners.  Allow  me  to  read 
some  of  it  to  you. 

'*  One  family  bad  but  one  meal  for  tbe  space 
of  three  days ;  another  subsisted  on  a  quart  of 
meal  a  day;  another  lived  on  a  little  boiled 
cabbages  without  anything  to  mix  with  them." 

Gentlemen,  I  will  not  harrow  your  feel- 
ings by  reading  any  more,  the  book  is  full 
of  them ;  and  are  2,300,000  of  yourfellow- 
oountrjrmen  to  live  in  a  state  of  positive 
destitution,  and  nothing  to  be  done  for 
them  P  Is  no  efi'ort  to  1^  made  to  rescue 
the  country  from  this  state  of  destitution  ? 
Permit  me  to  call  your  attention^  to  a  few 
passages  of  a  report  of  a  meeting  held 
last  Monday  week,  in  reference  to  the 
sick  and  indigent   of  your  city.     £Mr. 


0*Conn6U  read  an  extract  from  8<nmder$'' 
Newsletter,  detailing  the  miseir  which 
pervaded  the  city.f  Can  any  language 
of  mine  describe  the  misery  which  exists 
more  fully  ?  Gentlemen,  another  hideous 
feature  of  Captain  Larcom's  Report  is, 
that  the  population  is  diminished  by 
70,000  from  the  period  of  1821  to  1831 ; 
and  from  that  to  1841  the  population  has 
diminished  by  the  number  of  70,000,  who 
would  have  been  all  reared  up  if  they 
had  anything  to  support  them.  And  are 
we  to  be  hunted  down,  who  are  tbe  friends 
of  the  poor  P  Are  we,  who  wish  to  have 
industry  rewarded — are  we,  I  ask  it  on 
every  principle  of  sense  and  justice,  ai*e 
we  to  be  persecuted  and  prosecuted  for 
seeking  the  means  of  relieving  the  dis- 
tress ?  We  have  the  means  of  relief  in 
our  power;  we  live  in  the  most  fertile 
country  in  the  world;  no  country  is  in 
possession  of  such  harbours,  the  early  his- 
torical mention  of  which  is  made  by 
Tctoitus,  admitting  that  our  harbours  are 
the  best,  and  that  consequently  they  were 
more  crowded.  The  country  is  intersected 
with  noble  estuaries.  Ships  of  five  hun- 
dred tons  burden  ride  into  the  heart  of 
the  country,  safe  from  every  wind  that 
blows.  No  country  possesses  such  advan- 
tages for  commerce ;  the  machinery  of 
the  world  might  be  turned  by  the  water- 
power  of  Ireland.  Take  the  map,  and 
dissect  it,  and  you  will  find  that  a  good 
harbour  is  not  more  remote  from  any  spot 
in  Ireland  than  thirty  miles.  Why  is  not 
the  country  prosperous  ?  Did  I  not  read 
for  you  of  the  unheard-of  magical  pros- 
perity that  followed  her  legislative  inde- 
pendence ?  Did  I  not  read  extracts  from 
the  writings  and  speeches  of  men  most 
adverse  to  Ireland — of  men  most  anxious 
to  conceal  her  greatness — as  evidence  of 
her  increasing  prosperity  under  her  Par- 
liament ?  What  happened  once  will  surely 
happen  again.  Oh,  Gentlemen,  I  struggle 
to  rescue  the  poor  from  poverty,  and  to 
give  wages  and  employment  to  those  now 
idle — to  keep  our  gentry  at  home  by  an 
absentee  tax,  after  the  example  of  the 
Government  last  year,  if  by  no  other 
means,  and  compel  them  to  do  their  duty 
to  their  country.  I  leave  the  case  to  you 
— I  deny  that  there  is  anything  in  it  to 
stain  me  with  conspiracy;  I  reject  with 
contempt  the  appellation.  I  have  acted 
in  the  open  day,  in  the  presence  of  the 
Government,  in  the  presence  of  the  magis- 
trates ;  nothing  was  secret,  private,  or 
concealed — ^there  was  nothing  but  what 
was  exposed  to  the  universal  world.  I 
have  struggled  for  the  restoration  of  the 
Parliament  to  my  native  country.  Others 
have  succeeded  in  their  endeavours,  and 
some  have  failed  ;  but,  succeed  or  fail,  it 
is  a  glorious  struggle.    It  is  a  struggle  to 
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make  tho  fairest  land  on  earth  possess 
that  bounty  and  benefit  which  GkkI  and 
Nature  intended. 


Eyidence  pob  thb  Depence. 
Tuesday,  February  6th. 

Moore:  My  Lords,  the  counsel  for  the 
traversers  have  srailed  themselves  of  the 
indulgence  granted  to  them  yesterday 
evening.  We  have  gone  through  the  evi- 
dence already  adduced  on  the  ^«^  of  the 
Crown,  and  we  mean  to  rest  our  defence 
on  it.  We  have  brought  a  considerable  num- 
ber of  witnesses  to  w>wn — they  are  in  town 
at  present,  and  are  able  to  prove  a  num- 
ber of  facts  ;  but  under  the  circumstances 
which  I  have  stated,  we  have  come  to  the 
conclusion  that  we  should  not  be  war- 
ranted in  taking  up  the  time  of  the  Court, 
to  establish  what  1ms  been  already  proved. 
We  shall  therefore  examine  but  very  few 
witnesses. 

Frederick  William  Conwcuy,  proprietor 
of  the  Dvhlm  Evening  Pott,  and  editor  of 
the  Freemcm'a  Journal  in  1810,  s})oke  to 
the  meeting  in  favour  of  Eepc^  in  that 
year,  and  to  the  accuracy  of  0*ConneJV8 
speech  at  that  meeting  as  reported  in  the 
I^reeman, 

HatcheiU :  Do  you  remember  the  Catholic 
Association  previous  to  1829  P — I  do. 

Were  you  a  member  of  that  Association  ? 
— I  was. 

Tou  then  were  connected  with  the 
Evening  Poet.  Was  it  circulated  by  the 
Catholic  Association  in  the  same  manner 
as  other  papei*s  were  circulated  by  the 
Bepeal  Association  P 

The  Attorney  General :  This  is  not  evi- 
dence. In  has  nothing  to  do  with  the 
question  under  discussion. 

Fennefatheb,  L.C.J. :  I  think  tho  objec- 
tion comes  too  late,  after  you  have  allowed 
the  other  documents  to  be  read. 

The  Attorney  Oeneral :  The  documents 
which  were  read  were  speeches  made  by 
Mr.  0*OonneU,  and  had  reference  to  the 
present  questions,  and  we  did  not  wish  to 
exclade  matters  which  had  a  distinct 
reference  to  a  Bepeal  of  the  Union ;  but 
this  is  a  distinct  class  of  evidence  alto- 
gether. The  proceedings  of  the  Catholic 
Association  have  nothing  to  say  to  the 
issue  at  present  to  be  tried. 

Cbamfton,  J. :  It  cannot  be  received ; 
it  is  quite  outside  all  the  issues  on  trial  in 
the  present  case. 

Jamee  Perry  affirmed,  and  examined  by 
Whiteside. 

1  am  a  member  of  the  Society  of 
Friends. 

Whiteeide:  What  are  the  rules  of  the 
Society  of  Friends,  in  reference  to  arbi- 
tration P 


Attorney  Oeneral :  1  object  to  that  ques- 
tion. 

Wkiteeide :  1  submit  we  are  entitled  to 
show  what  their  practice  is  in  reference  to 
arbitration,  and  tnat  the  traversers  merely 
adopted  it,  and  to  show  by  that  fact  that 
they  had  no  intention  to  interfere  with  or 
subvert  the  Courts  of  Justice. 

Attorney  Oeneral:  I  submit  that  the 
rules  of  the  Society  of  Friends  have  no 
relation  to  the  issue.  That  which  is  legal 
in  itself  in  consequence  of  the  purity  of 
motive  of  the  Society  of  Frieniu,  is  not 
admissible  in  evidence  to  justify  an  act 
the  illegality  of  which  arises  trom  the 
criminal  object  with  which  it  was  done. 

Macdonogh :  It  is  alleged  that  the  par- 
ties have  entered  into  certain  rules  with  a 
certain  intent  and  object.  We  rely  on 
this  evidence  that  simDar  rules  have 
been  adopted  by  a  most  respectable  class 
in  the  community,  to  show  that  the  tra- 
versers acted  with  a  similar  intention,  and 
not  with  the  object  charged  in  the  indict- 
ment. 

Seijeant  Warren :  If  these  regulations 
are  legal,  they  do  not  require  to  be  sup- 
ported by  the  rules  of  any  other  body  of 
men.  If  illegal  in  themselves,  whether 
they  have  been  followed  by  the  Quakers 
or  whether  they  have  been  derived  from 
them,  cannot  affect  the  criminality  or 
innocence  of  the  traversers  in  having 
adopted  them. 

nKNEFATHEB,  L.C.J. :  I  am  of  opinion 
that  this  evidence  is  admissible.  The 
indictment  is  to  this  effect,  that  the  tra- 
versers conspired  to  bring  into  disrepute 
the  Courts  of  Justice,  as  by  law  estab- 
lished in  this  countiT',  by  substituting 
other  modes  for  the  people  to  settle  their 
differences,  in  derogation  of  the  Qneen's 
Courts.  The  anvm/u$  and  intention  with 
which  this  was  done,  are  the  essence  of 
the  charge.  The  (question  is,  whether  this 
was  done  with  a  criminal  intent ;  with  tho 
intent  to  bring  the  Courts  into  disrepute. 
Surely,  to  show  ^tio  animo  the  act  was 
done,  it  is  material  to  show  that  a  vast 
number  of  the  respectable  portion  of  the 
community  have  done  the  same  thing, 
and  have  universally  been  considered  as 
acting  legally.  These  rules  were  adopted 
by  a  most  respectable  class,  and  have  never 
been  impeached.  Surely  these  are  clearly 
evidence. 

Cbampiok,  J.:  My  opinion  does  not 
coincide  with  my  Lord  Uhief  Justice's,  or 
with  the  opinions  of  the  other  members  of 
this  Court.  This  is  a  matter  of  principle, 
and  I  feel  bound  to  state  that  I  cannot 
acquiesce  in  the  reasoning  by  which  this 
evidence  is  made  admissible.  It  is  quite 
true  the  question  is  as  to  the  intention  of 
the  traversers,  and  t^eir  object  is  to  show 
that  a  criminal  intention  is  erroneously 
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imputed  to  them ;  but  I  should  apprehend 
that  the  intention  with  which  parties  do 
a  })articular  act,  is  to  be  deduced  from 
their  own  acts  and  declarations,  and  not 
from  the  acts  and  declarations  of  other 
persons.  As  it  has  been  truly  put  by 
Serjeant  Warren,  if  their  principles  are 
just,  fair,  and  legal,  they  are  just,  fair, 
and  legal  to  all  classes  of  Her  Majesty's 
subjects,  and  they  do  not  require  the 
support  of  anv  other  body  of  men,  how- 
ever respectaole  or  respected  the  body 
may  be ;  if  they  are  illegal,  the  fact  that 
the  Quakers  have  adopted  them  cannot 
make  them  legal.  The  institution  of  arbi- 
tration is  in  itself  innocent  and  legal.  No 
person  ever  thought  of  accusing  the 
Quakers  of  having  the  intention  thereby 
to  bring  the  Courta  of  Justice  into  dis- 
credit and  disrepute.  That  must  be  con- 
ceded. But  the  allegation  here  is,  that 
the  traversers  have  established  and  re- 
commended those  Arbitration  Courts,  but 
with  a  totally  different  intention  from 
that  of  the  Quakers.  How  then,  can  you 
estimate  the  intention  of  the  traversers 
by  the  intentions  of  the  Quakers?  The 
acts  themselves  may  be  legal,  but  take 
the  intention,  and  they  may  then  become 
illegal.  If  you  admit  the  acts  of  the 
Quakers,  you  may  admit  the  acts  of  any 
other  society;  but  how  can  we  jadge  of 
the  intentions  of  the  parties,  from  the  acts 
of  others?  The  acts  may  be  the  same, 
but  the  intention  can  only  be  discovered 
from  the  acts  of  the  parties  themselves. 

BuBTON,  J.:  I  concur  with  my  Lord 
Chief  Justice ;  I  apprehend  this  is  not  a 
question  of  law  for  the  Court  to  deter- 
mine, but  a  Question  of  intention  for  the 
jury  to  decide.  There  is  no  doubt  that, 
abstractedly  speaking,  to  establish  a  mode 
of  settling  differences  by  arbitration,  is 
not  in  itself  illegal ;  but  the  question  here 
is,  whether  the  mode  proposed  by  the 
traversers  for  that  purpose  was  adopted 
with  the  intention  charged  by  the  indict- 
ment, that  is,  to  bring  the  Courts  of  Law 
into  contempt;  and  the  traversers  wish 
to  prove  that  it  was  not  adopted  with  that 
intent ;  and  for  that  purpose  they  seek  to 
give  in  evidence  the  acts  of  the  Society 
of  Friends,  who  have  established  those 
Courts,  for  the  purpose  of  having  their 
differences  settlea  without  expense.  They 
wish  to  show  that  the  Arbitration  Courts 
were  instituted,  not  for  the  purpose  of 
bringing  the  Courts  in  disrepute,  but 
merely  to  settle  differences  and  disputes, 
by  following  out  the  mode  which  has 
been  practised  by  others.  That  is  a  ques- 
tion for  the  jury. 

Pbbbih,  J. :  I  concur  in  opinion  with 
my  Lord  Chief  Justice  and  my  brother 
Burton,  The  charge  against  the  tra- 
versers is,  that   they    intended  by    the 


establishment  of  those  Arbitration  Courts, 
to  bring  the  established  Courts  of  Law 
into  disrepute.  Surely,  it  ia  a  matter  of 
inquiry  for  the  jury,  and  most  material 
for  them  to  know,  that  a  respectable  body 
of  Her  Majesty's  subjects  have  published 
rules,  having  the  same  tendency  as  the 
Arbitration  Courts.  This,  as  evidence, 
does  not  conclude  the  question,  but  it  is 
a  very  important  and  material  inquiry,  as 
to  what  the  intent  of  the  traversers  wap, 
and  in  this  respect  the  rules  of  the  Quakers 
and  of  the  Ouzel  Galley  are  clearly  evi- 
dence. It  is  powerful  to  go  to  the  jury  to 
show  that  their  course  of  proceeding  does 
not  necessarily  involve  a  criminal  intent. 

The  witnestt  then  read  the  rules  of  the 
Society  of  Friends  with  respect  to  arbi- 
tration, two  of  which  were  as  follows : 

"Whereas  it  sometimes  happeneth,  to  the 
hurt  of  truth  and  grief  of  many  Friends,  that 
di  (Terences  do  arise  among  some  professing 
truth,  about  outward  things ;  if  they  refuse  to 
end  their  differences,  then  to  let  them  know  that 
it  is  the  advice  aod  couobel  of  Friends,  that  they 
should  each  clioose  an  equal  number  of  indif- 
ferent, impartial,  and  judicious  Friends,  to  hear 
and  speedily  determine  the  same ;  and  that  they 
do  bind  themselves  to  stand  to  their  award  and 
determination,  or  the  award  and  determination 
of  the  major  part  of  them,  that  shall  be  made 
and  signed  by  the  umpire,  if  there  be  one  agreed 
unto.  Also  that  this  meeting  doth  advise  that 
if  any  Friend  shall  refuse  s^edily  to  end  their 
difierences,  or  refer  it,  as  before  advised,  com- 
plaint be  made  of  that  person  unto  the  monthly 
meeting  to  which  he  doth  belong ;  and  if,  after 
admonition,  he  shall  refuse  to  so  refer  his  case, 
that  the  meeting  do  testify  against  such  person, 
and  disown  him  to  be  of  our  Society.    .     .    . 

'*  It  is  the  sense  and  judgment  of  this  meeting, 
that  if  any  member  of  our  religious  society  shiul 
arrest,  sue,  or  implead  at  law  any  other  member 
of  our  religious  society,  before  he  hath  proceeded 
in  the  way  hereinbefore  recommended,  such 
person  doth  therein  depart  from  the  principle  of 
truth,  the  known  way  thereof,  and  acts  contrary 
thereunto,  and  ought  to  be  dealt  with  by  the 
meeting  he  belongs  to  for  the  same ;  and  if  he 
shall  not  give  satis&ction  to  the  meeting  for 
such  his  disorderly  proceeding  by  condemning 
it  and  himself  therein,  that  then  he  be  disavowed ; 
or  if  the  party  so  sued  or  arrested,  taking  with 
him,  or,  if  under  confinement,  sending  one  or 
two  Friends  to  the  person  who  goes  to  law,  shall 
complain  thereof,  the  said  person  shall  be 
required  immediately  to  stay  proceeding,  and  if 
he  does  not  comply  with  such  requisition,  the 
monthly  meeting  to  which  he  belongs  shall  dis- 
own him  if  the  case  require  it." 

These  rules,  as  far  as  I  know,  have  been 
uniformly  acted  upon.  I  have  no  recollec- 
tion of  any  disobedience  to  them;  but 
persons  who  disobeyed  them  would  be 
expelled.  I  am  not  a  member  of  the  Ouzel 
Galley;  but  I  have  been  a  Pftrtv  to  an 
arbitration  there.  I  saw  Mr.  ireweter 
there  once. 
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WiUiam  Oosgrave — Examined  by 
Maedonogh. 
I  have  been  Secretarj  and  Begistrar  of 
the  Ousel  Galley  since  1810.  1  have  been 
present  at  abnost  all  the  arbitrations 
which  have  taken  place  since  that  time. 
The  parties  called  on  me  and  named 
arbitrators,  then  I  handed  them  a  printed 
deed  of  submission  and  they  signed  it. 
These  proceedings  are  takenpursnant  to 
the  roles  of  the  Society.  The  Society, 
when  it  is  full,  consists  of  forty  persons. 
Sometimes  there  are  not  so  many,  but  it 
is  filled  up  as  soon  as  possible.  When 
claims  are  referred  to  tne  Society,  the 
party  claiming  '  generally  names  the 
arbitrators.  Among  the  gentlemen  who 
now  compose  the  Society  are,  Thomas 
CroHkwaite,  Arthv/r  Qwmnesa,  James 
Charles,  Thomas  Watson,  WUUam  W, 
CoUnUe,  John  Hone,  Thimias  MasttoeU, 
George  Loao,  Henry  Wilson,  8>  BoUeau, 
WUUam  Foriescne.  When  parties  come  to 
have  arbitration  they  are  required  to  lodge 
four  guineas  each  to  pay  the  expenses  of 
the  arbitration,  and  then  the  case  is 
settled  by  the  Arbitrators.  The  deed  of 
submission  is  signed  by  the  parties  that  it 
may  be  bindmg,  and  confirmed  in  the 
Court. 

Cross-examined  by  Bennett, 

It  is  to  those  that  choose  to  refer  their 
differences  to  the  Society  that  the  arbitra- 
tion is  granted.  It  is  open  to  anj  person, 
and  strangers  may  refer  their  differences 
to  it.  It  IS  a  part  of  the  deed  of  submis- 
sion that  it  should  be  made  a  rule  of 
Court.  The  parties  referring  to  Arbi- 
trators, name  their  own  days  for  holding 
their  arbitration. 

By  Cbampton,  J. :  The  parties  choose  the 
Arbitrators  themselves  out  of  the  number 
of  the  Society.  I  don't  believe  the  Society 
is  incorporated  by  any  Charter  or  Act  of 
Parliament ;  but  it  is  a  very  old  Society. 

Cha/rles  Verrum,  Registrar  of  Newspaper 
Stamps,  produced  the  Morning  Register  of 
September  14,  1841,  containing  a  report 
of  a  speech  on  Bepeal  by  O^Cormell. 

The  AWyrney  General  objected:  The 
Morning  Register  is  a  daily  paper,  and 
there  is  no  daily  paper  ordered  to  be 
circulated  by  the  Kepeal  Association. 
They  only  circulated  weekly  papers. 

CfiAMPTON,  J.:  Unless  you  can  prove 
this  speech  was  spoken  by  Mr.  0*ConneU 
I  do  not  see  how  you  can  miake  it  evidence. 

The  witness  produced  the  FreemoA^^s 
Journal,  of  September,  1841. 

SoUcUor-Generdl :  I  object  to  this  being 
given  in  evidence  on  the  part  of  the 
traversers.  We  did  not  object  to  their 
reading  anything  the  traversers  said  in 
1843;  but  they  now  propose  to  read  a 
speech  of  Mr.  O'ConneWs  made  in  1841. 


The  proper  evidence  of  this  must  be  the 
person  who  heard  the  speech.  The  reporter 
must  have  been  present  when  it  was 
delivered,  and  he  is  not  produced,  nor  his 
absence  accounted  for. 

Fitzgibhon :  Dr.  Gray  was  the  proprietor 
of  this  paper,  and  has  published  chose 

Eroceedings;  it  is,  therefore,  an  act  of 
is.  One  of  the  overt  acts  of  conspiracy 
is,  that  he  published  seditious  and  inflam- 
matory speeches  made  at  the  Aflsociation. 
Now  I  wish  to  show  that  he  published 
speeches  not  calculated  to  inflame,  but 
which  had  quite  a  contrary  tendency. 

8heil:  In  Home  To6ke*s  case,  a  book 
written  by  him  twelve  years  before  the 
prosecution  was  admitted  in  evidence. 

McuidonogK:  GdbleWs  case(a)  governs 
this.  Oohbett  was  tried  in  1831  for  the  publi- 
cation of  a  libel  in  a  paper  called  CobheWs 
PoliHcal  Register,  or  which  he  was  the 
editor  and  proprietor,  and  on  his  trial  he 
proposed  to  read  in  his  defence  matter 
published  by  him  in  the  year  1822.  The 
Attorney  General  objected  that  the  article 
was  of  too  remote  a  date,  and  Lord  Ten- 
terden  was  about  to  allow  the  objection, 
when  Mr.  Cohhett  referred  to  Home  Toohe's 
oa8e(&),  and  its  admissibility  was  ruled  in 
his  favour  by  the  Court. 

Serjeant  Warren:  It  is  not  yet  proved 
that  i>r,  Grm  published  either  paper. 

Witness :  Dr.  Gray  became  proprietor  of 
the  paper  on  February  8, 1841.  The  copy 
produced  was  sent  according  to  the 
Statute  to  the  Stamp  OflSce,  and  signed  by 
the  printer. 

Serjeant  Warren :  The  Stamp  Act  pro- 
vides a  statutory  proof  as  against  the  pub- 
lisher, but  not  in  his  favour.  In  Watts  v. 
Fraser(c)  such  evidence  was  refused. 

Maedonogh:  Watts  v.  Fraser  is  not  in 
point.  The  defendant  wanted  to  show  in 
mitigation  that  the  plaintiff  had  published 
a  libel  previously  which  had  the  effect  of 
provoking  him,  and  proposed  to  offer  the 
statutoiy  proof  by  producing  the  news- 
paper from  the  Stamp  Office,  but  the 
Court  held  that  was  no  proof  of  publica- 
tion, for  non  constat  that  any  other  copy 
had  been  issued. 

Pbnnbfather,  L.C.J. :  1  am  of  opinion 
this  evidence  should  be  admitted. 

Mr.  Vemon  then  read  from  the  Freeman's 
Journal  of  the  5th  October  1841  a  speech 
of  O'ConnelVs,  at  the  Bepeal  Associa- 
tion, condemning  the  means  resorted  to 
by  the  Americans  to  obtain  their  independ- 
ence ;  and  pledging  the  people  of  Ireland 
to  use  only  peaceable  means  to  effect  their 
objects ;  also,  a  speech  on  the  same  occa- 
sion strongly  censuring  the  Chartists. 

(a)  2,  St.  Tr.,  N.  S.,  789. 

(6)  25,  St.  '!>.,  369. 

(c)  7  A.  &  E.  228.     ,  ^ 
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The  Pilot  of  the  15th  April  1840  was 
then  handed  to  the  Clerk  of  the  Crown, 
who  read  therefrom  **  The  Plan  of  the 
National  Association  of  Ireland  for  fall 
and  prompt  Justice,  or  Repeal." 

The  oflScer,  by  Mr.  Macdonogh*$  direc- 
tions, read  Mr.  O'ConnelVa  letter  to 
Mr.  Tyler,  son  of  the  President  of  the 
United  States,  ae  published  in  the  Tilot  of 
the  12th  of  April  18i3.  He  also  read 
extracts  from  the  Fiht  of  the  15th  of  April 
1843. 

The  following  documenta  were  then 
handed  in  : 

Reports  of  the  Loyal  National  Repeal 
Association,  first  and  second  series, 
printed  by  BroMme  for  the  Repeal  Asso- 
ciation. The  Clerk  of  the  Crown  read  an 
extract  from  the  first  report  written  by 
O'Connell,  and  dedicated  to  the  people  of 
Ireland,  which  prescribed  the  following 
means  of  carrying  Repeal : 

'*  First. — Let  the  agitation  for  the  repeal  be 
kept  perfectly  free  from  sectarian  dissension,  and 
from  all  taint  of  being  a  struggle  for  sectarian 
asceodeocy — all  sects  and  persuasions  must  see 
that  they  have  an  equal  interest  in  the  repeal — 
no  species  of  political  preference  can  be  allowed 
to  any  one  over  the  others — the  benefit  of  the 
repeal  is  calculated  for  all,  and  all  should  com- 
bine to  obtain  it. 

"  Secondly. — The  agitation  for  the  repeal 
should  be  peaceable  and  legal — there  should  be 
no  force,  no  violence,  no  outrage — there  should 
be  no  threat,  no  menace.  In  short,  there  should 
be  not  only  no  violation  of  the  law,  but  no  ten- 
dency to  such  violation.  The  acts  of  the  re- 
pealers should  be  marked  with  moderation  as 
well  as  with  firmness.  The  language  of  the  re- 
pealers should  be  pacific  and  conciliatory.  In 
manner  as  well  as  in  matter,  everything  should 
be  done  to  disarm  hostility,  and  to  obtain  and 
justify  confidence. 

**  Thirdly. — It  is  the  bounden  duty  of  the  re- 
pealers to  demonstrate  that  no  man  can  suffer  in 
goods  or  in  person  by  the  carrying  of  the  repeal. 
The  repealers  must  constantly  show  forth  the 
obvious  truth,  that  no  man's  property  will  be 
injured  or  diminished  by  the  repeal ;  and  that, 
on  the  contrary,  the  property  of  every  man 
must  be  augmented  and  rendered  more  secure. 
In  short,  the  repeal  must  be  good  for  everybody 
and  injure  no  one. 

"  Fourthly. — The  actual  mode  of  carrying  the 
repeal  must  be  to  augment  the  numbers  or  the 
Hepeal  Association,  until  it  comprises  four-fifths 
of  the  inhabitants  of  Ireland.  The  combination 
must  be  open  and  avowed — ^there  must  not  be 
any  secret  society,  or  secrecy  of  any  kind — 
there  must  be  no  declaration  or  oaths — no  sign 
taken,  or  pass-word — there  must,  in  short,  be  no 
violation  of  the  law,  nor  anything  concealed 
firom  the  lawful  and  constitutional  authorities 
of  the  state. 

*<  Fifthly. — Petitions  to  parliament  for  the  re- 
peal must  emanate  from  each  province  in  Ire- 
land— there  ought  to  be  at  least  one  million  of 
signatures  to  each  of  the  four  provincial  pe- 


titions. The  uniTersal  sendment  of  the  Iri^ 
nation  must  be  embodied  in  those  petitiooi^ 
in  firm  but  respectful  language— Catholic,  Pro- 
testant, Presbyterian,  and  Dissenter,  most  all 
join  in  them  ;  and  when  such  a  combtnatioD  ii 
complete,  the  parliament  will  naturally  yield  to 
the  wisb^  and  prayer  of  the  entire  nation. 

'*  It  is  not  in  the  nature  of  things  that  itshookl 
be  otherwise. 

"Such  a  combination  as  I  have  spoken  of 
was  never  yet  resisted  by  any  gOTemment,  and 
never  can  be.  We  are  arriyed  at  a  stageof  loeietY 
in  which  the  peaceable  combination  of  a  people 
can  easily  render  its  wishes  omnipotent" 

"  Fellow-countrymen,  I  now  lay  these  tepoits 
before  you.  I  have,  perhaps,  done  some  senriee 
to  my  native  country;  I  have,  perhaps,  soae 
title  to  your  confidence,  and  I  would  be  un- 
worthy of  that  confidence  if  I  were  capable  of 
violating  the  solenm  pledge  I  give  you— thst 
the  rest  of  my  life  shall  he  devoted  to  the  re- 
peal, at  least  until  I  see  our  domestic  pariiameot 
restored. 

*'  I  have  the  honour  to  be 
"  Your  faithful  servant, 

"  Daniel  O'Cohsell. 

"  17th  July  1840." 

**  Adoresb  of  thb  National  Absociatiok  or 

IrKLAND  to   the   PbOPLB   of   ISBLAHn. 

**  Fellow^ountrymen, — ^Tfae  National  Associ- 
ation of  Ireland  address  you  for  the  first  time, 
and  on  a  subject  of  the  deepest  importance. 

"  They  are  an  association  framed  for  the  pm^ 
pose  of  obtaining  by  peaceful,  legal,  and  consti- 
tutional means,  the  repeal  of  an  Act  of  Rulii- 
ment  by  which  the  legislative  union  was  enacted. 

**  The  pretence  upon  which  that  statute  was 
framed  was,  that  the  Irish  people  should  be 
placed  on  the  same  footing  of  equal  rights,  priri- 
leges,  and  franchises,  and  political,  manufsctni- 
ing,  and  commercial  advantages,  with  the  moie 
favoured  parts  of  England  and  Scotland. 

'*  That  union  has  now  lasted  forty  years,  sod 
still  the  people  of  Ireland  are  not  placed  upon  a 
footing  of  equality  with  British  subjects,  tlej 
have  not  the  same  political  rights  with  their 
fellow-subjects  in  Great  Britain.  Their  msnn- 
factures  have  been  almost  annihilated,  their 
commerce  overborne,  instead  of  being  cherished; 
and  the  principles  of  civil  and  religiotts  liberty, 
which  have  been  applied  to  the  other  portions  of 
the  empire,  are  refused  to  he  acted  on  m  Irelaud. 

"  Fellow-countrymen,  there  is  but  one  hope, 
but  one  prospect  of  redress — ^it  is  the  repeal  of 
the  legislative  luilon,  and  the  restoration  of  the 
domestic  parliament  of  Ireland. 

"  The  people  of  Ireland  are  so  wearied  and 
disgusted  by  the  defeat  of  every  hope  they  have 
entertained,  and  by  the  refusal  to  attend  to  the 
prayer  of  their  petitions  for  the  redress  of  those 
grievances,  that  it  is  impossible  to  concentrate 
their  exertions  upon  any  topic  or  topics  of  pob- 
lic  interest,  save  upon  tne  repeal  alone. 

"  We,  therefore,  confidently  ooigure  yon  to 
direct  your  attention,  and  exert  aU  your  beit 
energies,  to  the  attainment  of  the  rep^. 

**  ITie  only  modes  of  action  which  we  would 
advise  or  assist  in  must  be  in  their  nature  legal 
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and  constitutional,  and  in  their  operation  always 
tranquil,  peaceable,  and  totally  devoid  of  violence 
or  outrage  of  any  kind  whatsoever. 

"  We  resort  only  to  moral  force — ^to  the  power 
of  public  opinion — to  the  concentration  of  lesal 
and  peaceable  combinatioD — ^to  the  presentation 
of  petitions  signed  by  millions,  and  the  influence 
of  such  petitions  to  obtain  the  legislative  enact- 
ment we  desire. 

"We  cannot  succeed  unless  the  people  of 
Ireland  almost  universally  join  with  us  in  re- 
spectfully, but  firmly,  calling  upon  the  legisla- 
ture to  repeal  the  union. 

"  There  can  be  no  doubt  of  success  if  the  Irish 
people  universally,  or  even  generally,  join  in 
making  a  legal  and  constitutional  demand  fbr 
the  repeal. 

*'  In  struggling  for  the  repeal  we  have  at  least 
the  consolation  to  know  that  there  is  no  other 
mode  whatsoever  in  which  we  can  procure  an 
alleviation  of  the  oppression  and  degradation 
inflicted  upon  Ireland  by  the  union. 

**  We  have  formed  a  national  association  for 
the  purpose  of  working  out,  in  the  manner  we 
have  already  described,  the  repeal  of  the  union. 

'*  For  this  purpose  pecuniary  funds  are  neces- 
sary, and  we  therefore  confidently  call  upon  you 
for  a  repeal  rent 

"  It  was  the  Catholic  rent  that  secured  eman- 
cipation— the  repeal  rent  will  restore  our  do- 
mestic legislature. 

**  The  repeal  rent  will  be  the  means  of  ex- 
hibiting the  numerical  strength  and  the  sincerity 
of  the  people  of  Ireland  for  repeal. 

**  Every  person  who  subscribes  one  pound  is 
capable  of  being  a  member  of  the  National  Asso- 
ciation. 

**  Every  person  who  collects  from  others  one 
pound  is  capable  of  being  a  member  of  the 
National  Association. 

"Every  person  (male  or  female)  who  sub- 
scribes a  sum  of  not  less  than  one  shilling 
annually,  will  have  his  or  her  name  registered 
in  our  books  as  a  repealer. 

"  And,  as  we  are  desirous  of  affording  to  all 
— even  the  most  humble — ^the  opportunity  of 
practically  displaying  their  patriotism  and  seal 
by  oontributing  to  the  repeal  fund,  we  would 
suggest,  and  most  earnestly  recommend,  that 
regulations  be  entered  bto  in  each  parish,whereby 
the  monthly  collection  of  one  penny  shall  be  made 
from  those  persons  who  prefer  paying  in  that 
proportion;  and  their  names,  equally  as  those 
who  pay  the  shilling  in  advance,  shall  be  en- 
rolled in  the  national  register  of  repealers. 

"  We  hope  to  obtain  parochial  lists  of  sub- 
scribers,  showing  the  numbers  who  contribute, 
in  such  a  manner  as  to  have  their  names  in- 
serted in  the  list  of  repealers. 

"  Every  parish  transmitting  the  subscription 
of  SOO  repealers  shall  be  numished  with  a 
weekly  newspaper,  containing  the  proceedings 
of  the  association,  addressed  to  such  person  as 
the  subscribers  sludl  select ;  and  an  additional 
weekly  paper  for  every  additional  200  sub- 
scribers shall  in  like  manner  be  transmitted. 

"  If  one  million  of  the  eight  millions  and  a 
half  that  constitute  the  inhabitants  of  Ireland 
will  contribute  one  shilling  each,  we  should  have 
a  fund  of  50,00<>/.  by  that  means  alone;  ana 


when  that  fund  is  subscribed,  the  repeal  of  the 
union  will  not  much  longer  be  deferred. 

"  Let  the  funds  be  increased,  by  the  subscrip- 
tion of  two  millions  of  the  Irish  people,  to  the 
sum  of  100,000/.,  and  the  Irish  legislature  will 
very  shortly  after  be  seated  in  College  Green. 

"  We  conjure  the  people  of  Ireland  to  reflect 
that  the  amount  of  this  subscription  will  test  the 
zeal  of  the  Irish  people  for  the  repeal ;  and  will 
demonstrate,  in  a  mode  devoid  of  all  violence  or 
turbulence,  the  number  of  the  Irish  nation  who 
desires  to  see  their  native  legislature  restored — 
absenteeism  aboh'shed — manufactures  cherished 
— conmierce  encouraged— equal  freedom  con- 
ceded to  all — conscience  free  and  unshackled — 
and  liberty,  glorious  liberty,  the  right  and  in- 
heritance of  every  native  of  Ireland,  whatever 
be  his  class,  creed,  or  religious  denomination. 

"  Fellow-countrymen,  we  conclude  by  calling 
on  you  to  recollect  that  the  salvation  of  your 
country  is  in  your  own  hands. 

"  As  we  obtained  emancipation  we  can  obtain 
repeaL  He  who  shrinks  from  aiding  us,  deserts 
the  dearest  interests  of  his  countiy,  and  is  un- 
worthy of  the  name  of  Irishman." 

Report  of  the  Loyal  National  Befieal 
Assooiation  on  the  state  of  the  Franobise. 
April  27, 1840.  (a) 

Report  of  a  Committee  of  the  Loyal 
National  Repeal  ABSociation  on  the  Means 
to  be  adopted  for  the  Re-constniction  of 
the  Irish  Honse  of  Commons.  May  4, 1840. 

Report  on  the  Financial  Iimistice 
inflioted  on  Ireland  by  the  Union.  May  4, 
1840. 

Report  of  the  resolntions  passed  at  the 
period  of  the  Union  against  that  measure. 
Angast  1840. 

Report  on  the  disastrons  effects  of  the 
Union  on  the  cotton,  silk,  and  other  mann- 
factures  of  L*eland.    August  1840. 

Report  of  the  Committee  of  the  National 
Repeal  Association  on  the  number  of 
Representatives  to  which  Ireland  is  en- 
titled.   April  21,  1840. 

Report  on  the  means  by  which  the  Union 
was  carried.    April  30,  1840. 
William  Morga/n — Examined  by  HatcheU, 

I  live  in  Tullamore,  and  am  a  coach- 
maker  by  trade.  I  remember  the  Repeal 
meeting  which  took  place  on  the  16th  Julv 
in  that  town.  I  recollect  about  ten  o'clock 
in  the  morning  seeing  an  arch  stretching 
across  the  street,  from  the  honse  of 
Mr.  Deane  and  that  of  Mr.  Hand,  There 
was  written  on  it :  "  Ireland,  her  Parlia- 
ment, or  the  World  in  a  Blaze."  I  after- 
wards assisted  in  taking  it  down.  It  was 
taken  down  by  Mr.  Steele* 8  orders.  Mr. 
Steele  came  to  I)eane*8  house  and  desired 
him  to  remove  it  immediately.  Deane  at 
first  hesitated,  and  asked  him  by  what 
authority  he  desired  him  to  take  it  down. 

(a)  See  Reports  of  the  Loyal  National  Re- 
peal Association,  First  and  Second  Series, 
Dublin,  1840. 
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Mr.  Steele  said  by  Mr.  O'ConneWs  express 
directions,  who  was  much  displeased  at  its 
baying  been  put  up.  It  was  taken  down 
at  a  quarter  before,  eleven,  after  second 
mass.  The  meeting  took  place  at  two 
o'clock. 

Cross-examined  by  Brew9ter. 

I  attended  the  meeting.  I  do  not  know 
that  there  was  a  committee  formed  to  get 
np  the  meeting,  but  heard  there  was.  I 
did  not  subscribe.  Deane  is  a  painter,  and 
assisted  to  take  down  the  arch.  It  was 
opposite  to  ODe  of  the  entrances  to  the 
cnapel,  but  not  to  the  principal  one. 
There  was  a  large  attendance  at  the 
chapel  that  day.  I  did  not  see  any  of  the 
processions  coming  into  the  town.  JJeane 
IS  in  town,  and  came  up  with  me  as  a 
witness  who  was  to  be  examined. 

Sir  C.  0*Loghlen  put  in  the  resolutions 
proposed  at  the  meetings  at  Mullin- 
gar,  Longford,  Drogheda,  and  Tara,  that 
petitions  for  a  Eepeal  of  the  Union  should 
DC  presented,  and  the  recjuisition  concern- 
ing the  Loughrea  meeting.  They  were 
entered  as  read. 

Vernon  was  recalled,  and  read  from  the 
Freem<m*8  Journal  of  the  27th  of  October 
1841  ti^e  report  of  a  meeting  of  the  Bepeal 
Association,  at  which  0*vonneU  moved 
that  certain  communications  from  Quebec 
be  inserted  on  the  minutes ;  and  obsei'ved 
that  was  the  time  to  let  their  Canadian 
friends  know  that  there  was  no  difficulty 
in  enrolling  them  as  members  and  volun- 
teers, as  they  were  British  subjects.  In 
the  same  speech  he  deprecated  the  system 
of  physical  force  which  had  been  resorted 
to  by  the  people  of  Lower  Canada,  and 
stated  that  in  Ireland  the  struggle  of 
liberty  and  right  should  be  a  peaceable 
and  constitutional  one. 

Witness  next  read,  from  the  Freeman^s 
Journal  of  the  6th  of  April  1842,  a  report 
of  a  speech  made  by  Mx,  0*ConneU  at  the 
Association,  in  which  he  stated  his  desire 
to  join  with  any  part^*  in  endeavouring  to 
obtain  reform  measures,  at  the  same  time 
denouncing  the  course  that  was  being 
pursued  by  the  Chartists  in  England. 

He  next  read  the  report-s  of  speeches 
delivered  by  0*Oonnell  when  Lord  Mayor, 
published  in  the  Freemcm's  Journal  of  the 
6th  of  January  1842,  the  25th  of  March 
1842,  and  the  11th  of  May  1842;  also  the 
report  of  a  speech  of  O'vonneH^  in  which 
he  stated  that  Her  Majesty  had  the  power 
to  restore  the  Parliament,  and  warned  the 
people  not  to  enter  into  any  secret  socie- 
ties, but  keep  clear  of  the  villains  who 
were  only  employed  for  their  destruction. 

The  Witness  next  proved  the  Freeman's 
JowmaU  of  the  17th,  23rd,  24th,  and  25th 
of  May,  and  16th  of  August  1842,  and 


14th  of  September  1841,  and  read  speeches 
delivered  by  0*Connell  at  the  Repeal 
Association,  and  at  meetings  for  the  pro- 
motion of  Irish  manufttrcture,  in  which  he 
spoke  of  the  decline  of  trade  owine  to  the 
Union,  called  on  the  people  to  obey  the 
laws  and  preserve  the  peace,  and  expressed 
his  devoted  attachment  and  allegiance  to 
the  Queen. 

Fitzgtbbon  stated  that  it  was  desired  to 
call  the  Bev.  Mr.  Powers  but  that,  owing  to 
illness,  he  would  be  unable  to  be  present 
before  two  the  next  day. 

Penkefathes,  L.C.J. :  Have  you  done 
with  everything  else  ? 

FUzgihbon:  Yes,  my  Lord.  We  might 
protract  this  trial  to  any  hour ;  but  we  do 
not  wish  to  take  up  the  public  time  un- 
necessarily, or  to  occupy  that  of  your 
Lordships,  by  reading  documents  we  do 
not  thinK  necessary  to  be  read.  There  is 
nothing  else  which  we  are  desirous  of 
reading,  and  no  other  fact  necess^y  to 

Erove  but  that  respecting  the  letter  signed 
y  Mr.  Pouter,  and  entitled  "  The  Duty  of 
a  Soldier."  Let  the  Solicitor  Oenerai 
refrain  from  making  any  observations 
upon  that  letter,  and  let  it  be  put  out  of 
the  case  until  Mr.  Power  has  been  ex- 
amined, and  given  his  explanation  to  the 
Court  and  to  the  jury ;  or  wiU  the  SoUcUor 
Oenerat  undertake  that  no  observations  be 
made  upon  the  case,  because  he  is  not 
produced  P 

Solicitor  Oenerai:  1  do  not  intend  to 
make  any  observations  on  his  not  being 
produced.  . 

Fitzgibhon:  We  think  his  evidence  would 
completely  exculpate  the  traversers  from 
the  charge  sought  to  be  deduced  frotn 
that  letter. 

Penksfatheb,  L.C  J.:  You  had  better 
prove  the  service  of  the  subpoena. 

Patrick  OoAfnor  spoke  to  serving  the 
subpoena  on  Saturday.  Mr.  Potoer  resided 
near  Dungarvan,  and  his  physician  would 
only  allow  him  to  travel  to  Imblin  by  slow 


BatcheU :  Having  examined  this  witness 
to  account  for  our  not  being  able  to  pro- 
duce Mr.  Power,  we  trust  the  Crown  will 
not  make  any  comments  arising  from  his 
not  being  examined. 

Soliciior  Oenerai:  I  do  not  mean  to 
comment  on  his  absence. 

Hatchell:  But  will  you  promise  not  to 
comment  on  the  document  itself  P 

Solicitor  Oenerai :  I  can  make  no  such 
promise^  and  as  to  accounting  for  the 
absence  of  the  witness,  surely  he  ought  to 
have  been  served  with  a  subpoena  before 
Saturday,  when  the  trial  had  been  going 
on  for  three  weeks. 

Whiteside:  A  letter  was  sent  to  the 
gentleman  before,  requiring  his  attend- 
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Fitxgitibim:  His  testimony  wonld  take 
away  the  eflfect  of  that  letter. 

Pbnnbpather,  L.C.J. :  We  think  that 
the  Solicitor  General  should  not  be  called 
upon  to  make  his  statement  until  he  is 
satisfied  that  no  undue  interruption 
would  take  place,  and  we  do  not  mean  to 
impose  on  him  any  course  to  adopt  which 
he  does  not  think  right. 

Moore:  We  do  not  press  to  have  Mr. 
Power  examined,  and  we  close  on  the  part 
of  the  traversers. 

Eeplt. 

Wednesday,  February  7. 

The  Solicitor  General:    May  it  please 
your  Lordships :  At  length.  Gentlemen  of 
the  Jury,  it  has  become  my  duty  to  address 
you  in  this  case  upon  the  evidence  that 
you  have  heard ;  and  never,  perhaps,  did 
one  more  arduous  devolve  upon  a  Jjaw 
Officer  of  the  Crown.     The   momentous 
importance  of  this  trial — the  vast  variety 
of  topics  that  have  been  introduced  into  it 
— the  talents,  the  eloquence,  the  ingenuity 
of  the  host  of  counsel  against  whom  I  find 
myself  called  upon  single-handed  to  con- 
tend— the  conseauences  of  your  verdict, 
as  affecting  the  law  of  the  land,  and  the 
peace,  the  tranquillity,  and,  I  may  add, 
the  happiness  oi  this  country — all  these 
considerations,    Gentlemen,    might    well 
appal   a  person  far  more  confident  than 
I  have  ever  been  in  his  powers  both  of 
mind  and  body,  when  rising  to  discharge 
so  formidable  a  task.     It  is,  therefore, 
with  no  little  anxiety  and  apprehension 
that  I  approach  the  execution  of  this  im- 
portant duty.    Great,  however,  as  is  the 
responsibility  attached  to  it,  there  is,  I 
am  conscious,  yet  a  greater ;  I  mean  yours. 
Gentlemen  of  the  Jury.    You  have  sworn, 
by  the  most  solenm  of  all  obligations,  to 
find  a  verdict  in  this  case  according  to  the 
evidence;  unbiassed  by  any  prejudices, 
political,    sectarian,    or    religious;    un- 
i^ected  by  fear,  by  favour,  or  by  affec- 
tion ;  uninfluenced  by  any  other  consider- 
ation than  the  truth  and  justice  of  the 
case.    That  you  deeply  feel  the  extent  of 
that  responsibility  the  close  attention  you 
have  paid  to  the  progress  of  this  trial 
abundantly  evinces;   and  it  is  my  con- 
viction of  that  which  emboldens  me  to 
expect  a  little  farther  extension  of  that 
patience  which  has  already  been  so  se- 
verely taxed. 

I  despair,  Gentlemen,  of  enlivening  this 
case  by  any  ebullitions  of  wit,  or  fancy, 
or  eloquence.  I  am  not  gifted  with  the 
powers  which  belong  to  my  learned  friends 
m  those  respects;  and  if  I  were,  I  must 
say  that  I  should  not  feel  myself  justified 
in  resorting  to  anything  of  that  sort  to 
influence  your  judgment.    I  ask  for  your 
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verdict,  not  by  appealing  to  your  passions 
or  prejudices,  but  by  calling  upon  you,  as 
honest  and  intelligent  men,  to  exercise 
your  sound  judgment ;  and  if  you  cannot 
give  me  that  verdict  upon  the  fair  exercise 
of  your  judgments  as  applicable  to  the 
evidence,  I  do  not  ask  it  at  your  hands. 
But  before  I  have  concluded  I  think  I 
shall  present  this  case  to  you  in  such  a 
light  as  will  relieve  you  from  the  slightest 
possible  difficulty  as  to  the  course  you 
ought  to  pursue,  and  vindicate,  in  the 
eyes  of  every  honest  and  fair  man  in  the 
country,  that  verdict  which  ,1  confidently 
anticipate  I  shall  receive. 

Ours,  Gentlemen,  is  a  plain,  straight- 
forward, just  causov  It  needs  nothing 
else  but  the  mere  exercise  of  a  sound 
understanding  and  an  honest  heart  to 
arrive  at  the  proper  conclusion  with  re- 
spect to  it.  Tnore  has,  however,  been  so 
much  misrepresentation,  both  in  point  of 
law  and  in  point  of  fact — so  many  irrele- 
vant and  extraneous  topics  have  been 
introduced — so  much  obscurity  and  con- 
fusion have  been  heaped  upon  the  case  by 
the  ingenuity,  and  the  learning,  and  the 
talents  of  the  several  gentlemen  who  have 
addressed  you,  that  before  I  can  hope  ttj 
make  the  case  of  the  prosecution  intelli- 
gible, it  will  be  absolutely  necessary  to 
divest  it  of  many,  indeed  I  may  say  all, 
of  those  topics  which  do  not  properly 
belong  to  it,  and  which  can  have  been 
introduced  for  no  other  reason  than  to 
divert  your  attention  from  what  is  the 
real  question  you  have  to  try. 

You  have  heard  no  less  ^an  eight  ad- 
dresses on  the  part  of  the  several  tra- 
versers. Many  of  these  have  been  not 
only  different,  but  inconsistent.  In  one 
respect,  however,  there  is  a  marvellous 
coincidence  amongst  them  all,  and  that 
is.  Gentlemen,  the  total  absence  of  any, 
the  slightest,  comment  upon — nay,  I  may 
say  any  the  least  reference  to  the  evi- 
dence in  the  case.  Not  a  single  observa- 
tion, from  the  commencement  to  the  close 
of  those  able  and  eloquent  speeches,  has 
been  addressed  to  the  real  merits  of  this 
question. 

My  learned  friend  Mr.  8heil  has  not 
often  favoured  us  lately  by  exhibitions  in 
our  courts  of  his  splenmd  talents  and 
eloquence.  His  appearances  have  been, 
**  like  angel  visits,  few  and  far  between.*' 
This,  however,  was  considered  an  occa- 
sion, I  suppose,  on  which  it  was  necessary 
to  resort  to  something  extraordinary ;  and 
accordingly  Mr.  SheuhAS,  on  the  part  of 
Mr.  Jom  O^Cojinell,  addressed  you  (he 
must  pardon  me  for  saying  so),  not  upon 
the  case,  but  upon  various  other  subjects^ 
to  some  of  which  it  will  be  necessary  I 
should  advert.  He  certainly.  Gentlemen, 
delighted  us  by  one  of  the  most  splendid 
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exhibitions  of  eloquence  I  eyor  heard;  I 
mnst,  however,  say  of  his  speech,  '*ma- 
teriem  superahat  opiw "  ;  the  execution 
was  elaborate,  but  the  matter  very  meagre 
indeed.  In  short,  Gentlemen,  he  threw 
the  case  of  the  client  overboard;  and  so 
indeed  the  client  himself  appeared  to  con- 
sider, for  you  recollect  he  disclaimed,  in 
a  great  measure,  the  defence  which  his 
counsel  had  set  up  for  him.  From  the 
beginning  to  the  end  of  his  address  was 
there  a  smgle  observation  offered  to  you 
in  denial,  or  in  explanation,  of  any  fact 
proved  on  the  part  of  the  Crown  as  involv- 
ing his  client  P  Do  you  recollect  his  pro- 
mise— **I  will  show  you.  Gentlemen  of 
the  Jnry,  that  my  client  is  innocent  of  this 
charge  P  "  Now,  I  ask  you,  can  you  point 
out  a  single  fact  relied  on  by  him,  or  a 
single  observation  addressed  to  you  upon 
the  case,  tending  to  show  the  innocence  of 
his  client  of  this  charge  P  There  were 
topics  of  general  interest,  but  not  bearing 
at  all  on  the  particular  evidence  which 
you  have  heard.  The  first  of  these  was  a 
sort  of  attack  upon  the  Crown,  or  the 
prosecutors,  for  the  length  of  time  which 
has  been  suffered  to  elapse  before  the 
prosecution  was  instituted  against  Mr. 
0*Connell  and  his  colleagues.  Gentlemen 
of  the  Jnry,  that  struck  me  as  a  most 
singular  species  of  defence,  because,  in 
the  first  place,  it  involves  something  very 
like  an  admission  of  the  guilt  of  these 
parties.  For  what  does  it  come  top 
**  You  suffered  us  to  go  on,  you  enticed 
us  into  crime."  My  friend  the  Attorney 
General  was  actually  called  by  Mr.  SheiL 
**  the  artful  dodger  of  the  State/*  and  com- 
pared to  the  **  &l(Uor'*  of  the  Boman  em- 
pire. I  forget  the  other  phrase  that  was 
applied  to  him — all  leading  to  this,  that 
the  Crown,  or  the  Government,  had  actu- 
ally seduced  these  people  into  the  com- 
mission of  crime ;  and  had,  after  they  had 
been  suffered  to  go  on,  day  after  day,  and 
week  after  week,  suddenly  turned  round 
on  them,  and  told  them  that  they  had 
violated  the  law.  Why,  Gentlemen  of  the 
Jury,  is  it  not  monstrous  to  set  up  an 
allegation  of  that  nature  upon  the  ques- 
tion of  the  guilt  or  innocence  of  tnese 
parties  P  If  they  have  not  violated  the 
law,  they  must  be  acquitted.  If  they 
have  violated  the  law,  what  kind  of  de- 
fence is  it  to  say  that  the  Government  have 
forborne  to  prosecute  them  for  a  certain 
timeP  By  and  by,  when  I  come  to  ex- 
plain the  nature  of  these  proceedings,  to 
account  for  the  delay,  I  shall  demonstrate 
to  you,  and  I  think  to  the  public,  that 
there  has  been  not  only  no  connivance  on 
the  part  of  the  Government,  no  seducing 
into  crime,  but  that,  on  the  contrary, 
everv  warning  has  been  held  out  which 
ooul^  have  been  given  to  these  persons. 


and  that  the  prosecution  which  has  been 
ultimately  resolved  on  is  one  which  they 
had  every  i*eason  to  expect,  and  which 
they  might  look  to  being  brought  forward 
when  it  might  be  done  with  effect. 

[The  in<uctment  is  not  aimed  against 
the  Irish  people,  or  the  unfortunate  de- 
luded persons  who  have  attended  the 
monster  meetings.]  On  the  contrary,  it 
would  be  more  true  to  say.  that  this  is  a 
pros^ution  on  behalf  of  these  unfortunate 
deluded  individuals.  It  is  my  thorough 
belief  and  conviction,  that  a  v^^ct  which 
would  have  the  effect  of  stopping  the 
proceedings  to  which  these  people  have 
become  victims,  would  be  the  most  favour- 
able result  that  could  happen  with  respect 
to  them ;  and  so  far  from  oeing  an  abridg- 
tnent  of  their  rights,  would  tend,  as  I 
shall  hereafter  more  fully  have  occasion 
to  observe,  to  their  amelioration  in  every 
respect.  £Nor  is  it  for  the  purpose  of  put- 
ting an  end  to  freedom  of  discussion  or 
encroaching  on  the  liberty  of  the  press.] 
No,  Gentlemen,  our  char^  is  this,  that 
Mr.  O'Connell  Dr.  Qrcuy,  Mr.  Duffy,  Mr. 
Barrett,  and  the  other  traversers,  have  en- 
tered into  an  ille^  confederacy,  for  the 
purpose  of  effecting  changes  in  the  con- 
stitution of  this  country  by  other  than 
constitutional  means.  That  is  what  the 
law  calls  a  conspiracy. 

Gentlemen,  I  believe  every  one  of  the 
Counsel  who  addressed  you  for  the  traver- 
sers, has  over  and  over  again  stated  that 
you  ought  not  to  think  any  person  or 
persons  guilty,  in  point  of  law,  of  the 
crime  of  conspiracy,  unless  yon  are  satis- 
fied that  they  have  retired  to  some  dark 
cavern,  or  some  secret  place,  and  there 
concocted  privately  some  scheme  which 
they  afterwards  proceed  to  carry  out. 

Gentlemen,  in  a  popular  sense  con- 
spiracy may  imply  secrecy,  because  it 
very  seldom  happens  that  persons  who  are 
engaged  in  an  illegal  design  enter  into 
that  design  or  agreement  puolicly ;  but  a 
conspiracy  may,  so  far  as  relates  to  the 
acts  that  evidence  it,  be  as  public  as  any 
other  offence  which  is  the  subject  of  prose- 
cution in  our  law.  Suppose  a  numoer  of 
tradesmen  publicly  to  meet»  and  publioly 
to  enter  into  resolutions  that  they  wiU 
not  allow  workmen  to  work  under  a  cer- 
tain sum,  and  that,  if  any  person  shall 
presume  to  violate  their  regulations  in 
that  respect,  he  shall  be  subject  to  a 
certain  penalty  or  to  personal  injury. 
That  would  be  perfectly  open  and  public  ; 
there  would  be  no  disguise,  no  conceal- 
ment. But  could  it  be  contended,  for  a 
single  moment,  that  because  it  was  not 
secret,  it  was  therefore  not  a  conspiracy  P 
My  friend  Mr.  BheU  draws  his  definition 
of  conspiracy  from  our  ^^reat  dramatic 
bard — the  passage  in  Juhue  Oobmot  may 
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convey  a  popular  notion  of  oonspiraoy, 
bat  we  must  uot  take  oar  legal  definition 
from  the  anthority  of  ShaJupeare,  as  arged 
by  Mr.  Sheil^  or  from  that  of  Dr.  Johntoriy 
as  pat  forward  by  Mr.  O^OonneU,  I  mast 
beg,  in  this  place,  to  dispute  the  authority 
of  both  those  eminent  personages.  In 
point  of  law,  conspiracy  means  neither 
more  nor  less  than  this — where  two  or 
more  persons  concar  in  the  prosecution  of 
an  illegal  object.  The  test  is,  not  the 
secrecy,  but  the  object  of  the  combina- 
tion. We  say  that  the  traversers  have 
ooncurred  in  a  common  and  unlawful 
design — an  attempt  to  procure,  by 
means  of  intimidation,  a  Bepeal  of  the 
Legislative  Union,  which,  according  to 
the  law  of  this  country,  cannot  be  legiti- 
mately repealed  but  by  an  Act  of  Parlia- 
ment, the  result  of  the  free  will  of  the 
Legislature. 

EOounsel  referred  to  the  charges  in  the 
indictment,  and  jnrooeeded :] 

We  say  that  they  combined  to  cause 
large  multitudes  of  persons  to  assemble 
together  in  different  parts  of  the  country, 
for  the  purpose  of  thereby  exciting  alarm 
and  intimioation,  and  of  procnring,  by  the 
demonstration  and  exhibition  (not  the  use) 
of  physical  force,  the  repeal  of  the  Act  of 
Union,  which,  like  every  other  statute, 
can  only  be  legitimately  and   properly 
repealed  by  the  uncontrolled  act  of  the 
Legislature.    I  say  the  exhibition,  not  the 
use  of  physical  force ;  and  you  will  find 
that  all  the  evidence,  and  all  the  observa- 
tions, as  to  the  peaceable  nature  of  these 
several  meetings,  so  far  from  tending  to 
repel ^  the  charge  thus  understood,  really 
sustain  it,  because  such  are  the  means, 
and  the  only  means,  by  which  a  plan  of 
that  sort  could  be  accomplished.    Tran- 
C|uillity  and  peace  at  each  particular  meet- 
ing were  indispensable  to  the  success  of 
the   scheme.     It    is   ridiculous   for   my 
learned  friends  to  say  that  we,  the  AUof' 
ney   General  or  I,  allege  that  the  tnore 
peaceable  the  meetings  the  greater  the 
crime ;  it  is  ridiculous,  it  is  absurd — ^that 
is  not  what  we  say.    Any  single  meeting 
regarded  by  itself  no  one  would  say  was 
illegal  because  it  was  peaceable;  but,  it 
being  contended  that  because  the  meet- 
ings are  peaceable  there  is  no  conspiracy, 
we  answer,  there  was  no  breach  of  the 
peace,  and  why  P    Because  the  conspiracy 
was  that  there  should  be  none.    And  here 
is  the  answer  to  the  assertion,  that  we  are 
prosecuting  the  people  of  Ireland  for  the 
exercise  of  legal  rights.    The  charge  here 
is  not  for  assembling ;  we  are  not  prose- 
cuting the  two  hundred  and  fifty  thousand, 
or  the  one  hundred  thousand  that  met  at 
Tara,  or  the  other  places,  but  we   are 
prosecuting  some  few  individuals  for  pro- 
curini^  those  people  to  assemble ;  for  get- 


ting up  those  meetings,  and  bringing 
together  those  deluded  people,  in  order 
to  make  them  the  instruments  of  their 
schemes,  and  thus  exhibiting  that  physi- 
cal force,  the  effect  of  which  was  expected 
to  be  to  intimidate  the  legislature. 

Gentlemen,  there  is  one  more  point. 
Some  of  my  learned  friends  addressed  to 
you  this  argument:  Unless  you  are  satisfied 
that  the  traversers  entertained  all  the 
designs  which  the  Crown  imputes  to  them, 
you  cannot  convict  on  this  indictment. 

Now,  Gentlemen,  the  Court  will  inform 
you,  as  I  respectfully  anticipate,  that  that 
IS  not  so.  You  may  be  less  satisfied  with 
respect  to  one  part  of  this  case  than  with 
respect  to  another — that  is  for  you ;  you 
may  conceive  one  part  more  fally  proved 
than  another — ^that  is  for  you.  But  you 
are  not  bound  to  find  guilty  of  all.  If 
you  are  satisfied  with  respect  to  some,  or 
any,  of  the  imputed  objects,  it  is  suflScient 
for  you  to  say  so,  because  liie  indictment 
contains  counts  applicable  to  each  branch 
of  the  case.  Lastly,  it  is  not  necessary 
that  you  should  come  to  the  conclusion 
that  all  the  traversers  are  guilty,  because 
the  case  of  each  traverser  is  separate  and 
distinct.  The  indictment  says,  that  they 
and  others  combined  for  certain  purposes. 

[Counsel  proceeded  to  refer  to  the  defi- 
nition of  conspiracy  given  by  the  judges.] 
Lord  I)enman*8  ruling  on  the  law  oi 
conspiracy  does  not  differ  from  that  laid 
down  by  other  judges.  Bex  v.  Jone9(a) 
and  Bex  v.  Setoard,  (b)  In  the  latter  case 
he  said: 

"  An  indictment  for  conspiracy  ought  to  show 
that  it  was  for  an  unlawful  purpose,  or  to  effect 
a  lawful  purpose  by  unlawful  means :  that  is 
not  done  here." 

When  this  was  cited  in  Beg.  v.  Pech,ie) 
he  remarked, 

"  I  do  not  think  the  antithesis  very  correct.*' 

Now  I  take  the  meaning  of  that  to  bo 
this — it  was  incorrect  in  point  of  phrase- 
ology to  use  the  word  **  purpose,"  because 
it  cannot  be  a  lawfol  thing  to  procure  an 
unlawfol  purpose,  it  is  the  purpose  that 
makes  the  cnme.  The  word,  therefore, 
that  should  have  been  used,  and  that  I 
believe  was  used,  as  appears  by  another 
report  of  Bex  v.  8eio<vrd,{d)  was  not  **  pur- 
pose," but  *' act" 

Counsel  also  referred  to  Bex  v.  Forb€8,(e) 
Beg.  V.  7wcent,{f)  Bex  v.  lVai8<m.{g)l 


(a)  4  B.  &  Ad.,  349. 

(6)  1  A.  8t  E.,  718. 

(c)  9  A.  &  E.,  690. 

(rf)  8N.  &M.,  561. 

(«)  9  St.  Tr.  N.S.,  989. 

(/)  9  C.  «r  P.,  109 

(»32St.Tr.,7l7.    ^  . 
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Now,  Genilemen,  I  shall  proceed  to 
explain  to  yoa  why  this  prosecution  was 
delayed.  1  haye  already  observed  upon 
the  singular  nature  of  this  defence.  Do 
you  remember  how  often*  over  and  over 
and  over  again,  Mr.  O'ConneU  told  the 
persons  assembled  at  his  meetings  that  he 
was  violating  no  law,  that  he  would  carry 
them  through  the  Convention  Act,  that 
they  might  sit  down  in  the  preseDoe  of  the 
Attorney  Oeneral  ?  Do  you  recollect  how 
he  hurled  his  hi^h  and  haughty  defiance 
at  the  Law  Officers  of  the  Crown?  Is 
that  challenge  consistent  with  this  species 
of  defence — namely,  **You  suffered  us  to 
violate  the  law,  you  suffered  ns  to  hold 
these  meetings,  and  to  go  on  without 
prosecuting  us "  P  Is  it  not  the  duty 
of  Mp.  O^ConneUj  when  we  have  accep- 
ted his  challenge,  to  come  forward  and 
show  you  that  he  did  not  violate  the 
law?  Does  he  not  owe  it  to  those  un- 
fortunate people  whom,  I  must  say, 
he  has  deluded  in  this  respect?  Does 
he  not  owe  it  to  his  co-traversers,  and 
the  pnblic,  to  show  that  there  was  reallj 
no  violation  of  the  law,  or  of  the  consti- 
tution, in  these  proceedings  ? 

Gentlemen,  vou  have  already  heard 
that  we  do  not  impute  to  any  one  of  these 
meetings  the  character  of  illegality  be- 
cause it  tended  to  disturb  the  public 
peace.  Thev  might  have  spared  them- 
selves the  days  they  have  exhausted  in 
reading  Mr.  0*OonneU'$  exhortations  not 
to  commit  a  crime;  they  might  have 
spared  themselves  all  the  observations 
aoout  no  person  being  alarmed  as  to  his 
personal  security ;  they  might  have  spared 
themselves  all  this,  because  we  do  not 
say  that  ^ny  one  of  these  meetings,  so  far 
as  that  is  concerned,  would  have  been 
open  to  prosecution.  Now  let  us  just 
apply  that  to  the  argument.  Suppose  we 
had  selected  a  meeting  in  the  month  of 
March,  and  prosecuted  the  persons  who 
attended  at  that  meeting  for  being  present 
at  an  unlawful  assembly ;  what  would 
have  been  the  defence,  and  the  trium- 
phant defence?  That  that  meeting  ter- 
minated peaceably;  that  though  numer- 
ously attended,  it  did  not,  at  the  time, 
cause  any  alarm  to  the  pnblic ;  that  the 
parties  assembled  met  for  the  ostensible 
purpose  of  exercising  the  legal  right  of 
petitioning  the  legislature  for  a  repeal  of 
the  Act  of  Parliament.  Such  a  defence  it  j 
would  have  been  impossible  for  us  to  | 
meet.  We  should  not  have  prosecuted  in  ; 
a  case  of  that  sort ;  or  if  we  aid,  we  should 
have  been  deservedly  and  properly  de- 
feated in  that  prosecution. 

But,  Gentlemen,  you  have  perhaps  yet 
to  leam  (and  I  think  the  Court  wul  tell 
you  that  I  am  right  with  respest  to  it) 
that  it  is  not  merely  the  present  conduct 


or  demeanour  of  the  persons  assembled — 
not  merely  violence,  or  a  breach  of  the 
peace,  or  intimidation  to  person,  or  injury 
to  property — that  make  a  meeting  in 
point  of  law  illegal.  A  meeting  may 
be  unlawful  because  it  has  an  umawfol 
object — because  it  is  the  means  resorted 
to  to  bring  about  an  unlawful  end ;  (a)  and 
until  you  know  what  that  end  is,  till  the 
features  of  l^e  conspiracy  to  which  that 
meeting  is  auxiliary  are  fully  developed 
and  disclosed — ^nay,  more,  until  they  are 
capable  of  legal  proof  in  a  Court  of  Justice 
— it  is  impossible  to  show  that  any  one 
meeting  held  for  that  purpose  is  an  un- 
lawful meeting.  But  when  that  purpose 
is  clearly  demonstrated  by  their  subse- 
quent acts,  as  the  conspiracy  advances 
towards  its  consummation,  then  the  origi- 
nal meeting,  which,  standing  by  itself, 
and  unaffected  by  reference  to  the  whole 
conspiracy,  could  not  be  prosecuted  as 
illegal,  becomes  at  once  unlawiVil.  And, 
therefore,  I  say  that  every  one  of  those 
monster  meetings,  and  many  other  of  the 
meetings  which  have  been  given  in  evi- 
dence, are  unlawful  meeting,  not  because 
the  people  in  whose  vicinitv  they  were 
assembled  were  frightened  or  appre- 
hended any  immediate  injury  to  their 
property,  but  because,  as  it  now  appears, 
those  meetings  were  held  for  the 
unlawful  purpose  of  exhibiting  to  the 
Legislature,  and  to  the  people  of  Eng- 
land, a  demonstration  of  the  physic^ 
force  of  this  country,  which,  it  was 
expected,  would  alarm  and  intimidate 
them  into  a  concession  of  the  measure  of 
repealing  the  Union. 

Gentlemen,  I  do  not  know  where  my 
learned  friends  found  the  facts  which,  as 
they  conceived,  authorised  them  to  charge 
Her  Majesty's  Government,  or  my  high- 
minded  and  able  colleague,  the  AtUymey 
Oeneral,  with  conniving  at  this  which  now 
appears  fo  be  an  infraction  of  the  law.  Is 
it  in  iJie  speech  of  Sir  Bobert  Peel  in  the 
House  of  Commons,  delivered  so  long  ago 
as  the  9th  of  May  last  ?(&)  Is  it  in  the  speech 
from  the  Throne  ?  Is  it  in  the  dismissal 
of  the  magistrates  for  attendini^  the  repeal 
meetings  P  Are  these  marks  of  the  appro- 
bation and  sanction  of  the  government  of 
this  country,  of  the  prosecution  of  this 
insane  and  mischievous  agitation?  Are 
these  the  facts  on  which  the  gentlemen  on 
the  other  side  presume  to  say  that  we  have 
conntenanced  this  violation  of  the  law,  or 
seduced  their  clients  into  the  commission 
of  crime?  Gentlemen,  warnings  of  the 
niost  solemn  nature,  repeated  warnings 
were  given;  there  never  were  offenders 

(a)  See  below,  pp.  608,  734,  779. 
(A)  See  above,  p.  410. 
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upon  the  faoe  of  the  earth  that  had  less 
reason  to  complain  of  being  seduoed  into 
gailt  than  Mr.  0*ConneU  and  his  asso- 
ciates. 

Etfectaally  to  vindicate  the  law,  it  was 
necessary  that  we  should  be  prepared  with 
evidence  to  coerce  (I  will  call  it)  any  jury 
as  to  the  existence,  the  objects,  and  the 
nature  of  the  conspiracy  It  would 
have  been  improper  for  the  Qovem- 
ment  to  institute  a  prosecution,  until 
they  were  in  possession  of  those  means. 
But  when  we  found  by  certain  pro- 
ceedings, to  which  I  shall  hereafter 
particularly  allude,  but  which  have  been 
studiously  kept  out  of  your  view  for  the 
last  fortnight  of  this  trial,  what  these 
parties  really  had  in  view,  it  became  the 
duty  of  those  who  were  entrusted  with 
the  duty  of  asserting  the  justice  of  the 
country  to  use  their  exertions,  if  possible, 
to  vindicate  the  law,  and  to  arrest  tiie 
progress  of  what  cannot  be  denied  to  be  a 
fearful  and  miscbievoas  evil. 

Mr.  WhUeside  has  complained  because  a 
Coercion  Act  was  not  passed  to  put  down 
the  agitation,  but  what  would  have  been 
said  had  an  Act  of  Parliament  been  intro- 
duced P  "  Hero  is  an  attempt  by  the 
Legislature  to  crush  public  discussion ; 
why  not  resort  to  the  common  law  of  the 
landP  "  Gentlemen,  we  were  anxious  not 
to  expose  onrselves  to  that  imputation ; 
we  have  resorted  to  the  common  law  of 
the  land,  we  have  resorted  to  a  grand 
jury,  we  have  prosecuted  this  case  in  the 
regular,  legal,  ordinary,  constitutional 
way — 1  hope  1  may  add,  with  a  due  degree 
of  temperance,  in  a  moderate  manner,  in 
a  mode  not  indicative  of  anything  like 
vindictive  feeling.  I  think.  Gentlemen, 
we  cannot  be  accused  of  not  having  given 
the  traversers  here  the  fullest  latitude  in 
defending  themselves.  So  many  topics 
irrelevant  to  the  discussion  of  a  case  were 
never  urged  in  the  course  of  my  experi- 
ence, or,  I  believe,  that  of  any  gentleman 
at  the  bar.  We  raised,  however,  no 
technical  difficulties ;  we  suffered  the 
counsel  to  state  the  opinions  of  others,  to 
read  histories,  and  make  comments  of 
every  description.  Not  any  species  of 
defence  that  could  possibly  have  been  open 
to  them,  not  any  public  meeting,  not  one 
ground  of  defence  has  been  excluded.  I 
therefore  say,  that  it  is  most  unfair  to 
accuse  the  Government  here,  either  on  the 
one  hand  of  criminal  apathy  with  respect 
to  the  progress  of  this  agitation,  or  on  the 
other  hand,  when  they  have  taken  up  the 
case  and  brought  it  forward  in  a  court  of 
justice,  of  attempting  to  overbe^  public 
discussion,  or  to  crush  constitutional 
rights.  That  they  have  not  resorted  to 
the  Legislature  to  obtain  an  Act  of  Parlia- 
ment oughts  in  my  opinion,  to  entitle 


them  to  credit  rather  than  expose  them  to 
censure. 

Gentlemen,  as  I  have  observed,  a'meet- 
ing  may  be  unlawful,  not  merely  from  the 
circumstances  which  accompany  it  at  the 
time  it  takes  place,  but  from  its  tendency 
and  object.  In  the  case,  my  Lords,  of 
Bedfora  v.  BMey,  which  has  been  already 
adverted  to,  the  Court  distinguished 
between  a  riot  and  an  unlawftil  assembly ; 
after  deGning  a  riot  and  a  rout,  the  case 
goes  on  to  say : 

"An  onlawfol  assembly  is,  in  any  case, 
where  they  meet  together  in  a  manner  and 
onder  circumstances  which  the  law  does  not 
allow,  but  makes  it  criminal  in  those  persons 
meeting  together  in  such  a  manner,  knowing ly, 
and  with  such  purposes  as  arc  in  point  of  Igiw 
criminal."  (<>) 

Now,  in  the  present  case,  it  was 
impossible  that  I  could  tell  you,  or  that 
the  Counsel  for  the  Crown  could  satisfy 
you,  as  to  the  purpose  of  these  meetings, 
till  that  purpose  was  avowed  or  demon- 
strated. 

But  it  is  richt  that  I  should  also  disa- 
buse the  pubuo  with  respect  to  another 
objeotion  which  has  been  urged  against 
the  proceedings  in  this  prosecution.  It  is 
said — ^if  these  meetings  were  unlawful, 
why  not  prosecute  them  as  suchP  and  if 
yon  can  now  show  that  such  a  meeting 
was  unlawful,  even  with  reference  to  its 
purpose,  why  not  indict  the  parties  pre- 
sent at  that  meeting  for  attending  an 
unlawful  assembly  P 

Now,  in  the  first  place,  being  persuaded 
that  this  combination  which  we  charge 
did  in  point  of  fact  exist,  and  feeling  it, 
Gentlemen,  to  be  our  duty  not  to  prosecute 
the  inferior  and  subordinate  instruments 
by  whom,  and  through  whose  intervention, 
the  purposes  of  that  combination  were 
sought  to  be  effected,  but  that  we  ought 
at  once  to  bring  forward  the  heads  of  it  to 
trial — feeling  that  to  be  our  duty,  the 
bold,  straight,  manly  course  to  be  pursued, 
we  saw  that  that  could  not  be  done  except 
through  the  medium  of  an  indictment  for 
conspiracy.  If  we  had  included  in  the 
indictment  for  a  conspiracy  counts  for 
attending  an  unlawful  assembly — as  it  is 
said  we  ought  to  have  done— we  should 
have  exposed  ourselves  to  the  risk  of  de- 
feat upon  technical  grounds;  because  it 
has  been  decided  that  if  you  include  in  an 
indictment  several  defendants  on  a  charge 
of  conspiracy,  and  also  upon  a  charge  for 
attending  an  unlawful  meeting,  and  you 
fail  to  prove  that  all  the  defendants  at- 
tended that  meeting,  you  must  elect 
between  the  two  charges,  and  cannot  pro- 
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oeed  upon  both.  *  That  was  decided  in 
the  oase  already  referred  to,  Bex  v. 
Murphy. (a) 

Further,  the  gist  of  the  charge  here  of 
conspiracy  is  evidenced  by  the  number  of 
meetings  that  took  place,  by  the  continuity, 
the  unity  of  purpose  that  was  evinced  at 
each  of  those  successive  meetings,  every 
one  of  them  a  link  in  that  conspiracy  and 
every  one  of  them  a  step  in  tne  further 
prosecution  of  it.  It  was  therefore  indis- 
pensable in  the  case,  that  all  the  meetings 
should  be  brought  before  the  consideration 
of  the  Oourt  and  the  Jury.  Now  these 
meetings  took  place  in  every  part,  or  at 
least  many  parts  of  Ireland ;  in  Galway, 
in  Waterford,  in  Meath,  in  Kilkenny,  and 
other  counties.  Their  Lordships  will  tell 
yon,  Gentlemen  of  the  Jury,  that  only  one 
of  those  meetings  could  have  been  tried 
on  this  indictment,  or,  to  speak  more 
truly,  not  one  at  all ;  because,  Qentlemen» 
it  is  a  principle  of  the  criminal  law,  that 
in  an  indictment  the  trial  must  take  place 
in  the  county  where  the  offence  is  com- 
mitted. Here  then  are  twenty  meetings, 
we  will  sav,  of  which  you  have  heard  evi- 
dence, as  bearing  upon  this  charge ;  there 
mast  have  been  twenty  indictments  before 
twenty  different  jaries,  if  we  had  adopted 
the  course  of  prosecuting  for  attenoing 
unlawful  assemblies,  and  you  could  not 
have  tried  the  charge,  per  se,  of  atten- 
ding an  unlawful  assembly — not  one. 
It  IS  therefore  completely  preposterous 
to  say  that  we  could  adopt  any  other 
course  than  that  which  we  have  pur- 
sued, in  order  to  accomplish  what  I  avow 
to  be  the  object  of  the  prosecution — the 
bringing  to  justice,  through  the  interven- 
tion of  tiho  law  and  a  jury,  of  the  real  delin- 
quents in  this  scheme.  Gentlemen,  I  shall 
not  take  up  more  of  your  time  by  observa- 
tions upon  that  part  of  the  case  which 
relates  to  the  conduct  of  the  Grovernment 
in  adoptinjj  this  mode  of  prosecution,  and 
not  bringing  it  forward  at  an  earlier 
stage. 

But,  Gentlemen,  my  friend  Mr.  8heU 
then  thought  fit  to  address  himself  to 
another  topic,  which,  I  think,  if  he  hod 
recollected  what  took  place  before  thife 
Court,  might,  in  point  of  prudence,  have 
been  spared.  Gentlemen,  ht  paid  the 
Court  the  compliment  of  saying  that  he 
did  not  believe  the  Judges  to  be  corrupt ; 
at  first  he  said  he  would  not  throw  out 
such  au  insinuation,  and  ultimately  he 
went  the  length  of  saying  "  I  believe  they 
are  not."  I  shall  not  presume  to  vindicate 
the  character  of  the  high  tribunal  before 
which  I  am  now  standing;  it  would 
be  in  me  most  presumptuous.     But  Mr. 


Sheil  followed  up  that  observation  by  one 
to  which  I  think  it  is  my  duty  to  apply 
myself;  I  mean  the  constitution  of  the 
jury  which  is  trying  this  case.  You  will 
recollect  his  quotations  from  Mr.  Burrow6$* 
speech  on  the  trial  of  Dr.  Sheridan  and 
Mr.  Kirwcm  in  1811 — that  gentleman's 
animadversions  upon  what  he  very  pro- 
perly (so  far  as  the  legal  use  of  the  word 
goes)  designated  the  array  of  the  jury 
upon  that  occasion.  Mr.  Bwrrotpee  im- 
pugned the  conduct  of  the  officer  who 
arrayed  that  juiT,  for  not  having  put  upon 
it  some  Boman  Catholic  gentlemen.  It  is 
not  for  me.  Gentlemen,  to  sav  whether 
the  Sheriff  in  that  respect  acted  correctly 
or  not ;  but  it  is  a  most  monstrous  perver- 
sion of  justice  to  apply  an  observation  of 
that  sort  or  character  to  a  jury  not  re- 
turned by  the  Sheriff,  not  arraved  by 
him,  but  selected  by  ballot  out  of  s6ven 
hundred  and  seventeen  names.  Do  they 
mean  to  say,  that  there  was  any  impro- 
priety in  the  ballot  for  the  jury  before  the 
officer?  How  could  we  influence  the  re- 
sult of  that  ballot  P  How  could  we  procure 
any  forty-eight  names  to  be  taken  out  of 
these  seven  hundred  and  seventeen  P  But, 
said  Mr.  Sheila  when  the  special  jury  was 
struck,  when  the  forty-eight  names  were 
drawn  out,  we  find  that  ten  or  eleven 
Boman  Catholic  gentlemen  were  struck 
off  by  the  Crown  Solicitor;  that  in  that 
way  the  jury  was  (using  a  very  mild 
phrase)  packed  for  the  purpose  of  trying 
this  case.  G^entlemen  of  the  Jury,  I  own 
I  was  a  good  deal  astonished  at  what  I 
must  call  the  temerity  of  my  right  honor- 
able friend  in  again  calling  public  attention 
to  that  subject.  Upon  the  motion  which 
took  place  in  this  case  prior  to  the  trial, 
that  foul  insinuation  was  made^foul  I 
call  it,  because  I  think  that,  if  the  Oroum 
Solicitor  had  been  actuated  by  the  feeling 
that  was  imputed  to  him,  it  would  have 
been  most  base  and  unworthy  conduct. 
The  foul  insinuation,  I  sa}',  was  made,  that 
those  gentlemen  were  struck  off  because 
they  yrere  Boman  Catholics.  The  Crown 
SoUcitor  was  bound  to  strike  off  twelve*  He 
struck  out  twelve  accordingly,  and  those 
twelve  perhaps  (I  do  not  know  now  the  fact 
is)  comprising  ten  gentlemen  professing 
the  Boman  Catholic  faith.  Gentlemen, 
upon  the  motion  to  which  1  have  alluded, 
Mr.  Kemmis,  the  Crown  Solicitor,  made  an 
affidavit,(a)  in  wMch  he  stated  that  he  had 
received  information  which,  at  the  time, 
he  believed,  and  which  ho  still  beUeves  to 
be  true,  that  these  gentlemen  were  mem- 
bers of  the  Bepeal  Association.  Gentle- 
men, upon  that  occasion  the  answer  was, 
that  the  truth  was  not  so;    and  it  was 


id)  R  C.  &  P.  310. 
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distinctly  stated,  that  the  fact  would  be 
negatived  by  affidavit.  Who  was  it  that 
made  that  statement?  My  friend  Mr. 
Shell  himself.  Mr.  Shell  rose,  and  when 
the  fact  was  read  from  the  affidavit  of  the 
Croton  Solicitor,  he  distinctly  stated  that 
he  was  authorized  to  contradicb  the  alle- 
gation respecting  those  Jurors,  or,  at  all 
events,  that  it  was  not  true,  and  that  it 
would  be  shown,  by  affidavit,  that  it  was 
not  so — I  think  he  said  the  next  morliing, 
but  that  is  not  material.  From  that  hour 
to  this  moment  no  such  affidavit  has  been 
made.  I  should  not  have  adverted  to  this — 
I  will  admit  most  irrelevant  and  improper 
topic,  but  that  it  was  made  a  prominent 
part  of  the  statement  ofMr.  fif/^tZin  this 
trial,  and  I  think  it  would  have  been  a  de- 
reliction of  my  public  duty,  not  to  give  a 
most  full  ana  explicit  and  satisfactory 
answer  to  that  insinuation.  I  ask  you, 
Grentlemen  of  the  Jury,  as  men  of 
common  sense,  would  it  have  been 
right  or  consistent  with  the  duty  of 
the  Law  Officers  of  the  Crown,  to 
have  allowed  members  of  this  very  Asso- 
ciation, the  legality  of  whose  acts  you  are 
now  impannelled  to  try,  to  sit  in  judgment 
upon  their  own  acts,  or  upon  the  acts  of 
that  body  to  which  they  belong  P  Is  that 
what  the  gentlemen  on  the  other  side 
would  call  fair  and  impartial  P  I  call  a  fair 
and  impartial  jury  that  jury  which  is  not, 
from  its  prejudices,  or  from  its  acts,  or 
from  its  declarations,  in  such  a  situation, 
or  under  such  a  bias,  as  to  preclude  it 
&om  doing  its  duty,  and  finding  that 
verdict  which  the  law  and  justice  of  the 
case  require.  Mr.  Sheil,  however,  sought 
to  make  another  use  of  this  alleged  par- 
tiality, or  the  supposed  prejudices  which 
he  thought  mignt  exist  in  your  minds 
with  reference  to  his  client  and  the  other 
traversers.  But  I  find  it  as  difficult  to 
reconcile  the  use  which  he  thus  attempted 
to  make  of  this  subject  with  the  law  and 
constitution  of  this  country,  as  I  do  the 
other  to  which  I  have  referred.  He  said 
— ^you  are  a  Jury  of  Protestants,  sworn  to 
decide  a  case  in  which  Roman  Catholic 
traversers  are  at  the  bctr.  I  do  not  know 
whether  all  the  traversers  are  Roman 
Catholics  or  not. 

Sheil:  No. 

Solicitor  Oeneral :  But  B.oman  Catholic 
traversers  there  are.  "Your  verdict," 
says  Mr.  Sheil,  "is  to  be  "  (as  he  termed 
it)  "satisfactory  to  the  public;  therefore 
I  call  upon  you  to  make  compensation  " 
— I  use  tne  very  phrase  of  my  Mend — *'  I 
call  upon  you,  Gkntlemen,  to  make  com- 
pensation to  the  traversers  at  the  bar  for 
the  disadvantage  under  which  they  labour, 
in  having  the  merits  of  their  case  decided 
by  those  who  difier  from  them  in  religious 
opinions." 


Sheil  explained  that  he  meant  to  say 
that  the  jury  would  be  more  solicitous 
in  the  performance  of  their  duty  when 
they  took  into  consideration  that  there 
were  sixty-five  names  suppressed. 

Solicitor  Oeneral:  I  am  willing  now 
to  take  it  as  Mr.  Sheil  wishes  it  to  be 
understood.  I  am  sure,  gentlemen,  you 
will  not  sufier  any  observation  made  to 
you  with  respect  to  the  subject  of  religious 
opinions,  to  have  the  efi'ect  of  inducing  you 
to  swerve  in  the  slightest  degree  from 
your  duty. 

Grentlemen,  Mr.  Sheil  then  adverted  to 
the  nature  of  this  charge,  from  which  he 
said  he  would  rescue  his  client;  and. 
Gentlemen,  he,*  as  well  as  the  other  coun- 
sel who  have  addressed  you,  did  attempt 
to  do  so,  not  by  addressing  any  observa- 
tions upon  the  evidence,  but  by  asserting 
what  I  do  not  deny — the  constitutional 
right  of  the  subjects  of  this  country  freely 
to  discuss  political  grievances,  real  or 
supposed,  and  to  petition  the  legislature 
for  the  redress  and  removal  of  them. 
Gentlemen,  with  respect  to  that,  I  shall 
not  dispute  the  existence  of  that  right,  or 
seek  to  fetter  it ;  but  you  will  probably  be 
satisfied  by  the  evidence  that  this  right 
was,  in  the  course  of  these  proceedings, 
only  a  pretext.  Gentlemen,  I  say  in  the 
course  of  these  proceedings,  for  I  do  not 
mean  to  say  that  anything  that  occurred 
in  the  Association  in  the  years  1841  or 
1842,  so  far  as  we  know  of  them,  ought  to 
be  the  subiect  of  a  prosecution,  or  could 
be  successrully  prosecuted.  I  make  a 
present  to  the  gentlemen  on  the  other 
side  of  all  the  speeches,  and  proceedings, 
and  acts  of  this  body  during  the  years 
1840,  1841,  and  1842 ;  I  am  not  impeach- 
ing  them;  whether  I  could  or  not  it  is 
not  for  me  to  say — but  I  am  not  doing  it 
in  point  of  fact. 

£1  see  nothing  illegal  in  the  Bepeal  meet- 
ing in  1810,  and  am  willing  to  admit  that 
Mr.  0*Cormell,  as  far  back  as  1800,  enter- 
tained the  same  sentiments  ;I  but  we  are 
prosecuting  Mr.  O^ConneU  for  endeavour- 
ing to  carry  out  those  principles  in  1843 
by  unlawful  means.  If  in  1810,  or  1800, 
or  any  other  period  antecedent  to  the 
year  1843  the  same  course  had  been  pur- 
sued  as  has  been  adopted  in  the  year  1843 
by  these  gentlemen,  I  should  unhesi- 
tatingly say,  that  they  would  have  been  at 
all  times,  when  that  conduct  was  pur- 
sued, liable  to  prosecution. 

But,  Gentlemen,  there  was  then  a  refer- 
ence made  by  Mr.  Sheil  to  other  assem- 
blies, Orange  lodges  and  the  Hillsborough 
meeting,  and  the  lar^e  demonstrations  at 
those  meetings.  I  will  not  take  upon  me 
to  say  whether  they  were  legal  or  illegal. 
A  single  meeting  took  place,  very  largely 
attended,  and  separated,  and  there  was  no 
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breach  of  the  peace.  But  what  opinion 
mnst  the  gentlemen  on  the  other  side 
have  of  the  understandings  of  those  they 
are  addressing  when  they  think  a  refer- 
ence to  a  transaction  of  this  sort  can  have 
the  slightest  bearing  on  a  case  like  the 
present. 

Mr.  8heil  has  also  said  that  Mr. 
O'OonnelVs  object  was  to  obtain  a  repeal 
of  the  Legislative  Union  by  the  same 
means  that  he  had  found  effectual  with 
respect  to  Catholic  Emancipation.  That 
is  to  say,  by  the  peaceable  demonstration 
of  what  has  been  called  moral  force.  As 
an  abstract  proposition  I  do  not  dispute 
that  it  is  perfectly  legal  to  obtain,  in  any 
way  that  the  law  allows — any  fair  way — 
the  expression  of  popular  will  or  popular 
feeling,  in  order  to  demonstrate  to  the 
legislature  what  are  the  wishes  of  the  great 
maj ority  of  the  people  of  the  country.  Let 
it  be  done  in  any  way,  either  by  petition  or 
by  peaceable  meetings.  But  what,  Gentle- 
men, I  charge  them  here  with  is  this — the 
demonstration,  not  of  moral,  but  of  physical 
force.  Whether  I  am  right,  or  they  are 
right,  is  a  matter  for  you — is  a  matter 
to  be  decided  on  the  evidence.  I  say  our 
case  is,  not  that  these  were  exhibitions  of 
a  moral  force,  or  of  the  union  of  the  will 
of  a  great  number  of  the  individuals  of 
this  country,  but  they  were  exhibitions  of 
physical  force,  not  intended  to  satis^ 
Parliament  that  it  was  the  deliberate 
opinion  of  the  sound,  respectable,  peace- 
able, and  loyal  part  of  tne  community, 
but  for  the  purpose  of  showing  that,  if  the 
Legislative  Union  were  not  repealed,  as 
called  for  by  the  promoters  of  this  agita- 
tion, the  effect  probably  would  be  a  revo- 
lution, or  civil  convulsion. 

ICounsel  proceeded  to  comment  on 
Moore^B  speecn.] 

Said  Mr.  Moore:  "Here  is  a  most  un- 
fair, oppressive,  and  unjust  proceeding  in 
gi'oupmg  all  these  traversers  into  one 
large  indictment " — throwing  down  what 
he  calls  a  "Monster  Indictment"  upon 
the  tables-throwing  down  a  mass  of  news- 
papers, and  calling  on  the  jury  to  extract 
and  spell  out  from  all  this  mass  a  con- 
8pira(*7  against  the  traversers.  (Gentle- 
men of  the  Jury,  with  respect  to  that,  no 
doubt  the  indictment  is  long — but  why 
is  ii  longP  Because  the  overt  acts,  as 
they  are  called,  necessary  to  evidence 
that  conspiracy,  are  numerous;  but  the 
charge  itself  is  perfectly  simple  and  per- 
fectly plain.  I  read  to  you  in  the  com- 
mencement the  distinct  charges  in  the 
indictment,  the  seyeral  branches  of  it, 
and  you  cannot  have  the  slightest  diffi- 
culty in  comprehending  the  nature  of  the 
accusation.  The  other  matters  in  the  in- 
dictment are  no  more  than  such  as  every 
jury  must  neoessarily  have  to  consider. 


namely,  the  evidence  in  support  of  the 
prosecution.  Are  we,  because  the  facts 
necessary  to  guide  you  to  the  conclusion 
with  respect  to  the  mdictment  are  numer- 
and  complicated,  and  evidenced  in  various 
ways,  are  we  to  be  taunted  with  having 
resorted  to  an  unfair,  oppressive,  and 
unjust  mode  of  proceeding  when  we 
fairly  put  forward  those  matters  which 
are  merely  evidence?  At  all  events  we 
might,  in  point  of  law,  have  omitted  them 
from  the  indictment  altogether,  becanse 
they  are  evidence,  and  nothing  but  evi- 
dence. So  that  the  indictment,  properly 
so-called,  is  short  and  perfectly  intelligible. 

Gentlemen,  then  Mr.  Moore  says :  **  You 
charge  us  with  a  conspiracy.  Where  was 
the  conspiracy,  when  was  the  conspiracy  P 
Give  us  date — give  us  time."  Why, 
Gentlemen  of  the  Jury,  I  never  heard 
anything  like  that  addressed  to  a  court 
and  jury  on  a  charge  of  this  nature.  Mr. 
Moore  himself  admits,  and  every  gentle- 
man who  has  addressed  you  has  been 
compelled  to  admit,  that  we  are  not  boxmd 
to  prove  that  Mr.  0*ConneUj  ^bc, -Steele, 
and  Dr.  Oray,  and  the  other  traversers 
went  into  a  room  and  signed  an  agree- 
ment to  do  certain  things — ^we  are  not 
bound  to  prove  the  original  concoction  of 
this  conspiracy.  No ;  all  we  are  called  on 
to  prove  are  acts  of  the  parties  from 
which  it  is  to  be  inferred  that  a  con- 
spiracy was  in  fact  formed.  And,  there- 
fore, to  say  that  a  conspiracy  is  not 
proved  because  we  have  not  shown  to  a 
jury  in  what  street  it  took  place,  or  on 
what  day  it  was  arranged,  is  most  mon- 
strous. I  say  it  took  place  and  existed  in 
1843 ;  and  if  I  satisfy  you  of  that,  I  satisfy 
you  of  the  guilt  of  the  traversers ;  and  so 
the  Court,  I  respectfully  anticipate,  will 
tell  you.  Although  I  cannot  put  my 
hand  on  the  place  where  these  persons 
met,  nor  produce  the  document,  if  any, 
which  they  signed — though  1  have  no 
witness  who  was  present  when  the  con- 
spiraey  was  formed,  yet  if  I  show,  as  I 
hftve  done,  that  there  was  a  community  of 
purpose  between  these  several  traversers, 
each  of  them  acting  in  his  department,  for 
the  prosecution  of  a  common  object,  and 
that  such  a  co-operation  could  not  have 
existed  unless  some  common  design  had 
been  previously  entertained,  I  do  all  that 
is  necessary  to  establish  the  case  of  the 
prosecution.  My  Lords,  I  need  not  again 
cite  authorities  to  show  that  the  existence 
of  conspiracy  may  be  proved  by  the  acts 
of  the  parties. 

Gentlemen,  Mr.  Moore  then  says  that 
we  are  impeaching  the  loyalty  of  these 
defendants,  and  of  the  Association  to 
which  they  belong.  That  is  not  the  ques- 
tion here ;  it  is  not  necessary  for  me  to 
Fay  whether  they  are  loyal  or  disloyal.    I 
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do  not  impeach  their  loyalty;  all  that  1 
say  is  that  they  have  embarked  in  an 
enterprise  that  is  illegal.  It  may  be  said, 
in  one  sense  of  the  word,  that  any  person 
is  disloyal  who  violates  the  law.  In  no 
farther  or  other  sense  do  I  impnte  dis- 
loyalty to  these  persons. 

And  now  I  wish  to  answer  one  or  two 
observations  made  by  Mr.  HatcheU,  who 
appeared  as  counsel  for  Mr.  Ba>y  only. 

[Mr.  B(vy*8  case,  as  stated  by  Mr.  Hat- 
cheU, is  this : — Mr.  Ba/y  is  the  paid  offi- 
cer of  this  Association ;  he  has  certain 
functions  to  discharge ;  he  has  only  done 
those  duties,  and  therefore  is  not  open  to 
prosecution.  It  can  make  no  difference, 
with  respect  to  the  legality  or  illegality  of 
a  man's  conduct,  that  he  acts  as  uie  paid 
agent  or  officer  of  an  Association.] 

Mr.  Hatchell  then  says :  **  Why  not  leave 
Mr.  Ba/y  out  of  the  indictment,  and  call 
him  as  a  witness  ?  "  If  we  had,  it  would 
have  been  said,  that  he  was  an  informer, 
the  hired  spy  and  agent  of  the  Govern- 
ment. Besides,  he  might  have  refused  to 
answer  questions  tending  to  criminate  him- 
self. Aiid  are  we  to  be  told  that  we  are 
keeping  back  evidence,  or  preventing  the 
defendants  from  bringing  forward  evi- 
dence, when  the  fact  is  notorious,  and  has 
been  proved  here,  that  the  proceedings  of 
this  Association  are  all  recorded,  that 
there  are  books  kept?  Where  are  the 
books  P  Might  they  not  have  been  pro- 
duced? If  by  including  Mr.  Bay  in  the 
indictment,  we  prevented  his  being  a 
witness,  have  we,  therefore,  prevented 
them  bringing  forward  any  evidence  to 
show  what  the  real  objects  of  this  Associ- 
ation were— what  their  proceedings  were  P 
Have  we  prevented  that  P  Have  they  done 
fchatP  (lentlemen,  did  you  ever  before 
meet  with  a  case  where  the  evidence  in 
answer  to  a  chai'ge  was  of  the  description 
you  heard  yesterday?  There  was  not  a 
single  person  connected  with  this  Associ- 
ation placed  upon  the  table ;  not  a  single 
document  emanating  from  it  was  produced, 
except  some  of  a  public  nature ;  not  one 
of  their  books ;  none  of  their  officers ;  not 
a  single  ray  of  light  thrown  on  this  case 
on  their  part.  When  I  come  to  advert  to 
their  eviaence,  I  think  you  will  find,  that 
instead  of  detracting  from  that  of  the 
Crown,  it  has  gone  stronglv  to  confirm  it. 

Gentlemen,  Mr.  FUzgibbont  who  ap- 
peared for  Dr.  Qrayt  has  also  stigmatized 
this  prosecution  as  illegal  and  unfair.  He 
was  pleased  to  term  it  "a  ministerial 
scourge  to  lash  the  people."  Now, 
Gentlemen  of  the  Jury,  I  must  protest 
against  an  imputation  of  this  kmd,  as 
being  one  not  justified,  I  will  take  on  me 
to  say,  by  anything  that  has  occurred  in 
this  trial,  or  the  mode  in  which  it  has  been 
conducted.    Have  we  not  presented  abun- 


dant ground  why  this  case  should  be  in- 
vestigated by  a  jury,  for  the  purpose  of 
trying  the  question  which  Mr.  Ovon^neU 
himself  has  challenged  us  to  try — the  le- 
gality of  his  conduct.  That  is  the  ques- 
tion which  he  has  required,  which  he  has 
dared  us  to  try,  but  which,  I  must  say,  he 
has  now  shown  every  disposition  to  evade. 

Mr.  Fitzgihban  says :  ''  Suppose  this  is  a 
prosecution,  which  in  an  cnrdinary  case 
would  be  justifiable,  yet  it  is  unfairly  con- 
ducted.** His  phrase  was,  that  it  was  *'  a 
blow  below  the  belt."  Gentlemen,  if  he 
meant  by  that  expression  to  say,  that  we  had 
taken  any  unfair  advantage  of  his  client, 
I  must  deny  the  assertion.  I  think,  that 
so  far  from  this  being  **  a  blow  below  the 
belt,"  it  was  as  fairly  aimed  a  blow  as  ever 
was  struck ;  and  I  further  think,  that  not 
only  has  the  attack  been  fair,  but  we  have 
given  the  defendants  the  fullest  scope  for 
their  vindication.  It  is  impossible  for  any 
man  to  say  that  they  have  not  been 
allowed  the  benefit  of  every  topic  which 
even  the  wildest  fancy  of  their  Counsel 
could  Buggest. 

But  Mr.  Fiizgihhon  differs  from  Mr.  Moore 
as  to  the  law  of  this  case ;  he  contended  that 
the  definition  of  conspiracy  to  which  I  have 
already  adverted  ia  incorrect.  I  shall  not 
trouble  you  again  with  respect  to  the 
accuracy  of  that  definition.  I  have  already 
submitted  to  the  Coart  what  occurs  to  me 
upon  it,  and  I  think  the  Court  will  inform 
you  that  Mr,  Moore  is  right,  and  Mr.  Fitz- 
gibbon  incoiTect. 

Gentlemen,  Mr.  Fitzgtbbon  then  says, 
that  it  must  appear  that  each  and  every 
act  was  concocted  by  all  the  conspirators ; 
and  he  cited  a  passage  from  the  judgment 
of  one  of  the  learned  Judges,  Baron  Alder- 
son,  that  if  one  man  does  one  part  of  an 
act,  and  another  another  part  of  an  act, 
that  is  evidence  of  a  conspiracy.  Mr. 
Fiizgibbon  rays,  that  it  will  not  do  to 
prove  that  each  of  the  traversers  did  a 
distinct  act,  although  it  might  be  in  pur- 
suance of  the  common  design  and  con- 
spiracy. Gentlemen,  under  the  correction 
of  the  Court,  I  lay  down  that  all  that  it  is 
necessary  to  show  is,  not  that  each  per- 
son concurred  in  any  one  paHicular  act, 
or  that  one  person  took  one  part  of  a  par- 
ticular act,  and  another  person  another 
part  of  the  act ;  but  that  each,  in  his  way, 
was  labouring  to  effectuate  a  common 
oliject.  That  unitpr  of  action  is  evidence 
as  against  all.  It  is  evidence  to  show  that 
there  was  a  common  object,  and  that  evi- 
dence being  given,  the  Jury  are  at  liberty 
to  infer  the  existence  of  a  conspiracy. 
When  evidence  of  that  nature  is  given, 
then  the  act  of  one  becomes  the  act  of  all. 
Thus,  if  Mr.  O'GwvneU  by  speaking,  Mr. 
BoAf  by  receiving  money,  Mr.  Buffy  by 
publishing,  Mr.  Barrett  by  publishing  and 
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by  attending  meetings — if  each  and  every 
one  of  these  persons,  by  different  means, 
and  in  different  parts  of  the  conntry,  was 
labouring  in  this  common  cause,  though 
one  of  them  might  not  know  what  the 
other  was  doing  at  a  particular  time, 
nevertheless,  the  act  of  one  is  the  act  of 
aU,  because  it  is  an  act  in  furtherance  of 
the  common  design  which  they  all  enter- 
tain. And  thus  there  is  an  end  at  once 
to  this  charge  of  injustice,  which  has  been 
BO  often  reiterated,  that  we  are  seeking  to 
visit  one  man  with  the  guilty  act  of 
another.  Gentlemen,  we  are  not  seeking 
to  visit  one  man  with  the  guilt  of  another. 
We  are  seeking  to  visit  one  man  wi^  the 
act  of  another,  but  not  with  the  guilt 
of  another.  We  are  seeking  to  charge  each 
man  with  his  own  guilt.  What  is  that 
guilt  P  Not  that  he  did  a  particular  act,  or 
that  another  did  a  particular  act,'  but 
that  he  embarked  in  an  unlawful  de- 
sign with  other  persons,  and  that  each, 
in  his  particular  way,  furthered  that 
end  and  that  object.  That  is  the  guilt ; 
and  thus  each  man  is  answerable,  not 
for  the  guilt  of  another  person,  but  for 
his  own. 

Mr.  Fitzgtbhon  then  says,  "  a  Bepeal  of 
the  Union  is  the  common  design,  he  ad- 
mits, of  these  parties."  Gentlemen,  he 
says  it  is  not  illegal  to  combine  for  the 
common  object  of  obtaining  the  Bepeal  of 
the  Union.  Certainly  not ;  nor  does  the 
indictment  say  it  is,  nor  does  the  indict- 
ment charge  them  with  that.  But  it  is 
illegal  to  combine  to  obtain  a  Bepeal  of  the 
Union,  or  any  other  measure,  by  sow- 
ing dissension  amongst  different  classes 
of  the  subjects,  by  intimidating  the  legis- 
lature, by  causing  disaffection  in  the 
army,  and  the  various  other  charges  in 
this  indictment. 

As  to  the  meetings,  "Oh!"  says  Mr. 
FUzgibbon,  **  all  great  improvements  have 
been  effected  by  the  exhibition  of  what 
may  be  called  physical  force.  You  can- 
not expect,''  says  he,  '*  that  governments 
will  introduce  improvements,  unless  the 
national  will  be  expressed,  unless  means 
be  taken  to  combine  large  masses  of  per- 
sons together,  for  the  purpose  of  expres- 
sing that  will ;  and  if  you  put  an  end  to 
this,  you  put  an  end  to  all  improvements." 
Does  Mr.  Fitzgtbhon  mean  to  say,  Gentle- 
men, that  the  proceedings  that  have  been 
resorted  to  in  this  case,  are  necessary  for 
the  purpose  of  enabling  the  national  will 
to  be  expressed  P  Does  he  mean  to  justify 
the  proceedings  on  that  ground  P  If  he 
does,  I  am  quite  at  issue  with  him. 

Gentlemen,  he  then  says  that  the  At- 
tomey  Oenercd  had  no  right  to  refer  to  the 
proclamation  of  1831,  or  the  transactions 
of  1797.  With  respect  to  that,  I  can  only 
say  that  all  these  transactions  have  been 


referred  to  on  both  sides  as  matters  of 
history ;  speeches  of  eminent  men  have 
been  read,  opinions  of  distinguished  men 
have  been  quoted,  and  speeches  in  parlia- 
ment have  been  stated.  There  was  no 
evidence  offered,  in  point  of  strict  legal 
proof,  of' these  matters;  but  we  did  not 
object,  nor  is  anybody  objecting,  to  their 
being  noticed.  It  is  therefore  unjust  to 
say,  that  statements  of  this  nature,  made 
l^  my  learned  friend  in  opening  the  case, 
to  enable  the  Juiy  the  better  to  under- 
stand its  character,  were  at  all  unjusti- 
fiable in  point  of  either  fairness  or  of  law. 
They  are  all  matters  of  history. 

Gentlemen  of  the  Jury,  I  shall  not  dwell 
longer  upon  that,  than  to  say  that  I  mean 
to  call  your  attention,  not  merely  to  the 
publication  by  Dr.  Oray  of  the  proceed- 
ings of  this  body,  but  to  his  acts  in 
furtherance  of  this  common  design ;  acts 
which  are  not  denied,  and  which  could  not 
possibly  be  ascribed  to  any  other  cause 
than  the  existence  of  the  design  charged 
in  this  indictment,  and  Dr.  Chray*8  par- 
ticipation in  that  design. 

Gentlemen,  Mr.  Fitzgibhon  then  says: 
"It  is  very  true  that  some  warm  lan- 
guage might  have  been  used  at  these 
meetings ;  you  cannot  expect  persons,  in 
times  of  political  excitement,  and  on  great 
public  subjects,  to  preserve  that  strict  de- 
corum in  language  and  expression  which 
the  dignity  of  a  court  of  justice  would 
necessarily  insure." 

I  can  make  full  allowance  on  that  score 
— no  one  is  more  disposed  to  do  so ;  but  I 
think  you  will  see,  that  the  expressions 
used  in  this  instance  are  not  the  effusions 
of  a  person,  in  the  heat  of  the  moment 
using  language  which,  perhaps,  he  might 
afterwards  regret,  and  be  reaay  to  retract, 
but  the  deliberate  declaration  of  senti- 
ments calculated  and  intended  to  promote 
the  object  which  we  say  these  parties 
had  in  view,  namely,  the  dissemination 
through  the  country  of  sedition  and  dis- 
affection, the  necessary  and  inevitable 
consequences  of  such  harangues. 

{Mr.  FiUgihhon^s  next  argument  was  a 
curious  one ;  he  says :  if  these  parties  were 
guilty  of  anything,  they  were  guilty  of  high 
treason ;  and  he  gravely  contended  that 
this  crime  of  misdemeanor  was  merged, 
as  we  call  it,  in  point  of  law,  in  the  capi- 
tal crime  of  treason.] 

Mr.  Fitzgibhon  then  says,  in  excuse  for 
Mr.  O^CownelVs  language  as  to  the  army, 
that  as  Mr.  O'ConneU  felt  he  had  brought 
an  army  into  the  country,  his  wish  was 
to  make  the  people  fond  of  that  army. 
Gentlemen,  when  I  come  to  the  language 
which  was  addressed  to  the  army,  and  to 
the  people,  you  will  see  whether  the  object 
was  to  make  the  people  fond  of  the  army; 
but  it  certainly  is  a  curious  thing,  tlu&t 
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the  counsel  for  the  Iraversere  here  should 
vindicate  this  language,  on  the  ground 
that  it  was  proper  for  Mr.  O^Cormell  to 
make  the  people  fond  of  the  army,  inas- 
much as  he  had  brought  an  army  into  the 
country.  The  army  was  brought  into  the 
countiy— whjr  p  Because  the  proceedings 
at  these  meetings  were  of  a  nature  calcu- 
lated to  render  it  prudent  to  provide 
against  the  possibility  of  outbreak,  which, 
from  the  state  of  the  organisation  of  the 
masses,  might  at  any  time  have  been 
feasible  and  practicable. 

Then,  Gentlemen,  alluding  to  the  use  of 
the  word  " Saxon"—** Oh T"  says  Mr. 
Fitzgibbon,  "  Mr.  O'Connell  calls  the  Eng- 
lish  Saxons,  and  is  it  not  true  P  Were  they 
not  Saxons  P  Did  they  not  spring  from  a 
Saxon  origin  P  "  And  because  that  is  true 
in  point  of  fact,  Mr.  Fitzgibbon  thinks  he 
has  justified  the  uniform  use  of  that  word 
in  designating  the  English  people.  Grontle- 
men,  I  think  you  willhave  no  doubt,  that 
the  word  "Saxon"  was  resorted  to,  for 
the  purpose  of  exciting  in  the  minds  of  the 
multitudes  of  this  country,  feelings  of 
hostility  against  the  English  people,  as 
strangers,  invaders,  and  conquerors. 

Gentlemen,  Mr.  Fitzgibbon  then  sa^rs 
that  Mr.  O'ConneU  has  always  shown  his 
aversion  to  Chartism  and  Kibbonism.  I 
admit  he  has;  and  for  the  best  of  all 
reasons,  that  Chartism  or  Bibbonism,  or 
any  other  kind  of  society,  or  machinery, 
save  and  except  that  which  he  himself 
was  organizing  and  intending  to  use, 
would  have  been  fatal  to  his  projects. 

Gentlemen,  his  scheme,  I  say,  was  this 
— present  tranauillity,  present  obedience 
to  the  law,  perfect  organization,  constant 
agitation,  the  spirit  of  hostility  to  be 
always  preserved  and  kept  up,  a  readiness 
for  action  always  to  be  maintained,  but  no 
immediate  violation  of  the  law  by  commit- 
ting a  crime,  so  as  to  place  his  creatures 
within  the  fangs  of  the  law,  and  thereby 
deprive  the  agitation  of  the  machinery 
necessary  for  its  success. 

Then  with  respect  to  the  exhibitions  at 
the  multitudinous  meetings,  Mr.  Fitx- 
gibbon  said  they  were  multitudinous 
meetings  of  the  human  family.  Beally, 
Gentlemen,  one  is  at  a  loss  to  know  how 
to  deal  with  observations  of  this  descrip- 
tion. Does  he  mean  to  sav  these  were 
philanthropic  meetings  for  the  exhibition 
of  mutual  good-will  P  I  do  not  under- 
stand the  please  **  human  family."  They 
were  meetmgs  of  large  bodies  of  the  lower 
orders  of  the  people,  collected  from  all 
parts  of  Ireland,  the  object  of  which,  we 
say,  was  to  create  alarm  by  the  demon- 
stration of  numbers.  It  is  for  you  to  say, 
when  I  come  more  particularly  to  advert 
to  what  took  place  at  these,  whether  that 
is  a  true  charge. 


Then,  Mr.  Fitzgibbon^  says,  the  lan- 
guage addressed  to  the  people,  or  to  the 
multitudes,  v^ith  respect  to  the  army  was 
not  addressed  to  the  soldiers,  but  only  to 
the  people.  Now,  Gentlemen,  that  would 
be  all  very  well  if  the  language  were  not 
to  be  circulated  through  the  country.  But 
you  will  not  fail  to  recollect  that  one  of 
the  modes  by  which  the  purpose  of  these 
parties  was  to  be  accomplished,  was  the 
circulation  of  those  very  speeches,  and 
that  very  Imraage  all  over  the  country. 
It  was,  there^re,  to  be  read  by  the  sol- 
diers ;  it  was  to  be  communicated  to  the 
soldiers ;  and  one  of  the  defendants  here, 
in  a  document  to  which  I  shall  have  occa- 
sion more  particularly  to  advert,  saf s,  it 
is  a  very  cruel  thing  that  the  soldiers 
should  not  be  allowed  to  have  their  news- 
papers— that  soldiers  do  not  lose  the  rights 
of  citizens  by  becoming  members  of  the 
army — that  it  is  a  most  tyrannical  thing 
for  the  officers  to  interfere  with  the  rights 
they  have  as  citizens,  and  that  they  must 
have  their  newspapers  as  well  as  every 
other  individual  in  the  community. 
What  is  the  meaning  of  this  ?  That  the 
soldiers,  as  well  as  everybody  else, 
should  have  this  language  conveyed  to 
them. 

Gentlemen,  Mr.  Fitzgibbon  then  goes  on 
to  say,  that  Mr.  O'Oonnell  has  always  ad- 
vised his  associates  not  to  enter  into  any 
correspondence  with  any  individual  in  the 
army.  No  doubt  Mr.  O'Conndl  gave  that 
advice,  and  very  wisely,  because  to  have 
done  so  would  have  been  to  have  fallen 
into  the  very  error  against  which  he  was 
anxious  to  guard  them — the  immediate 
violation  of  the  law.  By  3  Oeo.  3.  o.  40., 
which  was  temporary  at  first,  but  made 
perpetual  by  the  57  Geo.  3.  c.  7.,  it  is  made 
a  transportable  ofience  to  tamper  with 
any  individual  in  the  army ;  and  of  course. 
Gentlemen,  to  enter  into  any  correspon- 
dence with  any  member  of  the  army 
would  have  been  a  dangerous  proceeding. 
But,  Gentlemen,  is  the  forbearing  so  to 
do  any  answer  to  the  charge  that  this 
language  was  used  for  the  purpose  of 
its  having  its  efiect  on  the  army  as  a 
body  P 

Gentlemen,  Mr.  Whiteside  then  addressed 
you;  and  certainly  there  never  was  a 
more  splendid  exhibition  of  eloquence, 
than  my  learned  friend  displayed  on  this 
trial,  it  did  honour  to  him,  to  our  profes- 
sion, and  I  may  add  to  our  country.  I 
listened  to  him  with  great  delight  and 
admiration.  His  speech  was  also  charac- 
terized by  a  tone  of  perfectly  good  feeling. 
He  did,  or  attempted  to  do,  what  realh* 
and  truly  is  the  only  thing  that  could, 
with  any  prospect  of  success,  be  attempted 
in  a  case  of  this  description.  He  en- 
deavoured to  divert  your  attention,  excus- 
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ably  enough,  from  the  merits  of  the  case, 
and  to  raise  a  langh  occasionally  at  some 
points  of  the  eyidenoe.  But,  Gentlemen, 
he  also  professed,  at  least,  to  argue  the 
case  upon  some  points  applicable  to  its 
merits ;  and  to  those  I  must  endeavour  to 
apply  myself.  Amongst  others,  he  stated 
that  Mr.  Duffy  (for  whom  he  appeared  as 
counsel)  was  no  more  than  the  editor  of 
the  Nation  newspaper ;  that  his  conduct 
amounted  to  nothing  more  than  the  free 
and  legitimate  exercise  of  his  profession ; 
that  the  articles  he  inserted  in  his  paper 
had  not  been  prosecuted;  that  he  had  a 
fair  right  to  assume  they  were  unobjection- 
able ;  that  if  you  can  attribute  a  fair  and 
honest  motive  to  him,  you  ought  to  do  so ; 
and  that  you  ought  not  to  infer  from  those 
publications  that  ho  was  a  participator  in 
this  combination.  Gentlemen,  that  is  all 
fair  matter  of  argument ;  1  do  not  dispute 
the  right  of  my  friend  to  use  those  topics 
to  you.  But,  Gentlemen,  I  must  take 
leave  to  differ  from  my  learned  friend, 
when  he  says  that  Mr.  Duffy  appears  upon 
this  trial  in  no  other  character  than  tnat 
of  the  editor  of  a  newspaper. 

Gentlemen,  the  Nation  appears  to  have 
been  set  up  in  the  month  of  November 
1842.(a)  Now  bear  in  mind,  that  the 
strength  of  the  case  for  the  Grown  depends 
on  the  acts  of  the  parties  subsequent  to 
that  period.  Gentlemen,  I  do  not  know 
whether  you  have  read  many  numbers  of 
that  paper,  but  those  that  have  appeared 
on  this  trial  warrant  me  in  saying,  that  it 
was  set  up  for  the  purpose  of  dissemina- 
ting amongst  the  people  of  this  country 
seditious  sentiments,  which  up  to  that 
time  certainly  had  not  been  so  undis- 
guisedlv  published. 

Gentlemen,  Mr.  Whiteside  referred  to 
the  case  of  Bedford  v.  Birley,  which  has 
been  already  cited,  for  the  purpose  of 
showing  that  there  was  here  nothing  that 
ought  to  have  been  prosecuted,  and  no 
evidence  of  conspiracy,  by  reason  of  the 
conduct  pursued  at  these  meetings.  Now, 
Gentlemen,  I  shall  refer  to  page  106  of 
that  report,  where  the  learned  judge  says  : 

*'  I  state  it  af>  part  of  the  doctrine  delivered  on 
the  occasion  at  York,  *If  the  object  of  the 
drilling  is  to  secare  the  attention  of  the  persons 
drilled  to  disaffected  speeches,  and  give  confi- 
dence, by  an  appearance  of  strength,  to  those 
willing  to  join  them,  that  wonld  be  illegal; 
or  if  tbey  were  to  say,  we  will  have  what  we 
want  whether  it  be  agreeable  to  law  or  not, 
a  meeting  for  that  purpose,  however  it  may  be 
masked,  if  it  is  really  for  a  purpose  of  that  kind, 
would  be  illegal.'  I  speak  under  better  authority 
than  my  own ;  whether  it  was  generally  criminal 

(a)  The  first  number  appeared  October  1.5, 
1842.  See  Sir  Charles  Gavan  Duffy's  **  Young 
Ireland." 


or  imlawful  in  all  who  attended,  or  whether  it 
was  partially  criminal  or  unlawful  as  to  anyone, 
depends  on  the  different  purposes  and  objects 
with  wliich  persons  go.  A  great  niunber  go 
from  mere  curiosity,  and  appear  to  be  counte- 
nancing the  proceedinflTS  without  intending  it ; 
if,  makmg  that  appear,  they  are  called  upon  by 
the  law  to  answer  for  their  misconduct,  it  is  in- 
cumbent on  them  to  explain  their  acts ;  it  may- 
put  them  to  some  hazards  or  difficulties  in 
showing  their  innocent  intentions.  '  If  from  the 
general  appearance,  and  all  its  accompanying  cir« 
cumstances,  it  is  calculated  to  excite  terror, 
alarm,  and  consternation,  it  is  generally  crimi- 
nal and  unlawful ; '  that  is.  in  aU  those  persons 
who  go  for  purposes  of  that  kind,  disregarding 
the  probable  effect,  and  the  probable  alarm  and 
consternation ;  and  whoever  gives  countenance 
thereto  is  amenable  as  a  criminal  party." 

Gentlemen,  Mr.  Whiteside  then  con- 
tends, that  the  legality  or  illegality  of  a 
meeting  cannot  depend  on  mere  numbers. 
Gentlemen,  I  will  not  enter  into  that  dis- 
cussion ;  I  will  not  admit  that  a  meeting 
may  not  be  illegal  merely  from  its  num- 
bers. Numbers  may,  without  more,  be 
calculated  to  excite  alarm,  but  that  is  not 
the  question  here.  Mr.  Whiteside  went 
into  a  long  detail  of  meetings  at  Birming- 
ham, and  meetings  of  persons  to  address 
Lord  Melbourne  about  the  Dorchester 
labourers,  and  various  other  meetings  in 
different  parts  of  England.  I  know  those 
meetings  have  taken  place  very  frequent- 
ly; if  they  have  been  attended  with  a 
breach  of  the  public  peace,  they  have  been 
prosecuted  accordingly  ;  if  not,  they  have 
been  allowed  to  pass  over.  But  ours  is 
not  the  case  of  a  single  meeting,  but  of  a 
series  of  meetings  for  a  common  object. 

He  then  says,  that  the  people  were  not 
disloyal,  that  Mr.  O'ConneU  was  not  bound 
to  take  notice  of  Sir  Robert  PeeUs  speech. 
Why,  gentlemen,  I  do  not  mean  to  say  he 
was  bound,  in  a  constitutional  view,  to 
take  notice  of  Sir  Boheri  Ped*s  speech; 
but  he  did  take  notice  of  it,  as  you  will 
presently  find.  The  nature  of  the  notice 
I  shall  here|after  advert  to,  and  you  will 
find  his  object  in  so  doing  was  what  I 
charge  him  to  have  had  in  view  amongst 
other  things  all  along ;  the  misleading 
the  people  assembled  at  these  meetings, 
with  respect  to  the  intentions  of  the  Sove- 
reign, and  also  with  respect  to  the  law  of 
the  land. 

Grentlemeu,  Mr.  Whiteside  savs  that 
most  of  the  meetings  had  taken  plaoe  be- 
fore that  speech  of  Sir  Robert  Feel's  was 
delivered.  Sir  Robert  PeeVs  speech  was 
delivered  on  the  9th  of  May  1843,  and 
these  meetings  went  on  till  October  1843, 
and  the  principal  part  of  our  case  depends 
on  meetings  long  subsequent  to  May  1843. 

I  shall  now  next.  Gentlemen,  offer  a  few 
remarks  upon  what  fell  from  Mr.  Henn. 
Mr.  Hetvn  told  you  that  he  was  unex- 
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pectedly  called  upon  to  address  yon.  I 
believe,  Gentlemen,  that  was  perfectly  true. 
I  suspect  it  was  felt  that  np  to  that  time 
there  had  not  been  altogether  a  satis- 
factory explanation  given  of  the  main 
features  of  this  case,  or  any  plausible 
solution  of  the  designs  of  the  parties 
who  are  charged  with  this  conspiracy — 
accordingly  Mr.  Henn  was  called  upon  to 
buckle  on  his  armour  at  the  eleventh 
hour.  And  certainly  resorting  to  him  on 
the  part  of  the  traversers  did  show,  on 
their  part,  very  great  discretion. 

But,  Gentlemen,  I  think  when  we  come 
to  consider  what  Mr.  Henn  urged,  that  it 
will  be  found  to  be  neither  more  nor  less 
than  a  sophistical  repetition  of  certain 
arguments  which  had  been  brought  for- 
ward before  and  which  it  was  thought  and 
felt,  when  Mr.  Henn  was  called  upon,  bad 
not  been  altogether  such  as  might  with 
safety  be  relied  upon.  As  well  as  I  could 
collect  my  learned  friend's  argument,  it 
was  this :  I  admit,  said  he,  in  the  fullest 
sense,  that  the  act  of  one  conspirator  or 
party  is  evidence  against  others  if  they 
are  embarked  in  the  prosecution  of  one 
common  unlawful  purpose.  I  will  not 
deny,  said  he,  that  ii  the  purpose  be 
illegal,  if  the  end  be  unjustifiable,  the  act 
of  one  person  connected  with  the  others 
is  evidence  against  all,  because  they  are 
all  engaged  in  an  illegal  design ;  but,  said 
he,  when  parties  are  engaged  in  a  legal 
object,  where  their  object  is  perfectly  fair 
and  constitutional  and  proper,  then  I  say 
that  it  is  most  monstrous,  and  mgust,  and 
unfair  to  visit  upon  Mr.  Duffy,  for  in- 
stance, the  acts  of  Mr.  O'OonneU,  or  upon 
Mr.  Bay  the  act  of  Mr.  Steele,  and  so  on. 
And,  (Gentlemen  of  the  Jury,  said  Mr. 
Henn,  that  is  what  is  attempted  to  be 
done  here.  I  candidly  admit,  he  adds, 
that  the  open  and  avowed  object  of  my 
client  and  the  other  traversers  was  to  ob- 
t-ain  a  Bepeal  of  the  Le^lative  Union: 
no  doubt,  said  he,  I  am  obliged  to  admit 
that ;  I  must  in  candour  confess  that  they 
had  that  common  object.  But  that  is  a 
legal  and  constitutional  object ;  and  then 
to  say  that  what  Mr.  O'GowneU  thought  fit 
to  speak  at  a  public  meeting,  or  what  Mr. 
Duffy  thought  fit  to  insert  in  his  news- 
paper, or  Mr.  Ba/rrett  to  publish  in  his 
newspaper,  or  Mr.  Bay  to  do  by  collecting 
money,  and  so  on — ^to  say  that,  under  such 
circumstances,  the  acts  of  those  individu- 
als are  to  be  relied  upon  as  evidence 
against  the  others  is  most  unfair  and 
illegal.  Why,  gentlemen,  all  that  is  very 
plausible;  but,  unfortunately,  it  involves 
the  assumption  of  the  very  question  in 
issue — it  begs  the  very  question  which 
you  are  called  upon  to  decide.  I  do  not 
admit  that  the  common  object  of  these 
parties  was  simply  what  Mr.  Henn  says  it 
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was.  I  do  admit  that  they  had  the 
common  object  which  he  says  they  had — 
to  procure  a  Repeal  of  the  Union.  I  admit 
that ;  but  I  further  say  that,  having  that 
object,  that  ultimate  end  in  view,  they 
had  the  further  object,  the  further  com- 
mon purpose,  of  attaining  and  arriving  at 
that  end  by  the  use  of  unconstitutional 
and  illegal  means.  That  is  what  I  say  -y 
and  it  would  be  a  very  strange  thing  to 
say  that,  because  it  may  be  trnly  alleged 
that  these  parties  were  endeavouring  to 
bring  about  what,  in  the  abstract,  would 
be  a  legal  act,  but  chose  to  further  that 
by  such  means  as  are  charged  in  this 
indictment,  they  are  thei'efore  embarked 
in  a  lawful  common  purpose,  so  as  to  ex- 
clude the  act  of  one  from  bearing  upon 
the  guilt  of  the  others.  Gentlemen,  wnat 
is  the  whole  of  this  indictment?  What 
are  we  trying  P  We  are  tiding  this  :  not 
whether  Mr.  0*ConneU,  Dr.  Gray,  and 
these  parties  had  the  common  design  of 
repealing  the  Union.  The  traversers  are 
charged,  not  with  a  conspiracy  to  obtain  a 
Kepeal  of  the  Union,  but  to  procure  that 
Bepeal  by  intimidation,  by  the  exhibition 
of  physical  force,  by  sowing  dissension 
between  difierent  classes  of  the  subjects, 
by  keeping  up  animosities  between  the 
people  of  England  and  the.  people  of 
Ireland,  by  tampering  with  the  army,  by 
bringing  into  disrepute  the  constituted 
tribunals,  by  exciting  in  the  minds  of  the 
people  of  this  country  a  feeling  that  they 
have  no  chance  of  justice  from  the  Im- 
perial Parliament,  no  chance  of  redress  by 
petitioning,  and  that  therefore  their  only 
course  is  to  make  a  demonstration  of  their 
numbers  in  such  a  way  as  will  extort  from 
the  Legislature  that  alteration  of  the  con- 
stitution which,  if  they  combined  in  a 
legal  and  regular  way,  they  could  not 
hope  to  achieve.  That  is  the  charge  we 
have  brought  against  these  parties.  If 
they  have  not  adopted  these  illegal  means, 
the  prosecution  must  be  given  up ;  but  if 
they  have — ^if  you  are  of  opinion  that  the 
clu»*ges  in  this  indictment  are  supported 
in  point  of  fact,  what  answer  is  it  to  me 
to  say  that  they  intended  by  these  means 
to  effect  an  end  which,  if  properly  pur- 
sued, would  be  lawful?  What  answer  is 
it  to  me  to  say  that  their  object  was  to 
obtain  the  Repeal  of  the  Union?  Mr. 
Herm  would  have  been  the  first  himself  to 
detect  the  fallacy  of  soch  reasoning  if 
used  by  another.  But  he  did  hope,  I  sup- 
pose, that  it  would  succeed  in  diverting 
your  attention  from  the  real  question.  It 
is  my  business,  if  I  can,  to  undo  any  effect 
which  that  attempt  may  have  produced  on 
your  minds. 

Gentlemen,  Mr.  Hewn  then  stated  that 
this  was  a  very  vague,  general  charge. 
Whether  he  meant  to  say  it  was  ^juch  an 
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one  as  was  bad  in  point  of  law,  whether 
he  meant  to  contend  that,  I  do  not  know ; 
but,  with  respect  to  that,  I  will  just  call 
the  attention  of  the  Court  to  the  fact-  that, 
in  the  charge  of  exciting  discontent  and 
disaffection,  which  was  the  part  of  the 
indietment  to  which  Mr.  Henn's  observa- 
tions applied,  the  precedent  in  England  of 
the  case  of  the  Queen  y.  Vincent  was 
followed,  and  also  that  of  the  King  v. 
Hwit,  in  3rd  BamevxiU  and  Aldanon,  and 
the  eighth  plea  of  justification  in  the  case 
of  Bedford  v.  Bvrley. 

PjBBBiif ,  J. :  Is  there  any  case  in  which  a 
single  count  is  so  framed  r 

Solicitor  General:  Yes,  my  Lord,  in 
Beg.  y.  Vincent.{a) 

P£RBiK,  J. :  I  am  aware  it  is  thrown  in 
in  the  counts  ^neraUy,  but  I  want  to  find 
whether  it  is  smgly. 

Solicitor  Oenercu:  In  Be^.  y.  Vincent  the 
first  count  was  for  a  conspiracy 

"  to  excite  discontent  and  disaffection  in  the 
minds  of  the  liege  subjects  of  her  Majesty,  and 
to  excite  the  liege  subjects  of  her  Majesty  to 
hatred  and  contempt  of  the  Government  and 
constitution  of  this  realm,  and  to  unlawful  and 
seditious  opposition  to  such  Government.'' 

Now  these  are  the  yery  words  in  nhis 
present  indictment.  In  that  case  the  jury 
lound  the  defendants  guilty.  The  indict- 
ment also  contained  j9k  count  for  attending 
an  unlawful  assembly. 

Perrih,  J. :  Was  that  the  only  count  for 
conspiracy  in  the  case  P 

Solicitor  Oeneral :  The  second  count  was 
for  a  conspiracy  to  induce  and  procure 
diyers  largo  numbers  of  persons  to  aaaem 
ble  and  meet  together  for  the  purpose  of 
exciting  terror  and  alarm.  And  then 
there  was  a  count  for  an  unlawful  assem 
bly.  Ttiere  was  a  general  yerdict  of  con< 
yiction,  including  not  only  the  unlawful 
meeting,  but  the  conspiracy.  That  yerdict 
has  neyer  been  questioned. 

Pbbbik,  J. :  In  that  case  of  Beos.  v. 
O'Connor,  that  was  referred  to  by  Mr. 
WhUeeidCy  Baron  Bolfe  seems  to  treat 
such  a  count  as  too  general. 

PsmfSFATHBB,  L.O.J. :  I  do  not  think 
we  can  receiye  that  report  of  the  trial  of 
Mr.  O*0onnor  by  himself. 

Pbbbut,  J. :  It  purports  to  be  taken  in 
shorthand  and  published  by  him. 

Solicitor  Oeneral :  I  am  not  aware  that 
it  can  be  receiyed.  I  do  not  know  that  it 
can  be  cited  as  authority  in  this  Court. 

Penhefathbe,  L.O.  J. :  I  cannot  receiye 
it  as  authority.(6) 

Pebbhv,  J. :  There  is  another  authority 
that  you  referred  to  which  seems  to  go  to 


(a)  9  C.  &  P.,  275. 

(6>  But  see  above,  p.  391. 


the  same  point  of  the  generality.    The 
case  in  1st  Adolphus  and  EJUs, 

Solicitor  General :  I  do  not  dispute  that 
a  count  may  be  too  general ;  but  here  is 
what  I  should  call  a  full  decision  on  the 
point,  and  the  yerdict  acquiesced  in. 
This,  I  submit,  is  a  direct  authority  on 
the  subject. 

PsRBiK,  J. :  Yes ;  if  it  should  become 
material  to  you ;  if  there  is  a  finding  on 
an  indictment  containing  one  count  and 
no  other  count. 

Solicitor  General:  It  is  open  to  that 
obseryation,  but  I  do  not  know  that  it  is 
material,  for  the  present,  to  go  further 
into  that;  it  was  a  topic  introduced  by 
Mr.  Henn,  and  I  thought  it  better  to 
notice  it  as  he  relied  on  it. 

I  haye,  to  a  certain  extent,  touched 
already  on  the  subject  to  which  I  am  now 
about  to  call  your  more  especial  attention, 
namely,  the  alleged  necessity  of  your 
being  satisfied  or  the  conspiracnr  haying 
comprised  all  these  objects.  It  is  the 
nature  of  eyery  criminal  charge,  that 
though  you  may  la3r  the  offence  more 
extensiyely  than  the  eyidence  is  afterwards 
found  to  support,  yet  if  enough  be  proved 
to  show  the  existence  of  what  is  in  law  a 
criminal  offence,  it  is  the  duty  of  a  jury 
to  conyiot  for  so  much.  [Counsel  re- 
ferred to  Eeas  y.  EoJUngherry,(a)  Bex  y. 
SuntQ))l 

Now,  Gentlemen,  what  you  haye  to  try 
is  this :  are  the  objects  of  this  conspiracy 
proyedP  Is  any  one  of  them  proyedP 
Are  more  than  one  proyed  P  If  they  are, 
it  will  be  your  duty  to  conyiot,  though 
you  should  not  be  satisfied  that  all  are 
proyed.  I  intend  to  submit,  and  I  haye 
not  the  slightest  doubt  I  shall  be  able  to 
establish,  that  eyery  one  of  the  objects  of 
the  conspiracy  alleged  in  this  case  is  as 
clearly  proyed,  in  point  of  eyidence,  as 
anythmg  that  eyer  came  before  a  Court 
and  Jury.  But  I  am  anxious  to  guard 
against  anjr  mistake,  as  to  the  duty  of  a 
jury  in  deciding  upon  an  indictment,  as  if 
the  question  they  were  to  try  in  their  box 
was,  not  whether  any  of  the  objects  were 
proyed,  but  whether  all  were  established. 
Again,  as  I  haye  already  obseryed,  as  to 
the  seyeral  defendants — ^if  six  should  be 
gtdlty,  they  may  be  conyicted,  and  two 
acQuitted;  so  if  three  should  be  guiltr, 
ana  so  on ;  or  if  one  be  not  satisfactorily 
connected  with  the  conspiracy,  then  he 
m^  be  acquitted. 

I  proceed  to  what  I  may  call  the  his- 
tory and  detail  of  the  eyidence  on  which 
we  rely  in  support  of  the  present  prose- 
cution. 


(a)  4  B.  &  C.  329. 
(6)  S  Camp.  583. 
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There  is  no  doubt,  Gentlemen  of  the 
Jury,  that  this  conspiracy  or  confederacy, 
which  we  say  existed  between  the  traver- 
sers and  others,  is  mainly  to  be  established 
against  them,  by  their  beins  more  or  less 
connected  with  the  Bcpeal  Association. 
It  is  throngh  the  medium  of  their  con- 
nection with  that  body,  their  respective 
esecution  of  its  behests,  their  participa- 
tion in  its  proceedings,  their  common 
co-operation  in  effecting  its  designs — ^it 
is  in  this  way,  and  upon  these  grounds, 
that  the  several  defendants  are  implicated 
in  the  charge  of  conspiracy.  The  Loyal 
National  Repeal  Association  appears  to 
have  originated,  as  far  as  the  evidence 
goes — I  do  not  profess  to  know  more — in 
the  month  of  July,  1840.  It  was  at  first 
called  •'  The  National  Repeal  Association," 
It  shortly  afterwards  added  the  cognomen 
**LoyaU' 

Gentlemen,  I  have  already  remarked 
the  fact,  that  the  Nation  newspaper  was 
set  up  in  the  month  of  November  1842. 
The  great  bulk  of  the  evidence  which  the 
traversers  have  brought  forward  had  re- 
ference to  the  years  1841  and  1842.  I  do 
not  mean  at  present  to  say,  that  what  Mr. 
0*  Connelly  or  other  members  of  the  Asso- 
ciation, said  in  1841,  or  1842,  was  not 
fairly  said,  legally  said.  But  what  is  the 
fact,  with  respect  to  the  present  nature 
and  the  present  constitution  of  that  Asso- 
ciation, which  bears,  indeed,  the  same 
name  as  that  of  1840,  but  which  has  been, 
I  am  warranted  from  the  evidence  in 
saying,  re-constructed  or  re-modelled  at  a 
subsequent  period  P  You  will  find,  in  the 
early  part  of  1843,  there  was  an  organiza- 
tion oi  this  Association,  and  of  its  affiliated 
bodies,  most  carefully  and  elaborately  con- 
structed, and  carried  on,  by  means  which 
themselves  indicate,  in  the  clearest  pos- 
sible manner,  what  the  ultimate  object 
then  was  of  the  parties  who  assisted  in 
that  organization. 

[Counsel  entered  on  a  lengthy  review  of 
the  evidence  which  occupied  the  rest  of 
the  day  (Wednesday),  the  whole  of  Thurs- 
day, and  part  of  Friday.  He  then  pro- 
ceeded to  sum  up  the  case  as  follows  :i 

Gentlemen,  I  believe  that  I  have  now 
gone  through  what  I  may  call  the  evi- 
dence on  the  part  of  the  Crown,  directly 
bearing  upon  the  several  parts  of  this  in- 
dictment. I  think  that  you  can  have  no 
doubt  of  these  points :  that  all  the  persons 
now  upon  tri^,  some  more,  some  less, 
were  embarked  in  one  common  purpose, 
not  secretlv  and  in  the  dark  concocting 
what  is  vulgarly  called,  in  common  ])ar- 
lance,  a  conspiracy,  but  publicly  adopting 
the  means,  for  the  purpose  of  carrying 
into  complete  effect  and  execution  that 
agreement,  which  in  point  of  law  is  a  con- 
spiracy, and  which  can  only  be  reached 


legally  through  the  medium  of  an  indict- 
ment for  conspiracy.  It  is  that  Idnd  of 
combination  which  can  only  be  reached 
through  the  medium  of  conspiracy ;  that 
is  the  only  le^l  mode  of  prosecutinff  the 
offence.  I  think  you  must  be  also  satisfied 
of  this :  that  one  of  the  means  by  which 
the  object  was  to  be  effected,  was  the  in- 
stilling into  the  minds  of  the  people  of 
this  country,  feelings  of  the  bitterest  hos- 
tility and  ill-will  against  their  fellow-sub- 
jects :  That  another  of  the  objects  was  to 
create  amongst  the  minds  of  the  people 
here,  disaffection  and  discontent  against 
the  established  order  of  things,  tlie  go- 
vernment and  constitution  of  this  country 
as  it  now  stands :  That  another  object  was 
to  tamper  with  the  army,  to  endeavour,  as 
far  as  they  <!Ould,  to  create  in  the  minds  of 
the  soldiers  in  the  army  an  indisposition 
to  act  and  do  their  duty,  should  the  occa- 
sion arrive  when,  from  either  the  full 
preparation  of  the  parties,  or  from  any 
other  cause,  any  accident,  foreign  war, 
anything  like  outbreak  might  take  place : 
Fourthly,  that  one  of  their  objects  was 
to  disparage  the  administration  of  justice 
in  this  country  by  inducing  the  people  to 
believe  that  up  to  this  time  it  nad  been 
confided  to  the  hands  of  aliens,  enemies, 
strangers,  persons  who  had  no  other  object 
but  to  oppress  the  people:  Lastly,  that 
they  had  this  design — to  endeavour  to 
collect  together,  in  large  masses,  the 
physical  force  of  this  country  (not  the 
moral  force,)  in  different  parts  of  it,  for 
the  purpose,  in  the  fiirst  place,  of  crea- 
ting in  the  minds  of  the  people  so  as- 
sembled, this  impression,  that  tney  might 
be  called  upon,  and  were  to  hold  them- 
selves in  readiness  to  be  caUed  upon,  at  a 
certain  time,  of  which  their  leader  would 
give  them  notice;  and,  secondly,— what 
more  particularly  bears  upon  this  in- 
dictment— for  the  purpose  of  creating  an 
impression  in  England  and  in  this  country, 
that  there  was  a  physical  force  ready 
organised  and  arranged,  to  such  an  ex- 
tent, and  so  completely  finished,  that  it 
would  be  idle  and  vain  to  attempt  to  dare 
to  refuse  the  Repeal  of  the  Union.  That 
is  one  of  the  objects  that  are  charged  in 
this  indictment. 

Gentlemen  of  the  Jury,  I  say  that  there 
is  no  man  who  has  heard  the  evidence 
which  I  have  here  gone  through,  which 
is  not  the  evidence  of  this  man's  acts 
against  another  man,  but  of  each  man's 
own  act,  and  of  each  man's  own  publica- 
tions, and  each  man's  own  declarations — 
I  say,  so  far  as  that,  i^t  you  cannot  have 
the  slightest  doubt,  that  each  and  every  of 
those  persons,  in  a  greater  or  less  degree, 
entertained  these  common  designs,  and 
had  these  common  objects. 

But  the  case  for  a  prosecution  may  be 
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met  and  encountered  bj  evidence  upon  the 
other  side.  But,  Gentlemen  of  the  Jury, 
did  you  ever  meet  with  an  instance,  in 
the  course  of  your  experience  as  jurors  (if 
you  have  any  such  experience),  in  which  a 
charge  has  been  left  so  utterly  unan- 
swered as  the  present,  so  far  as  relates  to 
proof— so  totally  passed  byP  What  wall 
the  evidence  adduced  to  rebut  this  im- 
mense mass,  which  I  have  consumed 
nearly  two  days  in  recalling  to  your  re- 
collection P  Mr.  ContDCuy,  of  the  Evemng 
Post,  was  produced,  to  prove  that  in  1810 
there  waa  a  meeting  of  the  citizens  of 
Dublin,  convened  by  the  sheriffs,  to  peti- 
tion for  a  Repeal  of  the  Union.  The 
requisition  was  read,  signed  by  some  most 
respectable  citizens,  and  the  meeting  was 
convened  by  the  High  Sheriff.  Gentle- 
men of  the  Jury,  that  was  a  legal  and  con- 
stitutional meeting ;  but  what  has  it  to  do 
with  this  case  P    rfothing  upon  earth. 

Then,  Gentlemen,  was  called  a  most 
respectable  membeor  of  the  Society  of 
Friends,  Mr.  Perry,  who  proved  the  rules 
of  the  Quakers'  Society,  prohibiting  the 
members  of  that  body  iVom  going  to  law. 
I  believe  that  is  the  rule  amount  the 
members,  as  between  each  other ;  1  do  not 
know  wbether  it  extends  to  prevent  a 
member  going  to  law  against  a  person 
who  is  not  a  member,  or  vi4se  versd.  But, 
supposing  that  it  did,  what  relation  or 
analogy  is  there  between  this  practice  of 
the  Quakers  and  the  usurpation  of  the 
judicial  functions  of  this  country,  by  the 
appointment  of  judges  by  an  irresponsible 
body,  the  Loyal  National  Bepeal  Associa- 
tion of  Ireland  P  What  upon  earth  have 
the  rules  of  the  Quakers,  as  to  referring 
their  differences  to  private  arbitration,  to 
do  with  thatp  Gentlemen,  there  was 
then  evidence  given  as  to  references  to 
the  Ouzel  Galley.  A  gentleman  was 
called  for  the  purpose  of  showing  that 
disputes  of  merchants  are  frequently  re- 
ferred to  a  society  called  the  Ouzel  Galley, 
and  that  the  arbitrators  receive  certain 
fees. 

A  person  of  the  name  of  Morgan  was 
then  called,  for  the  purpose  of  taking  the 
sting  out  of  that  part  of  the  evidence  for 
the  Crown,  which  relatecl,  you  will  recol- 
lect, to  the  arch  at  TuUamore ;  and  cer- 
tainly. Gentlemen,  J  think  that  they  would 
have  been  better  without  that  witness  than 
with  him  ;  for  it  appeared  from  his  testi- 
mony, that  there  was  a  witness  who  could 
have  thrown  light  upon  this  part  of  the 
transaction,  and  that  that  person  was  actu- 
ally in  town.  Have  you  the  slightest  doubt, 
that  that  person  had  been  applied  to ;  that 
the  able  gentlemen  who  are  conducting  this 
defence,  comprising  some  of  the  most 
eminent  and  clever  men  in  both  profps- 
sions,  had  a  conference  with  him,  and 


that  they  found  out  that  it  would  not  do 
to  produce  him  P  Gentlemen  of  the  Jury, 
to  me  this  is  perfect  demonstration  as  to 
the  real  fact  with  regard  to  this  arch ;  and 
I  have  no  doubt  that  though  it  was 
afterwards  deemed  prudent  to  take  it 
down,  just  as  it  was  deemed  expedient 
to  recall  the  first  advertisement  at  Clon- 
tarf,  it  had  been  erected  by  some  person 
who  considered  it  descriptive  of  the  feel- 
ings intended  to  be  excited  in  the  minds 
of  the  people  who  were  to  attend,  and  it 
shows  what  was  conceived  and  understood 
to  be  the  nature  and  the  object  of  all  these 
demonstrations. 

Gentlemen,  they  then  read  several  reso- 
lutions and  several  speeches  of  Mr. 
O^Conndl ;  with  regard  to  which  I  have 
only  this  to  observe.  Did  you  take  the 
dates  of  those  several  speeches  P  You  will 
find  that  they  go  on  from  the  beginning  of 
1841  to  about  the  end  of  1842,  or  the  com- 
mencement of  1843 ;  and  then.  Gentlemen, 
comes  the  tender  point.  Beyond  that  it 
is  not  considered  safe  to  go.  BeooUect 
that  the  new  Bepeal  Card  issued  early  in 
1843;  recollect  those  Bules  of  Bepeal 
Wardens  in  1843;  recollect  the  dates  of 
the  several  documents,  and  of  the  several 
proceeding  which  cook  place  in  1843 ; 
and  ^ou  will  at  once  see  that  it  was  im- 
possible to  go  with  Mr.  O^GonnelVa 
speeches,  or  to  go  with  his  acts,  or  the 
acts  of  any  of  these  traverseis,  farther 
than  the  commencement  of  the  year  1843. 
Why,  Gentlemen,  it  might  as  well  be  at- 
tempted to  meet  the  case  of  the  Crown  by 
what  Mr.  0*OonneU  s&id  in  the  year  1802, 
or  at  the  earliest  period  of  his  life,  or 
what  any  other  of  these  traversers  did  or 
said  at  any  antecedent  part  of  his  life,  to 
bring  that  up  in  answer  to  this  charge, 
as  to  call  your  attention  to  what  Mr. 
O*0onndl  md,  or  what  this  Aflsociation 
did,  in  1842. 

Mr.  Whiteside:  I  beg  your  pardon.  I 
think  it  right  to  correct  my  learned  friend. 
It  would  not  be  right  in  us  to  read  over 
again  what  had  been  read  by  the  Crown 
in  1843.    We  read  our  own  evidence. 

Solicitor  General:  Yes.  It  was  your 
evidence  in  answer  to  ours.  The  Jury 
heard  all  that.  I  am  now  upon  the 
evidence  given  by  you,  in  addition  to  that 
read  by  you  whilst  our  evidence  was  going 
on.  In  the  progress  of  our  proofs,  the 
defendants  read  Mr.  O'OonndVs  repeated 
addresses  and  exhortations  not  to  violate 
the  law.  Let  them  have  the  full  benefit 
of  that;  that  was  done  all  through  the 
year  1843  ;  I  have  applied  myself  to  that 
part  of  the  case.  But  besides  this,  dis- 
tinct and  substantive  evidence  on  the  part 
of  the  defendants  has  been  attempted  in 
answer  to  the  case  of  the  Crown  ;  and  that 
is  the  subject  of  my  present  observations. 
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Gentlemen  of  the  Juij,  what  farther  P 
Not  a  single  petition  is  presented  to  the 
House  of  Commons,  or  the  other  House  of 
Parliament,  from  the  commencement  of 
last  session  to  its  close ;  not  one.  It  was 
nec^^sa^7  to  have  some  pretext  for  calling 
these  meetings.  Mr.  u*ConneU  and  his 
associates  were  not  to  go  and  tell  the 
public — "We  want  to  excite  ttie  people 
against  the  State,  and  to  promote  ill-will 
against  our  fellow-subjects,  and  for  that 
purpose  we  must  have  a  meeting  of 
two  or  three  hundred  thousand  people." 
They  Would  not  say  that;  no,  the  pre- 
text is  **  petitioning,"  the  pretext  is  **we 
want  to  exercise  a  lawful  *  right.' "  And 
it  is  not  till  a  great  number  of  these  meet- 
ing hare  taken  place  that  we  find  their  real 
object,  and  that  the  pretext  for  which 
they  were  called  was  merely  fallacious. 
It  is  then,  and  not  till  then,  that  we  find 
the  real  character  of  them.  I  say,  there- 
fore. Gentlemen  of  the  Jury,  that  the 
absence  of  a  single  petition  to  parliament, 
during  the  whole  of  the  last  session, 
speaks  trumpet-tongued  against  the  flimsy 
allegation  now  urged— that  this  was  all 
done  in  the  exercise  of  a  constitutional 
right,  and  for  the  mere  purpose  of  taking 
the  sense  of  Parliament  as  to  the  propriety 
of  a  Bepeal  of  the  Union.  It  does  not 
appear  that  the  principal  traverser  him- 
self went  to  Parliament,  presented  any 
petition,  or  adopted  any  measure  to  raise 
the  question  in  any  constitutional  way. 
Na^,  more,  it  does  not  appear  that  a  single 
petition  was  signed.  The  two  hundred 
and  fifty  thousand  people  that  assembled 
at  Mullaghmast,  amongst  whom  those 
documents  were  circulated,  are  not  called 
upon,  or  any  of  them  who  could  write,  or 
who  could  even  aflObc  their  mark,  to  put 
their  mark  to  a  petition.  Not  a  single 
petition  appears ;  not  one. 

Now,  Gentlemen,  Mr.  O'OonneU  himself 
has  made  a  yery  long  statement  to  you, 
and  I  must  say  that  I  neyer,  in  my  life, 
heard  one  so  little  applicable  to  the  ques- 
tion which  he  was  called  upon  to  defend. 
Mr.  Herm  had  yery  properly  obseryed  that 
you  were  not  empanelled  in  that  box  to 
try  whether  the  union  ought  to  bo  re- 
pealed or  not ;  he  said  repeatedly,  and 
most  properly,  and  so  did  the  other 
Counsel — ^(were  I,  as  Counsel  for  the 
Crown,  to  go  into  that  topic,  I  should  at 
once  be  stopped,  and  most  properly,  by 
the  Counsel  for  the  trayersers) — ^you  are 
not  to  try  that.  So  Mr.  Sewn  says,  and  I 
perfectly  agree  with  him;  yet  from  the 
commencement  to  the  end  of  Mx.  O'Con- 
neWi  address,  that  appeared  to  me  to  be 
the  only  question  to  which  he  applied 
himself.  Gentlemen  of  the  Jury,  when 
the  great  mass  of  eyidence  that  you  haye 
heard  is  brought    in  array  against  Mr. 
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O'ConnM,  is  it  not  to  be  expected,  ought 
you  not  to  expect,  that  he  would  giye  you 
either  a  denial,  or  an  explanatiom,  of  the 
language  used  by  him  on  these  several 
occasions?  Has  he  done  soP  He  has 
repeatedly  dared  the  Government  to  the 
discussion  of  the  legality  of  his  proceed- 
ings ;  but  has  he  announced  to  you,  or  to 
their  Lordships,  any  one  legal,  peaceful, 
or  constitutional  mode,  by  which  he  pro- 
posed that  the  Union  should  be  repealed  P 
How  does  he  justify,  how  does  he  attempt 
to  justify,  his  concoction  of  a  new  consti- 
tution for  this  country — the  number  of 
commoners  that  are  to  sit  in  the  House  of 
Commons,  the  places  that  are  to  return 
members,  the  elective  franchise,  the  issu- 
ing of  writs  to  boroughs  P  Has  he  at- 
tempted to  vindicate,  or  support,  the 
legality  of  these  propositions  P  He  has 
repeatedly  asserted  it  to  his  multitudes 
who  assembled  at  the  meetings.  But  he 
has  not  here  attemnted  to  show  that  those 
legal,  peaceful,  ana  constitutional  means 
exist.  What  does  that  prove  P  That  this 
agitation  was  carried  on,  not  for  the  pur- 
pose of  effecting  the  object  of  the  Bepeal 
of  the  Union  by  any  such  means,  but  that 
it  was  attempted  to  do  it  by  coercion,  by 
intimidation,  by  the  demonstration  of 
those  large  bodies  of  persons,  by  the 
various  means  we  have  specified  in  this 
indictment.  That  was  the  object ;  because 
no  man  knew  better  than  Mr.  O'CoTwieB, 
that  he  could  not  achieve  it  in  any  legal  or 
coukititutional  way. 

Gentlemen,  Mr.  O^Oormell  has  also  ad- 
verted to  other  parts  of  his  public  life,  in 
which  he  claims  merit  for  having  assisted 
in  the  assertion  of  the  law.  He  says,  he 
assisted  in  putting  down  a  combination  of 
workmen  at  a  particular  part  of  his  life 
at  great  personal  hazard  to  himself.  It 
may  be  so ;  I  am  ready  to  admit  it  is  so ; 
and.  Gentlemen,  si  sic  omnia,  he  would  not 
have  been  now  an  object  of  prosecution. 
This  is  a  circumstance  to  which  he  has  a 
right  to  refer  with  satisfaction ;  and  I  am 
very  far  from  wishing  to  detract  from  its 
merit.  So  with  respect  to  his  conduct  to 
Sir  Abraham  Bradley  King,  which  showed 
that  he  was  not  actuated  by  anything  like 
religious  or  political  animosity  towards 
that  gentleman.  He  was,  on  that  occa- 
sion, aided  by  Mr.  Lefroy ;  but  I  must  say 
that  ample  use  has  been  made  of  that 
topic  of  defence  in  the  course  of  this  trial. 
As  to  Mr.  O^CownelVs  merits  in  this  trans- 
action, or  his  conduct  upon  other  occa- 
sions, I  need  not  tell  you  they  have  no 
bearing  whatsoever  upon  this  case.  Can 
they  afford  any  explanation,  or  defence  of 
his  connexion  with  this  combination,  or 
any  redemption  of  his  pledge,  to  prove 
that  his  proceeding  has  not  attempted 
that  at  alt  I  must,  therefore,  take  leave 
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to  eay,  that  on  the  part  of  Mr.  0*Connell, 
this  18  an  unexplained  and  an  nndenied 
charge. .  I  ask  jou.  Gentlemen,  on  what 
ground,  put  forward  by  Mr.  O'Connell 
himself,  conld  you  say  tnat  he  was  inno- 
cent of  the  present  charge  P 

Gentleltaien,  he  did,  in  one  part  of  his 
address,  appear  to  me  to  miike  a  complaint, 
that  no  opportunity  should  have  been 
afforded  to  him  to  explain  his  violent 
speeches.  I  really  did  not  know  what  Mr. 
O'Connell  meant  by  that.  In  the  first  place 
it  would  appear  to  me  to  admit  that  there 
were  passages  in  his  speeches  that  at  all 
events  would  require  explanation ;  but 
recollect  Mr.  O^ConneWs  case,  till  he  came 
here,  was,  that  he  was  acting  in  strict 
accordance  with  the  law,  that  he  was 
violating  no  principle  of  the  law  or  consti- 
tution in  his  proceedings ;  he  is  called 
upon  to  show  tliat  that  is  so,  and  of  what 
does  he  then  complain?  Why,  that  he 
had  had  no  opportunity  allowed  him  to 
explain  himself.  If  he  had  no  oppor- 
tunity before  the  prosecution,  has  he  not 
had  the  opportunity  now  P  And  has  he 
availe(^  himself  of  itP  Are  his  acts  or 
speeches  either  explained  or  denied  P  Is 
not  this  a  case  on  the  part  of  the  Crown, 
wholly  unrebutted  on  the  part  of  the 
traversers  P 

Gentlemen,  I  think  you  will  find,  when 
you  compare  the  several  portions  of  this 
evidence  together,  that  there  did  exist, 
beyond  all  doubt,  a  plan  between  the 
traversers,  or  some  of  them — it  will  be  for 
you  to  say  how  many — by  these  reiterated 
assertions  as  to  the  manner  in  which  this 
country  is  governed  by  the  Imperial  Par- 
liament, to  create  in  the  minds  of  the 
people  of  Irelnnd,  what  we  call  **  dissatis- 
faction, disaffection,  and  discontent  against 
the  government  and  constitution  of  the 
realm,  as  by  law  established."  I  think 
you  will  also  find,  from  the  uniform  abuse 
of  **  the  Saxons,"  from  the  holding  them 
up  in  the  light  of  oppressors,  tyrants,  in- 
vaders, strangers,  enemies,  raking  up  the 
ashes  of  forgotten  feuds,  massacres,  vic- 
tories, the  holding  meetings  upon  spots 
memorable,  either  for  the  occurrence  of 
transactions  of  that  sort,  or  for  battles  in 
which  the  Irish  were  arrayed  against  the 
English — from  the  inflaming  the  naturally 
high  feelings  of  the  unfortunate  people  of 
this  country  at  these  meetings — from  all 
these  various  means,  that  there  existed 
also  a  settled  plan  to  inflame  their 
passions,  and  their  animosities  against 
their  fellow-subjects,  and  the  people  of 
England  in  particular.  Gentlemen,  I 
think  yon  will  also  have  no  doubt  from 
the  publications  in  the  Nation,  in  the 
TUot,  the  speeches  of  Mr.  O^Oonnell, 
the  allusions  to  the  military,  the  hopes 
and  inducements  held  out  to  the  sergeants, 


as  to  the  beneficial  consequences  to  that 
class  of  men  in  the  army,  in  case  these 
confederates  had  their  way  (those  publica- 
tions going  on,  you  will  observe,  simul- 
taneously with  the  speeches,  and  with  the 
progress  of  what  I  may  call  the  military 
organization  of  the  people  themselves] — 
you  will  have  no  donot.  from  all  this,  that 
part  of  the  plan  was  to  tamper  with,  or  to 
neutralise,  the  army — to  have  it  under- 
stood by  the  people  of  this  country,  that 
if  it  should  be  necessary  to  resort  to  any 
military  force  to  preserve  the  law,  or  to 

{)revent  outbreak,  they  might  safely  oalcn- 
ate  upon  the  neutrality  of  their  country- 
men, if  not  their  coming  round  to  join 
their  ranks. 

I  think  you  will  also  find,  from  the 
holding  those  multitudinous  meetings,  the 
calling  the  people  to  assemble  together,  to 
be  ready  when  required,  the  frequent  and 
constant  allusions  to  their  immense  physi- 
cal force,  the  accounts  laid  before  them 
of  the  victories  obtained  by  their  ancestorB 
over  the  persons  who  invaded  this  coun- 
try, the  descriptions  given  to  them  of  the 
militury  positions  which  might  be  safely 
defended  in  case  of  attack,  and  the  display 
of  the  military  music,  banners,  and  flags^ 
and  accustoming  them  in  this  way  to 
military  exhibition,  and  militciry  discip- 
line—  that  all  this  places  beyond  the 
shadow  of  doubt,  the  intention  of  these 
parties,  that  these  meetings  should  present 
a  display  and  demonstration  of  physical 
force,  which  would  have  the  efi^eot  of  over- 
awing all  opposition  to  the  carrying  thia 
measure,  which  Mr.  O'Connell  had  pledged 
himself,  at  all  hazards,  to  his  three 
millions  of  Eepealers,  at  a  shilling  each,  to 
carry  'per  fas  oMt  nefas.  That  is  my  con- 
struction of  it.  Gentlemen,  Mr.  OuonneU 
had  pledged  himself  to  carry  the  Eepeal, 
at  one  time  in  three  months,  at  another 
time  at  the  expiration  of  a  month.  He  had 
pledged  himself  to  efiect  that  object  in 
some  manner,  in  answer  to  those  persons 
who  had  thus  trusted  him,  advanced  their 
money,  and  enrolled  themselves  aa  Be- 
pealers ;  and  finding  that  to  be  impracti- 
cable by  the  regular  and  constitutional 
modes,  he  was  driven— I  will  not  say  ho 
originally  contemplated  it — ^bnt  be  was 
driven  to  make  those  exhibitions  of 
physical  force.  I  am  not  saying  that  he 
nad  formed  the  intention  of  using  it.  I 
am  willing  to  allow  that  he  is  not  proved 
to  have  intended  to  bring  his  followers 
into  the  field.  That  would  be  high 
treason,  and  we  are  not  indicting  him  for 
that  offence.  If,  however,  he  did  not 
mean  that  these  people  should  actually 
turn  out  in  open  rebellion,  it  is,  at  least, 
perfectly  plain  that  he  did  intend,  by  the 
demonstration  of  those  masses,  to  create 
an  impression  in  England,  and  among  the 
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peaceable  people  of  this  conntry,  that  j 
there  was  a  force  at  hand,  ready  to  be 
resorted  to  when  the  proper  occasion 
should  arrive,  sufficiently  great  to  over- 
whelm all  opposition,  and  that  if  the 
GoYemment  did  not  think  fit  to  adopt 
what  he  sometimes  called  ''their  wisest 
course,"  to  yield  at  once  and  give  him 
this  measure  of  Bepeal,  so  as  to  enable 
him  to  redeem  his  pledge  to  those  persons 
who  were  associated  with  him,  that  force 
would  be  resorted  to. 

G-entlemen,  when  you  consider  also  the 
time  when  the  selection  of  these  arbitra- 
tors was  determined  upon;  when  you 
recollecb  that  the  dismissal  of  the  magis- 
strates  by  my  Lord  Ohcuncellor  was  the 
reason  and  the  occasion  why  this  was 
thought  of;  when  you  recollect  that  those 
arbilarators  are  appointed  by  the  Associa- 
tion ;  when  you  recollect  the  forms  of  the 
proceedings  which  have  been  adopted — 
when  you  recollect  the  constitution  of  the 
courcs ;  when  you  recollect  that  the  magis- 
trates dismissed  are  the  persons  selected  to 
adjudicate  between  the  different  classes  of 
the  people,  who  are  connected  with  the 
Association ;  when  you  consider  all  this, 
you  can  have  no  doubt  whatever,  in  my 
opinion,  that  there  was  also  a  settled  plan 
to  disparage  the  regular  tribunals  of  this 
country,  and  substitute  in  their  place  the 
tribunals  appointed  by  the  Association. 

Why,  then,  what  have  we  here?  We 
really  have  here  a  body  usurping  and 
assuming  all  the  functions  of  the  State. 
It  is  the  language,  I  think,  of  Mr.  Duffy, 
in  one  of  his  publications : 

"  We  are  now  in  fact  a  nation ;  we  have  the 
administration  of  jusdce,  we  have  taxation,  we 
have  order,  we  have  military  discipline,  we  have 
foreign  poUcy,  and  lastly  we  have  legislation." 

Gentlemen  of  the  Jury,  my  learned 
friends  on  the  other  side  may  collect  from 
the  history  of  England,  or  of  Ireland,  or 
of  any  other  country,  specimens,  or  in- 
stances of  meetings  called  together :  they 
may  collect  instances  of  speeches  made, 
they  may  collect  demonstrations  of  large 
numbers  of  persons  for  particular  pur- 
poses ;  but  is  there  on  record,  allow  me  to 
say,  anything  at  all  approaching  to  such 
a  state  of  things  as  this  P  Here  are  all 
the  functions,  not  only  of  the  legislature, 
not  only  of  the  bench,  but  also  of  the 
executive,  usurped  and  assumed  by  this 
knot  of  persons.  Gentlemen  of  the  Jury, 
it  must  be  a  strange  state  of  things  in  our 
law,  if  all  that  can  be  legaL  Have  you  a 
doubt,  that  all  these  functions  have  been 
usurped  and  exercised  by  the  persons  who 
are  connected  with  this  movement  P  Do 
you  believe  that  Mr.  0*Connell  is  one  P 
Do  you  believe  that  Mr.  Steele  has  joined 
himP      Do    you    think    Mr.    Duffy   has 


joined  P  Do  you  think  Mr.  Barrett  has 
J  oined  P  Do  you  think  Mr.  Ba/y  has  joined  P 
Do  you  think  that  Dr.  Oratf  has  joined  P 
Why,  G-entlemen,  each  of  these  persons 
has  taken  upon  him,  if  I  may  so  say,  his 

Particular  department.  We  have  the 
finister  of  Justice,  Dr.  Grcuy;  we  have 
a  Chancellor  of  the  Exchequer,  we  have  a 
Prime  Minister,  we  have  a  Lord  Chan- 
cellor— a  Dictator,  some  one  suggests  to 
me ;  but  really.  Gentlemen,  it  is  perfectly 
and  literally  true,  that  there  is  scarcely  a 
public  department  in  the  State  whose 
functions  are  not  usurped,  and  scarcely 
a  public  officer  whose  duties  are  not 
assumed,  by  some  one  or  more  of  these 
traversers. 

Now,  Gentlemen  of  the  Jury,  you  will 
always  bear  in  mind,  and  it  is  a  fact 
which  can  scarcely  be  too  often  repeated, 
or  too  much  dwelt  on,  that  not  one  of  the 
reporters  of  these  newspapers  has  been 
produced  as  a  wi  tness  to  you.  Three  of  the 
traversers  are  proprietors  of  public  news- 
papers ;  recollect  that  they  have  persons 
m  their  employment,  whose  exclusive 
business  is  to  attend  at  these  meetings, 
and  to  watch  these  proceedings,  and  that 
not  one  single  individual  of  all  that  body  is 
produced  to  contradict  a  single  witness 
called  on  the  part  of  the  Crown.  Am  I 
wrong,  therefore,  in  saying  that  this  is  an 
uncontradicted  case  P 

Gentlemen,  Mr.  Shell  has  drawn  a  very 
strong  and  pathetic  picture  of  the  state  of 
distress  in  this  country.  I  am  sorry  to 
say,  it  is  to  a  great  extent  true.  No 
doubt.  Gentlemen,  very  great  distress  does 
exist ;  and  I  believe  no  one  can  hesitate  to 
ascribe  it  to  the  poverty  of  this  country. 
Whether  Mr.  Sheu  considers  that  the  pro- 
ceedings which  have  been  carried  on  by 
this  body,  are  calculated  to  remedy  that 
evil  or  not,  I  really  cannot  say ;  I  suppose 
he  does,  or  else  he  would  not  have  mtro- 
duced  that  topic.  But,  Gentlemen  of  the 
Jury,  what  do  you  suppose  might  have 
been  the  state  of  this  country  in  that 
respect,  if  for  the  last  fifteen  years,  after 
the  passing  of  the  Catholic  Kehef  Bill,  we 
had  been  suffered  to  reap  the  benefits  of  a 
measure  so  calculated  as  that  was  to  heal 
the  differences  which  distracted  and 
divided  usP  Recollect  Mr.  O'CormelVs 
language.  He  began  this  agitation  him- 
self, Ke  says,  long  after  the  speech  which 
he  made  in  1810.  He  commenced  it  a 
very  short  time  after  the  passing  of  the 
Catholic  Belief  Bill.  He  says  he  always 
entertained  these  notions ;  but  that  for  a 
long  time  they  were  confined  entirely  to 
himself.  He  has  thus  arrogated  to  him* 
self  the  exclusive  merit  of  this  agitation. 
But  what  is  the  inevitable  and  necessary 
consequence  of  it  P  Is  it  possible  that  our 
country  can  be  improved,  is  it  possible 
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that  wealth  can  flow  to  it,  is  it  possible 
that  capital  can  be  embarked  here,  is  it 
possible  that  **  Saxons  "  and  *' strangers." 
who  are  said  to  **  pollute  our  soil  with 
their  accursed  foot,"  can  be  induced  to 
embark  their  property  in  the  improvement 
of  the  resources  of  this  country?  Is  it 
possible  that  persons  can  have  the  courage 
to  venture  amongst  us,  when  they  have 
read  such  speeches  as  I  have,  in  the 
course  of  my  address  to  you,  been  obliged 
to  collect  for  your  consideration  P  Gentle- 
men, it  is  not  to  be  expected ;  it  cannot 
?09sibly  be  expected.  Topics  of  this  sort, 
think,  would  be  as  well  spared  on  both 
sides,  because  I  freely  admit  they  ought 
not  to  affect  your  verdict ;  and,  Gentle- 
men, I  confess  I  feel  myself  fettered  by 
the  rules  within  which,  I  admit  freely,  I 
think  a  Counsel  for  the  prosecution  ought 
to  confine  himself,  from  going  into  a  great 
number  of  observations,  which,  but  for 
that  consideration,  I  might  very  properly 
and  naturally  make,  in  reply  to  those 
offered  by  my  learned  opponents.  But, 
Gentlemen,  when  it  is  suggested  to  you,  as 
an  ingredient  that  ou|;ht  to  influence  you 
in  coming  to  a  conclusion  as  to  the  verdict 
you  ought  to  find,  that  the  state  of  this 
country  is  poor ;  when  this  is  urged  as  a 
justification,  or  palliation,  of  the  adoption 
of  the  proceedings,  I  must  be  allowed  to 
observe  that  I  think  the  state  of  this 
country  may,  to  a  certain  degree,  be 
ascribed  to  the  existence  of  that  very 
agitation,  of  which  one  of  the  traversers 
has  admitted  himself  to  be  the  sole  ori- 
ginal author. 

(Gentlemen  of  the  Jury,  Mr.  0*ConneU*8 
speech  appears  to  me,  as  I  have  already 
stated,  to  be  an  admission  of  this  charge, 
so  far  as  relates  to  the  facts.  It  appeared 
to  me  rather  to  be  a  speech  in  mitigation, 
or  in  excuse,  than  in  justification  of  the 
course  he  admits  himself  to  have  pursued. 
Gentlemen,  whether  that  course  is  legal  or 
not,  is  the  point  on  which  he  and  we  are 
at  issue ;  I  repeat  here,  what  I  had  once 
or  twice  occasion  to  do  in  the  course  of  my 
address  to  vou,  to  prevent  all  misconcep- 
tion upon  tnis  subject,  that  I  do  not  call 
upon  you  to  find  a  verdict  here,  because  of 
the  consequences  of  that  verdict,  or  from 
a  feeling  that  it  may  be  expedient,  either 
with  re^rd  to  the  peace  of  the  country,  or 
otherwise,  that  there  should  be  a  verdict 
against  these  traversers.  No,  nor  do  I  call 
upon  you.  Gentlemen  of  the  Jury,  to  find  a 
verdict  for  the  Orown,  because  the  result 
of  such  a  verdict  may  be  to  prevent  the 
introduction  of  any  coercive  measures. 
My  observation  with  respect  to  coercive 
measures  was  addressed  in  answer  to  some 
made  by  the  other  side,  that  it  was  an 
unreasonable  thing  to  resort<  to  this  mode 
of  proceeding  when  Parliament  was  open. 


I  do  not  call  upon  you  for  your  verdict 
upon  any  such  ground ;  but  I  most  con- 
fidently anticipate  it  at  your  hands,  upon 
those  gronnds  which  ougnt  to  influence  all 
juries  in  all  cases — namely,  the  law  and 
the  facts  of  the  case. 

Gentlemen  of  the  Jury,  with  regard  to 
the  law,  their  Lordships  will  direct  you, 
and  of  course  you  will  follow  implicitly 
their  guidance.  Their  Lordships  will  tell 
you,  that  conspiracy  does  not  necessarily 
imply  a  secret  proceeding ;  that  it  does 
not  necessarily  imply  that  everything  a 
conspirator  does  must  be  done  in  the 
dark,  because  a  conspiracy  may,  from  its 
very  nature,  be  sucn  (and  tnis  is  one) 
that  though  the  agreement  may  be  con- 
cealed, although  the  illegal  object  be  not 
avowed,  yet  the  modes  by  which  it  is  to 
be  effected  not  only  may  be,  but  must  be, 
open  and  undisguised.  It  may  be  im- 
possible to  carry  into  effect  a  conspii*acy 
in  a  secret  manner,  so  far  as  relates  to  the 
means  of  attaining  its  objects.  Thus,  in 
the  present  case,  you  cainnot  collect  hun- 
dreaa  of  thousands  of  people  together 
secretly  ;  and,  therefore,  you  may  (Uscard 
from  your  minds  the  notion  that  secrecy  is 
necessary  to  constitute  a  conspiracy.  Con- 
spiracy is  no  more  than  this — ^it  is  the  joint 
acting  of  two  or  more  persons  in  a  common 
design  which  is  unlawful,  either  because 
the  end  is  unlawful  for  which  they  oombine, 
or  because,  the   end  being  lawful,  they 

Sursue  that  object  by  illegal  means. 
fow,  this  being  the  law  of  the  OAse,  we 
have  charged  in  our  indictment,  that 
there  was  (in  that  understanding  of  the 
word)  a  conspiracy,  or,  in  other  words, 
an  illegal  acting  in  concert  by  these 
defendants.  How  is  that  made  out? 
We  find  one  presiding  mind  in  the  con- 
coction of  the  whole ;  we  find  each  and 
every  of  the  traversers  following  out  the 
purposes  of  that  conspiracy,  or  combina- 
tion, 80  arranged,  in  nis  own  particular 
department.  We  find  the  publisher  of 
one  paper  inserting  an  article  having  this 
object,  the  publisher  of  another  paper 
inserting  an  article  having  the  same 
object,  each  of  them  tending  to  the  com- 
mon design.  We  find  meetings  held,  at 
which  this  person  and  that  person  of  the 
traversers  attend ;  we  find  speeches 
made  at  each  of  those  meetings  ;  we  find 
the  purposes  for  which  those  meetings 
wore  held  avowed.  We  find  the  thing 
carried  on,  regularly  and  systematically 
carried  on  from  first  to  last,  till  at 
last  the  purposes  are  scarcely  disguised ; 
till  that  which  at  first  was,  to  a  certain 
extent,  secret  and  unknown,  is  so  fully 
developed,  and  so  clearly  expressed,  if  I 
may  so  say,  that  "  he  who  runs  may  read." 
Gentlemen  of  the  Jury,  have  you  the 
slightest  doubt  that  that  concert  and 
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agreement  existed  in  this  case  in  the  year 
184f3  P  Have  yon  the  slightest  doubt  that 
there  was  an  object  here  to  terrify  into 
the  granting  of  this  measure ;  that  there 
was  an  object  to  neutralise  the  army,  if 
possible;  that  there  was  an  object  to 
disparage  the  administration  of  justice ; 
that  there  was  an  object  to  create  ill-will 
against  the  people  onSngland ;  that  there 
was  an  object  to  excite  discontent  and 
disaffection ;  and  that  all  these  were  so 
many  means  tending  to  a  common  end, 
in  which  common  end,  and  in  the  use  of 
which  common  means,  each  and  erery 
one  of  the  traversers  at  the  bar  was  more 
or  less  engaged  ? 

(Gentlemen  of  the  Jury,  this  is  compared 
to  the  movement  in  1782,  when  the  Irish 
Yolunteers  stood  forth  and  made  the  cele* 
brated  declaration  which  has  been  so  often 
referred  to.  Gentlemen,  I  arraign  this  as 
one  of  the  many  fallacies  and  deceptions 
that  have  been  s^tematically  practised  on 
the  people  of  this  country  by  the  leaders 
of  this  Association.  The  state  of  things 
now  is  not  what  it  was  in  1782;  far 
otherwise :  and  no  man  knows  that  better 
than  Mr.  O^Oormell  himself.  In  1782  what 
was  the  state  of  things  P  An  Act  of  Par- 
liament (a)  was  passed  in  England,  in  the 
reign  of  Oeorge  the  First,  Ireland  having 
then  her  own  Parliament,  and  that  Eng- 
lish Act  of  Parliament  enacted,  that  it  was 
competent  to  the  English  legislature,  in 
whiuh  the  Irish  people  had  no  representa- 
tives— not  a  member — to  make  laws  bind- 
ing Ireland.  Accordingly  from  the  period 
of  the  sixth  of  Oeorge  the  First,  down  to 
1782,  that  statute  was  acquiesced  in.  It 
was  contrary,  no  doabt,  to  constitutional 
principle;  to  be  sure  it  was.  What  is 
constitutional  principle  P  That  there 
ought  not  to  be  [government  without  re- 
presentation ;  the  people  ought  not  to  be 
governed  by  a  bodv,  in  the  selection  of 
whom,  or  part  of  whom,  they  have  not  a 
voice.  It  was  contrary  to  all  principles  of 
justice,  that  the  Irisn  people  should  be 
liable  to  be  legislated  for  by  the  English 
Houses  of  Parliament,  when  they  had  not 
a  right  to  return  one  member  to  the  Eng- 
lish House  of  Commons,  which  was  thus 
to  rule  them.  Accordingly  in  1782,  there 
was  a  demonstration  and  a  declaration, 
which,  has  been  made  the  foundation  of 
the  observations  here  on  this  Bepeal  card : 

"  That  no  power  on  earth  has,  or  ought  to  have, 
a  ri^t  to  bind  the  people  of  Ireliind,  ezeept 
the  King,  Lords,  and  Commons  of  Ireland." 

In  1782  that  was  a  constitutional  and 
le^al  declaration,  because  there  then 
existed  a  King,  Lords,  and  Commons  of 
Ireland.  The  effect  of  the  Yolnnteers' 
declaration  was  no  more  than  this,  that 

(a)  6  Geo.  1.  e.  5.    Kep.  22  Geo.  S.  e.  53. 


it  was  not  right  or  fair  that  a  legisla- 
ture in  which  the  Irish  people  had  no 
voice,  should  have  power  to  govern  them, 
and  that  of  right  none  shoidd  have  that 
power  except  the  Bling,  Lords,  and  Com- 
mons of  Ireland.  But  to  use  that  lan- 
guage in  1843,  or  1844,  when  the  Irish 
people  have  voices  in  the  English  legisla- 
ture, where  they  return  a  hundred  mem- 
bers, and  to  tell  the  people  in  the  present 
tense,  that  no  power,  in  18^3,  or  1844, 
has,  or  ought  U)  have,  a  right  to  bind 
Ireland,  except  the  King,  Lords,  and 
Commons  of  Ireland — to  lay  down  that 
doctrine  in  1843,  and  to  justify  it  by 
analogy  to  a  declaration  of  the  Volunteers 
in  1782,  is  absurd  in  reasoning  and  illegal 
in  principle.  It  is  contrary  to  every 
principle,  legal  or  constitutional;  it  is 
sedrtious  to  hold  such  a  doctrine  at  this 
day.  It  is  neither  more  nor  less  than 
saying  this — telling  the  people  of  Ireland 
(and  this  is  the  very  first  charge  in  the 
indictment),  ''you  are  legislated  for,  you 
are  governed,  by  a  power  that  has  no 
right  to  govern  you.  To  hold  out  the 
declaration  of  the  Yolunteers  in  1782  as 
binding,  or  as  to  guide  the  people  in  1843, 
is  just  saying  this— you  are  legislated  for 
by  a  body  that  nave  no  right  so  to 
legislate ;  no  person  has  that  power,  and 
no  body  has  that  power,  but  the  Queen, 
Lords,  and  Commons  of  Ireland — ^I  say, 
to  lay  down  that  doctrine  in  1843  is 
unconstitutional,  illegal,  and  seditious. 

Mr.  MoVyneua,  who  has  been  so  often 
referred  to,  published  his  celebrated 
letter  to  vindicate  the  rights  of  the  Irish 
people  to  have  representatives  in  Parlia- 
ment ;  and  he  says : 

**  If  from  these  last-mentioned  records  it  be 
concluded  that  the  Parliament  of  England  may 
bind  Ireland,  it  must  also  be  allowed  that  the 
people  of  Ireland  onght  to  have  their  represen- 
tatives in  the  Parliament  of  England." 

That  was  the  grievance  against  which 
the  movement  of  1782  was  directed :  and 
it  is  a  mere  pretext  to  take  that  as  the 
basis  of  the  present  movement,  which  is 
directed,  not  against  an  unconstitutional 
exercise  of  authority  over  Ireland,  but 
against  the  law  and  constitution  of  this 
country,  as  by  law  established.  Mr. 
Molynewi  goes  on,  alluding  to  their  having 
representatives  in  the  Parliament  of  Eng- 
land: 

"And  this,  I  believe," 
he  says, 

*<we  should  be  willing  enough  to  embrace,  but 
this  is  an  happiness  we  can  hardly  hope  for." 

Mr.  Molyneua:*$  idea  was,  that  the  in- 
corporation of  the  two  le^latures  in  one, 
was  a  hapt)iness»  for  Sie  sake  of  this 
country,  which  was  hardly  to  be  hoped 
for ;  evidently  showing  that  great  man's 
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iiotioiiB  of  whut  would  be  desirable  for 
the  two  countries  in  the  way  of  legisla- 
tion. 

Grentlemen  of  the  Jury,  I  thought  it 
right  to  disabuse  your  minds  from  this 
notion,  if  any  such  impression  has  been 
made,  that  the  parties  engaged  in  this 
movement  are  doing  no  more  than  follow- 
ing the  precedent  set  by  some  of  the  great- 
est men  that  have  adorned  this  comitry. 
You  will  see  at  once,  the  wide  distinction 
between  the  two  cases  ;  and  I  think  you 
can  have  no  doubt,  that  the  great  men, 
whose  names  have  been  thus,  I  may  say, 
profaned,  never  would  have  sanctioned 
a  movement  of  this  kind,  which  is  neither 
more  nor  less  than  persuading  the  peoplo 
of  this  country,  that  they  are  governed  by 
persons  who  have  no  right  to  legislate  for 
them,  by  strangers,  by  foreigners,  by 
**  Saxons,"  by  people  who,  from  their  ear- 
liest times,  have  had  no  other  object  in  view 
but  the  conquest  of  their  country,  and 
keeping  them  in  subjugation.  The  dis- 
tinguished men  to  whom  I  have  alluded, 
would  have  been  the  last  persons  to  coun- 
tenance anything  of  such  a  nature  as  this 
agitation. 

Gentlemen  of  the  Jury,  T  have  to  thank 
you  for  the  very  great  attention  which  you 
have  paid  to  me  in  the  course  cf  this  pro- 
tracted case.  There  are  many  topics  sug- 
gested by  it,  on  which  I  might  dilate  ;  but  I 
have  been  reminded  by  the  Counsel  on  the 
other  side,  and  I  fully  accede  to  their  view 
of  the  case,  that  it  does  not  belong  to  me, 
in  my  function  of  public  prosecutor,  to 
go  into  them.  But,  Gentlemen,  this  I 
must  say,  my  learned  friends  and  I,  my 
colleagues  who  are  with  me,  have  endea- 
voured to  bring  this  case  forward  before 
a  jury  in  the  usual  mode  of  administering 
justice  by  the  common  law,  and  upon  the 
only  charge,  and  in  the  only  way  by  which 
the  offence,  which  we  say  exists,  is  legally 
cognizable.  I  think.  Gentlemen,  I  may 
claim  credit  for  our  having  conducted  the 
case  temperately  and  fairly.  I  hope  I 
may  also  say,  that  tliere  never  was  in  the 
history  of  our  jurisprudence  a  trial  in 
which  a  more  wide  latitude  was  allowed  to 
the  persons  on  trial.  Not  a  single  topic 
has  been  objected  to ;  not  a  single  declara- 
tion of  any  of  the  parties,  not  a  single 
act  at  any  period  of  his  life  has  been 
excluded ;  not  a  single  legal  objection  has 
been  started  by  us  to  the  reception  of  any 
evidence  which  the  defendants'  counsel 
thought  might  bear  upon  the  case.  Some 
of  the  most  distinguished  men  at  our  Bar 
have  been  selected  for  the  defence ;  they 
have  been  heard  at  great  length;  they 
have  put  forward  the  cases  of  their 
respective  clients  with  the  moBt  oon- 
Bummate  ability.  Bvery  advantage  in 
that  respect    has  been    afforded    to    the 


I  traversers ;  and,  with  all  those  advan- 
tages, Gentlemen,  what  has  been  the  case 
which  has  been  presented  to  you  on  their 
behalf?  Are  you  at  this  moment,  any 
one  of  you,  able  to  understand  what  the 
object  of  the  several  traversers  was,  if  it 
was  not  what  we  say  it  was?  Has  any 
one  of  them,  has  the  Counsel  of  any  one 
of  them  shown,  or  even  asserted,  what  his 
real  object  was  ?  Has  any  one  of  them 
suggested  any  legal,  any  constitutional, 
any  peaceable  mode,  by  which  the  object 
which  they  say  they  had  in  view  could  be 
arrived  at?  Not  one.  Has  any  attempt 
been  shown  to  resort  to  any  legal  or  con- 
stitutional mode  of  effecting  it  P  ^ot  one. 
Has  any  witness  been  called  to  contradict 
the  facts  proved  against  them?  Not 
one.  A  case  more  wholly  devoid  of 
defence,  it  is  impossible,  I  think,  to 
imagine. 

Then,  Gentlemen  of  the  Jury,  what 
remains?  What  remains  but  tms,  that 
you  should  ask  yourselves,  is  not  the  case 
of  some  common  plan  clearly  developed, 
clearly  shown?  Are  not  the  traversers 
more  or  less  engaged  in  that  common 
plan  ?  Is  it  a  lawful  one  ?  Has  it  been 
shown  to  us  to  be  lawful?  Has  it  been 
asserted  to  be  lawful?  Has  even  the 
principal  traverser,  who  all  along  said  it 
was  lawful,  shown  it  to  be  so  ?  I  think, 
Gentlemen  of  the  Jury,  you  can  have  no 
doubt  in  saying,  that  on  the  contrary,  it 
has  been  clearly  shown  to  be  nnlawftil. 
The  only  remaining  consideration  is,  how 
far  the  persons  upon  trial  have  embarked 
in  this  illegal  desi^.  Gentlemen,  with 
respect  to  the  principal  tt'averser,  I  think 
it  IS  unnecessary  to  make  any  further 
observations.  With  regard  to  those  who 
assisted  him,  by  the  publications  in  the 
newspapers,  I  presume  not  the  slightest 
doubt  will  be  entertained.  With  regard 
to  Mr.  Steele,  the  Fidtis  AchcUes,  who  has 
himself  avowed  here  the  sentiments  I  read 
from  his  speech,  and  who  has  identified 
himself  witn  Mr.  O'OonneU,  I  should  pre- 
sume there  can  be  no  doubt.  Then, 
Gentlemen,  there  remains  Mr.  Tiemey^ 
who,  on  two  occasions,  did  certaiilly  in  his 
language,  and  by  the  communications 
which  he  appears  himself  to  have  admitted 
ho  had  with  Dublin,  identified  himself 
with  the  objects  of  the  several  conspira- 
tors, for  so  I  must  now  call  them.  And 
with  regard  to  Mr.  Bay,  Gentlemen,  he  is 
clearly  a  member  of  the  Association ;  he 
is  the  person  who  appears  to  have  con- 
ducted the  finance  aepartment.  It  was 
said  that  something;  would  be  shown  with 

I  regard  to  the  application  of  the  ftmds  of 

I  that  body ;  I  do  not  know  whether  that 
was  intended  to  be  a  pledge,  bat  I  woold 

I  merely  make    this  remark,  that  not  an 
explanation  has  been  given  on  the  part  of 
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these  traveraers,  either  of  the  application 
of  these  funds,  or  of  the  real  object  which 
the  parties  had  in  view.  How  could  that 
be  testified?  By  resolutions  in  their 
books;  by  communications  with  their 
oflBcers,  by  accounts  of  the  application  of 
their  money;  by  officers  or  persons  pro* 
duced,  who  would  be  able  to  say,  **  We 
are  acquainted  with  the  details  of  this 
machinery,  and  will  tell  you  what  the 
object  is.'^  Not  a  single  individual  of  that 
description  is  brought  forward ;  the  great- 
est caution  has  been  observed  in  keeping 
them  back.  Gentlemen  of  the  Jury,  1  do 
not  say  that  it  is  incumbent  upon  persons 
who  are  charged  with  oH'ence  and  crime 
to  come  forward  and  vindicate  themselves 
till  they  are  implicated  by  evidence ;  but 
when  I  find  the  persons  connected  with 
that  Association  conducting  themselves 
in  such  a  way  as  clearly  to  bring  them- 
selves within  the  law;'  and  when  it  is 
said  on  the  other  side,  **We  are  not 
violating  the  law,  but  keeping  within  the 
limits  of  it,"  I  think  I  have  a  right  to 
say  to  them,  show  me  by  evidence,  which 
I  know  is  in  your  power,  what  your 
objects  really  are,  or  how  far  they  have 
gone,  and  to  what  they  tend. 

Grentlemen  of  the  Jury,  I  do  not  profess 
to  know  in  what  state  we  might  have  been 
at  this  moment,  but  for  the  stopping  of 
these  proceedings  in  the  month  of  October. 
You  will  recollect,  the  last  time  we  heard 
Mr.  O'Oonnell  speaking  before  the  com- 
mencement of  this  prosecution,  he  says  to 
the  people,  **I  have  one  or  two  more 
steps,  which  I  shall  not  at  present  cQs- 
close."  He  doles*  out  his  intormation  to 
the  assembled  multitudes,  piece  by  piece, 
as  he  finds  occasion  will  justify ;  you  find 
there  is  a  regular  scheme  in  progress  and 
concoction,  but  it  is  not  until  he  conceives 
the  other  machinery  sufficiently  perfect, 
that  the  head  of  the  combination  thinks 
fit  to  disclose  what  it  is.  Gentlemen  of 
the  Jury,  I  will  not  at  present  say  what 
might  have  been  the  consequences  to  the 
personu  connected  with  this  movement, 
if  three  hundred  persons  had  assembled  in 
the  month "  of  January  or  February,  and 
had  taken  upon  them  the  functions, 
either  of  representatives,  or  delegates,  of 
the  people,  of  difi'erent  counties  and  places 
in  Ireland,  or  erected  themselves  into  a 
body  for  the  purpose  of  opening  what  is 
called  a  negotiation  with  the  British 
minister.  What  **  negotiation "  means 
I  do  not  understand ;  my  learned  friend, 
Mr.  Shell,  says,  that  the  agitator  must  some- 
times be  a  diplomatist,  and  that  in  order 
to  get  what  is  practicable,  it  is  sometimes 
a  prudent  thing  to  ask  for  what  is  un- 
attainable. This  was  Mr.  SheiVs  language 
in  a  part  of  his  speech  ;  whether  '*  nego- 
tiation "  means  that  or  not,  it  is  not  for 


me  to  say  ;  but  if  it  does  mean,  as  it  may 
mean,  a  threat  and  denunciation  to  the 
British  minister,  that  things  were  now 
come  to  that  pass  that  he  must  not  think 
any  longer  of  refusing  the  Repeal  *of  the 
Union,  then.  Gentlemen,  the  conspiracy 
was  complete  which  we  charge  to  have 
progressed  to  a  certain  extent — that  con- 
spiracy being  to  accomplish  its  object  by 
intimidation. 

Gentlemen  of  the  Jury,  I  hope  I  have 
satisfied  you  that  in  point  of  law,  so  far 
as  the  law  is  for  you,  there  is  a  conspiracy 
in  this  case,  in  the  legal  signification  of 
the  word.  Not  a  secret  combination,  to 
be  proved  by  any  person  who  has  been 
a  party  to  it — otherwise  we  must  resort  to 
common  informers  and  spies ;  but  a  com- 
munity of  purpose,  and  illegal  purpose, 
which* is  enough  to  constitute  the  crime  of 
conspiracy  in  point  of  law.  And  that  was 
the  only  mode,  observe,  of  dealing  with 
this  case ;  because.  Gentlemen,  it  would 
not  have  done  to  have  convicted  Mr.  Duffy 
of  the  publication  of  a  libel,  or  Mr. 
Barrett  of  the  publication  of  a  libel,  or 
even  Mr.  O'Oonnell  for  the  uttering  of  a 
seditious  speech.  That  would  not  h^ve 
done ;  the  great  question  which  we  want  to 
have  tried  is,  the  legality  of  these  proceed- 
ings, and  of  this  body.  The  only  mode  by 
which  that  could  be  done  is  by  bringing 
the  leaders  of  it  in  one  mass  or  focus,  and 
b^  charging  those  leaders  with  having 
violated  the  law.  That  is  the  meaning 
of  conspiracy ;  that  is  the  mode  we  have 
manfully  and  boldly  adopted.  We  have 
not  gone  to  the  inferior  agents,  and  put 
into  prison  this  person  or  that  person  who 
had  acted  a  subordinate  part;  nor  have 
we  prosecuted  the  unfortunate  people  who 
were  collected  together  by  the  machinery 
of  Bepeal  Wardens,  for  attending  illegal 
meetings.  No;  we  have  at  once  joined 
issue  with  Mr.  O'Connell,  and  we  have 
said — **  We  will  take  the  opinion  of  a 
court  of  law,  we  will  take  the  opinion  of  a 
jury,  whether  what  you  say  is  or  is  not 
true,  that  all  these  proceeaings  are  con- 
sistent with  the  law."  That  is  the  course 
we  have  adopted ;  and,  therefore,  we  are 
not  to  be  taunted  with  having  adopted  the 
contrivance  of  prosecuting  for  conspiracy, 
or  with  having  Drought  the  actions  of  one 
man  to  bear  upon  another.  No ;  but  hav- 
ing demonstrated  each  of  these  persons  to 
have  pursued  a  particular  line  of  conduct, 
for  which  line  of  conduct  he  must  be 
answerable,  if  the  result  of  that  conduct 
be  to  show  not  only  that  he  may  have 
in  the  particular  instance  violated  the  law, 
as  for  instance  in  the  publication  of  a 
libel,  but  also  to  show  that  he  has  identi- 
fied himself  with  a  body,  with  a  combina- 
tion, with  a  movement  that  is  illegal,  we 
do  not  visit  that  man  with  the  guilt  of 
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another,  bat  we  visit  ou  him  the  legal  and 
ineritable  consequences  of  his  own  act, 
and  fasten  upon  him  the  responsibility 
consequent  npon  his  own  guilt. 

Geiltlemen  of  the  Jury,  I  have  now 
brought  to  a  close  the  observations  which 
it  has  occurred  to  me  to  make  on  the 
evidence  in  this  case.  I  have  not  the 
slightest  doubt,  Grentlemen,  that  as  we 
have  so  far  discharged  our  duty,  and  I 
trust  in  a  manner  temperate  and  fair  to 
the  traversers,  and  have  allowed  them 
the  indulgence  thev  have  had  in  this 
trial — as  we  have  done  our  duty  to  the 
best  of  our  ability  in  that  way,  so  I  have 
no  doubt  that  you  will  fearlesslv  and 
impartially  discharge  yours.  I  call  upon 
you  for  your  verdict;  not,  Gentlemen, 
because  this  country  is  in  a  state  of  dis- 
turbance, not  because  that  verdict  may  tend 
one  way  or  other  to  act  upon  the  state  of 
the  country,  not  because  it  may  be 
attended  with  this  or  that  consequence 
either  to  the  public  or  to  individuals, 
not  because  it  may  be  productive  of  this 
or  that  effect  with  re^ird  to  legialative 
enactment;  no,  but  that  verdict  I  call 
upon  you  to  give,  which  the  law,  the 
justice,  the  uncontradicted  and  unex- 
plained evidence  in  this  case  demand. 

Chaboe  to  the  Jubt. 

Pbnketather,  L.C.J. :  Gentlemen  of  the 
Jury,  it  now  falls  to  me  to  make  such 
observations  as  occur  to  mo,  to  be  sub- 
mitted to  your  consideration  upon  the 
manifold  circumstances  of  this  very  im- 
portant case ;  and  I  am  happy  to  say,  that 
on  conference  with  my  learned  brethren 
of  the  Bench,  there  is  a  concurrence  of 
opinion  existing  between  us  upon  the  sub- 
ject matter  which  I  shall  have  to  lay 
before  you.  Gentlemen,  it  has  been,  and 
is  most  highly  satisfactory  to  the  Court, 
most  creditable  to  you,  tne  unvaried  and 
constant  attention  which  you  have  paid 
throughout,  from  beginning  to  end,  to  the 
circumstances  of  this  strange  and  impor- 
tant case.  I  say  atrange,  only  in  reference 
to  its  duration ;  because  for  mvself  I  do 
not  feel  that  it  is  a  case  in  which  there 
exists  any  great  difficulty  in  the  law,  or 
upon  the  facts  on  which  so  intelligent  a 
jury  as  I  have  now  the  honour  of  address- 
ing, will  finally  have  to  pronounce  their 
verdict. 

Gentlemen,  you  have  heard  during  this 
lone  trial  a  great  deal  of  eloquence — 
brilliant  eloquence ;  you  have  heard  some- 
what also  of  declamation ;  you  have  heard 
great  oratorical  powers,  and  powers  of 
reasoning ;  you  have  heard  a  great  deal 
of  what  may  be  deemed  poetic  ;  and  I  do 
not  mean  to  say  but  that  you  have  also 
heard  a  good  deal  of  what  might  be  more 


justly  termed  prosaic.  Gentlemea,  you 
have  heard  observations  made  to  you 
which,  I  cannot  help  saying  generally, 
bordered  upon  the  very  verge  of  propriety. 
But  what  is  more  matenal,  you  have  heard 
a  great  deal  which  it  would  be  very  diffi- 
cult  indeed  to  prove  was  properly  relevant 
to  the  subject  which  you  are  to  decide  on. 
Gentlemen,  there  are  many  questions 
made  both  of  law  and  of  fact.  On  the 
latter  subject  you  are  the  constitutional 
judges.  The  law  of  the  case  you  will  take 
from  the  Court,  the  Judges  of  which  are 
constitutionally  entrusted  with  the  admin- 
istration of  that  law,  bound  to  administer 
it  under  the  most  solemn  sanctions,  and 
independent  alike  both  of  the  Crown  and 
of  the  people.  We,  the  Judges,  therefore, 
sit  here  in  this  Court  of  Queen's  Bench, 
under  the  same  obligation  as  the  Queen 
holds  her  Crown,  to  administer  justice 
with  mercy  according  to  the  laws  of  the 
land.  — 

Gentlemen,  there  are,  as  you  knoWp 
eight  traversers  now  upon  their  trial :  Mr. 
Danid  O'ConneU,  Mr.  JohnO'ConneU,  Mr. 
Thonuu  Steele,  Mr.  Thomae  MaWiew  Bay, 
Mr.  Cha/rlee  Oavan  Duffy,  the  Beverend 
Thomiu  Tiemey,  Dr.  John  Oray,  and  Mr. 
Bichard  Barrett.  Here  is  an  abstract  of 
the  indictment  upon  which  they  are 
charged,  to  which  tney  have  respectively 
pleaded  Not  Guilty.  The  particulars  of 
the  alleged  objeccs  of  this  conspiracy  it 
is  very  material  for  vou  to  keep  in  mind ; 
perhaps  you  may  nnd  the  necessity  of 
distinguishing  with  regard  to  the  several 
traversers  in  respect  of  the  nature  of  the 
conspiracy  which  is  changed  against  one 
and  all  of  them.  The  first,  then,  is  for 
conspiring  to  raise  and  create  discontent 
and  disaffection  amongst  the  Queen's  sub- 
jects, and  to  excite  to  hatred  and  unlawful 
opposition  to  the  Government  and  Oonsti* 
tution  of  the  realm.  The  second  is,  conspi- 
ring to  stir  up  jealousies  amongst  the 
Queen's  subjects,  nnd  to  promote  ill-will  to 
other  subjects  of  the  Queen,  especially  with 
re^d  to  Ireland  against  England.  The 
third  is,  to  excite  disafiection  m  the  army. 
The  fourth  is,  xo  collect  unlawful  aseem- 
blies  in  large  numbers  in  Ireland,  in  order 
to  obtain  changes  in  the  laws  and  oonstitu- 
tion  by  intinudation  and  demonstration 
of  force.  The  fifth  is,  to  bring  the  Courts 
of  Justice  established  hj  law  into  dis- 
repute, and  with  the  intention  to  in« 
duce  the  subiects  of  her  Majesty  to  sub* 
mit  their  disputes  to  other  tribunals, 
and  to  induce  the  Queen's  subjects  to 
withdraw  the  settlement  of  their  oisputes 
from  the  tribunals  by  law  established,  and 
to  resort  to  other  modes  of  adjudication. 
The  latter  is  rather  a  repetition  of  the 
previous  object  of  conspiracy,  and  we  may 
say  the  last  object  is  to  bring  the  Courts 
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of  Justice  established  by  law  into  disrepute, 
and  with  the  intention  to  induce  the  subjects 
to  submit  their  disputes  to  other  tribunals. 
Now,  Gentlemen, what  I  have  stated  to  you 
is  contained  in  an  indictment  consisting  of 
eleven  counts  ;  the  first  count  containing 
all  the  several  clfkrges  of  conspiracy  that 
I  have  Enumerated  to  you,  accompanied 
with  divers  overt  acts,  or  means  by  which 
those  objects  were  to  be  carried  into  effect. 
These  overt  acts  are  not  part  of  the  con- 
spiracy, but  they  are  inserted  in  the  count, 
and  in  the  indictment,  as  statements  of 
the  evidence  by  which  the  charge  of  con- 
spiracy is  to  be  supported,  for  the  pur- 
pose, and  the  laudable  purpose,  of  giving 
the  parcies  who  are  accused  of  the 
conspiracy  notice  of  the  particular  facts 
by  which  the  Crown  intend  to  support 
their  charge  of  the  conspiracy  in  question. 
Now,  these  overt  acts  are  only  evidence ; 
and  the  qucHtion  is  not  so  much  as  to  the 
existence  of  the  particular  overt  acts 
named,  as  the  conspiracy  of  which  they 
are  stated  as  the  evidence.  But  it  is  not 
upon  the  fact  of  the  evidence,  but  upon 
its  result,  that  you  will  have  to  decide ; 
and  you  will  have  to  say,  not  whether  the 
overt  acts  took  place,  but  whether  the  par- 
ties accused  are  guilty  of  the  conspiracy. 

I^ow,  Gentlemen,  the  indictment  upon 
which  the  traversers  are  brought  to  trial 
consists  only  of  an  offence  of  one  nature  ; 
that  is  to  say,  it  may  have  different 
branches,  but  still,  as  a  whole,  it  is  an 
indictment  for  a  conspiracy,  and  nothing 
else.  There  is  no  indictment  for  libe],  for 
sedition.  They  are  all  indicted  for  conspi- 
racy, of  which  no  individual  can  be  convic- 
ted unless  it  be  proved  to  the  satisfaction  of 
a  jury  that  he  has  been  acting  in  the  ille^l 
charge  set  against  him  in  concert  with 
some  other  person.  A  single  person,  an 
individual,  cannot  per  m,  without  joining 
in  concert  with  somebody  else,  commit  the 
crime  of  conspiracy.  The  law  requires  that 
the  jury  should  be  satisfied  and  convinced 
that  there  was  concert  between  two  or 
more,  either  for  the  purpose  of  doing  an 
illegal  act,  or  else  for  the  purpose  of  doing 
or  caasing  to  bo  done  an  act  legal  in  itself, 
but  to  bo  brought  about  by  illegal  means. 
Now,  Gentlemen,  I  take  that  to  be  the 
definition  of  a  conspiracy.  You  see  in 
that  definition  T  do  not  include,  as  a  com- 
ponent part  of  that  crime  of  conspiracy, 
either  the  existence  of  treachery,  as  was 
insisted  on  bv  Mr.  Fitzgibhon  on  the  first 
day  of  his  adoress  to  yen,  or  the  existence 
of  secrecy,  which  was  insisted  upon  on  the 
second  day  that  he  addressed  you,  and 
which  was  afterwards  repeated  by  Mr. 
0*OonneU,  the  traverser.  Gentlemen,  in 
my  opinion,  and  in  the  opinion  of  the 
Court,  it  is  a  mistake  in  law  to  say  it 
is  necessary  for  the  Crown  to  prove  the 


existence  either  of  treachery  or  of  secrecy, 
in  order  to  complete  this  charge.  I  do  not 
mean  to  say,  but  rather  the  contrary,  that 
very  often  both  treachery  and  secrecy  do 
not  concur  in  the  existence  of  various  con- 
spiracies ;  they  are  cognate  to  such  an 
offence ;  but  I  deny  altogether  that  it  is 
the  law  of  this  country  that  the  existence 
of  one  or  other  of  such  ingredients  should 
be  proved  in  order  to  constitute  the  crime 
of  conspiracy. 

Gentlemen  of  the  Jury,  by  a  sort  of 
common  notion — I  do  not  very  well  know 
how  to  designate  it — a  sort  of  disagreeable 
name,  or  disagreeable  idea,  has  connected 
itself  with  the  term  conspiracy.  Perhaps 
it  may  be  found  in  Johnson^s  Dioiioncmf, 
from  which  Mr.  O'Connell  took  it ;  perhaps 
it  may  be  found  in  some  common,  ordinary 
book,  from  whence  Mr.  Fitzgibhon  derived 
his  notion  of  treachery.  I  say,  Gentle- 
men, that  in  common  parlance  something 
of  a  disrepatable  idea,  bordering  upon 
infamous,  as  was  alleged  by  the  traversers 
and  their  counsel,  has  been  attached  to 
the  term  conspiracy;  from  whence  you 
were  very  much  called  upon  to  beware 
and  ponder,  before  you  found  the  traversers 
or  any  of  them  guilty  of  an  infamous 
crime.  Now,  though  infamy  may,  and 
often  does,  connect  itself  with  the  charge 
of  conspiracy,  yet,  I  am  bound  to  say,  that 
it  does  not  fall  within  the  legale  definition 
of^it.  A  conspiracy  may  exist,  and  men 
may  be  guilty  of  a  conspiracy,  without 
having  been  guilty  of  the  vice  or  crime  of 
treachery,  and  without  those  deeds  of 
darkness  which  Mr.  Sheil  insisted  were 
necessary,  and  formed  a  constituent  part 
of  the  crime  of  conspiracy.  Secrecy  is 
very  often  involved  m  it;  but  in  my 
opinion,  and  so  I  put  it  to  you,  it  is  not  a 
necessary  ingredient  in  the  charge  of  con- 
spiracy. Nay,  more,  if  it  were  necessary, 
I  should  say  this  farther~(and  I  do  not 
mean  to  say  this,  anticipating  one  way  or 
the  other — Gk)d  forbid — ^what  conclusion 
you  may  coine  to  upon  the  subject) — if 
secrecy  were  a  necessary  ingredient  in  the 
crimn  of  conspiracy,  the  present  alleged 
conspiracy  might  have  been  carried  on 
from  its  beginning  to  its  final  consumma- 
tion, and  the  parties  could  never  have 
beeti  stopped  in  their  progress,  or  charged 
with  the  crime  of  that  nature.  I  put  it 
rather  now  by  way  of  example,  than  as 
bearing  upon  the  present  case ;  and  I 
desire  that  in  what  1  have  said,  it  may  be 
rejected  from  your  minds  altogether  as  if 
I  were  g^iving  anything  like  an  opinion, 
or  anything  bordering  upon  an  opinion, 
with  regard  to  the  facts  of  this  case,  which 
will  be  for  ^our  final  decision.  But  I  am 
putting  it  m  the  way  of  exemplification. 
Secrecy  is  not  necessary.  If  tne  parties 
conspired — that  is,  agreed  together,  upon 
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a  commou  illegal  basis  and  design^  to 
overawe  the  Parliament  of  the  country, 
to  cause  alarm  and  terror  amongst  Her 
Majesty's  subjects  by  collecting  together 
in  the  open  day  large  bodies  of  the  jieople, 
the  more  numerous,  the  more  public,  the 
more  adapted  to  the  end  of  the  party 
who  called  them  together,  his  object 
being  all  along  to  create  terror,  intimida- 
tion, and  overawing,  this  would  be  brought 
about  more  by  public  demonstration  than 
by  secrecy  or  concealment.  Therefore,  I 
put  that  as  an  instance  to  show  the  fallacy 
of  those  who  have  insisted  and  reqnired, 
that  as  a  necessary  ingredient  in  the 
charge  of  conspiracy  there  should  be 
established,  to  the  satisfaction  of  the  jury, 
the  existence  of  secrecy. 

A  great  many  authorities  were  cited 
by  ^.  Fitzgibbon'  in  his  argument,  both 
on  the  first  day  when  he  insisted  on  the 
existence  of  treachery,  and  also  on  the 
second  day  when  he  insisted  also,  per* 
haps  as  the  alternative,  on  the  existence 
of  secrecy.  I  have  looked  into  those 
authorities,  and  I  am  bound  to  say  that 
thev  do  not  support  the  proposition  for 
which  he  brought  them  forward;  and  I 
would  say  further,  that  I  am  somewhat 
surprised  at  the  statement  which  he  made 
witn  regard  to  some  of  the  cases  to  which 
he  referred,  as  if  they  contained  anv 
ground  for  the  introduction  of  any  such 
proposition ;  in  my  judgment,  and  in  th() 
opinion  of  the '  Court,  tnere  is  not  one  of 
them  which  supports  the  proposition  for 
which  they  were  cited,  that  in  order  to  sub- 
stantiate the  charge  of  conspiracy  either 
treachery  or  secrecy  is  necessary.  Mr. 
FUzgtbhon  insisted,  that  the  definition 
which  I  have  given  of  conspiracy  has  been 
found  fault  with  or  overruled,  in  a  case  to 
which  he  referred,  by  Lord  Benmant  the 
Chief  Justice  of  the  Queen's  Bench  in 
England,  the  person  who  is  alleged  to 
have  first  introduced  this  definition.  Now 
I  beg  leave  to  say  to  Mr.  Fiizgibhon,  that 
it  does  not  appear  that  Lord  Denman  ever 
did  any  such  thing ;  and,  moreover,  that 
the  rule  or  definition  which  Lord  Benman 
gave  in  one  case,  he  afterwards  followed, 
and  it  has  been  the  rule  and  definition 
adopted  and  followed  not  only  by  Lord 
Benman,  but  by  a  variety  of  successive 
indffes  in  the  difierent  coarts  of  Eng- 
land. Mr.  FUzgithon  said  that  Lord  Benman 
was  not  acting  judicially,  and  that  what 
he  did  say  was  therefore  an  obiter  dictum 
that  is  inconsiderately  said,  not  necessary 
to  determine  the  particular  point,  or  an 
ipse  disdt,  the  personal  opinion  of  Lord 
Benma/n  not  supported  by  anyone  else. 
Now  it  so  happens  that  in  the  case  re- 
ferred to  Lord  Benman  stated  that  rule 
judicially  as  the  very  foundation  of  his 
judgment,  and  all  the  other  judges  agreed 


with  him  in  adopting  it  as  the  foundation 
of  their  judgments.  So  far  with  regard 
to  the  statement  of  its  being  ipse  diwiL 

The  same  rule  was  laid  down  by 
Bushe,  L.C.  J.,  in  Bex  v.  Forbe8,{a)  and  baa 
been  followed  down  to  the  present  time  in 
the  Ecglinh  courts.        * 

The  only  imputation  (and  *  here  is 
the  mistake  into  which  Mr.  Fitzgibbon 
fell)  that  ever  was  cast  by  Lord  Benman 
upon  that  rule,  was  this :  The  rule  was 
cited  to  him  by  Mr.  Oa/rrvngton,  who  stated 
the  rule  to  be  a  conspiracy  is  either  an 
agreement  of  two  or  more  persons  in  a 
design  to  do,  or  procure  to  be  done,  an 
unlawful  act,  or  a  lawful  act  by  unlawful 
means. 

"  I,"  say«  Lord  Denman,  **  doubt  the  correct- 
ness of  that  antithesi8."(6) 

That  is  the  whole  of  what  Lord  Benman 
said,  which  is  brought  forward  and  cited 
in  this  Court  as  giving  Lord  Benman^ 8 
deliberate  judgment  against  all  the  con- 
current judgments  both  of  himself  and  all 
the  other  English  judges  before  whom  the 
question  came. 

Everybody  knows  Lord  Benman  to  be  a 
most  learned  scholar — an  accurate  scholar, 
and  what  he  meant  by  that  was,  as  a 
grammarian,  I  think  an  exception  might 
t)e  taken  to  that  antithesis.  That  is  the 
whole  of  it.  But  it  does  not  in  the 
slightest  degree  alter  the  law  upon  the 
subject ;  it  leaves  the  law  precisely  as  it 
found  it;  and  therefore  it  is  that  all 
judges  in  England  before  whom  the  ques- 
tion has  ever  since  oome  (and  the  (question 
has  occurred  very  often),  have  reiterated 
and  re-stated  the  existence  of  the  same 
rule,  and  have  acted  upon  it  accordingly. 

Mr.  Fitegibbon  the  first  day,  with  a  good 
deal  of  seriousness,  perhaps  I  might  say 
solemnity,  announced  the  law  not  to  be 
as  I  have  stated  it  to  you ;  and  he  found 
fault  with  his  friend  Mr.  Moore  for  having 
admitted  the  law  as  the  Attorney  General 
had  stated  it,  and  he  said,  with  an  earnest- 
ness to  excite  your  attention,  that  that 
was  not  the  law,  for  that  by  the  law  as 
existing  so  long  ago  as  the  reign  of 
Edward  the  First,  nothing  could  be  a 
conspiracy  but  what  came  within  a  certain 
definition  set  out  in  an  old  Act  of  Par- 
liament at  that  time,  from  which  it  could 
be  inferred  that  nothing  was  conspiracy 
except  an  unlawful  association  of  men 
bound  together  by  oath  or  other  ille^ 
obligation,  for  the  purpose  of  imposing 
a  false  accusation  upon  another  man,  or 
something  of  the  same  kind.  And  he 
referred  to  a  passage  in  E[atokin8,(c)  as 

(a)  1  A.  &  E.  715. 

(6)  Reg.  v.  Peck,  9  A.  B.  690. 

(c)   1  1'.  C.  444. 
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stating  tllat  to  be  the  law  of  conspiracy, 
bnt  he  forgot  to  add  to  that,  that  in  two 
pages  after,  page  446,  Mr.  Ourwood,  a 
gentleman  at  the  bar,  who  published  the 
last  edition  of  Hawkins  (from  which  Mr. 
Fitzgibbon  had  taken  his  quotation),  stated 
thus : 

"Modern  cases  have  certainly  stretched  the 
doctrine  of  conspiracy  far  beyond  the  old  rule 
of  law;  in  the  opinion  of  Lord  EUenborongh 
it  ought  not  to  be  pushed  farther." 

That  was  an  observation  made  by  him, 
when  a  case  was  brought  before  him  of  an 
accusation  of  conspiracy  against  two  or 
more  persons  for  attempting  to  wire  hares 
in  a  gentleman's  nreBerve ;  that  of  course 
was  carrying  the  law  too  far,  and,  accord- 
ing to  Lord  Ellenborough,  that  is  loo 
much. 

**  Formerly  the  offence  was  considered  to 
consist  in  a  combination  to  impose  a  false  crime 
upon  any  person  ;  or  in  other  words,  to  convict 
an  innocent  person  by  perversion  of  the  law  and 
by  perjury  ."(a) 

But,  Grentlemen,  he  states,  very  pro- 
perly, that  the  ancient  law  has  long  since 
been  extended  far  beyond  the  cases  to 
which  it  was  applied,  in  the  reign  of 
Edtoa/rd  the  First.  I  need  not  go  through 
the  multiplicity  of  cases  in  which  tlSkt 
extension  of  the  rule  of  law  has  been 
established  ;  acted  on  by  Courts  of  Jus- 
tice, by  the  unanimous  opinions  of  judges, 
and  never  questioned,  in  order  to  establish 
from  whence  the  rule,  as  now  laid  down, 
is  deduced,  namely,  in  the  general  way  in 
which  I  began  by  stating  it,  and  in  which 
I  give  it.  It  is  by  no  means  necessary 
that  treachery  or  secrecy  should,  one  or 
either  of  them,  form  an  ingredient  in  the 
charge  of  conspiracy,  as  the  law  now  looks 
upon  it. 

Gentlemen '  of  the  Jury,  having  thus 
stated  to  you  what  it  is  the  traversers  are 
accused  of,  I  think  it  would  be  right  for 
me  also  to  lay  down  a  few  other  rules 
with  regard  to  conspiracy,  that  you  may 
hereafter  see  their  proper  bearing  upon 
this  case. 

Gentlemen,  to  convict  the  traversers,  or 
any  of  them,  it  is  necessary  that  you 
should  be  satisfied — I  do  not  mean 
that  you  should  have  ground  to  sur- 
mise, but  that  you  should  have  such 
evidence  before  you  as  to  convince 
your  consciences — ^that  they,  or  some 
of  them,  did  respectively,  and  in  common, 
combine  or  agree  to  do  an  unlawful  act ; 
whether  that  act  be  unlawful  in  itself  in 
its  original  design,  or  whether  it  became 
so  by  the  unlawful  means  by  which  it  was 
agreed  that  it  should  be  brought  about. 
That  is  one  observation. 


(a)  Rex  v.  Turner,  15  East,  570. 


Another  observation  is  this — that  to 
constitute  the  crime  of  conspiracy,  it 
is  not  necessary  that  the  unlawful  thing 
agreed  mutually  to  be  done  should  be 
eriected.  The  crime  of  conspiracy  is 
complete,  though  in  point  of  fact  the 
criminal  end  was  never  attained. 

Another  point  I  would  lay  down 
would  be  this — that  if  you  be  once 
satisfied  that  such  an  agreement,  a  crimi- 
nal agreement,  has  taken  place,  from  * 
thenceforward  the  acts  of  each  one  asso- 
ciat-ed  in  this  conspiracy  are  reciprocally 
evidence  against  the  others,  if  conducive 
to  the  same  criminal  end,  though  it 
be  not  proved  that  each  and  all  of 
the  several  conspirators  have  either 
participated  in  each  individual  act,  or 
that  each  and  every  of  the  several 
parties  charged  have  been  guilty  of  the 
perpetration  of  any  particular  act  towards 
the  common  illegal  end. 

I  will  go  farther.  Gentlemen,  and  lay 
down  another  rule  for  you.  **  It  is  not 
necessary," — and  I  am  now  using  the 
languaf^e  of  a  very  eminent  English 
judge  m  one  of  the 'late  trials,  a  trial 
that  took  place  in  the  year  1837,  in 
giving  his  charge  to  the  jury, — 

**  It  is  not  necessary  that  it  should  be  proved 
that  the  several  partiet)  charged  with  the  common 
conspiracy  m^t  to  concoct  this  scheme ;  nor  is 
it  necessary  that  they  should  have  originated  it. 
The  very  fact  of  the  meeting  to  concoct  the 
common  illegal  agreement,  it  is  not  necessary 
should  be  absolutely  proved  to  you  ;  it  is  enough, 
and  you  are  to  say  whether,  from  the  acts  that 
have  been  proved,  you  are  satisfied  that  these 
defendants  v(  ere  acting  in  concert  in  this  matter. 
If  you  are  satisfied  that  there  was  a  concert 
between  them,  that  is,  an  illegal  concert,  I  am 
bound  to  say,  that  being  convinced  of  the  con- 
spiracy, it  is  not  necessary  that  you  should  find 
both  the  traversers  doinpr  each  particular  act,  as 
after  the  fact  of  a  conspiracy  is  once  established 
in  your  minds,  whatever  is  either  said  or  done 
by  either  of  the  defendants  in  pursuance  of  the 
common  design,  is  both  in  law  and  in  common 
sense  to  be  considered  as  the  act  of  both."(a) 

I  may  lay  down  another  rule,  which  you 
will  also  bear  in  mind,  as  bearing  perhaps 
more  particularly  upon  the  instance  of 
the  E.everend  Mr.  Tiemey,  than  of  any- 
body else. 

**  It  is  not  necessary  that  it  should  be  proved 
that  these  defendants  met  to  concoct  this  scheme, 
nor  is  it  necessary  that  they  should  have  origi- 
nated it." 

It  is  said  that  Mr.  Tieniey  did  not  join 
the  Association  until' the  3rd  of  October  ; 

*'  If  a  conspiracy  be  already  formed,  and  a 
person  joins  it  afterwards,  he  is  equally  guilty." 

(a)  Coleridge,  J.,  in  Reg.  v.  Murphy,  8  C.  *  * 
P.  810. 
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Certainly,  he  is  equally  guilty,  if  he 
adopts  the  already  formed  conspiracy  as  it 
then  stood. (a)  I  do  not  think  it  necessary, 
though  I  do  not  by  any  means  impugn 
the  doctrine  of  Judge  Ooleridge,  in  the 
general  way  in  which  he  laid  down  that 
proposition;  but  you  will  have  to  decide 
the  question  whether  or  not  Mr.  Tiemw, 
who  does  not  appear  to  hare  joined  the 
Association  until  the  3rd  of  October,  is  or 
is  not  to  be  visited  with  the  previous  acts 
of  that  Association,  it  will  be  for  you  to 
say — and  I  would  put  this  to  you  upon 
that  subject— did  he  adopt  the  previous 
acts  when  he  joined  the  Association  P  You 
will  recollect  this,  that  in  almost  all  the 
charges  of  crime,  for  which  the  several  tra- 
versers are  here  upon  their  trial,  the  acts 
were  for  the  most  part  committed  before 
the  2nd  of  October  1843,  when  he  joined ; 
and  though  the  general  way  in  which 
Judge  Coteridge  uba  laid  down  the  pro- 
position which  I  have  read  distinctly  to 
you,  would,  as  a  matter  of  course,  involve 
a  party  in  the  previous  guilt,  though  he 
did  not  join  the  association  until  a  late 
time,  yet  I  think  that  in  reference  to 
Mr.  Tiemey  I  should  put  the  question  to 
jon — if  you  be  satisfied  that  he  did  then 
join  it,  did  he  at  that  time  adopt  the 
association  as  it  stood,  with  all  its  acts 
and  criminalitv  (if  such  existed),  as  they 
then  did  exist  r 

Gentlemen,  before  I  go  into  the  observa- 
tions upon  this  particular  case,  I  should 
like  to  read  to  you  certain  observations, 
which  I  would  adopt  as  my  own,  in  a  case 
to  which  the  Court  was  referred  by  Mr. 
Shell  in  his  able  statement  in  behalf  of 
the  traversers — ^the  case  of  Bm  v.  Kvrwan, 
which  was  tried  in  the  Court  of  Queen's 
Bench  in  Ireland,  and  the  able  speech  of 
the  late  Mr.  Feter  Bwroioes,  who  was 
counsel  for  the  traversers.  Mr.  O^Connell 
appears  to  have  been  counsel  with  him. 
Of  Mr.  Btvrrowety  I  concur  fully  in  the 
statement  that  has  been  made  with  regard 
to  that  very  eminent  man ;  he  was  an  able 
and  a  most  constitutional  lawyer,  and  I 
believe  I  may  venture  to  say  of  him  with- 
out going  out  of  my  way,  that  there  was 
no  man  who  ever  appeared  before  a  Court 
to  whom  popular  rights  were  dearer,  or 
who  more  effectively  exerted  himself  on 
behalf  of  the  people  at  large.  If  he  had  a 
failing,  it  certainly  was  not  an  aristocrati- 
cal  bias  against  the  popular  rights ;  there- 
fore what  fell  from  him  upon  the  occasion 
when  he  made  that  speech,  to  which  Mr. 
SheH  referred,  is  very  worthy  of  considera- 
tion, and  is  not  altogether  inapplicable  to 
the  present  case.  In  page  203  of  his 
address  to  the  jury,  he  says  thus  : 

'  (a)  See  JUx  v.  Hunt,  1  St.  Tr.  N.S.  438 ; 
JRtg.  V.  Brittnin,  3  Cox  C.  C.  76  ;  Beg,  v.  Lacev, 
9  Cox  C.  C.  617,  524. 


''It  in  very  evident  that  to  assume  sach  a 
right,"  that  is,  a  right  to  represent  the  people, 
or  any  portion  of  them,  **  would  be  to  encroach 
upon  the  exclusive  privileges  of  the  House  ol 
Commons,  and  no  man  can  doubt  but  that  to  as- 
sume the  character  or  exercise  the  functions  of 
any  department  in  the  State,  legislative,  execu- 
tive, or  judicial,  is,  and  always  was,  a  high  mis- 
demeanour." 

I  subscribe  to  that  position.  In  page 
205  of  the  same  address  he  goes  on  thus : 

"Gentlemen  of  the  Jury,  we  are  surfeited 
with  visionary  notions  and  republican  declama- 
tions ;   we  have   lost  our  relish  for   the  old, 
I  hope  not  obsolete,  principles  of  liberty  so 
cherished  by  our  ancestors.    From  the  abuse  of 
things  of  ^e  highest  worth,  we  begin  to  fbr- 
ffet  thdr  value.    This,  Gentlemen,  is  a  most 
dangerous  state,  and  a  most  permanent  evil; 
every  important  invasion  of  a  ri^ht  has  been 
founded  upon  an  abuse  of  that  right,  and  has 
proceeded  through  the  apathy  created  by  such 
abuse.    Let  us  never  fall  into  this  vulgar  error. 
Let  us  give  to  the  Government  and  the  people 
their  legitimate  rights,  and  not  suffer  ei^er  to 
transgress.     Few  are  the  rights  reserved  to  the 
people,  or  which  can  be  reserved  under  a  staple 
Constitution ;  the  Legislature  must  be  sovereign. 
To  ascribe  to  it  actual  omnipotence  is  nonsense 
and  impiety  ;  but  to  ascribe  to  it  relative  omni- 
potence, is  rational.    No  power  can  question  or 
resist  its  acts  while  it  exists.    But  consistent 
with  this  acknowledged  supremacy  are  the  re- 
served popular  right  of  a  free  press  and  an 
unshackled  right  of  petitioning.    They  are  the 
great  pedestals  of  our  free  and  balanced  Consti- 
tution.   Impair  either,  and  it  totters ;  withdraw 
either,  and  it  falls,  and  crushes  the  people  and 
their  liberties.    Do  I  say  that  these  privileges 
are  incapable  of  abuse,  and  should  not  be  con- 
tracted in  their  exercise  by  law?     No;  but 
I  say  that  each  should  be  exercised  without 
previous  restraint.    Let  every  man  publish  at 
his  peril,  let  no  man  dare  exercise  any  previous 
control  over  him ;  but  if  he  publishes  a  public 
or  private  libel,  let  the  law  punish  him.    In  the 
same  way,  suffer  nothing  to  impede  the  pre- 
senting a  petition  ;  but  if,  under  ihe  pretext  of 
petitioning,  men  should  assemble  and  violate 
the  law,  vindicate  the  violated  law." 

Those,  GentloTDen,  are  the  sound  and 
constitutional  principles  that  were  thus 
announced  by  that  eminent  man  and  con- 
stitutional lawyer.  He  is  no  more  now. 
Gentlemen  of  the  Jury,  he  has  left  these 
sentiments  behind  him ;  and  Mr.  SheU 
(I  thank  him  for  it)  has  referred  me  to 
this  speech  in  his  very  able  address,  no 
doubt  as  having  his. assent  to  the  law,  as 
there  enunciated  by  that  distingoished 
man. 

Now,  Gentlemen,  what  is  the  law,  the 
violation  of  which  we  are  called  upon  to 
bring  into  judgment  against  the  traversers 
— I  anticipate  nothing  against  anybody 
here  yet->the  law  as  it  exists,  the  law  as 
it  has  existed  for  the  last  forty-three 
years,  the  law,  as  Her  gracious  Hi^iesty 
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has  by  her  Coronation  Oath  bound  herself 
and  sworn  to  maintain  itP  (Gentlemen, 
I  will  read  yon  the  Coronation  Oath,  or  at 
least  the  oommenoement  of  it,  as  g^ven  in 
Jndge  BlaeJc8tone*8  Commentaries: (a) 

"  The  Archbishop  or  Bishop  shall  saj:  <Will 
yoa  sAlemnlT  promise  and  swear  to  govern  the 
people  of  this  kingdom  of  England,  and  the 
dominions  thereto  belonging,  according  to  the 
statutes  in  Parliament  agreed  on,  and  the  law9 
and  customs  of  the  same  ? '  The  King  or  Queen 
shall  say,  *  I  solemnly  promise  so  to  do/  " 

That  is  the  Coronation  Oath.  Now 
what,  with  regard  to  this  country  and  its 
connections  with  Grreat  Britain,  are  the 
statutes  which  she  has  sworn  by  her 
Coronation  Oath  to  abide  by,  administer, 
and  preserve  P  We  have  heard,  Gentle- 
men, a  great  deal  of  assertion ;  we  have 
heard  a  vast  quantity  of  declamation; 
we  have  heard  much  of  complaints,  of 
grievances ;  we  have  heard  a  great  deal  of 
what  the  law  ought  to  be ;  we  have  heard 
you  called  upon  to  decide  whether  such  a 
law  ought  to  continue,  as  if  you  had  any 
power  of  making  a  decision  upon  the 
subject  at  all ;  the  law  of  this  realm,  as  it 
stands  by  the  Act  of  Union,  until  that  Act 
be  repealed,  is  the  only  law  that  yon  can 
take  into  your  consideration  upon  this 
subject.  That  is  the  law  which  the  Queen, 
by  her  Coronation  Oath,  has  sworn  to 
preserve;  and  it  is  idle  to  say,  that  in 
violation  of  that  law,  the  Queen,  as  she 
thinks  proper,  may  depart  from  that  law 
altogether,  call  a  Parliament  of  her  own 
in  Ireland,  of  her  own  motion,  in  concert 
with  the  people,  and  set  up  a  new  law  and 
a  new  Constitution  for  this  country,  in 
direct  violation  of  the  Act  of  Union,  which 
I  am  now  going  to  state  to  you. 

Gentlemen,  in  the  fortieth  year  of 
Charge  the  Third,  an  act  passed  for  the 
Union  of  Great  Britain  and  Ireland.(6)  It 
recites : 

"  Whereas  in  pursuance  of  His  Majesty's 
most  gracious  recommendation  to  the  two 
Houses  of  Parliament  in  Great  Britain  and 
Ireland  respectively,  to  consider  of  such  mea- 
sures as  miffht  best  tend  to  strengthen  aud 
consolidate  tne  connexion  between  the  two 
kingdoms,  the  two  Houses  of  Parliament  of 
Great  Britain,  and  the  two  Houses  of  Parlia- 
ment of  Ireland,  have  severally  agreed  and 
resolved, — That  in  order  to  promote  and  secure 
the  essential  interests  of  Great  Britain  and 
Ireland,  and  to  consolidate  the  strength,  power, 
and  resources  of  the  British  empire,  it  will  be 
advisable  to  concur  in  such  measures  as  may  best 
tend  to  unite  the  two  kingdoms  of  Great  Britain 
and  Ireland  into  ooe  kingdom,  in  such  manner 
and  on  such  terms  and  conditions  as  may  be 
established  by  the  Acts  of  the  respective  Parlia- 
ments of  Great  Britain  and  Ireland.*' 

(a)  p,  336. 

(6)  39  &  40  Geo.  8.  c.  67. 


There  is  the  recital  of  a  national  com- 
pact for  the  future  union  of  the  two 
countries  of  Great  Britain  and  Ireland 
sanctioned  by  their  respective  legisla- 
tures, in  the  same  solemn  way  in  which 
the  Act  of  Union  between  Great  Britain 
and  Scotland  had  been  transacted  and 
accomplished  one  hundred  years  before : 

"And  whereas  in  fhrtherance  of  the  said 
resolution,  both  Houses  of  the  said  two  Par- 
liaments respectively  have  likewise  agreed  upon 
certain  Articles  for  effectuating  and  establishing 
the  said  purposes  in  the  tenor  following: — 
Article  First,  *  That  it  be  the  first  Article  of  the 
Union  of  the  kingdoms  of  Great  Britain  and 
Ireland,  that  the  said  kingdom  of  Great  Britain 
and  Ireland  shall,  upon  the  first  day  of  January, 
which  shall  be  in  the  year  of  our  Lord  1801, 
and  for  ever  after,  be  united  into  one  kingdom 
by  the  name  of  *'The  United  Kingdom  of 
Great  Britain  and  Ireland ; "  and  that  the  royal 
style  and  titles  appertaining  to  the  Imperial 
Crown  of  the  said  United  Kingdom  and  its 
dependencies,  and  also  the  ensigns,  armorial 
flags,  and  banners  thereof,  shall  be  such  as  His 
Majesty,  by  His  royal  proclamation,  under  the 
great  s^  of  the  United  Kingdom,  shall  be 
pleased  to  appoint.' " 

By  that  Article,  from  the  passing  of  the 
Act  of  Union,  the  kingdom  of  Great 
Britain  ceased  to  exist,  the  kingdom  of 
Ireland  ceased  to  exist;  and  instead  of 
those  two,  there  was  formed  one  United 
Kingdom  under  the  style  and  title  of 
*<the  United  Kingdom  of  Great  Britain  and 
Ireland." 

Not  one  king  thenceforth  having  two 
kingdoms  under  his  dominion,  but  from 
thenceforth  one  king,  having  one  kingdom 
designated  as  in  the  Article;  and  the 
idea  that  the  Queen  of  Ireland  may  be 
treated  or  dealt  with  as  the  queen  of  a 
separate  kingdom,  is  absurd,  is  seditious. 
Until  the  law  be  altered  by  the  proper 
authority — (which  I  do  not  say  out  it 
may) — but  while  the  law  remains  as  it  is 
up  to  chis  time,  as  it  has  been  during  the 
wnole  of  the  year  18^,  and  the  preceding 
years  that  have  intervened  since  the 
passing  of  the  Act  of  Union,  there  is  one 
sovereign  over  one  kingdom,  incapable 
by  himself  of  treating  with  any  class  of 
his  subjects  except  the  Legislature,  with 
regard  to  a  new  Oonstitution,  or  new  laws 
with  respect  to  any  part  of  the  United 
Kingdom.  And  I  say,  moreover,  what- 
ever subject  would  take  upon  himself  to 
inculcate — ^to  proclaim  amongst  the  sub- 
jects of  this  part  of  the  United  JCingdom — 
that  he  or  anybody  else,  abstracted  from 
the  Legislature,  had  a  power,  either  sepa- 
rately oy  himself,  or  jointly  with  any 
portion  ef  the  inhabitants  of  this  part  of 
the  United  Kingdom,  of  treating  with  the 
Queen  for  the  abrogation  of  the  existing 
law,  and  to  put  in  its  place  a  new  law, 
such  aa  we  have  heard  auggeeted,  ia 
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i  if  Her  Majesty  was 


guilty  of  an  offence,  is 
of  sedition ;  and  that  i 
pleased  to  condescend  to  treat  and  negoti 
ate  with  him  separately  irora  her  Parlia- 
ment, and  to  adopt  his  suggestioDS,  she 
has  not  the  power  of  doing  it  without  vio- 
lating her  Coronation  Oath. 

[The  learned  judge  proceeded  to  refer 
to  the  second  Article,  relating  to  the  royal 
succession,  and  to  the  third  Article  :  ] 

"  That  it  be  the  third  Article  of  Union  that 
the  said  United  Kingdom  be  represented  in  one 
and  the  same  Parliament,  to  be  styled  *  the  Par- 
liament of  Great  Britain  and  Ireland/  " 


Gentlemen,  the  Judges  of  our  Courts 
are  boand  to  administer  the  law  as  they 
find  the  law  constructed   by  its  proper 
authorities.     We  have  sworn  to  preserve 
these  laws,  to  administer  justice  according 
to  those  laws ;  and  we  have  no  power,  if 
we  have  the  disposition,  to  take  upon  our- 
selves— ^nor  have  you,  Gentlemen  of  the 
Jury,  to  take  upon  yourselves — the  power 
of  altering  those  laws,  which  have  been 
passed  as  such,  by  the  King,  Lords,  and 
Commons  of  the  country  as  by  law  estab- 
lished.   It  would  be  introductory  of  the 
wildest  anarchy  and  confusion,  if  any  man, 
or  set  of  men,  abstracted  from  the  Parlia- 
ment, were  permitted  to  say  :  **  We  do  not 
like  this  law  as  it  has  been  passed  by  the 
Legislature ;  we  think  it  was  not  properly 
pa.ssed;    we    think    there  were    reasons 
which  ought  to  have  prevailed  against  it, 
and  therefore  we  are  not  bound  in  con- 
science longer  to  dbey  it."    Any  man  who 
inculcates  publicly  that  doctrine  is  guilty 
of  sedition.     It  is  not,  Gentlemen,  for  us, 
or  for  you,  or  for  any  set  of  men,  or  any 
set  of  individuals  abstracted  from  Parlia- 
ment, to  take  that  power  and  responsi- 
bility upon  themselves.     The  law  permits 
it  to  noDody  excepting  the  Legislature  of 
the  country,  which  consists  of  the  Queen, 
Lords,  and  Commons,  as  settled  by  the 
terms  of  the  Act  of  Union. 

[The  learned   judge    referred   to    the 
fourth  and  eighth  Articles.] 

Which  Act  was  forthwith  carried  into 
effect.  There,  then,  Gentlemen,  is  the 
law  ratified  by  King,  Lords,  and  Com- 
mons of  both  countries,  and  that  is  to  be 
for  ever  the  law  of  this  land,  which  Her 
Majesty  the  Queen  has  by  her  Coronation 
Oath  sworn  to  preserve ;  and  let  no  man 
presume  to  attempt  to  effect  an  alteration 
in  this  law  by  illegitimate  or  violent 
means,  by  threats  of  violence  or  other  such 
shifts.  But,  let  me  not  be  misunderstood. 
There  is  a  way  in  which  grievances,  if 
they  exist,  are  to  be  redressed  and  set  to 
rights.  Recollect  the  doctrine  of  that 
constitutional  lawyer,  Mr.  Burrowea,  that 
**the  omnipotence  of  the  Legislature 
must  be  acknowledged  in  any  well  regu- 
lated state." 


Gentlemen,  Mr.  Sheil  required  me, 
when  1  should  charge  you  in  this  oase,  to 
advert  to  the  doctrine  of  Baron  Alderson 
in  his  charge  to  the  Grand  Jury,  in  the 
case  of  the  Queen  v.  Vincent,  (a) 

**  There  is  one  case  in  the  calendar  to  whidi 
it  is  desirable  that  I  should  address  you.  In 
that  case  four  persons  are  charged  with  having, 
*on  the  1 9th  of  April,  at  Newport,  unlawfully 
met,  with  divers  other  persons  calling  them- 
selves Chartists,  unlawf ally  intending  to  disturb 
the  peace  of  this  realm,  and  to  excite  discontent, 
disaffection,  and  hatred  to  the  Government  and 
Constitution  of  the  country.* " 

That  is  very  like  the  object  alleged  to 
he  the  illegal  object  of  the  traversers  in 
the  charge  of  conspiracy  upon  which  they 
are  now  standing  their  triu. 

"  It  will  be  for  you  to  say  upon  the  evidence, 
whether  these  persons  have  outstepped  the  line 
of  their  duty,  and  instead  of  confining  themselves 
to  the  temperate  and  proper  representation  of 
such  grievances,  which  they  either  endure,  or 
think  they  endure,  have  constituted  themselves 
into  that  which,  in  point  of  law,  is  an  unlawful 
assembly  of  the  people.    To  ascertain  what  is 
an  unlawful  assembly,  it  is  well  that  we  should 
see  what  our  best  lawyers  have  laid  down  with 
respect  to  unlawful  assemblies."  [Alderson,  B., 
cited    Hawkins    and    the    ruling    of  Bayley, 
J.,  in  i?ar  x,  Hunt.J    "You  wiU  investigate 
the    circumstances  under  which  the  assembly 
took  place — whether  the  individuals  who  pre- 
sided  and  were  present  were  so  by  previous 
concert,  or  accidentally  having   met;   and   if 
they  met  by  previous  concert,  you   will   in- 
quire whetlier  they  have  met  at  unseasonable 
hours  of  the  night~if  they  have  met  under 
circumstances  of  violence  and  danger — if  they 
have  been  armed  with  offensive  weapons  or  used 
violent  language— if  they  have  proposed  to  set 
the  different  classes  of  society  at  variance  the 
one  with  the  other,  and  to  put  to  death  any  part 
of  Her  Majesty's  subjects  ;  if  any,  aU,  or  most 
of  these  things  should  appear  before  you,  there 
will,  I  think,  be  little  difficulty  in  saying  that  an 
assembly  of  such  persons  under  such  circum> 
stances,  for  such  purposes,  and  using  such  lan- 
guage, is  a  dangerous  one,  which  cannot  be 
tolerated  in  a  country  governed  by  laws  ;  and 
it  is  but  doing  unto  others  as  you  would  they 
should  do  unto  you,  to  repress  meetings  of  that 
description  ;  because  what  right  have  any  per- 
sons to  do  that  which  produces  terror,  incon- 
venience, and    dismay    among    their    ftUow- 
subjects  ?  " 

Would  there  be  any  difference  if  these 
fellow-subiects  happened  to  be  the  Legis- 
lature of  the  country  P—  **  which  produces 
terror  and  dismay  among  their  fellow- 
subjects."  This  was  the  case  which  Mr. 
Sheil  required  me  to  read,  and  I  could  not 
read  one  part  without  reading  the  whole. 

"Let  me  not,  however,  be  misunderstood. 
There  is  no  doubt    that  the  people  of    this 
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country  have  a  perfect  right  to  meet  for  the  I 
purpose  of  stating  what  are,  or  even  what  they 
consider  to  he,  their  grievances.     That  right  they 
always  have  had,  and  I  trust  alwajs  will  have." 

And  80  do  I. 

**  But  in  order  to  transmit  that  right  unim- 
paired to  posterity  "— 

you  recollect  the  way  in  which  Mr.  Bur- 
rowes  stated  many  of  our  valuable  rights 
and  privileges  were  lost  by  the  abuse  of 
them — 

**  But  in  order  to  transmit  that  right  uuimpaired 
to  posterity,  it  is  necessary  that  it  should  be 
regulated  by  law  and  restrained  by  reason. 
Therefore  let  them  meet,  if  they  will,  in  open 
day,  peaceably  and  quietly,  and  they  will  do 
wisely  when  they  do  so  under  the  sanction  of 
those  who  are  the  constituted  authorities  of  the 
country." 

Who  does  that  represent  P 

**  To  meet  under  irresponsible  presidency  is  a 
dangerous  thing ;  nevertheless  if,  when  they  do 
meet  under  that  irresponsible  presidency,  they 
conduct  themselves  with  peace,  tranquillity,  and 
order,  they  will  perhaps  lose  their  time,  hut 
nothing  else.  They  will  not  put  other  people 
into  alarm,  terror,  and  consternation  " — 

though  it  happens  to  be  the  King's 
Oovemment. 

*•  They  will  probably  in  the  end  come  to  the 
conclusion  that  they  have  acted  foolishly  ;  but 
the  constitution  of  this  country  does  not  (God 
be  thanked)  punish  persons  %ho,  meaning  to  do 
that  which  is  right  in  a  peaceable  and  orderly 
manner,  are  only  in  error  in  the  views  which 
they  have  taken  on  some  subject  of  political 
interest." 

Now  there  is  not  one  word  of  that 
charge  in  which  I  do  not  fully  concur,  and 
to  which  I  am  not  fully  satisfied  to  sub- 
scribe upon  every  occasion.  Now,  Gen- 
tlemen, mind  what  the  same  Judge  in  a 
few  pagos  afterwards  in  the  same  case 
Bays,  when  he  comes  to  charge  the  jury 
who  were  trying  Vincent  on  the  bill  of  in- 
dictment that  was  found  by  the  Grand 
Jury  on  that  charge  which  he  had  pre- 
viously delivered,  and  which  I  have  read 
to  you.  And  first  as  to  charging  the  tra- 
versers with  an  unlawful  conspiracy : 

*'The  indictment  also  contains  charges  of 
conspiracy,  which  is  a  crime  " — 

now  this  is  one  of  the  latest  oases  we 
have — 

"  which  is  a  crime  which  consists  either  in  a 
combination  or  agreement  by  persons  to  do  some 
illegal  act,  or  a  combination  and  agreement  to 
effect  a  legal  purpose  by  illegal  means.  The 
purpose  that  the  defendants  had  in  view,  as 
stated  by  the  prosecutors,  was  to  excite  dis- 
affection and  discontent,  but  the  defendants  say 
that  their  purpose  was  by  reasonable  arguments 
and  proper  petitions  to  obtain  the  five  points 
mentioned   by  their  learned   counsel.     If  that 


wore  so,  I  think  it  is  by  no  means  illegal  to 
petition  on  those  points." 
To  petition. 

**  The  duration  of  parliaments  and  the  extent 
of  the  elective  franchise  have  under^rone  more 
than  one  change  by  the  authority  of  Parliament 
itself." 

That  is  the  legal  tribunal. 

Attend  to  what  follows ;  this  Judge  has 
been  laying  down  this  constitutional  law, 
for  which  he  is  so  deservedly  held  in  high 
estimation  by  Mr.  Sheil  and  every  other 
lawyer. 

"If,  however,  the  defendants  say  that  they 
will  effect  these  changes  by  physical  force,  that 
is  an  offence  against  the  law  of  the  country.  No 
civilized  society  can  exist  if  changes  are  to  be 
effected  in  the  law  by  physical  force.  And  if 
eminent  persons  have  done  as  the  learned  counsel 
has  stated,  and  their  conduct  were  to  come  before 
us  in  a  Court  of  Justice,  we  should  (however 
painful  it  would  be  to  be  placed  in  such  a  situa- 
tion) act  towards  theA  also  exactly  as  we  ought 
now  to  act  toward  the  present  defendants." 

Now,  Gentlemen  of  the  Jury,  there  is 
the  constitutional  law  laid  down  by  this 
very  eminent  constitutional  lawver.  Baron 
Alderson,  No  man  is  more  highly  re- 
spected in  the  profession,  and  no  man  is 
more  eminent  upon  the  English  bench  of 
justice. 

Whiteside ;  I  believe  they  were  acquitted 
of  the  conspiracy,  my  lord. 

Pennepather,  L.C.J. :  Bat  they  were 
found  guilty  of  unlawful  assembly.  That 
is  not  part  of  what  Baron  Alderson  said. 

Gentlemen  of  the  Jury,  let  us  not  be 
misunderstood — as  Baron  Alderson  said, 
let  me  not  be  misunderstood.  If  a  man 
has  a  grievance — if  any  set  of  men  have  a 
grievance,  or  if  they  think,  or  fancy  they 
have  a  grievance,  it  is  no  crime  for  a  man 
to  have  the  grievance,  or  to  think  he  has 
it ;  it  is  no  crime  to  make  a  mistake  with 
regard  to  his  political  position  in  respect 
of  that  alleged  grievance.  He  has  a  right 
also  to  communicate  freely  his  sentiments 
upon  that  subject  to  his  fellows,  similarly 
circumstanced  or  otherwise.  He  has  a 
right  to  make  that  commnnication  not 
merely  to  his  friends  or  fellow-subjects, 
but  to  strangers ;  he  has  a  right  to  make 
thoB^  communications  and  those  com- 
plaints wherever  he  goes,  if  he  thinks  fit. 
Even  if  he  should  attend  a  public  meeting, 
however  large  that  meeting  may  be,  it 
may  happen  indeed  to  be  dangerous  in 
regard  to  the  consequenc-es  that  may  fol- 
low from  it,  but  the  mere  fact  of  its  being 
a  public  meeting  is  no  reason  why  a  man 
who  has  a  grievance,  or  thinks  he  has, 
should  not  attend  that  meeting,  to  make 
a  statement  of  what  he  conceives  he  has 
to  complain  of,  and  bo  upon  the  principle 
of  free  discussion  endeavour  to  get,  by 
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peaoeable  means,  as  many  allies  and  adro- 
cates  in  support  of  his  alleged  grievanoe 
as  he  can  procure.  That,  Gentlemen,  is 
no  crime,  that  is  the  law,  and  the  liberal  it  j 
of  the  law,  as  stated  by  Baron  Alderson, 
"God  forbid  we  should  ever  be  without  it ;" 
and  so  I  saj  too.  Bnt,  Gentlemen,  in 
order  to  disseminate  the  knowledge  of 
those  ffrieTanoes,  he  must  take  care  not 
to  infrmge  upon  the  rights  and  privilegeg 
of  others  ;  and  he  is  the  more  bound  to  be 
careful  as  to  the  effect  of  what  he  does,  if 
the  assembHes  which  he  attends  are  con- 
gregated in  such  masses  and  multitudes 
as  to  excite  terror  and  alarm,  either 
amongst  the  neighbouring  noople  or 
amongst  those  who  are  bound  to  watch 
over  and  preserve  the  peace  and  constitu- 
tion of  the  country.  If  he  goes  with  arms 
it  is  the  more  likely  that  the  law  will  be 
infringed,  but  if  he  goes  without  arms 
(which  has  been  the  case  always  here),  it 
does  not  follow,  theref<#e,  that  that  meet- 
ing will  be  lawful.  I  do  not  mean  to  say 
that  the  mere  attending  the  meeting, 
however  large  the  numbers  may  be,  if  no 
breach  of  the  peace  be  committed,  nor 
tendency  to  a  breach  of  the  peace,  at  the 
time,  or  immediately  ensuing  the  meeting 
— I  do  not  mean  to  say  that  his  attending 
such  a  meeting  under  such  circumstances 
will  be  necessarily  unlawful.  I  do  not 
mean  to  say  that  it  would  be  necessarily 
lawful.  I  shall  explain  that  by-and-by; 
but  there  is  nothing  in  the  mere  fact  of 
the  assemblaee  of  the  people  that  renders 
that  an  illegal  act.  But  m  order  to  make 
the  meeting  unlawful  it  would  not  be  neces- 
sary, though  in  fact  the  peace  was  not 
broken,  that  therefore  the  parties  should 
not  be  guilty  of  the  offence  of  exciting 
and  creating  terror  and  alarm  amongst 
Her  Majes^r's  subjects.  The  meeting 
may,  though  the  parties  went  to  it  un- 
armed, have  been  attended  with  demon- 
strations of  physical  force  that  would 
reasonably  have  excited  fear,  terror,  or 
alarm  amongst  the  peaceable  subjects  of 
Her  Majesty  in  tlie  neighbourhood, 
whether  there  was  cause  for  it  or  not, 
beyond  the  enormous  mass  and  multitude 
of  persons  assembled ;  and  if  persons  wero 
alarmed  and  terrified  by  that  mas^  and 
multitude  so  assembling,  why,  then,  the 
terror  so  caused  would  have  shown  that  to 
be  an  illegal  assembly,  for  which  the 
parties  so  assembling  would  be  answer- 
able. But  it  is  not  necessary  that  that 
should  have  been  the  state  of  things,  in 
order  to  make  that  an  unlawful  assembly. 
Suppose  the  parties  all  went  to  that  great 
meeting  in  ever  such  great  multitudes ; 
suppose  they  went  without  arms ;  sup- 
pose they  conducted  themselves  with  great 
propriety  and  regularity;  suppose  t.o 
breach  of  the  peace  was  committed ;  sup- 


pose there  was  no  tendency  to  a  breach  of 
the  peace — all  those  facte  might  concur 
towards  the  establishment  of  the  innocence 
of  that  meeting,  and  yet,  Gentlemen  of 
the  Jury,  that  meeting  might  have  been 
an  illegal  assembly,  and  every  person 
attending  it  would  be  guilty  of  a  misde- 
meanor.(a)  Suppose  wat  the  object  of 
collecting  those  hundreds  and  thousands  of 
persons  was  not  for  the  purpose  of  com- 
mitting a  breach  of  the  peace;  suppose 
they  had  an  ulterior  ana  more  remote 
object;  suppose  it  was  not  for  the  pur- 
pose of  terrifying  the  neighbours ;  but 
suppose  that  the  parties  who  collected 
that  mass  and  multitude  together  did  so 
for  the  purpose  of  making  a  demonstration 
of  immense  force  and  physical  power, 
guided  and  actuated  bv  the  will  ana  com- 
mand of  the  person  who  had  caused  that 
multitude  to  assemble  for  the  purpose 
of  making  an  exhibition  to  those  with 
whom  he  had  to  do,  to  those  who  were 
the  legal  legislators  of  the  country; 
and  that  his  object  in  calling  all  those 
people  together — his  object  in  assembling, 
dispersing,  recalling  them,  was  to  do 
that  with  the  ^eatest  possible  notoriety — 
suppose  he  did  it  in  the  open  day,  where 
all  the  world  could  see  and  hear  him,  and 
that  he  had  as  his  object  to  overawe  the 
Legislature,  who  were  likely  to  have  to 
consider  certain  political  subjects  in  which 
he  had  his  own  vifews  and  his  own  interests 
— for  the  purpose  of  deterring  the  Legisla- 
ture and  the  Government  of  the  country 
from  a  free  and  cool  deliberate  judgment 
on  the  subject :  if  that  were  his  object  in 
causing  and  procuring  that  demonstration, 
then,  Gentlemen,  I  say  that  that  is  an 
illegal  object  in  him,  and  in  all  who  con- 
cur and  are  agreed  with  him  in  procuring 
such  means  for  such  an  end. 

Now  I  do  not  say  that  I  suppose 
that  any  of  the  traversers  are  guilty ;  I 
am  merely  explaining  what  I  take  to  be 
the  clear  and  incontestable  law  on  this 
subject.  I  admit  to  the  full  extent  the 
principle  of  full  and  fVee  discussion,  cool 
and  deliberate  consideration.  I  do  even 
admit  of  warm  arguments  in  support  of 
political  views.  They  may  be  not  only 
admissible,  but  thev  may  be  quite  neces- 
sary and  right  for  mformation  of  all  those 
who  may  have  to  deal  with  the  subject  in 
question— to  enable  them  to  come  to  a 
right  conclusion  as  to  the  course  in  which 
they  should  advise  Her  Majesty  to  act 


(a)  See  below,  pp.  724,  779 ;  also  Redford  v. 
Birley,  1  St.Tr.  N.  S.  1071 ;  Rex  v.  Htmt,  ib, 
171 ;  Rerw.Morri8yib.52\;R€XY.Fusseil,lS4B, 
Treasury  Solicitor's  shorthand  note;  Reg.  v. 
MeNaughton (Ir.),  14 Cox C. C. 576 ;  0*Keliyy, 
Harvey  (Ir.)  16  Cox  C.  C.  436 ;  Reg,  v.  Bums, 
16  Cox  C.  C.  366  ;  Dioey.  Law  of  the  Constitu- 
tion, p.  481. 
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with  regard  to  that  partionlar  qnestion. 
But  I  shoald  be  glad  to  know,  are  the  Par- 
liament of  the  country,  or  the  Queen's 
Ministers,  or  those  who  are  intrusted, 
necessarily  intrusted,  with  the  manage- 
ment of  state  affairs — ^are  they  to  be  the 
onlv  persons  in  the  oountir  who  are  not 
to  have  the  benefit  of  free  discussion,  and 
the  benefit  of  fair,  cool,  impartial  delibera- 
tion P  Are  they  to  lay  aside  fair  discus- 
sion and  deliberate  judgment,  and  to  be 
influenced  and  led  astray  by  the  intimida- 
tions of  fear,  or  the  aemonstrations  of 
physical  power  and  force  P  If  the  mem- 
bers of  the  Legislature  think  proper  in 
their  judgments  to  come  to  a  different 
opinion  upon  this  or  that  f>olitical  subject, 
are  they  tne  only  persons  who  are  not  to 
have  the  advantage  of  free  and  full  dis- 
cussion P  Are  they  to  be  told,  here  are 
hundreds  of  thousands  of  fighting  men — 

'  they  are  all  peaceable — ^there  is  no  breach 
of  the  law — tney  coalesce  with  no  illegal 
bodies — they  are  warned  and  advised  to 
keep  out  of  secret  societies — they  have 
been  guilty  of  no  breach  of  the  law — ^they 
have  not  appeared  in  arms,  but  they  are, 
physically  speaking,  the  finest  peasantry 
in  the  world,  they  stand  number  one  in 
the  class  of  nations ;  and  you  may  differ 
from  me  if  yon  like,  but  take  care ;  the 
first  step  you  take,  those  masses  that  are 
now  dissolving  at  mv  command  "  like 
snow  under  my  feet,  will  reassemble  at 
mj  call,  and  then  what  will  be  the  step 
that  >Ott  will  take?  Take  care  of  that. 
Now  is  that  the  way  in  which  the  Iransac- 
tions  of  the  Government  of  the  country  are 
to  be  infiuenced  P  I  have  no  hesitation  in 
sabring.  Gentlemen,  if  you  come  to  be  of 
opinion  that  that  was  the  object  of  the 
persons  who  collected  those  multitudinous 

^  meetings  one  after  another  all  over  the 
country — if  you  be  of  opinion  that  their 
object  was  not  what  they  professed,  to 
consider  of  grievances,  to  talk  of  and  dis- 
cuss them,  to  lay  a  petition  before  that 
Parliament,  the  legality  of  whose  existence 
they  are  denying— if  you  believe  that  that 
was  not  their  object,  but,  on  the  contrary, 
that  it  was  for  the  purpose  of  procuring 
changes  by  intimidation  and  overawing 
the  counsels  of  the  Legislature  and  the  Go- 
vernment of  the  State»  then  I  am  of 
opinion,  Gentlemen,  that  in  that  latter 
case,  and  with  that  latter  object,  their 
object  was  unlawful,  and  if  more  than  one 
have  concurred  to  procure  it  by  unlawful 
means,  they  are  guilty  of  the  act  of  con- 
spiracy. 

Before  we  go  to  the  consideration  of  the 
particular  case  of  each,  I  will  make  some 
rnrther  observations  which  seem  to  me  to 
apply  to  the  case  of.  all.  The  traversers 
one  and  all  say  that  they  are  Be  peal- 
erg.      They  say   that    by   means    of  the 
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Union  they  have  suffered  grievances.  I 
will  not  now  enter  into  the  allegations 
which  have  been  put  forward,  and  with 
which  this  Court  was  occupied  for  several 
days,  as  to  the  manner  in  which  the 
Act  of  Union  was  carried.  It  is  forty- 
three  years  ago  since  the  King,  LorcEs, 
and  Commons  of  the  two  countries  passed 
that  Act  of  Parliament;  and  by  their 
common  concurrence  the  Act  of  Union  has 
continued  in  force,  and  is  in  force,  up  to 
this  hour.  Very  many  Acts  of  Parlia- 
ment have  been  passed  within  the  last 
foiiiy-three  years  by  the  United  Parlia- 
ment. In  those  Acts  of  Parliament,  the 
members  who  were  returned  for  Ireland, 
the  members  who  were  returned  for  Scot- 
land, the  members  who  were  returned  for 
England,  all  had  their  share.  Very  many 
most  important  Acts  of  Parliament  have 
been  passed,  which  ought  to  have  been 
passed  according  to  the  deliberative  judg- 
ment of  the  united  Parliament — not  one 
part  of  the  kingdom  taking  on  itself  to 
judge  or  act  for  the  other,  but  of  the  entire 
Parliament,  with  its  concurrent  Legis- 
lature. I  need  not  say  among  these — 
it  has  been  referred  to  over  and  over  again 
— was  the  Act  of  Oatholic  Emancipation. 
And  no  emancipated,  as  it  is  called, 
Boman  Catholic  of  Ireland  would  be  en- 
titled to  stand  in  the  position  in  which  he 
now  stands,  or  exercise  those  rights  which 
he  deservedly  enjoys,  if  it  were  not  for 
that  Act,  passed  by  that  Parliament, 
which  is  alleged  to  be,  as  they  assert, 
totally  incapable  of  passing  any  Act.  The 
Beform  Act  in  the  same  way;  and  a 
variety  of  other  Acts  more  or  less  conver- 
sant with  popular  rights.  And  observe 
this,  that  in  the  Beform  Acts  for  England 
and  Scotland,  the  Irish  members  gave 
their  votes  and  their  voices,  and  they 
concurred  in,  or  might  have  altered,  those 
Acts  as  they  passed  through  the  Leg^isla- 
ture.  K  the  proposition  be  true,  which  I 
have  so  often  heard  contended  for,  that 
the  Act  of  Union  was  a  nullity,  and  if  Mr. 
O'OonweW  was  right  in  proclaiming  it  so 
to  hundreds  of  thousands  assembled  at 
Mullaghmast  and  elsewhere,  the  result 
would  be  that  Mr.  0*OonneU  would  have 
no  right  to  sit  in  the  Imperial  Parliament, 
and  no  emancipated  Boman  Catholic 
would  be  entitled,  as  a  free  citizen,  to  the 
rights  and  privileges  which  he  eigoys  as 
such. 

Gentlemen  of  the  Jury,  the  traversers  are 
all  accused  of  forwarding,  whether  by  means 
legal  or  illegal  will  be  the  question  for 
you,  the  rer^  of  that  Act  of  Parliament, 
the  Act  of  Union ;  and  if  the  last  propo- 
sition I  have  stated  to  you  were  correct, 
it  would  render  it  useless  for  these  per- 
sons, or  any  of  them,  to  take  the  present 
step.     If  the  Act  of  Union  be  void,  where 
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is  the  neoessity,  or  where  the  power,  for 
repealing  a  nnllity  P  The  two  things  are 
inconsistent ;  for  the  Repeal  of  the  Unioa, 
in  the  eyes  of  reason  and  oommon  seuse. 
pre-snpposes  the  existence  of  the  Act  of 
Union.  We  have  no  right  to  discnss  the 
merits  of  those  qnestions.  We  most  take, 
as  I  have  already  stated  to  yon,  the  Act  of 
Union  as  in  fall  force ;  and  even  if  yon  had 
the  power  (which  yon  clearly  have  not)  to 
interfere  with  it  directly  or  indirectly,  it 
wonld  be  very  difficolt  indeed  for  me  to 
tell  yon  whether  yon  ought  to  exercise 
that  power  in  justice,  reason,  and  common 
sense. 

Qentlemen,  a  great  many  years  a^  Mr. 
O*0onnell  appears  to  have  entertamed  a 
strongly  grounded  opinion  againsb,  per- 
haps the  validity,  but  certainly  the  pro- 
priety, of  the  Act  of  Union.  In  the  vear 
1799,  before  the  Act  of  Union  passed,  he 
has  gi^en  in  evidence  that  he  attended  a 
meeting  in  Dublin,  regularly  constituted 
and  regularlv  assembled,  at  which  he 
made  a  speech,  and  declared  those  senti- 
ments in  pnbHc.  That  was  given  in  free 
discussion,  and  nobody  prevented  his 
doing  so ;  everybody  perhaps  did  not 
agree  wilJi  him,  but  that  is  another 
matter.  He  had  the  right,  he  exercised 
the  right  of  delivering  his  sentiments  in 
public  day,  open  to  all  the  world.  But 
what  has  that  to  say  to  the  question 
whether  he  was  guilty  or  not  of  what  took 
place  in  1843,  something  more  than  forty- 
three  years  after  he  attended  that  meeting 
and  made  that  speech?  It  is  perfectly 
irrelevant.  In  1810  he  attended  another 
meeting ;  this  was  ten  years  after  the  Act 
of  Union  had  been  in  force  and  operation. 
This  last  meeting  was  a  meeting  regularly 
convened ;  not  by  irresponsible  authority, 
not  great  masses  of  persons  assembling 
under  no  control,  but  a  meeting  convened 
hj  the  High  Sheriff  or  Sheriffs  of  the 
city  of  Dublin,  at  which  there  was  a  full 
attendance  of  a  great  number  of  most 
respectable  gentlemen,  perhaps  persons  of 
hign  rank  within  the  city  ot  Dublin. 
Every  freeman  and  freeholder  was  invited 
to  attend — ^was  invited  to  attend  for  the 
purpose  of  free  discussion,  and  giving  his 
deliberate  opinion  as  to  what  should  be 
done,  either  in  concurring  in  a  petition 
for  Repeal  of  the  Union,  or  the  contrary. 
Mr.  O'OonneU  attended  there ;  Mr.  O'Oon- 
ndl  did  what  he  had  a  perfect  right  to  do 
-delivered  his  sentiments  in  public,  with- 
out fear  or  without  control ;  as  far  as  he 
confined  himself  to  free  discussion,  giving 
no  undue  offence  to  anybody  present,  he 
had  a  right  so  to  deliver  himself,  and  so 
he  did.  Now  what  has  that  to  say  to 
the  events  of  1843  P  I  confess  it  is  the 
tirst  time  I  ever  knew  of  a  man  or  set  of 
men,  accused  of  a  specific  crime  or  crimes 


in  the  year  1843,  seeking  to  justify  him- 
self from  that  charge,,  by  proof  of  what  he 
or  they  respectively  did  forty  or  thirty  or 
twenty  years  before.  Does  this  show 
amrthing  like  a  continuity  of  purpose  P 
What  a  person  expressed  in  the  way  of 
political  rights  at  one  time,  may  be  given 
m  evidence  to  show  his  intentions  as  to 
certain  expressions  or  acts  done  by  him 
twelve  years  afterwards,  as  in  the  case  of 
Home  Toohsi  is  it  to  be  inferred  from 
that,  that  therefore,  in  what  is  not  a 
similar  case,  or  anything  like  a  similar 
case,  a  similar  course  of  proceeding  may 
be  pursued  P  Now  there  is  this  wide 
difference  between  the  two.  Home  Tooke 
was  accused  of  very  questionable  matter, 
both  as  to  what  he  wrote,  and  as  to  what 
he  did,  and  he  was  permitted  to  g^ve  a 
construction  to  that  questionable  matter, 
on  the  principle  of  continuity  of  purpose, 
and  to  give  a  colour  (perhaps  the  true 
colour)  to  the  matter  for  which  he  was 
then  tried,  by  the  evidence  of  his  previous 
opinions  and  acts,  though  they  had  taken 
place  and  been  expressed  several  years 
before.  The  circumstances  were  siDular ; 
the  existence  of  them  gave  a  character  to 
the  position  in  which  Home  Toohe  stood ; 
they  were  properly  admitted  in  that  case. 
Can  that  be  said  of  the  present  caseP 
Public  speeches  made  at  a  public  meeting, 
convened  by  the  Sheriffs  of  the  city  of 
Dublin  in  the  one  case,  and  the  Lord 
Mayor  in  the  other — ^public  speeches 
made,  resolutions  passed,  petitions  for- 
warded to  the  Grown,  and  presented  by 
the  city  representatives — ^wnat  analogy 
has  that  to  the  position  in  which  Mr. 
Daniel  O'OowneU  is  represented  to  have 
stood  in  1843  P  Were  these  meetings 
convened  by  the  magistrates  P  Was  there 
any  one  magistrate  present—were  they 
convened  magisterially  P  Was  any  of 
them  convened  magisterially  P  Not  one, 
that  I  am  aware  of.  Were  any  of  them 
convened  by  orders  and  directions  of  the 
National  Repeal  Association  P  We  have 
Mr.  0*OonneW$  answer  to  that,  stating 
the  number  of  monster  meetings  which  he 
had  caused  to  be  convened  for  his  own  pur- 
poses. The  cases,  therefore,  are,  in  tneir 
existing  circumstances,  quite  different. 
But  supposing  that  were  not  so :  after  all, 
what  is  the  meaning  of  those  words  **  oon- 
tinuity  of  purpose  "  ?  I  have  no  objection 
to  its  goinff  to  the  JiLry  on  that ;  it  must 
go  to  tne  tiury,  and  you  shall  have  the  ftill 
benefit  of  it. 

Now  in  the  year  1843  there  had  sub- 
sisted for  a  considerable  time,  as  much  at 
least  as  three  years  before,  an  assooiatioa 
in  the  city  of  Dublin,  which  was  called  the 
National  Repeal  Association.  Sir  Ooleman 
O'Loghlen  was  desirous  that  I  should  take 
notice  (and  it  is  very  right  you  should 
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take  notice,  gentlemen),  that  in  a  short 
time,  I  belieYe  a  few  months  after  iJie 
formation  of  the  Bepeal  Association,  an 
improvement  was  made  upon  its  name  by 
the  introduction  of  the  word  "Loyal," 
and  that  from  thenceforward  it  bore,  and 
has, borne,  the  name — The  Loyal  National 
Bepeal  Association;  whether  that  be  or 
not  of  any  importance  is  for  you  to  judge. 
It  is  now  *  *  The  Loyal  National  Repeal  Asso- 
ciation j"  siet  nomtma  umbra,  whether  yon 
think  ijiere  is  anything  in  that  or  not,  it 
is  for  you  to  say.  At  that  Association  Mr. 
O'CowneU  obtained  and  possessed  un- 
questionably an  authority,  I  would  say — 
but  I  believe  he  has  said  so  himself— 
bordering  upon  absolute.  Now  during 
the  existence  of  that  Association,  meetings 
were  held  in  a  particular  part  of  Dublin, 
where  speeches  were  made  from  time  to 
time  ;  addresses  to  the  people  of  Ireland 
were  promulgated  from  the  rooms  of  that 
Association,  addressed  to  them  by  Mr. 
O'ConneUi  you  will  say  whether  or  not 
he  does  not  take  uix>n  himself,  in  all  those 
addresses,  the  position  of  leisder  of  the 
people  to  whom  those  addresses  were 
issued.  These  have  been  given  in  evi- 
dence on  the  part  of  the  traversers,  aud 
they  are  properly  submitted  to  you,  and 
deeply  dwelt  upon  by  them,  in  order  to 
show,  that  from  the  beginning  to  the  end, 
there  was  an  inculcation  of  loyalty  to  the 
Queen,  and  a  determination  to  support 
her  prerogatives;  that  Uiere  were,  from 
time  to  time,  warnings,  and  threatenings, 
and  advice,  and  direction,  nay,  I  believe 
even  commands,  to  the  members  of  that 
Association,  and  to  the  people  of  Ireland, 
to  abstain  from  crime,  to  join  no  Chartists, 
no  physical-force  men,  no  secret  societies ; 
that  whoever  committed  a  crime  added 
power  to  the  enemy ;  and  throu|i[hout  all 
those  addresses  and  resolutions,  which 
have  been  so  given  in  evidence,  from  the 
year  1840,  when  that  Association  was  in* 
stituted,  until  the  be^pnning  of  the  year 
1843,  there  was  a  contmuation  and  a  repe- 
tition of  the  same  inculcations,  to  the 
same  effect,  as  I  have  stated  generally  to 
you.  A  great  many  of  these  have  been 
given  in  evidence.  I  am  not  aware  that 
substantially  I  have  omitted  anything 
favourable  to  the  traversers,  as  to  the 
contents  of  those  several  addresses  or  reso- 
lutions ;  I  believe  I  have  stated  all  fairlv 
and  fully,  and,  therefore,  I  do  not  think 
it  necessaiy  to  call  your  attention  to  any 
detail  upon  that  subject;  the  more  par- 
ticularly as  it  is  admitted  by  the  SoUcitor 
Oeneral,  that  for  that  period,  from  1840 
to  the  beg^inuing  of  the  year  1843,  he 
brings  no  accusation  against  Mr.  O'Oon- 
neU,  or  the  members  of  that  Association, 
or  any  of  them.  He  makes  no  charge ; 
without  knowing  whether  there  be  guilt. 


or  whether  there  be  not,  his  position  is — 
I  do  not  inquire  into  that ;  up  to  1843  the 
charge  of  the  Grown  imputing  crime  does 
not  commence. 

Now,  Qentlemen  of  the  Jury,  the  crime 
imputed  commences  in  1843.  Mr.  O'Cori' 
neu  and  the  traversers  say  generally,  that 
the^r  had  a  legal  purpose  in  their  Asso- 
ciation, to  procure  a  Bepeal  of  the  Union 
in  such  ways  as  they  ss^  the  law  and  the 
Constitution  allow.  The  SolicUor  Gene- 
ral says :  dp  to  1843  I  do  not  deny  the 
proposition  that  you  advance ;  the  Act  of 
Umon  is  what  you  consider  to  be  a  griev- 
ance and  a  ^eat  grievance,  and  you  have 
a  right,  by  freedom  of  discussion,  by  peti- 
tions to  the  Grown,  by  petitions  to  rar- 
liament,  by  every  other  legal  and  consti- 
tutional way,  to  endeavour  to  relieve 
yourselves  from  those  grievances,  or  sup- 
posed grievances,  and  thereby  and  so  to 
procure  a  Bepeal  of  the  Union.  They  at 
the  other  side  say,  they  require  no  more ; 
and  what  they  profess  and  state  they 
were  doing  was,  to  follow  those  means 
which  the  law  allowed,  and  thereby  to 
procure  their  object,  the  Bepeal  of  the 
Union.  In  1843,  the  beginning  of  that 
year,  the  Crown  says  a  great  change 
took  place  in  the  affairs  of  the  Bepeal 
Association,  and  Mr.  0*OonneU  at  tneir 
head ;  and  that  from  henceforth  the 
means  by  which  they  attempted  to  effect 
the  Bepeal  of  the  Union,  if  that  were 
their  object,  became  illegal.  Now, 
G-entlemen,  it  lies  upon  the  Grown  to 
maintain  that  proposition ;  it  lies  upon 
the  Crown  to  maintain  it,  and  prove  it  by 
evidence  to  your  satisfaction,  that  from 
some  time  in  1843,  such  a  conspiracy  as 
has  been  charged  in  the  indictment  ex- 
isted ;  the  precise  time,  or  day,  or  place, 
is  not  material.  Mr.  O'OonneH  said  he 
was  deprived  of  the  means  of  proving  an 
a^lAbi — why,  it  is  not  iiecessaiy;  he  has 
had  notice  of  the  facts  imputed  to  him,  he 
has  had  a  bill  of  particulars,  and  he  has 
had  overt  acts  stated  upon  the  face  of  the 
indictment ;  but  without  proving  a  direct 
time  or  place  in  which  an  illegal  agree- 
ment was  concocted  between  two  or  more 
of  the  traversers,  it  is  for  you  to  say,  are 
you  satisfied  upon  the  facts  laid  oefore 
you,  that  though  the  actual  time  of  the 
conspiracy  is  not  proved,  yet  that  such  a 
conspiracy  as  is  imputed  must  have  taken 
place,  from  the  facts  that  are  admitted,  or 
proved,  coming  from  one  or  more  dif- 
ferent parties  charged  with  this  con- 
spiracy, and  in  furtherance  of  the  common 
design.  The  onus  of  that  lies  upon  the 
Crown  ;  and  it  must  'be  made  out  to  your 
satisfaction. 

Gentlemen  of  the  Jury,  the  Crown  say, 
and  I  think  there  is  evidence  to  support 
the  statement  (the  weight  is  with  you), 

U  2 
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that  some  time  in  the  beginning  of  1843, 
a  material  alteration  took  place  in  the 
system  and  regulations  of  the  Association, 
the  Repeal  Association.  It  had  before 
that  time  become  a  yery  great  body — I 
mean  in  point  of  numbers ;  1  believe  also, 
yery  considerable  sums  of  money  had  been 
sent  in  the  way  of  contributions,  both  from 
yarious  parts  of  this  country,  from  Qreat 
Britain,  from  America,  perhaps  something 
from  France,  but  I  am  not  sure  of  that, 
and  I  will  leave  ib  out.  It  had  had  com- 
munications extending  and  ramifying  in 
yarious  directions.  But  in  1843,  proceed- 
ings were  adopted  for  the  purpose  of 
rendering  those  communications,  and  that 
system,  more  extensive  and  more  effica- 
cious. A  plan  was  adopted  for  a  new 
method  of  the  [admission  of  persons  de- 
sirous to  become  members  of  that  Asso- 
ciation. Classes  were  created,  into  which 
members  were  to  be  distributed,  and  under 
the  name  of  which  they  were  to  be  known. 
Those  classes  were  three;  the  general 
class,  who  are  called  Associates;  every 
person  who  subscribed  a  certain  small  sum 
of  money,  amounting  to  only  one  shilling 
a  year,  was  capable  of  becoming  an  Asso- 
ciate upon  obtaining  a  card  of  the  Society. 
Every  person  who  paid  one  pound  a  year 
was  to  be  entitled  to  admission  as  a 
Member,  and  enrolled,  obtaining  a  differ- 
ent kind  of  card ;  the  second  class  were 
called  Members.  The  third  class  were 
called  Yolunteers,  and  those  who  sub- 
scribed ten  pounds;  or  procured  subscrip- 
tions  to  that  amount  rrom  others,  were 
entitled  to  be  admitted  as  Volunteers; 
and  one  and  all  of  those  persons  wore  to 
be,  by  a  certain  form,  admitted  into  the 
Society,  and  enrolled  in  its  books.  Now 
here  was  certainly  a  very  strange,  I  was 
going  to  say  formidable,  mode  of  organi- 
zation, which  was  adopted  by  the  Society 
in  the  year  1843.  I  think  Mr.  O'Connell 
has  said  at  more  than  one  meeting,  that 
in  one  way  or  other,  he  had  three-fourths 
of  the  male  ))opulation  of  the  country 
enrolled  as  members  of  that  Society  ;  and 
a  little  computation,  taking  it  at  the 
lowest  sum  of  a  shilling  a  year,  would 
show  you  what  large  funds  the  Society 
must  thereby  have  collected.  I  do  not 
absolutely  say  that  that  is  illegal;  but 
when  a  Society  is  intended  to  extend  all 
over  the  country,  and  does  ramify  itself 
in  that  way,  ooUecting  from  each  person 
a  sum  of  money,  of  the  application  of 
which  they  know  nothing,  but  collecting 
from  each  a  sum  of  money  to  be  laid  out 
for  the  objects  and  purposes  of  the  Society, 
whatever  they  may  be,  such  a  system 
appeard  to  me  to  involve  a  dangerous  state 
of  things.  * 

About  the  same  time  effective  resolu- 
tions were  proposed  and  adopted,  with  re- 


gard to  the  appointment  of  the  officers  of 
this  Society.  1  am  speaking  now  having 
re^rd  to  what  cannot  be  passed  over  in 
this  case,  the  question  oi  organization. 
There  were  appointed  what  they  called 
Repeal  Inspectors ;  what  they  were,  Gen- 
tlemen of  the  Jury,  we  have  no  particular 
knowledge  of,  nor  am  I  aware  of  anything 
that  gives  us  an  insight  into  the  nature 
or  the  duties  of  that  particular  class  of 
officers  called  Repeal  Inspectors,  but 
there  is  evidence  that  such  officers  did 
exist,  and  they  were  spread  over  the 
country.  But  the  main-spring  by  which 
the  machinery  was  conducted,  the  grand 
plan  that  was  had  recourse  to,  in  order  to 
consolidate  and  direct  the  energies  of  the 
Association,  consisted  in  the  appointment 
of  what  are  called  Repeal  Wardens.  Now, 
Gentlemen  of  the  Jury,  the  Repeal  War- 
dens, at  least  in  their  present  system, 
were  appointed  in  the  year  1843,  some- 
thing about  the  tim^  when  the  arrange- 
ment was  adopted  for  the  admission  by 
cards  of  the  several  members  of  the 
Society.  You  will  see,  Gentlemen  of  the 
Jury,  whether  or  not  there  was  discipline 
in  the  way  in  which  that  was  conducted. 
The  appointment  of  the  Repeal  Wardens 
—  the  plan  of  their  Instructions  —  the 
duties  prescribed  to  them — were  all  acta 
of  the  Association ;  committees  were 
appointed  to  report  upon  them,  reports 
adopted  and  acted  on  by  the  creation  of  a 
system  of  Repeal  Wardens  extending  all 
over  Ireland ;  their  duties  were  connned 
to  particular  districts,  communicating 
with  the  interior,  receiving  their  instruc- 
tions from  the  Association  itself,  and 
making  regular  reports  or  communica- 
tions of  everything  that  occurred  to  the 
Associatiton.  That,  with  the  assistance  of 
Repeal  Inspectors,  I  would  have  said, 
amounted  to  something  like  a  very  well 
regulated  police.  I  do  not  call  them 
police ;  I  call  them  only  as  the  Associa- 
tion called  them.  Repeal  Wardens,  the 
persons  who  are  described  by  Mr.  O'Oon- 
neU  in  his  speech  at  the  Kilkenny  meet- 
ing, last  August,  if  I  do  not  mistake, 
persons  very  competent  to  be  at  the  head 
of  the  people,  in  the  same  way  that  officers 
or  sergeants  in  the  army  might  be. 

Now  there  was  not  a  part  of  Ireland  in 
which  that  system  was  not  introduced. 
The  intention  was,  that  it  should  extend 
over  the  entire.  The  duty  of  the  Repeal 
Wardens  so  appointed  was  this,  amongst 
others — to  take  care  that  there  should  not 
be  within  their  respective  districts,  a 
single  adult  male,  a  single  person  I  mean, 
who  should  not  become  a  membe^  of  the 
Association,  by  being  invited  to  join  and 

Sky  his  subscription,  which,  although  in- 
vidually  small,  altogether  amounted  to 
a  great  sum.    There  was  another  duty 
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imposed  upon  them.  I  have  here  before 
me  the  Instruotions  for  the  Appointment 
of  Bepeal  Wardens ;  I  am  stating  sub- 
stantially the  document  to  you,  ard  I  am 
speaking  under  the  correction  perfectly  of 
the  gentlemen  of  the  other  side  (a)  to  see, 
whether  I  do  not  state  correctly  the 
several  documents  as  I  go  along;  and  I 
shall  be  very  much  obliged  to  them,  if 
they  find  in  any  particular  I  fall  short,  or 
mistake,  or  misstate  the  documents  that 
occur,  to  interrupt  me.  It  is  quite  right 
that  they  should  be  aware  of  that ;  I  shall 
state  no  document  they  have  not,  and  for 
the  end  of  justice  it  is  essential  that  if  I 
misstate  at  all,  I  should  be  corrected. 
They  had,  Gentlemen,  besides  collecting 
and  taking  care  that  every  person  became 
a  member  of  the  Society,  a  duty  imposed 
upon  them,  that  all  the  people  in  their 
respective  districts  should  be  furnished 
witn  newspapers.  Now,  Gentlemen,  there 
were  in  connexion  with  the  Association, 
three  gentlemen,  who  are  all  of  them  at 
present  amongst  the  traversers  at  the  bar, 
who  were  respectively  proprietors  of,  or 
engaged  in  certain  newspapers  in  the  city 
of  Dublin;  I  need  not  say  one  way  or 
other  as  to  the  tendency  of  their  contents. 
The  Bepeal  Wardens  were  to  take  care, 
that  within  their  respective  districts,  a 
certain  number  of  Associates,  that  is,  of 
the  members  of  the  Association,  should  be 
provided,  not  with  newspapers  generally, 
of  whatever  class  they  might  think  neces- 
sary to  inform  themselves  in  point  of 
pohtics,  not  the  Evening  Mail,  or  a  paper 
of  that  kind,  but  thev  were  to  take  care 
that  thev  were  furnished  with  papers,  and 
two  of  those  papers  were  named,  the  Free^ 
marn^B  Journal,  of  which  Dr.  Qray  is  the 
proprietor,  and  the  Pilot,  of  which  Mr. 
jBwrrett  is  the  proprietor.  These  were  the 
papers  named;  and  if  a  certain  number 
thought  fit  to  choose  another  paper,  and 
gave  directions  for  that  purpose,  they  were 
to  be  furnished  accordingly — that  is,  with 
another  paper  of  the  same  side  of  politics. 
Now,  Gentlemen  of  the  Jury,  you  will 
consider  what  the  effect  of  these  papers 
was,  circulated  all  over  Ireland.  The 
people  of  the  country,  the  poor  people  who 
had  subscribed  their  shilling  a  year,  which 
amounts  to  about  a  farthing  a  week  ;  these 
people  were  to  be  enlightened  by  the  dis- 
eemination  of  these  papers,  the  Repeal 
Wardens  taking  care  that  they  should 
read  them,  or  have  them  read  to  them ; 
and  for  that  purpose,  the  Instmctions  that 
I  have  here  in  |Nrint  before  me,  give  direc- 
tions, that,  if  not  very  inconvenient,  small 


(a)  This  allusion  by  the  Chief  Justice  to  the 
cooiuel  for  the  defence  m  **the  gentlemen  of  the 
other  side  "  was  afterwards  made  the  subject  of 
mucn  adverse  comment. 


places  and  rooms,  in  the  way  of  reading 
rooms,  should  be  selected  in  each  district, 
where  members  of  the  Society  might 
assemble,  for  the  purpose  no  doubt  of 
being  indoctrinated  in  the  system  and 
objects  of  the  Society ;  a  society  for  the 
diffusion  of  useful  knowledge ;  the  govern- 
ing principle  which  actuated  the  entire 
being  in  Dliblin;  the  constant  residence, 
as  I  may  say,  of  the  Association.  Now 
when  you  come  to  think  of  what  the  in- 
dictment is,  these  are  matters  that  ought 
not  to  be  kept,  or  permitted  to  go,  out  of 
your  view,  but  ougnt  to  be  kept  constantly 
before  you.  Recollect  what  is  complained 
of  by  the  Crown ;  a  conspiracy  by  means 
of  intimidation,  and  by  the  demonstration 
of  physical  force,  to  procure  changes  in 
the  laws  and  government,  and  to  overawe 
the  Legislature  of  the  country.  It  is  for 
your  consideration.  Gentlemen,  to  say,  is 
anything  done  towards  that  end  bv  an 
organization  of  the  entire  people  of  the 
country,  or  three- fourths  of  them,  in  con- 
stant commimication  with  head-quarters, 
acting  under  their  general  orders,  em- 
barked with  them  in  a  common  cause,  by 
the  advance  of  their  little  means,  to  be 
applied  by  irresponsible  persons,  in  a  way 
of  which  they  Imow  nothing  bevond  this, 
that  it  is  to  go  to  the  National  Associa- 
tion. 

Well,  the  nature  of  the  card  under 
which  the  people  were  admitted,  which 
they  preserved  as  a  sign  or  token  of  their 
being  members  of  the  Association,  has 
been  so  minutely  detailed  to  you,  and  as 
you  will  have  an  opportunity  of  seeing 
before  you  in  your  jmy  box  thos^  cards, 
I  do  not  think  it  is  necessary  to  occupy 
your  or  the  public  time  by  much 
observation  upon  them.  They  were  of 
three  kinds:  the  common  one,  or  the 
Associates* ;  the  green  one,  the  Members' ; 
the  other  one,  which  is  a  fancy  piece 
rather,  the  Yolunteers*.  And  then,  for 
fear  the  members  should  not  understand 
fully  the  particular  nature  of  their  cards, 
an  explanation  of  them  is  given,  which 
was  written  by  a  gentleman  of  the  name— 
I  do  not  think  his  name  appecurs  here,  but 
he  is  called  in  this,  "the  author  of  the 
Qreen  Booh.**  Now  you  will  understand 
by-and-by.  Gentlemen,  if  you  do  not 
already,  the  bearings  and  tendency  of 
that  Oreen  Booh  ;(a)  you  will  have  to  con- 
sider it  in  connexion  with  the  charge  im- 
puted to  the  traversers,  of  an  endeavour 
to  corrupt  the  army,  or  to  render  them 
disaffected;  he  is  the  peraon  who  gave 
that  printed  explanation.  My  brother 
Crcmpton  corrects  me  most  properly,  by 
saying  that  the  ^aef»  Booh  is  not  a  book 


(a)  See  above,  p.  16^. 
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to  which  I  oaght  to  have  alluded;  bnt 
certain  letters  upon  the  subject  of  the 
army,  and  addressed  to  the  army,  were 
written  by  the  author  of  the  Oreen  Book, 
and,  therefore,  it  comes  pretty  nearly  to 
the  same  thing,  the  author  of  the  LettereT 
to  the  Army  being  the  same  person  as  the 
author  of  Uie  Oreen  Booh,  and  he  is  the 
person  who,  for  the  Association,  mrea  this 
explanation,  particularly  of  this  card 
.which  is  called  the  Members'  card,  the 
green  card.  Now,  Gentlemen  of  the  Jury, 
this  is  contained  in  a  letter  to  the  Secre- 
tary of  the  Loyal  National  Bepeal  Asso- 
ciation : 

'*  Explanation  of  the  New  Card  for  Members, 
b^  the  Anthor  of  the  Green  Book.  Printed  for 
circulation  by  order  of  the  Committee  of  the 
Association,  the  11th  of  April,  1848." 

It  is  printed  by  their  direction;  and 
there  is  at  the  bottom  of  it  this  statement ; 
it  is  directed  to  '*  T.  M,  Bay,  Esq.,  the 
Secretary." 

"  This  letter,  the  reading  of  which  elicited  the 
repeated  acclamations  of  the  meeting,  was 
enrolled  upon  the  minutes  of  the  Association, 
on  the  motion  of  Mr.  O'Connell." 

And  thus  it  became  the  act,  to  all  in- 
tents and  purposes,  of  the  Association 
itself.  Now  it  is  very  long.  Gentlemen 
of  the  Jury,  and  I  do  not  wish  to  ^o 
through  a  detail  of  it,  because  you  will 
have  an  opportunity  of  having  the  instru- 
ment sent  up  to  you,  and  you  will  see  its 
bearings,  and  see  whether  it  supports,  or 
the  contrary,  the  explanations  and  obser- 
vations that  have  been  made  upon  it  by 
the  Soliciior  Oeneral;  I  think  also  by  the 
Attorney  Oeneral,  but  I  allude  particularly 
to  the  aoUeitor  Oeneral,  because  he  is  more 
recently  within  your  recollection.  It  is, 
however,  necessary  for  me  just  to  mention 
this ;  you  will  see  from  its  general  nature 
that  it  is  a  statement  and  an  enumeration 
of  many  circumstances. 

Moore :  Your  Lordship  will  excuse  me 
for  one  moment.  I  understood  your  Lord- 
ship to  say,  that  you  would  not  read  some 
of  these  documents  at  full  lenp;th,  or  so 
much  as  your  Lordship  otherwise  might, 
as  they  were  to  so  to  the  Jury.  I  hope 
your  Lordships  wul  not  consider,  in  making 
that  observation,  that  the  counsel  for  the 
traversers  are  consenting  to  the  docu- 
ments going  to  the  Jury. 

P£KinB7ATHEB,  L.O.J. :  Very  well ;  if  vou 
think  proper  to  object,  of  course  they  shall 
not. 

Moore:  We  do  not  wish  to  preclude 
ourselves  from  adopting  any  course  which 
we  may  think  right  at  the  conclusion  of 
the  charge;  but  I  merely  mention  it  in 
order  tm^t  your  Lordships  should  not 
think  wo  might  bo  consenting  to  it.    It 


might  be  afterwards  open  to  the  observa- 
tion that  we  did  not  ol^ect  to  it. 

PBirNBTATHEB,  L.O.  J. :  You  arequito 
right,  Mr.  Moore,  in  saving  so.  Then, 
Gentlemen,  I  have  no  right  to  assume  that 
these  documents  are  to  be  laid  before  you, 
that  is,  are  to  go  into  your  box ;  that 
makes  it  l^e  more  necessary  for  me  to 
make  a  few  observations  on  them,  and  in 
general  my  intention  is  not  to  go  into 
minuteness  of  detail,  but  to  g^ve  you 
generally  a  correct  notion  of  what  the 
documents  are,  and  to  leave  the  subject 
then  to  your  consideration.  If  I  mistake 
or  misstate  the  general  object  the  gentle- 
men, of  coarse,  will  correct  me.  Now, 
Gentlemen,  this  was  the  general  object  of 
this  Members*  card.  Upon  the  face  of  it 
is  inserted,  in  green  colours,  an  enumera- 
tion of  the  powers,  population,  and  ability 
of  Ireland  to  have  a  Parliament  of  her 
own ;  and  it  concludes  with  a  sort  of 
chorus,  **  And  yet  she  has  no  Parliament.*' 
Now  whether  she  should  have  a  Parlia- 
ment or  not  does  not  depnend  upon  Mr. 
O'ConneU  and  the  Association.  He  may, 
and  no  doubt  does,  in  common  with  ^ery 
many  who  are  of  the  same  opinion  with 
him,  think  conscientiously  that  she  ou^ht 
to  have  a  Parliament.  You  have  nothing 
to  do  with  whether  they  are  to  have 
a  Parliament  or  not;  you  are  not  to 
give  it— it  is  to  be  done  by  the  regular 
constitution  of  this  kingdom— this  United 
Kingdom — the  Eang.  Lords,  and  Com- 
mons of  this  kingdom — and  to  dissemi- 
nate upon  the  face  of  these  cards  that, 
from  their  strength  and  consequence, 
they  ought  to  have  a  Parliament  and  have 
not — ^that  is  taking  upon  himself,  or  tak- 
ing upon  the  Association  themselves,  to 
disseminate  through  every  part  of  the 
country  a  statement  of  matter  upon  which 
they,  the  members  of  the  Association, 
have  no  right  to  make  a  decision.  They 
may  give  an  opinion,  they  may  circulate 
their  opinion,  tney  may  endeavour  to  sup- 
port it ;  they  have  a  right  to  state  what 
they  call  their  grievances;  and  if  they 
can  enlist  popul^  opinion  in  their  favour 
by  fair  means,  by  legitimate  means,  they 
are  perfectly  entitled  to  do  so.  But,  upon 
the  other  band,  it  is  to  be  considered, 
when  they  are  enrolling  the  whole  country 
under  stated  officers,  Bepeal  Wardens  and 
Bepeal  Inspectors,  and  these  cards  are 
given  and  circulated,  to  be  placed  by 
those  officers  in  the  hands  of  the  persons 
whom  they  get  together  as  conscripts — 
why.  Gentlemen  of  the  Jury,  it  is  for  you 
to  consider  with  what  intention  that  is 
done.  Is  it  with  the  fair  intention  of  free 
discussion— candid,  deliberate  opinion  P 
or  is  it  with  the  intention  of  banding 
the  persons  among  whom  these  cards 
ai3   distributed    and    these   newspapers 
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are  droalated — banding  them  in  favour 
of  a  particnlar  form  of  political  yiews 
entertained  either  by  Mr.  0*ConneU 
bj  the  members  of  that  Association  P 
And  is  that  intention  to  be  furthered 
▼ith  the  view  of  promoting  free  poli- 
tical discussion,  or  is  it  intended  to  be 
promoted  by  the  enrollinff  of  additional 
members  to  be  confederated  in  one  general 
object,  the  natnre  and  particulars  of  which 
the^  do  not  know;  to  which  they  sub- 
Bonbe,  without  knowing  the  manner  in 
which  their  subscriptions  are  to  be  ap- 
plied? Is  it,  or  is  it  not.  Gentlemen 
of  the  Jury,  of  that  latter  description? 
Or  is  it,  or  is  it  not,  with  a  view  of  pro- 
moting free  discussion  and  fair  inquiry  P 

Gentlemen,  I  could  not  finish  to-night 
all  the  observations  I  have  to  make,  and 
therefore  I  must  defer  them  to  the 
morning. 

Saturday,  February  10, 1844. 
Pbhkxfathes,  L.G.J. :  Before  I  reexmie 
this  case.  Gentlemen  of  the  Jury,  I  would 
wish  to  say  a  word  with  regard  to  some 
enressions  that  fell  from  me  vesterday 
relative  to  Mr.  Fitzg^]h<m.  It  has  been 
occurring  to  me  since,  that  perhaps  I  may 
have  expressed  myself  in  a  way  that  might 
have  appeared  somewhat  harsh  with  re- 
gard to  him  personally.  In  what  I  did 
say  I  was  obliged  and  called  upon  to  ex- 
press myself  very  explicitly  respecting  the 
law  of  conspiracy,  as  we,  the  Court,  enter- 
tain it.  dijrerent  from  ihe  way  in  which 
Mr.  Fitxgfbbon  had  laid  it  down.  I  was 
oaUed  upon  so  to  express  the  opinion  of  the 
Court ;  but  in  the  expressions  that  I  made 
use  of  I  certainly  never  did  intend,  in  the 
slightest  degree,  to  say  anything  at  all 
disrespectful  of  Mr.  Fitigtbhon  personallv ; 
on  the  contrary,  before  I  go  on  with  the 
case,  I  take  the  opportunity  of  saying 
that  for  Mr.  Fitagibhon  himself,  his  public 
and  private  character,  I  entertain  a  very 
great  esteem,  if  he  will  give  me  leave  to 
say  so ;  and  as  to  his  talents,  his  industry, 
and  his  acquirements,  I  hold  them  in  very 
great  respect.  Having  said  so  much,  I 
have  disbnrthened  mj  conscience  of  hav- 
ing made  use  of  anything  like  an  ungpiarded 
expression  with  respect  to  Mr.  FUzgitHxm : 
and  now.  Gentlemen,  we  will  go  on  with 
the 


[On  resuming  his  charge,  the  learned 
Judge  referred  to  the  large  sums  of  monev 
contribated  to  the  Association  in  England, 
Scotland,  and  the  United  States,  as  well 
as  Ireland,  as  an  illustration  of  its  power 
and  formidable  character.]  The  Associa- 
tion, thus  organised,  thus  disciplined, 
thus  provided  with  fVinds,  with  num- 
bers unexampled,  is  the  instrument  in 
Mr.  O'OonneWt  hands  for  the  working 
out  of  that  which  he  professes  to  be  the 


end  and  object  of  the  Association.  He 
and  the  other  traversers,  by  their  various 
counsel,  make  the  case  that  this  is  all 
legitimate ;  and,  inasmuch  as  the^  have 
a  right  to  complain  of  the  existence 
of  the  Union  as  a  grievance,  they  have 
a  right  by  all  legsS.  means  to  get  rid 
of  the  existence  of  that  grievance ;  and  so 
far  the  Attorney  General  concurs  with 
them.  And  the  question  merely  between 
them  is,  whether  the  means  resorted  to  in 
the  furtherance  of  the  objects  of  the  tra- 
versers be  or  be  not  legal,  or  whether,  in 
pursuing  their  objects  by  the  methods 
which  they  have  adopted,  they  have  not 
agreed  and  concurred  to  transgress  the 
law  in  the  manner  in  which  the  Attorney 
<7endra2  accuses  them  in  the  present  indict- 
ment. Now,  as  far  as  I  know,  the  legal 
means  would  be  by  addresses  to  the  Queen , 
or  to  the  Parliament  as  by  law  established. 
They  might  do  more;  they  might,  by  the 
introduction  of  free  and  fair  discussion, 
give  weight  and  extent  to  their  opinions 
with  regard  to  the  question  of  the  Union. 
But  to  do  that  there  must  be  no  intimida- 
tion— ^that  is  inconsistent  with  free  discus- 
sion. There  must  be  no  demonstration  of 
physical  force  for  the  purpose  of  overaw- 
mg  or  intimidating  H^  Majesty's  minis- 
ters, or  those  who  have  the  direction  of 
public  affairs;  and  still  less  have  they  a 
right  to  take  the  law  into  their  own  hands, 
and  by  their  own  act  to  make  an  altera- 
tion in  the  constitution  and  laws  of  the 
country,  different  from  that  which  exists 
since  the  Union — a  law  which  has  been 
passed  by  the  Sovereign  and  Legislature 
of  the  country  at  the  time. 

Now,  having  called  your  attention  to 
the  state  of  power  and  organisation  and 
discipline  to  which  they  haa  carried  that 
Association  and  its  connexions,  see  what 
their  acts  are  in  furtherance  of  what  they 
call  their  legal  intentions  of  carrying  out 
their  object. 

[The  leamed  Judge  read  and  commented 
on  **  The  Plan  for  me  Renewed  Action  of 
the  Irish  Parliament,  "(a)] 

'<  Thirdly,  the  people  of  Ireland  do  firmly 
insist  upon  the  restoration  of  the  Irish  House  of 
Commons,  oonsistiDg  of  three  hundred  repre- 
sentatives of  the  Iruh  people,  and  claim,  in  the 
presence  of  their  Creator,  the  right  of  the 
people  of  Ireland  to  such  restoration." 

Now,  Gentlemen  (you  will  have  to  say), 
is  that  the  language  of  petition,  either 
to  the  Legislature  of  the  oountry  as  now 
by  law  established,  or  is  it  the  language 
of  petition  to  the  Queen  of  the  United 
Kingdom  as  by  law  established,  or  is  it 
the  language  of  petition  at  all  P  Or  is  it 
rather  a  demand?  The  tone,  the  language 
used — is  it  in  the  natnre  of  a  petition,  or 


(a)  See  above,  p.  2'M. 
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is  it  in  the  nature  of  a  demand  which  the 
people  insist  on  as  their  right,  this  de- 
mand coming  from  that  Association,  which 
at  that  time  included,  or  was  composed  of, 
as  Mr.  O'OonneU  has  stated  elsewhere, 
something  near  three-quarters  of  the  en- 
tire population  of  Ireland;  banded  to- 
gether by  means  of  this  Association  for  a 
common  purpose,  in  which  each  person, 
without  oistinctly  knowing  what  it  was, 
had  committed  and  bound  himself,  more 
or  lees,  by  advancing  money  in  its  support  P 
**  Ninthly. — ^The  conoexion  between  Great 
Britain  and  Ireland,  by  means  of  the  power, 
aatbority,  and  prerogative  of  the  Crown" — not  in 
any  other  way — *'  to  be  perpetual,  and  incapable 
of  change,  or  any  severance  or  separation.  The 
foregoing  plan  to  be  carried  into  ^ect  according 
to  recognized  law  and  strict  constitationid 
principle." 

What  they  may  be  is  not  defined,  nor 
do  I  see  how  such  a  plan  as  that,  essenti- 
ally in  opposition  to,  and  in  violation  of  the 
Coronation  Oath,  and  of  the  Act  of  Union, 
as  at  present  existing,  could  be  carried  into 
eifect  according  to  **  recognized  law  and 
strict  constitutional  principle."  It  is  utterly 
impossible  to  do  it  in  the  existing  state  of 
things.  [It  could  only  be  done  by  Act  of 
Parliament.] 

Now,  there  is  no  attempt  made 
for  petition  to  the  Crown,  there  is  no 
suggestion  for  petitioning  the  United 
Legislature,  notning  of  that  kind  is 
attempted,  but  it  is  the  demand  of  l^e 
people  of  Ireland,  organized  and  dis- 
ciplined as  they  were  at  that  time,  which 
they  require  to  have  carried  into  effect 
according  to  their  wishes  and  desires,  by 
whom  or  how  I  do  not  know,  nor  does  the 
plan  specify.  However,  Gentlemen  of  the 
Jury,  that  plan  was  laid  before  the  Asso- 
ciation ;  it  does  not  appear  that  that  plan 
was  rejected.  And  then,  what  were  the 
Association  doing  in  the  meantime,  while 
t^is  authoritative  demand  on  behalf  of  the 
people  of  Ireland  was  thus  put  upon  the 
records  of  the  Association  P  I  shall  leave 
to  you,  Gentlemen,  to  say  the  true  char- 
acter of  that  in  which  they  were  entraged, 
whether  it  was  a  continuance  of  the  same 
sort  of  system,  or  whether  it  was,  as  they 
allege  it  to  be,  a  peaceable  mode  of  obtain- 
ing public  opinion,  and  introducing  or 
spreading  free  discussion  upon  political 
topics. 

They  thought  proper  to  have  meetings 
held  in  different  parts  of  Ireland.  Now, 
those  meetings  are  called  by  Mr.  O^OownM 
**  Monster  Meetings,"  and  though  it  is  not 
admitted  here,  that  he  or  the  Association 
called  more  than  a  few  of  those  monster 
meetings,  yet  you  will  see.  Gentlemen 
of  the  Juryv  by  the  reported  declarations 
of  Mr.  0  Oonndl  himself,  that  Ae  or  we, 
that  is,    he  or  the  Assooiation,  did  call  j 


those  monster  meetings;,  and  you  will 
have  to  say  whether  or  not  this  is  another 
way,  and  a  more  public  way,  of  demon- 
strating the  existing  physical  force  and 
powerful  strength  of  the  Irish  nation, 
banded  together  by  the  ties  of  the  Associa- 
tion for  effecting  their  object,  by  such 
means  as  the  Attorney  (Tendroihas  aUuded 
to.  I  do  not  lay  much  stress  upon  the 
fact  of  there  being  bands  of  music. 
There  were  bands  of  mnoic  in  almost 
every  instance,  thirty  or  forty  different 
bands  of  music  at  a  single  meeting.  There 
were  flags,  and  banners,  inscriptions ;  but 
I  do  not  lay  much  stress  upon  that ;  even 
though  in  some  cases  a  violence  of  expres- 
sion might  appear  upon  some  of  tnose 
devices,  they  ^o  but  a  little  way  to 
establish  the  cnme  imputed — that  is,  the 
attempt  by  intimidation  and  demon- 
stration of  physical  power  to  overawe  the 
councils  of  the  nation.  Those  bands  are 
a  little  thing  in  consideration.  They 
may  in  some  measure  relate  to  the  ques- 
tion of  organization  and  discipline,  some- 
thing contributory  more  or  less  to  the 
existence  of  physical  force,  but  the  strik- 
ing feature  in  the  meeHngs  is  the  immense 
masses  in  which  the  people  were  collected, 
and  the  nature  and  violence  of  the  speeches 
made  to  the  assembled  multitudes  on  these 
occasions.  Generally  those  speeches  were 
made  by  Mr.  Daniel  0*OonneUt  but  he  was 
not  alone  ;  others  of  the  traversers  also 
spoke.  You  will  sav.  Gentlemen,  whether 
from  the  nature  of  those  speeches  they 
were  acting  in  pursuance  or  promotion  of 
a  common  design,  and  that  a  criminal  one ; 
it  will  be  for  you  to  judge  on  this  point. 
From  a  few  of  the  speeches  I  shall  take 
the  liberty  of  selecting  some  passages  for 
your  consideration. 

£The  learned  Judgn  '^ad  Barrett* $  speech 
at  Mullingar,(a)  observing:] 

Now  you  will  observe.  Gentlemen,  I  am 
reading  this  from  the  PUot  paper  of  the 
15th  of  May.  This  is  Mr.  Barretfe  own 
paper.  He  cannot  disarm  whatever  there 
may  be  of  guilt,  or  criminality,  or 
violence,  in  the  speech  so  made,  upon 
the  representation  or  assertion  tJbat  it 
came  out  unpremeditatedly,  on  the  occa- 
sion of  the  moment ;  that  it  was  a  hot 
effosion,  for  whioh  perhaps  he  might  be 
guilty  of  a  breach  of  decorum  or  good 
manners,  but  the  thing  should  be  passed 
over  because  it  was  unpremeditated.  He 
not  only  spoke  the  speech  at  Mullingar, 
but  I  take  for  granted  that  he  wrote  tnat 
speech  down,  and  certainly  after  he  came  to 
Dublin  he  had  it  printed  and  published 
and  circulated  in  his  own  paper,  the  PUot 

1  shall  read  to  you  from  the  PUot  of  the 
31st    of    May— another    paper    also    of 

(a)  Se*  above,  p.  1 18. 
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Mr.  B<*rr6ft*f— Mr.  0*OonndV$  speech  at 
Longford.  Lord  Beaumont  may  haye  used 
improper  or  heated  language  ahont  Mr. 
0*OownsLL  I  am  not  going  into  that, 
but  I  introduce  this  for  the  purpose  of 
showing  you  what  it  was  that  Mr. 
0*OonneU  threw  out  at  this  meeting,  with 
regard  to  what  might  take  place  in  Eng- 
land, if  opposition  were  made  to  his  plans, 
or  those  of  the  Association,  acting  as 
thev  were  in  the  assembling  and  collecting 
of  those  multitudes,  (a) 

**  I  ask  you,  mongrel,  heartless  Beaomont,  do 
you  want  it  to  ^  throogh  the  people  of  Ireland, 
that  you  would  sapport  the  Eogiiih  Minister  if 
he  haid  been  mad  enough  to  make  war  upon  the 
Catholics  of  Ireland  ?  Suppose  some  Irish 
Faddy  had  escaped  from  the  slau^ter,  and  going 
over  to  London  had  met  some  one  of  his  former 
neighbours ;  they  wonld  ask  him  the  news,  but 
what  woold  be  the  tidings  he  would  have  to 
bring  them  ?  He  should  say  to  one, '  Jemmy, 
your    father   has    been    killed,'    to   another, 

*  Tom,  your  brother  has  been  shot.'  A  third 
would  ask,  'But  my  sister  Eleanor,  does  she 
live  ? '    He  would  say,  *  Tour  sister  is  not  dead.' 

*  But  is  my  father  alive  ?  '  *  No,  your  sister 
watched  his  corpse,  but  she  is  herself  worse  than 
dead;  she  is  now  a  sad  maniac,  roaming 
through  the  wilds,  and  like  the  wretched  maniac 
of  song,  warning  her  sex  against  the  ruffian 
soldiery  of  Britain. ' " 

One  of  the  counts  accuses  the  traversers 
of  endeavouring  to  excite  hatred  and  dis- 
content amongst  Her  Majesty's  subjects, 
particularly  tho  L*ish  people  against  the 
English.  There  is  the  first  instance  that 
I  have  read  to  you — a  defined  and  specified 
instance — whicn  must  go  directly,  if  at 
all,  and  if  believed,  in  support  of  that 
charge. 

"Yes,  my  Lord  Beaumont,  the  brother  of 
Ellen  O'Moore  would  be  near  your  castle ;  he 
would  hear  that  you  were  one  of  the  men  who 
hallooed  on  the  destroyers  of  the  peace  of  his 
home.  Oh!  you  would  be  very  safe  that 
evening,  would  yon  not.  Lord  Beaumont?  The 
manufactories  in  your  neighbourhood  would  be 
safb  too ;  and  proud  London  herself,  in  which 
you  would  flatter  yourself  with  the  hope  of 
being  secure,  would  be  also  safe,  when  the 
account  of  the  ruin  of  Ireland  would  arrive." 

What  was  this  ruin  of  LrelandP 
Something  existing  in  the  mind  and 
imagination  of  Mr.  O'Connell,  who 
framed  and  fabricated  this  story  for 
the  purpose  of  having  its  effect.  No  sach 
story  ever  existed ;  out  it  was  a  suppo- 
sition, a  kind  of  novel,  invented  by  Mr. 
O'OonneU  on  the  occasion:  and  for  what 
purpose  P  (b)  To  have  free  discussion  upon 
the  subject  of  the  Union  P  or  to  have  the 
passions  of  one  part  of  the  country  excited 

(a)  See  above,  p.  12S. 

(6)  See  CConneU's  ezplmnation,  above,  p.  998. 


against  another,  and  violence  provoked 
by  the  introduction  of  an  unfounded 
story  of  that  nature  P    He  said : 

"  No,  one  blaze  of  powerfbl  fire  would  reach 
through  her  vast  extent,  and  in  the  destruction 
of  England  would  vindicate  the  country  of  the 
maddened  and  persecuted  Irishman  who  would 
have  reached  her  shores.    (Cheers.)" 

That  is  the  way  in  which  a  story  of 
that  nature  is  received  by  the  multitudes 
of  Longford.  Is  that  a  singular  instance 
of  the  means  that  were  resoited  to  at 
those  monster  meetings,  for  the  purpose 
of  producing  those  ends,  which  the  persons 
had  in  view  who  caused  them  to  assemble  P 

£The  Chief  Justice  read  from  the  Free- 
ma/n  of  June  14  O'CormdVe  speech  at  the 
Mallow  diimer,(a)  and  commented  on  his 
use  of  the  word  **  enemy  "  in  the  phrase, 
*'  He  who  commits  a  crime  gives  strength 
to  the  enemy."  Were  the  English  the 
enemy  P] 

That  is  the  maxim,  that  is  the  motto ; 
and  it  will  be  for  you  to  consider  whether, 
upon  the  whole  of  the  conduct,  and  de^ 
meanour,  and  speaking  of  the  parties  upon 
these  occasions,  tbey  had  in  view  actually 
peaceful  behaviour,  or  whether  those  warn- 
ings and  that  advice  were  given  for  a  par- 
ticular purpose,  to  prevent  the  violation  of 
the  law,  to  restrain  all  violence,  to  abstain 
from  all  resistance  to  the  law,  until  the 
time  should  be  arrived  when  they  would  be 
prepared  to  make  such  a  use  of  their 
existing  force  as  circumBtances  might 
then  suggest. 

<*  Yes,  Peel  and  Wellington  may  be  second 
Crom wells  (loud  hisses)  ;  they  may  get  his 
blunted  truncheon,  and  they  may,  oh  I  sacred 
Heaven !  enact  on  the  fair  occupants  of  that 
gallery  (pointing  to  the  ladies'  gallery),  the 
murder  of  the  Wexford  ladies.  But  I  am 
wrong ;  they  never  shall.  (Tremendous  cheer- 
ing and  waving  of  handkerchiefs.)" 

This  is  all  peaceable  discussion  I  sup- 
poscP 

**  What  alarms  me  is  the  progress  of  injustice. 
That  ruffianly  Saxon  paper,  the  Times,  in  ^e 
number  received  by  me  this  day,  presumes  to 
threaten  us  with  such  a  fate  ('  oh !  oh ! ')  ^  but  let 
it  not  be  supposed,  that  I  made  that  appeal  to  the 
ladies  as  a  night  of  my  imagination.  No,  the  num- 
ber of  three  hundred  ladies,  the  beauty  and  love- 
liness of  Wexford — the  young  and  the  old — the 
maid  and  matron — when  Cromwell  entered  the 
town  by  treachery,  three  hundred  inoffensive 
women  of  all,  ages  and  classes  were  collected 
round  the  Cross  of  Christ,  erected  in  a  part  of 
the  town  called  the  *  Bull  Bing ' ;  they  prayed 
to  Heaven  for  mercy,  and  I  hope  they  found  it ; 
they  prayed  to  the  ISnglish  for  humanity,  and 
Cromwell  slaughtered  them.  I  tell  you  tins — 
three  hundred  of  the  grace  and  beauty  and 
virtue  of  Wexford  were  slaughtered    by  the 

(a)  See  above,  p.  1S6. 
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English  roffiam} — Sacred  HeaTon !  I  am  not  at 
all  imaginative  when  I  talk  of  the  possihilitj  of 
soch  occurrenoes  anew.'' 

Wliat  is  the  meaning  of  introducing  a 
Btory  of  that  natnre,  which,  if  it  ever 
existed,  or  if  there  be  a  word  of  truth  in 
it,  took  place  two  hundred  years  agoP 
For  what  purpose  is  that  introduced  P  Is 
that,  Qentlemen,  ask  yonrselyes,  for  the 
purpose  of  free  discussion  upon  a  political 
question,  or  is  it  for  the  purpose  of  ex- 
citing by  those  details,  whether  true  or 
false,  the  animosity  or  hatred  of  the  Irish 
against  the  English  P 

**  I  am  not  at  all  imaginatiTO,  when  I  talk  of 
this,  but  yet  I  assert,  that  there  would  be  no 
danger  of  the  women  now;  for  the  men  of 
Ireland  would  die  to  the  last  io  their  defence. 
[Here  the  whole  company  rose  and  cheered 
fbr  soTeral  minutes.]  We  were  a  paltry 
remnant  then — ^we  are  nine  millions  now." 

That  is  not  the  only  place,  or  the 
only  occasion,  where  the  assembled 
multitudes  were  treated  with  stories 
of  such  horrors  and  such  profanations 
committed  by  the  English  against  the 
Irish.  Amongst  others  was  a  great 
meeting  which  was  held  at  Tara,  in  the 
county  of  Meath,  on  the  15th  of  August 
last,  a  place  of  particular  veneration*  It 
is  a  spot  religione  $acer,  and  selected  upon 
that  account,  and  the  history  connected 
with  it,  as  the  place  for  the  enormous 
meeting.  Captain  Despard,  a  stipendiary 
magistrate,  supposed  the  number  of  per- 
sons assembled  there  to  hare  been  three 
hundred  thousand.  Mr.  O^Conndl  de- 
scribed it  as  infinitely  greater,  amounting 
to  a  million  persons,  or  a  million  and  a 
half.  The  people  so  assembled  were  ad- 
dressed by  Mr.  O'OotmeU  and  others ;  and. 
Gentlemen,  there  was  a  dinner,  as  there 
had  been  at  other  of  the  monster  meetings, 
Epoiaque  flwrnma  Medo  prandente,  and  tne 
conviviality  of  the  evening  was  enlivened 
by  a  speech  of  Mr.  O'ConiMWs, 

« Within  the  last  week  I  have  addressed,  I 
am  certain,  two  millions  of  Irish  people.  .  .  . 
I  turn  to  the  splendid  spectacle  of  to-day. 
Thoasands  upon  thousands  were  around  us, 
but  where  are  they  now  ?  ** 

This  was  at  the  dinner. 

'*  They  are  dissolved  like  the  snow  before  the 
retoming  of  the  south  wind  and  the  genial  sun. 
They  are  gone  home  in  peace,  in  qmet,  and  in 
tranquillity.  Bat  if  I  were  to  <»11  them  together 
again  to-morrow,  and  to  tell  them  that  the 
Saxons  were  at  their  doors ;  that  the  scenes  that 
had  been  so  often  repeated  from  the  day  whcD 
the  vile  Cromwell  deliberately  massacred  three 
hundred  women  grouped  around  the  Cross  of 
the  Redeemer  in  the  town  of  Wexford;  from 
that  day  when  the  barbarian  Saxon  delighted 
his  assassin  soldiers  by  the  slow  process  of  indi- 


vidual murder,  until  the  three  hundred  funales 
were,  one  after  the  other,  stabbed  and  mas- 
sacred." 

Gentlemen  of  the  Jury,  there  is  the  same 
horrible  story  of  the  most  astonishing 
barbarity  and  cruelty,  repeated  again, 
after  a  considerable  interval  of  time,  in 
another  place,  to  another  assembly;  and 
thousands  and  hundreds  of  thoasands  are 
again  excited  by  the  same  detail  of  British 
cruelty,  British  barbarity,  committed  two 
hundred  years  ago,  witii  an  intimation 
that  such  scenes  might  occur  again. 

"  From  that  day,  when  the  barbarbian  Saxon 
delighted  his  assassin  soldiers  by  the  slow  pro- 
cess of  individual  murder,  until  the  three 
hundred  females  were,  one  after  the  other, 
stabbed  and  massacred.  Even  Tara  Hill  is 
stained  with  modem  blood,  and  the  bones  are 
not  mouldered  yet  of  the  individuals  who  were 
massacred  in  hundreds  upon  it." 

What  that  alludes  to  I  cannot  tell. 

"If  such  another  force  were  brought  from 
England  now,  if  it  were  announced  to  the  people 
that  some  paltry  Orangemen  were  armed,  and 
that  foreign  soldiers  were  brought  over  to 
butcher,  to  slaughter,  to  dishonour;  oh  I  tell  the 
people  that,  and  see  whether  they  have  melted 
away  like  snow.  (Hear,  hear,  and  tremendous 
cheers.)'* 

Gentlemen  of  the  Jury,  it  appears  to 
have  been  his  constant  practice  at  most,  if 
not  all  of  those  meetings,  to  invite  the 
assembled  people  to  obey  his  call,  to  be 
ready  and  assemble  again  whenever  he 
might  think  proper  to  call  for  them  ;  and 
the  Tara  meeting  is  one  of  the  occasions 
on  which  he  intimated  to  the  assembled 

a  pie,  that  he  did  not  think  they  would 
bund  to  haye  melted  away  like  snow ; 
if  an  English  armv  came  again  to  this 
country,  uiey  would  collect  again.  Is  this 
threat  and  intimidation,  or  is  it  free 
discussion  P  Is  it  seeking  to  procure  a 
change  in  the  law  and  constitution  by  in- 
timiobtion,  and  the  show  of  phjrsical  force, 
or  is  it  free  and  fair  discussion,  such  as 
might  pn^perly  be  adopted  and  resorted  to 
by  all  or  any  persons  who  have  political 
rishts  to  advance  P  It  is  for  you  to  con- 
sider what  are  the  meaning  and  object  of 
those  speeches  P  What  is  the  meaning 
of  those  displays,  those  statements  of 
physical  force : 

'*  Nine  millions  of  people  joined  with  us  ?  " 

That  is  what  he  signifies  in  express 
terms ;  what  is  the  meaning  of  it  P  It  is 
for  you  to  say,  Gentlemen  of  the  Jury, 
whether  it  is  an  answer  to  that  portion  of 
the  charge  or  statement,  that  no  breach  of 
the  peace  has  been  committed  at  any  one 
of  those  meetings. 

[The    learned    Judge   referred   to  the 
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Clifden(a)  meeting,  attended  by  *'  monnted 
cavalry,"  on  September  17,  and  to  O'Con- 
nelVi  speech  at  the  dinner,  which  he  read, 
obserrmg  that  it  had  a  Ter>*  material  bear- 
ing on  many  parts  of  the  alleged  con- 
spiracy.] 

"  I  may  be  asked,  why  not  then  msh  to  the 
coDcluBion  at  once,  that  haying  physical  power 
snrroimding  me  dnriog  the  last  six  months  in- 
finitely greater  than  any  conqueror  erer  had, — 
the  master  of  thirty  legions  had  not  more  physi- 
cal power  at  his  conunand  than  I  have  had 
during  the  last  five  or  six  months.  It  may  be 
asked  why  do  I  not  use  it?  My  reply  is— jes, 
I  will  use  it,  but  not  abuse  it.  Its  abuse  would 
be  in  illegal  and  criminal  exertion ;  its  use  in 
mild,  legal,  and  moral  combination.  I  have 
given  England  and  Europe  a  proof  of  how  much 
physical  power  may  be  concentrated  with  perfect 
safety  to  life  and  property,  and  even  without 
tendency  to  insult  and  ixgury.  I  have  gained 
ihat  step,  and  I  defy  the  British  Ministry  to  take 
it  from  me.  I  have  demonstrated  that  I  have 
more  men,  more  men  of  a  fighting  age — ^why 
should  I  not  use  that  word,  roidy  to  stand  by 
their  country,  than  ever  evinced  that  determina- 
tion before." 

Has  that  a  bearinfif,  Gentlemen,  on  the 
question  whether  these  speeches  were 
made  to  these  assembled  multitudes  for 
the  purpose  of  intimidation,  for  the  pur- 
pose of  overawing  the  Legislature,  for  the 
purpose  of  letting  the  ministers  hear  of, 
not  his  arguments,  his  peaceable  argu- 
ments on  behalf  of  free  discussion,  but 
his  statements  of  the  power  he  held  in  his 
hands? 

[There  was  also  an  allusion  to  the 
Arbitration  Courts.] 

♦*  You  will  see  in  the  newspapers  a  report  of 
the  first  Court  of  Arbitration  which  will  sit  on 
Friday  ne&t.  Dr.  Qny  in  the  chair." 

Was  there  concert  between  them  P 

"  It  will  sit  every  Friday  afterwards." 

How  did  he  know  that  except  by  pre- 
yiouB  concert  and  arrangement  r 

**  They  will  spread  through  the  country.  We 
have  had  a  number  of  apphcations  for  the  estab- 
lishment of  Courts," 

not  of  arbitrations, 

'*in  various  parts  of  Ireland;  and  I  am  con- 
vinced that  it  will  work  well.  Disputes,  which 
now  fester  and  rankle  in  a  village,  wiU  be  settled 
amicably.  It  will  spread  further.  I  will  apply 
the  principle  to  a  higher  class  of  cases.  We 
will  appomt  Arbitrators  for  everything  the 
people  may  choose." 

We  will  appoint  Arbitrators. 

''And  I  trust  befbre  I  am  twelve  months 
older  to  take  half  the  business  out  of  the  supiurior 
Courts.  This  is  laying  the  basis  of  a  judicial 
system." 

(a)  See  abore,  p.  160. 


What  is  the  law  upon  the  subject? 
Whoever  interferes  with  the  Queen's  pre- 
rogative, judicial  or  otherwise,  is  guilty  of 
a  high  misdemeanor. 

"  I  defy  all  the  Crown  lawyers  to  find  a  flaw  in 
the  plan." 

It  is  not  necessary  for  me  to  discuss  the 
law  with  Mr.  O'CormeU;  but  that  is  not 
the  way  I  put  the  law  to  you.  Now,  here 
is  a  further  proof  of  what  he  and  his 
multitudes  are  doing,  independent  of  the 
Crown,  independent  of  the  Legislature. 

"  I  have  made  arrangements  to  ascertain  what 
parts  of  Ireland  ought  to  return  members  to  the 
Irish  Parliament;  I  am  gettinff  returns  of 
notices,  and  whenever  the  Queen^B  writs  may 
issue,  it  will  only  be  necessair  to  put  a  bit  of 
wax  at  the  end  of  a  piece  of  parchment,  and 
we  shall  have  a  Parliament  at  onoe.  I  want 
to  know  how  they  will  catch  me  at  that  ?" 

He  and  the  Queen,  I  suppose,  were  act- 
ing in  concert  together  for  the  purpose 
of  violating  her  Coronation  oath. 

Here  is  another  plan : 

**  We  are  to  have  an  Association  which  is  to 
meet  by  chance  in  Dublin  " — ^by  chance — "  I 
hope  before  this  year  closes,  but  at  all  events  I 
am  sure  early  in  the  next,  three  hundred 
gentlemen  will  find  themselves  together  in 
Dublin  by  one  accident  or  another." 

How  this  was  to  be  done,  I  cannot  say, 
etcept  by  the  temporary  loan  of  the  lamp 
of  Atadfilm*  Nownere  is  another  part  of 
this  meeting  for  full,  and  free,  and  fair 
discussion. 

'*  Without  going  into  the  Convention  Act,  or 
any  other  Act,  I  say,  at  the  time  I  have  stated,  we 
shall  have  three  himdred  gentlemen  assembled, 
ready  to  enter  into  imme£ate  negotiation  with 
the  British  Minister,  to  show  him  the  state  of  Ire- 
land, to  show  him  our  further  resources,  to  show 
him  how  we  could  paralyse  the  entire  State,  and 
that  it  would  be  done  by  nothing  but  sowing 
more  potatoes  and  leaving  the  harvest  to  rot  on 
the  field,  except  the  poor  man's  part,  the 
potatoes,  to  show  him  that  we  have  physical 
power,  and  that,  if  assailed,  we  will  use  it.  I 
have  more  projects  in  my  mind,  but  I  will  not 
speak  of  them  now,  by  which  I  can  checkmate 
the  Government  tranqmlly  and  quietly.  .  .  .  For 
the  present  year  my  monster  meetings  are 
nearly  over.  There  will  not  be  above  seven  or 
eight  more  of  them;  but  before  I  have  done 
with  them,  the  demonstration  of  moral  combi- 
nation, and  of  the  mighty  giant  power  of  the 
people  d  Ireland,  will  be  complete.  Their  dis- 
cipline will  be  complete.  Why,  you  saw  how 
the  cavalry  fell  in  and  took  their  station, 
five  by  five,  at  the  word  of  command  of  Tom 
Steele." 

That  is  at  that  meeting  at  Olifden. 

'*No  aide-de-camp  of  the  Lord  Lieutenant 
was  ever  obeyed  so  cheerfully  as  he  was.  The 
people  of  Irdand  are  moral,  religiou8,  and  dis- 
ciplined.    Their   universal    voice   is    shouting 
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around  me.  1  haye  with  me  nine-tenths  of  the 
nation,  and  that  portion  which  is  opposed  to  me 
is  in  a  state  of  delusion  from  which  they  will 
soon  be  roused.  I  belicTe  I  shall  have  nine- 
tenths  of  Ulster  with  me.  I  know  I  have  three- 
fourths  already.  How  delighted  I  am  with  the 
additional  testimony  Connemara  has  afforded 
me  of  the  confidence  of  the  people." 

This  18  the  langaage  nsed  by  those 
gentlemen  at  that  assembled  meeting  at 
Connemara.  It  is  for  yon  to  say,  Gren tie- 
men,  is  that  the  language  of  calm  and 
reasonable  discussion  P  Or  is  it  the  show 
of  defiance  and  boldness  of  a  man  exulting 
in  **  the  giant  power  of  the  Irish  people," 
who  he  said  were  under  his  control,  at  his 
beokP  And  if  an  individual  is  thus  to 
proclaim  the  power  he  has  over  those 
coimtless  multitudes,  in  order  that  it  may 
be  exhibited  to  the  English  Ministry,  as  he 
says  himself,  is  it  to  intimidate,  or  is  it  to 
discuss  fairly  a  particular  question  P 

[At  the  Association  on  the  29th  of  August, 
according  to  Jackson* $  evidence,  Mr. 
O'ConneU  said :] 

**  He  had  again  his  bill  of  indictment  against 
that  miscreant  Ministry,  where  the  people  of 
Ireland  were  accused  of  being  disaffected.  He 
admitted  they  were  disaffected,  and  the  country 
was  now  dissatisfied,  and  if  the  Union  were  not 
dissolved,  he  much  feared  that  a  sanguinary  war 
would  hereafter  lead  to  perpetual  separation." 

la  that  a  threat  P  or  is  it  fair  dis- 
cussion P  So  far  there  is  no  difference, 
or  imputation  on  the  correctness,  of  Mr. 
Jackson.  Mr.  O'OonneU  says  that  Mr. 
Jackson  had  made  a  mistake  of  a  word  in 
the  next  sentence,  and  put  in  one  word  for 
another.  I  therefore  will  not  read  it, 
because  it  is  better  that  nothing  of  a 
questionable  nature  should  go  before  you 
in  the  way  of  evidence,  nothing  disputed. 

I  come  now  to  the  MuUaghmast  meet- 
ing on  October  1st,  which  was  summoned 
by  a  placard  printed  by  order  of  Mr.  Bay, 
the  secretary  of  the  Eepeal  Association. 

There  did  assemble  there  thousands 
upon  thousands,  equal  in  point  of  numbei*8 
to  the  vast  ocean  of  persons  that  assembled 
in  and  upon  the  Hill  of  Tara — overwhelm- 
ing multitudes.  They  came  there,  as  the 
placard  announces,  attended  by  bands,  and 
the  cavalry  mustered,  I  presume,  at  the 
place  appointed.  They  began  to  assemble 
at  an  early  hour  in  the  morning,  because 
millions  or  thousands  upon  thousands 
cannot  be  brought  together  in  a  moment ; 
and  it  took  a  long  time  to  bring  together 
such  an  extraordinary  demonstration  of 
physical  force.  Becollect  the  character  of 
those  forces  given  by  Mr.  0*OonneU  at  the 
Clifden  meeting,  a  few  weeks  before. 
They  came  attended  by  bands  and  ban- 
ners, a  great  number  of  which  had  in- 
scriptions upon  them.  Early  in  the 
morning  there  waa  oiroulated,  at  Mullagh- 


mast,  a  particular  publication  having  a 
direct  reference  to  the  subject,  for  it 
called  upon  the  people  to  remember 
Mullaghmast.  Now  you  will  observe, 
Grentlemen  of  the  Jury,  that  this  paper  is 
proved  to  have  been  circulated  to  the 
amount  of  thousands,  at  least  two  thou- 
sand, about  the  Rath,  or  wherever  it  was 
the  meeting  was  assembled.  It  is  in  proof 
that  the  multitudes  who  came  from  Dub- 
lin, many  of  them,  hundreds  of  them, 
came  with  wands,  and  Repeal  tickets 
stuck  in  their  hats,  with  a  designation 
marked,  '*  O'ConnelVs  Police:'  And  you 
have  heard  a  great  deal  of  the  power  and 
efficacy  of  that  police  in  the  preservation 
of  peace  and  good  order ;  that  is  to  say, 
that  peace  which  consists  in  the  absence 
of  riot  or  disturbance ;  but  how  far  it 
consists  in  the  absence  of  what  is  criminal 
is  another  question.  These  papers,  giving 
a  description  of  Mullaghmast,  were  in 
circulation  to  the  number  of  at  least  two 
thousand.  However,  it  is  said  that  that 
paper  was  not  printed  b^  Mr.  Browns^  the 
printer  of  the  Association,  and  therefore 
it  was  not  to  be  taken  as  one  of  the  badges 
circulated  for  the  purpose  of  the  meeting. 
How  did  it  happen  that  in  no  one  instance 
did  those  celebrated  police  of  Mr.  0*Con- 
nelVs  attempt  to  stop  the  vending  or 
circulation  of  it  ?  A  circulation  of  two 
thousand  copies  could  not  have  taken 
place  without  the  knowledge  of  this  police. 
Was  there  a  hand  lifted  up  to  prevent  the 
distribution  of  this  infamous  publication  P 
Gentlemen,  let  us  see  whether  there  is  any- 
thing in  this  statement  so  very  inconsistent 
with  the  scenes  of  cruelty  and  bloodshed 
that  had  been  described  by  Mr.  O'ConneU 
himself  at  Tara,  at  Mallow,  and  elsewhere. 
And  afterwards  let  us  see  whether  there 
be  an^  inconsistency  in  the  statements 
made  m  it,  and  those  made  in  the  speeches 
delivered  at  MuUaghmast  by  Mr.  0*Con» 
nelU  Mr.  BarreU^  and  others  of  the 
traversers.  [The  learned  Judge  read 
the  document,  (a)]  That  is  the  con- 
ciliatory, argumentative,  peaceable,  and 
tranquil  way  in  which  tne  people  as- 
sembling at  this  meeting  were  prepared 
for  it.  No  attempt  was  made  to  preyent 
the  circn^lation  of  that  paper.  In  the 
speeches  made  by  Mr.  O'OonneZZ  the  very 
same  story  was  repeated  and  delivered  by 
him.     What  object  had  he  in  that  P 

£The  learned  Judge  read  the  whole  of 
O'ConndVs  speech  at  the  meeting.] 

<*  No,  we  came  here  to  express  our  determina- 
tion to  die  to  a  man,  if  neceiuary ;  hut  we  came 
to  take  the  advice  of  each  other;  and  above  all, 
you  came  here  to  take  my  advice.    I  have  the 

Cme  in  my  hand ;  I  have  the  triumph  secure ;  I 
ve  the  Repeal  certain,  if  you  obey  my  advice. 

(a)  See  above,  p.  S81. 
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I  will  go  slow.  Tou  must  allow  me  to  do  it ; 
bat  I  will  go  sore.  No  man  shall  be  fined,  no 
man  shall  £«  imprisoned,  no  man  shall  be  prose- 
cated,  who  takes  my  adTice.  I  have  led  yon 
thus  far  in  safety ;  I  have  swelled  the  multitode 
of  Repealers,  till  they  are  identified  with  the 
entire  population  of  the  soil,  or  nearly  so." 

Is  that,  or  is  it  not,  a  display  and  a 
boast  of  physical  force? 

'*  I  have  seven-eighths  of  the  population  of 
Ireland  en|olling  themselves  as  associates 
(Cries  of  *  more  power  to  you.*)  I  do  not  want 
more  power,  I  have  power  enough.  All  I  ask 
of  you  is,  to  allow  me  to  use  it.  I  will  go  on 
quietly  and  slowly.*' 

Then  he  turns  to  another  subject : 

"I  am  arranging  the  plan  of  a  new  Irish 
House  of  Ck>mmons.  It  is  a  theory ;  but  it  is  a 
theory  that  may  be  realized  in  three  weeks." 

How  was  that  to  be  accomplished? 
What  machinery  was  to  be  resorted  to  to 
bring  aboat  the  establishment  of  a  new 
House  of  Commons  for  Ireland  in  three 
weeks  ?  "Was  that  to  be  done  by  physical 
force,  or  was  it  to  be  done  otherwise  ? 

<*  The  Arbitrators  are  beginning  to  sit ;  the 
people  are  submitting  their  differences  to  men 
chosen  by  themselves.  You  will  see  by  the 
newspapers,  that  Dr.  Gray  and  my  son,  and 
other  gentlemen,  held  a  petty  session  of  their 
own.  It  cost  the  people  nothing.  We  will  have 
chosen  men  of  our  own,  in  the  room  of  magis- 
trates whom  they  have  unjustly  deprived." 

That  is  the  reason  that  he  gives  for  the 
establishment  of  Arbitration  Courts ;  not 
with  any  view  of  preventing  the  practice 
of  administering  oaths,  not  with  any  view 
of  assimiUting  themselves  to  the  peace- 
able pactice  of  the  Quakers,  not  with 
any  view  to  assimilate  themselves  to  the 
established  practice  of  the  Ouzel  G-alley 
in  Dublin,  which  acts  under  process  de- 
rived from  the  superior  Courts:  but  the 
object  was  to  put  into  these  Arbitration 
Courts  the  magistrates  who  were  dismissed 
by  the  Government  for  attending  Repeal 
meetings. 

<*  I  shall  go  on  with  this  plan." 

Kow  at  Connemara  he  said,  that 

*'  In  laying  this  plan  for  the  establishment  of 
Arbitration  Courts,  I  am  laying  the  foundation 
of  a  new  judicial  system  for  Courts  of  Justice." 
**  I  shall  go  on  with  that  plan  until  I  have  all 
disputes  decided  by  jud^  appointed  by  the 
people  themselves.  I  wish  to  live  long  enough 
to  see  justice  realized  in  Ireland,  and  liberty 
proclaimed  throughout  the  land." 

Is  that,  or  is  it  not,  in  other  words,  say- 
ing that  justice  is  not  administered  by  the 
Courts  of  Law  now  in  Ireland  P  Is  it,  or 
is  it  not,  a  declaration  made  for  the  pur- 
pose of  bringing  into  disrepute  the  Courts 
of  Law  existing  in  Ireland  and  the  admi-  i 
nistration  of  justice  in  them  ? 


«' It  will  take  me"  ~ 
take 
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«  some  time  to  arrange  the  state  of  the  new  Irish 
House  of  Commons — that  plan  which  will  be  sub- 
mitted one  day  to  Her  Majesty ,when  she  has  got  rid 
of  the  present  miserable  and  paltry  Administra- 
tion, and  has  an  Administration  that  I  can 
support,  constituted  of  friends  of  Ireland :  we 
will  have  a  Parliament ;  but  I  musf  finish  that 
part  of  the  job  before  I  go  further,  and  one  of 
my  reasons  for  calling  you  together  was,  to  pro- 
claim throughout  Irehmd  that  I  want  to  arrange 
that  before  I  go  a  step  further.  Let  the  English 
have  England,  let  the  Scotch  have  Scotland,  but 
we  must  have  Ireland  for  the  Irish.  I  will  not 
be  content  until  I  see  not  a  single  man  in  any 
office,  from  the  lowest  oonstable  to  the  Lord 
Chancellor,  but  Irishmen.  This  is  our  land  and 
we  must  have  it  We  will  be  obedient  to  the 
Queen,  joined  to  England  by  the  golden  link  of 
the  Crown,  but  we  must  have  our  own  Parlia- 
ment, our  owi)  Bench,  our  own  magistrates,  and 
we  will  miULe  some  of  the  shoneens  now  upon  it 
leave  it." 

What  he  means  by  that  word  I  do  not 
know. 

£The  learned  Judge  read  the  resolutions 
declaring  the  loyalty  of  the  meeting,  and 
that  no  power  ought  of  right  to  make  laws 
binding  Ireland,  save  the  Queen,  Lords, 
and  Commons  of  Ireland,  (a)  and  referred 
to  Bwrrett*$  speech  at  the  dinner.] 

"This  was  a  most  magnificent  meeting.  .  .  . 
It  will  be  recorded  in  history  as  one  of  those 
events  which  have  infloenced  that  great  success 
of  national  independence  which  is  now  all  but 
consummated." 

Influenced,  Gentlemen,  by  the  monster 
meetings. 

*'  It  is  one  of  those  incidents  of  a  great  politi- 
cal secret,  a  secret  invented  by  an  illustrious 
individual  present,  suggested,  no  doubt,  and 
blessed  as  it  has  been,  by  an  all- wise  Providence, 
that  wills  the  re^neration  of  this  country.  It 
is  a  great  political  secret,  which  has  at  last 
proved  to  the  people  of  this  country,  and  will 
prove  to  mankmd,  that  the  many  who  openly 
and  peaceably  combine,  shall  be  more  than  a 
match  for  the  few  who  have  hitherto  successfully 
conspired,  and  cheated,  and  trampled  upon  them. 
I  confess  that  I  sometimes  feel  that  it  was 
almost  a  blessing  that  Ireland  has  gone  through 
these  forty-three  years'  ordeal,  when  it  has  pro- 
duced such  national  virtue ;  when  it  has  consum- 
mated an  important  state  secret,  peaceful 
pressure  from  without" 

There  might  be  two  meanings  to  that, 
(Gentlemen.  Becoll  ect  he  begins  by  ^  jing , 
that  these  great  meetings  were  the  means 
by  which,  it  may  be  said  in  history,  these 
ends  were  accomplished. 

[The  learned  Judge  read  the  rest  of 


(a)  See  above,  p.  170. 
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BarreWi  speech  and  O'OonneWt,  both  of 
which  referred  to  the  Mallaghmast  mas- 
sacre, (a)] 

Now,  Grentlemen  of  the  Jury,  ask  yonr- 
selves  is  that  free  discussion  P  Is  that  the 
language  of  fair  inyeetigation  and  inquiry, 
or  is  it  excitement  of  uie  most  extraordi* 
nary  kind,  produced  by  the  repetition  of 
stories,  for  the  truth  of  which  the  person 
who  narrated  them  could  not  Touch  P 
Was  this  a  fair  sample  of  legitimate  dis- 
cussion, or  was  it  eyidence  of  hatred 
steeped  in  an  infHision  of  gall  and  bitter- 
ness P  BecoUect,  that  was  the  second 
speech  at  which  he  had  introduced  that 
subject  on  that  same  da^ ;  recollect,  that 
he  had  chosen  and  nominated  this  place 
of  meeting  for  the  purpose  of  bringing  be- 
fore the  assembled  multitudes  the  recol- 
lection of  the  alleged  atrocities,  barbari- 
ties, and  cruelties  of  England  against 
Ireland;  he  chose  that  to  be  the  place 
where  he  would  bring  together,  and  make 
a  display  of  a  greater  number  of  men  than 
had  ever  been  assembled  at  any  of  the 
monster  meetings,  with  the  exception, 
perhaps,  of  that  of  Tara,  at  which  he  ap- 
pears to  have  stated  there  were  assembled 
^at  least  a  million  and  a  half  of  persons. 
What  object  had  he  in  that  P  What  ob- 
ject  had  those  who  accompanied  him,  who 
partook  of  the  banquet  which  was  cele- 
Drated  under  such  circumstances  P  What 
object  bad  they  in  going  there  and  mak- 
ing speeches  to  the  like  tendency,  and 
with  the  like  effect  P  Were  they  conspi- 
rators, or  were  they  not  P  Were  they,  or 
were  they  not,  joined  and  confederated  in 
one  and  the  same  common  design  P  W^hat 
their  design  was  is  somewhat  eyidenced 
by  what  occurred  at  another  place— 
at  the  Repeal  Meeting  at  Tullamore. 
The  Rey.  Mr.  Nolan,  of  Bunkerrin, 
moyed  the 

**  adoption  of  a  petition  to  Parliament,  praying 
for  a  Repeal  of  that  fatal  meaiore,  the  Union." 

That  is  quite  regular,  and  quite  proper ; 
but  was  such  a  petition  prepared  or  signed 
by  anybody,  or  ever  presented  to  Parlia- 
ment r  Of  that  you  haye  no  eyidence. 
Howeyer  a  design  may  be  masked,  it  is 
the  duty  of  the  jury  to  see  what  the  real 
character  of  it  was.  But  there  is  a  part 
which  struck  me  as  yery  curious.  The 
Bey.  Mr.  Kecwn&y  said : 

~,  **  Repeal  will  be  won,  and  I  doubt  not  at  no 
yery  distant  day.  Peel  has  admitted  the  evils 
of  Ireland,  and  that  he  has  no  remedy  ;  he  must 
give  up  to  somebody.  The  Whigs,  who  boast 
of  having  conferred  so  much  on  Ireland,  and 
boast  more  of  what  they  would  confer  were  it 
not  for  the  opposition  of  the  Tories,  would,  of 
course,  come  in.     They  imagine,  that  by  a 

(a)  See  above,  p.  172. 


course  of  liberal  government  in  Ireland  they 
could  put  a  stop  to  the  Repeal  agitation;  by 

S'ving  up  the  Church  temporalities ;  that  by  en- 
rging  the  franchise  and  increasing  the  con- 
stituency in  Ireland,  they  may  hope  to  detach  us 
from  thegreat  and  paramount  consideration  of  this 
question.  They  miffht  concede  all  these,  and 
even  more.  Most  nkelj  ihej  would  tempt  the 
Liberator  with  fine  promises,  m  addition  to  some 
good  acts  I  he  was  too  wise  for  them ;  he  was 
never  yet  overreached  by  an  Bnglish  Govern- 
ment ;  he  has  alwa3rs  been  the  watchful,  wary, 
and  undeceived  advocate  of  his  country's 
wrongs,  and  we  may  safely  leave  him  to  take 
everything  that  they  give  j  but  as  soon  as  he 
gets  all,  never  was  the  steam  of  Repeal  up  till 
then." 

That  is  the  character  of  Mr.  0'0<mnea 
^yen  by  his  friend,  the  Beyerend  'Mr. 
KBom&y,  who  appears  to  have  introduced 
him  with  those  sentiments,  and  that  de- 
scription, in  the  way  of  eulogy.  Now  did 
Mr.  G*ConmU  deny  that,  when  he  came  to 
speak  P  Did  he  say  that  he  would  be 
professing  one  thing,  and  acting  upon 
another ;  that  that  wonJd  be  base  and  disin- 
genuous ;  that  he  rejected  and  repudiated 
itP  Nothing  of  the  sort.  Here  is  what 
he  said  about  it ;  this  is  from  Mr.  O'Can* 
ntHTe  speech: 

**  When  I  addressed  former  meetings,  I  told 
them  to  join  me,  and  all  would  soon  he  right; 
but  now  I  tell  you  that  it  is  all  right,  the  nail  is 
in  the  hole  (a  voice,  <  drive  it  home  I')  aye,  drive 
it  home,  and  I  will  clench  it  on  the  other  side.  I 
am  quite  ready  to  respect  the  vested  rights  of 
persons  at  present  in  possession,  but  though  I  am 
content,  I  see  from  what  fell  from  my  friend, 
Mr.  Robinson,  that  it  is  not  safe  for  the  parsons 
to  delay  in  joining  with  us  to  have  an  adjust- 
ment of  Church  property.  We  will  take  any- 
thing we  get  now,  but  if  they  delay,  we  will  take 
the  whole,  we  will  have  egg,  shell,  and  all }  but 
at  present,  such  an  arrangement  might  be  made 
as  would  fully  secure  to  them  the  b^eflt  of  their 
vested  rights." 

[The  learned  Judge  read  the  rest  of  the 
speech,  (a)  and  proceeded  to  refer  to  Bay's 
speech  at  the  MuUaghmast  dinner,  ob- 
serving that  it  would  be  no  defence  that 
Bay  was  acting  in  his  capacity  as  secre- 
tary to  the  Association.] 

'*  Where  is  the  Government  that  can  measure 
our  power  ?  Where  is  the  Ministry  that  would 
dare  coerce  us  ?  And  what  are  the  objects  of  the 
Repeal  Association  ?  To  give  to  the  people  em- 
ployment, to  give  them  f<rad,  to  give  them  rai- 
ment, to  give  them  oomibrt ;  to  give  Ireland  a 
name  and  fame,  and  to  teach  her  people  that 
she  is  a  country  worth  living  for.  The  career 
of  the  Association  at  present  is  yet  but  short, 
but  short  as  the  period  has  beeoi,  it  has  done 
much  for  the  people  {  there  is  no  desire  which 
it  will  not  speedily  accomplish,  already  it  hM 


(o)  See  above,  p.  178. 
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brought  to  the  door  of  the  poor  man  that  inesti- 
mable loxorj,  cheap  jostioe.  Arbitration  Courts 
haye  been  established  for  the  first  time,  and  the 
poor  man  can  taste  of  that  jewel  beyond  all 
praise,  and  dissolve  it  in  the  bitter  cup  that  has 
been  filled  to  Uie  brim ;  he  has  cheap  justice  at 
his  door,  which  neutralises  or  mitigates  his 
bitter  draught.  It  only  remains  for  the  people 
to  persevere  as  they  will.  Have  you  any  secur- 
ity for  your  rights  ?  Have  you  any  protection 
for  the  remainder  of  your  liberties  ?  You  have 
not,  except  by  compact  and  organiiation;  orga- 
nisation, therefore,  is  policy  and  safety.  If  yon 
are  not  willing  to  lie  down  as  slaves,  you  must 
join  the  Association,  upon  which  your  only 
hopes  of  redress  ever  can  be  placed.  It  is  your 
duty  to  follow  the  advice  of  the  great  Liberator, 
in  whiter  course  he  may  suggest  to  you,  come 
woe,  come  weal,  for  the  purpose  of  asserting 
the  liberties  of  your  country ;  he  has  never  led 
you  from  the  proper  course,  and  I  am  sure  he 
never  wilL  Tou  will  organise  your  districts, 
and  do  not  stop  until  the  length  and  breadth  of 
the  land  is  ascertained  by  Repeal  wardens,  and 
the  simple  machinery,  and  the  system  proposed 
by  the  Repeal  Association — until  the  spirit  of 
Ireland  be  ample — until  all  act  with  one  will. 
Such  will  be  the  means  of  attaining  our  inde- 
pendence, and  the  consummation  of  that  rests 
only  upon  the  period  of  time  in  which  the  result 
will  be  followed  and  carried  out  But,  now,  my 
friends,  standing  upon  this  Rath,  which  must  be 
a  perpetual  monument  of  British  perfidy,  in  the 
dread  presence  of  those  martyred  spirits,  we 
have  assembled  this  day  to  record,  that  although 
as  Christian  men  we  may  forgive  those  atroci- 
ties, we  never  will  hereafter  be  guilty  of  a  treason 
to  ourselves  or  our  country,  in  confiding  for  one 
moment  in  the  British.  We  will  pursue  our  ob- 
jects firmly  and  steadily,  without  deviating  on 
the  one  side  or  the  other,  till  the  palladium  of 
Irish  liberty  shall  be  safely  enshrined  in  its  con- 
genial temple  in  CoUege-green." 

Mr.  John  0*Gonnell  spoke  at  the  dinner, 
and  Dr.  Gray  spoke  with  reference  to  his 
peculiar  part  or— this  which  appears  to 
DC  a  general  system — the  setting  up  of 
Courts  of  their  own,  appointed  by  the 
people  and  not  by  the  Crown.    He  said  : 

**  On  no  occasion  did  I  ever  feel  more  pride 
than  I  do  now — ^proud  not  only  at  my  name 
being  connected  with  the  Arbitrators  of  Ireland ; 
but  proud  that  in  this  assembly  of  Irishmen  I 
stand  up  to  return  thanks,  not  on  behalf  of  this 
class  or  of  that  class,  bat  on  behalf  of  the 
Judges  appointed  by  the  people;  for  the  first 
time,  the  people's  Judges.  For  a  long  time 
past  they  were  in  the  habit  of  being  ruled,  and 
governed,  and  trampled  upon  by  aliens  and 


Does  that  mean  the  existing  Courts, 
through  which  justice  has  been  adminis- 
tered by  the  Queen's  Judges  P 

— "by  enemies  who,  though  living  amonff  us, 
were  not  our  friends,  but  our  foes,  who  lived 
among  us  tin  they  found  out  that  which  gave 
them  an  opportunity  for  the  exercise  of  uieir 
petty  malicious   tyranny.    But  now  we  have 


persons  as  our  Judges,  men  selected  among  our- 
selves, appointed  by  ourselves,  deriving  their 
authority,  not  fh>m  any  patent  appointment  " — 

In  the  way  in  which  the  Queen's  Judges 
are  appointed : 

— ^"not  fi'om  any  constituted  assembly,  but 
deriving  it  directly  and  solely  from  ourselves." 

There,  Grentlemen,  I  close  my  reading 
and  observations  upon  the  day  of  Mullagh- 
mast — a  most  important  meeting,  exhioi- 
ting,  more  than  any  perhaps  that  has  taken 
place,  what  were  tne  real  intentions  of 
the  seyeral  parties  that  are  accused  before 
you  of  havmg  entered  into  this  alleged 
conspiracy  and  common  design.  The 
general  oDjects  of  that  meeting  haye  been 
Drought  before  your  minds,  as  fumishine 
more  or  less  evidence  of  this  genersd 
design,  entertained  and  inculcated  by  the 
principal  speakers  upon  that  occasion; 
evidence  or  exciting  discontent,  hatred, 
and  animosity  in  the  people  of  Ireland 
against  the  people  of  England  for  by-ffone 
scenes  and  offences,  the  truth  of  which 
cannot  be  ascertained,  but  which,  if  ever 
they  did  exist,  were  (to  say  the  least  of 
it)  now  gratuitously  brought  before  the 
public  Jfind,  and  the  consideration  of 
this  assembled  multitude.  Now  there 
was  present,  who  took  an  active  part  in 
that  meeting,  Mr.  (yConneU,  senior,  who 
made  two  speeches ;  Mr.  O'ConneU,  senior, 
who  was  the  person  who  gave  his  orders 
for  the  procuring  of  that  assembly;  Mr. 
O'OonmU,  senior,  who  selected  that  place 
because  it  was  the  scene  of  that  former 
alleged  bloody  massacre,  perpetrated  two 
hundred  and  fifty  years  ago  by  the  Eng- 
lish of  that  day  against  the  Insh  of  that 
time,  to  revive  and  to  bring  to  light  again 
the  feelings  which  must  have  dwelt  in  the 
hearts  and  minds  of  those  at  that  time 
connected  with  the  sufferers  in  that 
tra^^y.  Tou  recollect  how  he  has  de- 
scribed it,  how  he  has  painted  the  scenes 
of  misery  and  wretchedness,  which  mast 
have  seized  upon  and  overwhelmed  the 
feelinffs  of  every  person  who  was  con- 
nected with  those  who  perished.  It  was 
not  for  nothing,  he  said,  he  brought  them 
to  that  place,  and  he  makes  that  speech, 
standing  (as  he  says)  upon  the  spot  where 
the  tragedy  was  committed — ^where  every- 
thing that  Ireland  at  that  time  ought  to 
have  held  dear  was  sacrificed  to  the 
cruelty  and  treachery  of  the  Qoyemment 
of  the  country  at  that  time.  It  was  to 
revive  and  to  recall  the  feelings  that  he 
described  as  existing  in  the  hearts  of 
those  relatives,  and  to  infuse  the  same 
into  the  breasts  of  those  of  the  present 
day,  who  were  listening  to  the  eloquent 
way  in  which  he  portrayed  those  horrible 
scenes.  What  is  the  accusation  founded 
upon  it  P  The  aoouaation  is  for  endeavour- 
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ing  to  excite  and  to  raise  discontent  and 
disaffection  in  one  part  of  Her  Majesty's 
sabjects  against  the  other,  eBpecially  the 
Irish  against  the  English.  Does  this,  or 
does  it  not,  support  that  charge  P  That 
is  for  yon  to  say.  They  say  that  all  this 
takes  place  for  the  pnrpose  of  pronioting 
free  discussion,  and  fair  and  candid  in- 
quiry as  to  the  prudence  of  repealing  the 
Union.  But  is  that  the  only  ground  on 
which  this  transaction  bears  upon  the 
present  caseP  That  assembly,  so  met, 
consisted  of  as  many  men,  as  many 
persons,  as  were  assembled  upon  the  hill 
of  Tara — ^the  greatest  monster  meeting 
that  up  to  that  time  had  ever  taken  place 
in  Ireland ;  were  those  thousands  to  nave 
their  feelings  excited,  and  were  the  British 
Ministry  to  be  told,  were  the  British  Par- 
liament to  be  told,  that  those  hundreds  of 
thousands  of  people,  organized  and  dis- 
ciplined, excited  in  the  manner  that  you 
have  heard  stated  by  the  parties  them- 
selves, existed  in  the  country  in  such  a 
state  of  discipline,  that  the  moment  Mr. 
O'GonneU  thought  proper  to  stamp  his 
foot,  or  to  raise  his  hand,  those  multitudes 
would  re-assemble,  no  matter  what  his 
command  might  beP  Now,  Ge|itlemen, 
does  that  go  to  support  their  allegation 
that  this  is  free  discussion ;  or  does  it  go 
to  support,  or  is  it  evidence  to  support, 
the  imputation  alleged  by  the  Crown,  that 
this  was  a  collection  of  those  masses  and 
multitudes  of  persons  for  the  purpose  of 
intimidation,  and  for  the  pur|)08e  of  over- 
awing the  Legislature  of  the  country  P  I 
am  bound  to  put  both  these  respective 
views  before  you ;  it  is  for  you  to  decide*. 
There  is  yet  another  charge,  that  of  excit- 
ing discontent  and  disaffection  against  the 
law  and  Constitution  of  the  country. 
What  was  that  law,  and  that  Constitution, 
as  by  law  established  P  The  law  of  the 
Union,  which  is  the  law  of  the  land,  and 
no  other,  at  this  day.  And  upon  that 
occasion  it  was  proclaimed  by  Mr.  O^Gori' 
nell  to  the  hundreds  of  thousands  that 
were  listening  to  him,  that  the  Union  was 
a  nullity,  that  it  was  absolutely  void. 
Was  this  for  the  purpose  (and  it  is  for  you 
to  say)  of  excitmg  discontent  and  dis- 
affection amongst  the  subjects  of  this 
country  against  the  law  and  institutions 
of  the  country  P  Another  branch  of  this 
charge  of  conspiracy  is  the  deprecating 
the  Courts  of  Justice,  as  established  by 
law,  and  l^e  Constitution  of  the  realm,  in 
this  country ;  bringing  them  into  con- 
tempt, and  inducing  the  subjects  of  the 
realm  to  withdraw  the  adjustment  of  their 
disputes  and  differences  from  the  Courts 
appointed  under  the  Queen's  authority, 
and  inducing  the  subjects  of  the  country 
to  go  to  ot£er  tribunals  for  the  adjust- 
ment of  those  differences.    Is  there  any 


evidence,  in  the  transactions  at  Mullagh- 
mast,  given  you,  in  support  of  that  charge 
of  the  alleged  conspiracy  P  Have  you,  or 
have  you  not.  Dr.  Ghra/y  coming  forwaj^, 
and  making  his  statement  in  the  presence 
of  those  assembled  masses,  that  the  time 
was  come  when  they  were  to  be  relieved 
from  the  manner  in  which  their  affairs 
had  been  conducted  in  those  Courts,  over 
which  presided  the  Saxon,  or  the  stramger, 
or  those  who,  being  settled  here,  had 
taken  the  advantage  of  petty  opportunities 
to  put  into  execution  their  plans  of 
tyranny  and  oppression  P  Have  you,  or 
have  you  not,  Mr.  0  ConneU  adverting  to 
the  same  system  P  He  had,  at  the  meet- 
ing at  Clifden,  proclaimed  the  same  sub- 
ject, and  he  had  stated  there  that  the 
institution  of  these  Arbitration  Courts 
was  the  foundation  of  his  judicial  S3rstem ; 
you  find  him  again  recurring  to  the  same 
subject,  recommending  in  me  same  way, 
at  this  meeting  at  Mullaghmast,  the  ap- 
pointment of  those  Arbitration  Courts, 
and  the  placing  therein  the  magistrates 
who  had  been  dismissed  by  the  Chancellor 
for  their  attendance  upon  the  Bepeal 
meetings.  There  you  have  three  indivi- 
duals, and  you  have  Mr.  Bay,  moreover, 
adding  his  mite  in  recommendation  of 
that  common  cause.  You  have  therefore 
four,  and  you  have  Mr.  John  0*OoimeU,  a 
fifth,  who  likewise  made  a  speech  at  that 
meeting,  concurred  in  the  general  objects 
of  that  meeting,  and  appears  to  have  been 
himself  one  of  the  first  Arbitrators  who 
took  upon  himself  to  act  under  that 
appointment  at  Blackrook,  concurring 
thereby  fully  in  that  establishment  of  the 
Arbitration  Court,  appointed  under  ttie 
authority  of  the  Association. 

Hitherto  I  have  said  nothing  of 
the  Bev.  Mr.  Tiemey,  who  does  not 
appear  to  have  attended  or  partici- 
pated in  that  Association,  in  its  meetings, 
until  the  3rd  of  October  following,  which 
was  the  day  but  one  after  the  meeting  at 
Mullaghmast.  It  is  true  that  he  had  a 
little  pet  meeting  of  his  own,  in  his  own 
parish  of  Clontibret,  on  the  15th  of  August, 
the  very  same  day  on  which  the  great 
meeting  was  held  upon  the  hill  of  Tara, 
but  that  appears  to  have  gone  off  with 
more  decorum  and  proprieW  than  attended 
any  of  the  meetings  tnat  I  have  referred 
to. 

[The  meeting  of  Clontibret  has  not  been* 
much  pressed  against  the  Bev.  Mr.  Tier- 
ney.  1  concur  in  that  view,  the  more 
particularly  as  some  little  uncertainty 
appears  to  exist  with  regard  to  the 
evidence  given  by  3f' Oonn,  the  police  con- 
stable, who  was  examined  as  to  what  took 
flaoe  between  him  and  Mr.  Tiemey  on  the 
5th  of  June,  two  months  before  that 
meeting.] 
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Bnt  now,  Grentlemen,  sappose  we  im- 
pute nothing  to  him  for  the  transaction 
of  the  15th  of  August.    What,  then,  took 
plaoe  on  the  3rd  of  October  P— and  this  is 
worth  your  consideration.    Mr.   Tiemey 
attended  at  the  Bepeal  Association  on  the 
day  but  one  after  that  ereat  meeting  at 
Mnllaghmast.  Whether  Mr.  Ti&meykaew, 
or  did  not  know,  of  the  existence,  or  par- 
iicnlars,  or  nature  of  those  proceedings,  1 
do  not  exclude  from  jour  consideration. 
Mr.      Tiem&y    then    and    there    made    a 
speech ;  it  will  be  for  you  to  say,  and  to 
jndg^e  of  the  character  and  nature  of  that 
epeeoh.    He  is  charged  with  conspiracy, 
and  you  will  take  it  iuto  your  considera- 
tion  how  far  or  otherwise  the  obiects  of 
that  speech  fall  in  with  and  partake   of 
the  jTOieral  nature  of  the  common  design. 
£The  learned  Judge  read  Tiemey* s  speech, 
(a)  observing:]  Does  Mr.  Tiern&y  fall  into 
the  common  parlance  of  calling  the  Eng- 
lish "  the  proud  Saxon  *'  P    Does  he  adopt 
that  phrase,  so  familiar  in  the  annals  of 
this  Association  P  It  is  rather  a  remarkable 
thinK  that  he  should  allude  to  Benburb  and 
the  Yellow  Ford,  which  are  mentioned  in 
the  Members'  card.    There  is  then  a  tissue 
of  stories    comprising   a  history  of  the 
hattle  of  Benburb,  the  battle  of  the  Yellow 
Ford,  and  others,  in  which  this  reverend 
gentleman    states    that    the   Irish   were 
victorious,  and    that    the   English  were 
defeated  with  great  slaughter.    Why  did 
he  introduce  Aese  topics  P      Was  it  for 
the  purpose  of  showing  that  in  former  times 
the  Irish  were  brave,  and  that  they  were 
(as  he  prefaces  his  statement  by  saving) 
**  the  first  to  resist  and  the  last  to  yield  "  P 
or  were  these  facts  of  English  perfidy  and 
English  cruelty,  of  Irish  victory  and  Eng- 
lish failure,bronght  forward  for  the  purpose 
of  promoting  Christian  charitv  ana  peace, 
after  the  lapse  of  a  period  of  oetween  two 
and  three  hundred  years  P    It  is  for  you 
to  say ;  and  I  leave  this.  Gentlemen,  most 
particularly  to  your  consideration. 

To  this  Mr.  0*ConneU  paid  the  com- 
pliment of  a  speech,  and  Mr.  Ti&mey  then 
entered  the  Association  as  a  member ;  he 
was  received  with  accliunation,  and  that 
which  he  had  been  detailing  to  them  was 
adopted  by  them,  and  received  with  un- 
bounded applause.  Did  he,  or  did  he 
not,  then  aobpt  the  obiects  and  views  of 
that  Association  with  Mr.  O'OonneU  and 
the  other  members  now  accused  with 
hinaP  Was  or  was  not  his  speech  then 
delivered  a  speech  for  the  purpose  of 
making  a  public  communication  of  the 
treachery  and  cruelty  and  barbarity  of 
England  between  two  and  three  hundred 
years  ago  P  Is  that,  or  is  it  not,  in  unison 
with  the  speeches  made  by  Mr.  O^Oonnell 


himself,  giving  the  details  of  the  murders 
and  massacres  of  Mnllaghmast  P  Is  it 
or  is  it  not,  in  unison,  and  tending  to  the 
same  end,  with  the  detail  of  the  murders 
committed  by  the  same  persons,  but 
detailed  in  the  language  of  Mr.  Barrett  ? 
Is  it,  or  is  it  not,  with  a  community  of  pur- 

Sose,  in  furtherance  of  the  same  end  and 
esign  as  thestory  told  of  the  three  hundred 
Wexford  ladies  who  were  murdered  in  the 
Bull  Ring  of  Wexford — the  story  that  was 
detailed  to  hundreds  of  thousands  at 
the  meeting  at  Tara,  the  greatest  meeting 
but  one  they  ever  had,  or  repeated  at  the 
meeting  at  Mallow,  the  same  facts, 
though  perhaps  dressed  in  different 
words  P  Do  you  see  here  anything  of 
community  of  purpose  or  design  P  It 
is  for  you,  Gentlemen,  to  say  whether, 
under  those  circumstances,  you  think  the 
Bev.  Mr.  TiettM/y  is  a  participator  in  this 
common  design,  and  whether  he  has  em- 
braced that  Association,  and  undertaken 
to  carry  out  the  same  designs  by  the  same 
means. 

IThe  learned  Judge  referred  to  Duffy" e 
participation  in  the  alleged  csnspiraov,  as 
evidenced  by  his  being  a  member  ot  the 
Association  and  editor  of  the  NaUon,  in 
which  the  articles  "  Something  is  Com- 
ing," "Our  Nationality,"  "The  Crisis 
is  upon  us,"  appeared.  The  learned  judge 
read  the  articles.(a) 

Ba/rreU*$  particii^tion  is  evidenced  by  the 
articles  in  his  paper,  the  Pilot,  entitled 
**The  Irish  in  the  Enriish  Army— Mr. 
O'Callaghan's  Letters;^'  •*  The  Army, 
the  People,  and  the  Government ;  "  and 
the  "  Morality  of  War,"(&)  a  letter  bearing 
the  signature  of  the  Bev.  Mr.  Power, 
parish  priest  of  Kilrossenty,  in  the  county 
ofWaterford,  who,  it  was  said,  would 
have  been  produced  here  to-day.  On  his 
non-production  no  comment  has  been 
offered  by  the  officer  of  the  Crown, 
nor  do  I  make  any.] 

Gentlemen,  that  long  letter  of  morality, 
or  divinity,  or  whatever  it  may  be,  bears 
the  signature  of  the  Bev.  Mr.  Power,  and 
contains  full  directions  as  to  what  mi^ht 
be,  or  ought  to  be,  the  duties  of  a  soldier. 
There  are  three  several  publications  by 
Mr.  Ba/rrett,  one  and  all  connected  with 
the  same  subject — the  army — upon  the 
duties  of  a  soldier,  leaving  it  in  the 
breast  of  every  private  soldier  to  deter- 
mine whether  it  is  his  duty  or  not,  when 
called  upon  by  his  superior  officer,  to  obey 
his  commands.  That  is  'Hhe  morality  of 
war,"  as  stated  by  the  Bev.  Mr.  Power, 
and  published  by  Mr.  Barrett.  And  it  is 
for  you  to  consider  whether  or  not  these 
publications  with  reference  to  the  army 


(a)  See  above,  p.  176. 


(a)  See  above,  p.  118,  116,  181. 
C6)  See  above  p.  125. 
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were  or  were  not  pnbliBhed  by  this 
alleged  oonroirator  witk  the  yiew  of  nentra- 
lising  the  Qneen's  army,  in  case  they 
should  happen  to  be  called  npon  in  aid 
and  assistance  of  the  Government,  in  the 
repressing  and  keeping  down  whatever 
tomoltoary  nprisings  might  take  place, 
growing  out,  perhaps,  of  those  public 
demonstrations.  I  need  not  tell  you, 
Gentlemen  of  the  Jury,  that  an  attempt 
so  to  interfere  with  the  soldiery,  to 
tamper  with  them,  is  a  very  high  otTence 
in  law.  There  are  Acts  of  Parliament 
which  haye  been  referred  to,  passed  from 
time  to  time  to  prohibit  and  to  prevent, 
under  severe  penalties,  the  daring  attempt 
of  any  person  or  persons  who  should  pre- 
sume to  do  80 ;  and,  although  no  evidence 
is  given  here  that  any  of  those  publica- 
tions did  ever  come  to  the  hands  of 
the  soldiers,  yet  I  take  leave  to  say  to  you 
that  if  you  be  satisfied  that  the  traversers 
did  agree  and  combine  together  for  the 
purpose  of  tampering  with  the  military, 
the  crime  is  complete.  The  crime  does 
not  consiBt  in  the  success,  but  in  the 
existence  of  a  criminal  intention,  in 
which  two  or  more  combine  to  carry 
out  the  common  desigpi.  The  paper 
reaching  the  hands  of  a  soldier  would  be 
an  overt  act  of  the  parties  who  acted  on 
that  criminal  concert;  but  the  crime 
would  not  consist  in  the  paper  being 
delivered  to  the  hands  of  the  soldier,  but 
in  the  criminal  conspiracy  which  the 
parties  had  entered  into  for  the  purpose 
of  effectuating  that  crime,  whether  it  was 
completed  or  whether  it  was  not. 

Now  I  think  from  what  I  have  stated  to 
vou,  you  must  all  see  that  there  is  evidence 
Defore  jou  which  will  include  in  the  chaise 
of  conspiracy  all  the  several  traversers  who 
are  on  their  trial,  if  you  believe  the  fact 
of  the  eiistence  of  a  common  criminal 
design,  with  the  intent  of  effectuating  the 
common  criminal  intents  which  are  stated 
upon  the  face  of  the  indictment ;  and  it 
will  not  be  necessary  for  you  to  come  to 
an  opinion  that  one  and  all  should  be 
guilty  of  one  and  all  of  the  crimes  and  the 
criminal  intentions  set  out  on  the  face  of 
the  indictment.  Tou  all  know  that  in 
point  of  fact  there  are  five  of  these 
criminal  intentions,  for  the  effectuating 
of  which  the  criminal  conspiracy  is 
alleged  by  this  indictment  to  have  been 
entered  into  by  the  traversers.  It  is  not 
necessary  that  all  should  be  implicated 
in  the  same  criminal  end;  one  may  be 
guilty  and  convicted,  or  two  may  be  guilty 
and  convicted,  of  the  criminal  intention 
of  conspiring  with  regard  to  the  army ; 
one  or  more  may  be  guilty  of  conspiring 
with  a  criminal  intention  of  intending 
to  excite  one  portion  of  Her  Majesty's 
subjects  against  the  other,  and  rendering 


\  them  discontented  with  the  constitution 
i  and  laws  of  the  country  as  they  exist ; 
another  set,  or  one  and  all,  may  be  guilty 
of  the  criminal  intent  of  combining  for 
the  purpose  of  collecting  large  bodies  of 
men  in  different  parts  of  Ireland,  for  the 
purpose  thereby  of  intimidating  and  over- 
awing the  Legislature  and  Government  of 
the  country ;  another  set  may  be  guilty 
of  a  criminal  conspiracy  to  brinff  into 
disrepute  the  Courts  of  Justice  as  by  law 
!  established  under  Her  Majesty,  and  in- 
ducing the  subjects  of  t^is  country  to 
have  their  disputes  referred  for  deci- 
sion to  other  tribunals  than  those  Courts. 
I  Now,  it  may  be.  Gentlemen  of  the  Jury, 
I  that  one  and  all  of  these  several  charges 
I  of  criminality  may,  in  your  apprehension, 
have  been  Drought  home  in  evidence 
against  the  several  traversers,  one  and  all 
of  them,  or  against  such  of  them  as  you 
may  be  of  opinion  the  common  crimmal 
design  is  proved  against ;  bearing,  how- 
ever, in  mind  that  no  conspiracy  is  proved 
into  which  more  than  one  does  not 
enter. 

[The  learned  Judge  proceeded  to  read : 

"  Address  from  the  Loyal  National  Repeal  As- 
sociation of  Ireland  to  the  Inhabitants  of  the 
countries  tabject  to  the  British  Crown,"(a) 

and  observed,  it  is  not  an  address  to  the 
Commons — ^it  is  not  a  petition  of  any 
kind ;  but  it  is  an  address  by  this  body, 
the  constitution  and  nature  of  which  you 
are  acquainted  with, 

<*  to  the  inhabitants  of  the  countries  subject  to 
the  British  Crown, 

The  learned  Judge  also  referred  to  the 
Arbitration  Courts.]  You  will  observe, 
Gentlemen  of  the  Jury,  that  the  charge 
is  not  simplj  for  combining  together 
to  erect  and  constitute  these  Arbitration 
Courts,  but  the  main  and  principal 
part  of  the  charge  is  this  —  combining 
together  for  the  purpose  of  bringing 
into  disrepute  and  discredit  the  existing 
Courts  of  Justice  in  the  country,  as  by 
law  established.  There  was  a  great  deal 
of  argument,  and  a  good  deal,  i  think,  of 
unnecessary  statement  with  regard  to  the 
subject  of  arbitration.    It  was  said  with  a 

great  deal  of  vehemence,  and  sincerity,  I 
ave  no  doubt,  that  the  termination  of 
suits  by  arbitration  was  not  only  no 
crime,  but  laudable  as  a  religious  and  a 
moTtA  duty;  and  it  was  saia  to  be  the 
universal  practice  of  the  Society  of 
Friends  or  Quakers,  who,  it  was  stated, 
and  most  deservedly,  were  amongst  the 
most  moral  and  properly  conducted  sub- 
jects that  belong  to  the   British  Crown. 


(a)  See  above,  p.  198. 


Digitized  by  \^OOQ IC 


645] 


The  Queen  against  (yConneU  and  others,  1843-4. 


[646 


Bj  the  rale  of  the  Society  of  Friends,  any 
member  who  had  a  diBpute  with  another 
person  was  bound,  in  the  first  instance, 
to  endeaYOor  to  have  that  question  de- 
cided by  arbitration,  before  he  was  at 
liberty  to  take  proceedings  at  law ;  and, 
moreover,  that  the  rule  of  the  Society  was 
enforced  by  another,  by  which  any  mem- 
ber of  the  Society  of  Friends  who  should 
decline  to  terminate  his  suit  by  arbitra- 
tion before  he  went  to  law  was  to  be  ex- 
pelled, or  ^*  read  out  of  meeting,"  as  it  is 
called  by  the  Society.  A  farther  instance 
was  referred  to,  as  showing  another  body 
of  people  of  high  consideration  in  the 
country  who  were  in  the  constant  habit 
of  referring  their  dispnte8  to  arbitration, 
and  who  had  existing  m  the  city  of  Dublin 
a  committee  of  mercantile  men,  consisting 
of  forty  of  the  principal  merchants,  called 
the  Ouzel  Gkdley  Gluo,  for  the  purpose  of 
determining,  by  arbitration,  the  several 
disputes  and  difierences  between  any  per- 
sons who  should  think  proper  to  submit  to 
their  decision.  That  is  all  correct,  and  in 
that  way  a  great  variety  of  mercantile 
questions  in  the  city  of  Dublin  are  in  the 
habit  of  being  referred  to  the  arbitration 
and  final  decision  of  the  members  of  the 
Ousel  Galley  Club.  But  the  ;iystem  of 
arbitration  adopted  by  the  Ouzel  Oalley 
Club  is  not  analogous  to  what  is  now  pro- 
posed; because  the  Ouzel  Galley  Olub, 
though  it  does  take  upon  itself  to  decide 
the  disputes  and  difierences  of  those  who 
think  proper  to  refer  to  the  decision  of  its 
members,  is  based,  in  the  first  instance, 
on  a  writ  issuing  out  of  the  superior 
Courts,  and  it  derives,  therefore,  its 
judicial  authority  in  fact  from  thence ; 
it  was  so  stated  oy  Mr.  Oosgraw — or  else 
the  submission  to  arbitration  is  made  a 
rule  of  the  Court;  in  either  case  it  re- 
mains subordinate  to  the  superior  Courts. 

But,  Gentlemen,  it  is  stated  further, 
that  this  decision  of  disputes  by  arbitra- 
tion is  desirable  upon  a  conscientious  and 
religious  principle,  viz.,  the  putting  a 
stop  to  the  administering  of  oaths,  which, 
before  the  law  substituting  a  declaration 
for  an  oath,  did  exist  to  an  extent  very 
much  to  be  regarded,  particularly  in  cases 
in  which  the  revenue  is  concerned.  Those 
are  all  very  plausible  arguments  to  be 
brou£[ht  forward  now,  and  those  are 
plausible  examples  to  be  set  up  as  being 
the  precedents,  and  the  foundation  upon 
whicn  the  present  Arbitration  Courts  were 
established  bv  the  Association. 

Now,  Gtotlemen,  if  the  Associalion  had 
acted  a  real  hand  fide  part ;  if  any  of  those 
reasons  which  are  now  put  forward  during 
this  trial  for  the  purpose  of  giving  counte- 
nance to  the  establisnmentof  these  courts 
were  bond  fide,  there  might  be  something 
in  it;  but  it  will   be  for  you  to  decide 


whether  or  not  any  such  intention  existed 
in  the  minds  of  the  persons  by  whom  those 
Arbitration  Courts  were  invented,  or 
whether  they  were  set  up  for  an  entirely 
different  purpose,  with  something  of  a 
factious  view  of  opposing  the  G  ovemment, 
in  the  course  they  had  taken,  by  dismiss- 
ing from  the  commission  of  the  peace  the 
maffistrates  who  had  attended  several  Be- 
peid  meetings.  G^tlemeu,  I  have  already 
stated  the  speeches  of  Dr.  ChroAf,  who 
seems  to  have  been,  in  a  great  measure, 
with  Mr.  0' Connelly  the  author  of  this 
system  ;  and  see  whether  in  any  of  their 
statements  there  is  the  slightest  allusion, 
with  regard  to  the  settmg  up  of  the 
Arbitration  Courts,  to  the  abolition  or 
diminution  of  oaths,  or  any  such  purpose. 
On  the  contrary,  is  there  not  evidence, 
which  you  have  heard  read  to  you,  from 
which  you  have  the  materials,  if  you  think 
right,  to  infer  a  very  different  reason  for 
the  establishment  of  those  Arbitration 
Courts?  to  wit,  in  order  to  enable  Mr. 
O^OonneUejid  the  Association  to  put  down 
the  existing  Courts  of  Justice,  in  the 
country,  and  to  substitute,  in  lien  of  them, 
Courts  to  be  called  Courts  of  Arbitration, 
to  which  the  people  might,  if  they  thought 
proper,  submit  their  differences,  and  which 
were  to  be,  as  Mr.  O^OowneU  said, 

**  the  foimdation  of  a  system  of  joBtioe  and  judi- 
oatoie  in  the  country." 

Gentlemen,  recollect  in  that  address 
which  I  have  just  read  from  the  Association, 
one  of  the  grievances  which  is  proclaimed 
to  the  world  at  large,  as  far  as  the  British 
subjects  are  concerned,  is,  that  persons 
have  been  appointed  to  the  Bench  hostile 
to,  or  not  having  a  feeling  with  the  people 
of  the  country,  and  therefore  they  are  ms- 
satisfied  with  those  Courts  as  they  exist, 
and  the  mode  in  which  the  administration 
of  justice  is  dispensed  in  them.  Now,  if 
people  combine  m  order  to  put  down  the 
existing  Courts  of  Justice  as  derived  from 
the  appointment  of  the  Queen,  and  to  set 
them  at  nought,  and  to  disparage  and  de- 
fame them,  and  thereby  to  induce  the 
subjects  of  the  kingdom  to  withdraw  from 
their  coffnizance  the  administration  of 
justice,  if  that  be  their  object,  and  forther 
to  cany  that  out,  to  establish  Courts  of 
Arbitration,  to  be  appointed  in  lieu  of  the 
Queen's  Courts,  then.  Gentlemen  of  the 
Jury,  such  an  association  or  confederacy, 
for  such  a  purpose,  and  with  such  an  in- 
tent, is  a  violation  of  the  law;  and  any 
infringement  or  encroachment  on  the 
Queen's  prerogative,  in  that  respect,  has 
^ways  be^  considered  a  high  misde- 
meanor. 

The  subject.  Gentlemen,  is  treated 
briefly  and  clearly  by  Judge  BlackHone, 
in  his  celebrated  Commentaries  on   the 
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Law  of  England ;  and  in  his  first  Yolnme» 
page  267,  he  makes  this  statement  in 
respect  of  it : 

**  Another  capacity  in  which  the  King  is  con- 
sidered in  domestic  afiairs,  is  as  the  fountain  of 
justice  and  general  conservator  of  the  peace  of 
the  kingdom.  By  the  fountain  of  justice  the 
law  does  not  mean  the  author  or  original,  but 
only  the  distributor.  Justice  is  not  derived 
from  the  King,  as  from  his  free  ffift,  but  he  is 
the  steward  of  the  public,  to  dispense  it  to 
whom  it  is  due.  He  is  not  the  spring,  but  the 
reservoir,  from  whence  right  and  equity  are 
conducted  by  a  thousand  channels  to  every  in- 
dividual. The  original  power  of  judicature,  by 
the  fundamental  principles  of  society,  is  lodged 
in  society  at  large ;  but  as  it  would  be  impracti- 
cable to  render  complete  justice  to  every  indi- 
vidual, by  the  people  in  their  collective  capacity, 
therefore  every  nation  has  committed  that  power 
to  certain  select  magistrates,  who,  with  more 
ease  and  expedition,  can  hear  and  determine 
complaints ;  and  in  England  this  authority  has 
immemorial  ly  been  exercised  by  the  King,  or 
his  substitutes.  He,  therefore,  has  alone  the 
right  of  erecting  Courts  of  Judicature ;  for 
though  the  Constitution  of  the  kingdom  hath 
intrusted  him  with  the  whole  executive  power 
of  the  laws,  it  is  impossible,  as  well  as  im- 
proper, that  he  should  personally  carry  into 
execution  this  great  and  extensive  trust ;  it  is 
consequently  necessary  that  Courts  should  be 
erected  to  assist  him  in  executing  this  power ; 
and  equally  necessary  that,  if  erected,  they 
should  be  erected  by  his  authority.  And  hence 
it  is,  that  all  jurisdictions  of  Courts  are  dther 
mediately  or  immediately  derived  from  the 
Crown ;  their  proceedings  run  generally  in  the 
King's  name ;  they  pass  under  his  seal,  and  are 
executed  by  his  officers." 

Snch  is  the  common  law  of  this  country  ; 
and  it  is  therefore  an  infringement  ana  a 
violatiou  of  that  law,  if  two  or  more  per- 
sons presume  and  take  npon  them  to  enter 
into  a  common  design  to  detract  from  the 
respect  due  to  the  Qaeen's  Courts  of  Jus- 
tice, and  in  the  way  in  which  the  law  is 
administered  in  those  Conrts.  If  any  per- 
son has  a  grievance  with  regard  to  the 
manner  in  which  his  oanse  is  treated  in 
any  of  the  Qneen*s  Conrts,  he  has  his 
remedy.  The  law  is  open  to  him,  and 
there  is  a  tribunal  of  dernier  resiort,  vested 
for  the  most  part  in  the  House  of  Lords. 
But  to  attempt  to  deny  the  power  of  the 
Crown  to  erect  those  Courts,  or  to  detract 
from  the  character  or  the  mode  of  ad- 
ministration of  justice  in  those  Courts,  is 
a  direcD  offence  of  a  very  high  nature,  and 
a  direct  infringement  of  thkt  privilege  of 
the  Crown  that  has  subsisted  at  all  times, 
as  I  have  read  to  you,  in  the  kingdom  of 
Great  Britain  and  its  dependencies. 

Theiefoi'e,  it  is  something  to  be  con- 
sidered, what  has  taken  pUoe,  and  the 
manner  in  which  these  Arbitration  Courts 


and  the  principle  of  arbitration  was 
carried  oat.  £The  learned  Judge  referred 
to  the  Report  of  the  Arbitration  Commit- 
tee, presented  to  the  Association,  dated 
the  21st  of  August  1843,  and  adopted 
unanimously  on  Wednesday  the  23rd  of 
August. (a)I  It  is  a  Beport  of  a  new 
system  of  judicature  to  be  erected, 
not  for  any  particular  case,  not  for 
any  particular  custrict,  but  to  be  recom- 
mended and  intended  to  be  adopted 
for  the  entire  kingdom,  so  that  in  every 
part  the  Courts  erected  under  this  recom- 
mendation, which  are  the  Association 
Courts,  are  intended  to  be  in  substitution 
of  the  Qaeen*s  Courts,  which  ar^  not  con- 
sidered by  Mr.  O'OonneUaA  longer  dispens- 
ing justice  to  the  subjects  of  the  kingdom. 
And  hero  are  the  reasons  for  the  recom- 
mendation of  the  adoption  of  this  new 
system  of  Arbitration  Courts : 

*'  Tour  Committee  are  of  opinion,  that,  inas- 
much as  many  of  the  magistrates  who  possess 
popular  confidence  have  been  deprived  of  the 
commission  of  the  peace,  because  of  their  at- 
tachment to  the  cause  of  legislative  indepen- 
dence, no  unnecessary  time  should  be  lost  in 
carrying  into  practice  the  principle  of  the  Arbi- 
tratioo,  as  already  approved  of  by  the  unani- 
mous  vote  of  the  Association.  In  order,  there- 
fore, to  secure  the  perfect  and  harmonioni 
working  of  such  a  system,  your  Conmiittee 
recommend  that  a  standing  Comnuttee  be  im- 
mediately formed  to  arrange  the  necessary 
details,  to  prepare  the  necessary  forms,  and 
superintend  the  practical  working  of  the  system 
after  it  shall  have  been  put  in  operation.  Being 
further  of  opinion  that  the  system  of  Arbitra- 
tion should  be  universally  applied  as  the  cir- 
cumstances of  each  locality  will  admit,  your 
Committee  reconmiend,  that  for  that  purpose 
the  several  counties  be  appointed  into  districts." 

It  is  intended  to  be  a  general  ^stem. 
Then  it  speaks  of  the  persons  to  whom  a 
preference  should  be  given  in  the  appoint- 
ment of  Arbitrators : 

'*  Your  Committee  suggest,  that  the  dismissed 
magistrates,  and  snch  Repeal  justices  as  have 
resigned,  be  in  the  first  instance  recommended 
as  Arbitrators  in  their  respective  districts,  and 
that  a  dismissed  magistrate,  or  one  who  has  re- 
signed, if  present,  l^  in  all  oases  chosen  as  the 
chairman  of  the  Court  of  Arbitrators." 

Not  on  account  of  his  legal  knowledge, 
local  or  other  information,  or  property, 
but,  as  a  matter  of  course,  either  because 
he  has  been  dismissed  as  a  magistrate  for 
attending  Repeal  meetings,  or  because  he 
has  thought  proper  to  resign;  therefore, 
for  no  other  reason,  that  person  is  to  be 
appointed  chairman  of  the  district.  Now 
that  is  the  only  reason  assigned  on  the 
face  of  this  Beport,  for  the  necessity  or 

(a)  See  above,  p.  S89. 
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ftdvisabflity  of  the  substitation  of  these 
Courts.  Is  that  a  reason,  Grentlemen,  why 
the  parties  in  question  have  thought  pro- 
per, on  several  occasions,  in  several 
places,  and  with  the  utmost  publicity,  to 
aisparage  and  decry  the  Courts  of  Justice 
that  Ser  Majesty,  under  her  letters 
patent,  has  thought  proper  to  provide,  in 
the  execution  of  her  undoubced  preroga- 
tive, as  Courts  of  law  for  the  benefit  and 
protection  of  her  subjects  P  Her  judges 
in  those  Courts  have  the  great  advantage, 
that  they  are  by  law  altogether  inde- 
pendent both  of  the  Crown  and  of  the 
subject.  They  are  placed  here  to  ad- 
minister the  laws  of  the  land,  for  which 
they  have  been  all  duly  educated,  for  the 
discharge  of  those  duties,  to  which  it  is 
to  be  presumed  they  are  competent,  and 
for  the  discharge  of  which  Her  Majesty, 
by  her  letters  patent,  has  thought  proper 
to  appoint  them.  The  administration  of  the 
law  is,  in  the  (it  is  to  be  hoped)  partial  view 
that  Mr.  O'GormeU  takes  of  it,  to  be  with- 
drawn from  them,  who  are  not  worthy  to 
continue  in  the  administration  of  it,  and 
it  is  to  be  placed  in  the  hands  of  persons 
who,  for  aught  that  appears,  never  re- 
ceived any  ^ucation  on  any  subject  con- 
nected with  the  laws  of  the  land.  I  do 
not,  however,  draw  a  comparison;  it  is 
not  for  me  to  do  so ;.  the  law  has  already 
done  it  for  me ;  they  are  the  judges  whom 
the  Queen  has  thought  proper  to  place 
upon  the  benches  of  her  superior  Courts, 
in  execution  of  her  duties  to  the  subject, 
and  in  the  exercise  of  her  undoubted  pre- 
rogative. People,  if  they  choose,  if  they 
think  it  for  their  advantage,  may  of  course 
refer  their  disputes  to  arbitration  ;  and  in 
very  many  cases  I  am  persuaded  they 
could  not  adopt  a  wiser  course,  or  a  better 
plan  for  having  their  cases  properlv  de- 
cided, and  for  having  them  decided  at  a 
great  saving  of  expense .  But,  Gentlemen , 
was  that  the  reason  that  those  Arbitration 
Courts  were  appointed — composed  of  in- 
dividuals not  knowD  to  the  party,  not 
chosen  by  the  parl^,  but  chosen  by  the 
Association,  who  think  proper  to  assume 
to  themselves  the  right  and  power  which 
belongs  alone  to  the  Queen's  prerogative  P 
If  you  think  that  those  aspersions  on 
Courts  of  Justice  were  cast  by  the  traver- 
sers, or  any  or  either  of  them,  with  a  view 
of  bringing  those  courts,  and  the  adminis- 
tration of  justice  in  them,  into  contempt 
and  disrepute,  and  to  withdraw  the  conn- 
dence  which  the  subjects  otherwise  would 
have  in  them ;  if  the  traversers,  or  any, 
or  either  of  them,  have  conspired  for  the 
purpose  of  raising  that  feeling  towards 
those  Courts,  and  if  thev  have  done  so 
with  a  common  design,  tnen,  Gentlemen, 
I  have  to  tell  you,  that  that  is  a  hi^h  mis- 
demeanor, is  highly  illegal,  and  if  they 


conspired  to  do  so,  those  who  have  so  con- 
spired, that  is,  agreed  to  bring  it  about  by 
combination,  are  guilty  of  the  crime  of 
conspiracy  imputed  to  them  in  that  re- 
spect. 

There  are  four  other  grounds  of  con- 
spiracy alleged  against  the  traversers  in 
the  present  indictment.  I  will  put  to  you 
in  writing  again,  what  I  did  before  with 
regard  to  them.  They  are  indicted,  the 
eight  traversers — and  you  are  to  pro- 
nounce, by  your  deliberate,  conscientious 
verdict,  whether  they,  or  any,  and  which 
of  them,  did  conspire  and  agree  to  raise 
and  create  discontent  and  disaffection 
amongst  the  Queen's  subjects,  and  hatred 
and  unlawful  opposition  to  the  Govern- 
ment and  Constitution.  Secondly,  whether 
tbey  conspired  and  agreed,  or  any,  and 
which  of  them,  to  stir  up  jealousies 
amongst  the  Qaeen's  subjects,  and  to  pro- 
mote lU-will  and  hostility  to  other  of  her 
subjects,  especially  the  Irish  against  the 
English.  Thirdly,  whether  tbey  conspired 
and  agreed,  or  any,  and  which  of  them,  to 
excite  disaffection  in  the  army.  Fourthly , 
whether  they  conspired  and  agreed  to  col- 
lect unlawful  assemblies  in  large  numbers 
in  Ireland  in  order  to  obtain  changes  in 
the  law  and  Constitution,  by  intimidation 
and  demonstration  of  physical  force.  And 
lastly,  whether  they,  or  any,  and  which  of 
them,  conspired  and  agreed  to  bring  the 
Courts  of  Judicature  established  by  law 
into  disrepute,  with  intent  to  induce  the 
subjects  of  the  Crown  to  submit  their  dis- 
putes to  other  tribunals. 

If  you  are  of  opinion  that  the  traversers, 
or  any  of  them,  conspired  and  agreed  to 
do,  or  cause  to  be  done,  the  said  several 
matters,  or  any  of  them,  then  you  are  to 
find  SQch  traverser  or  traversers  guilty  of 
the  fact  of  conspiracy  so  laid. 

I  have  put  the  questions  to  you  in  the 
language  of  the  indictment.  It  lies  upon 
the  Crown  to  establish — they  have  under- 
taken to  do  so— that  the  traversers,  or 
some  of  them,  are  guilty  of  a  conspiracy, 
such  as  I  have  already  stated  to  you— a 
conspiracy  consisting  of  five  branches,  any 
one  of  which  being  brought  home,  to 
your  satisfaction,  to  the  traversers  or  tra- 
verser, in  the  way  imputed,  will  maintain 
and  establish  the  charge  which  the  Crown 
has  undertaken  to  prove.  But,  Gentle- 
men of  the  Jury,  you  are  never  to  lose 
si^ht  of  this  fact ;  criminality  or  crime  is  a 
thing  that  must  be  proved,  and  is  not  to 
be  merely  surmised.  Every  person,  by 
the  law  of  this  country,  is  entitled  to 
have  the  benefit  of  being  deemed  innocent 
until  he  is  proved  guilty.  The  traversers 
have  one  and  all  of  them  made  the  de- 
fence, that  their  designs  were  nol  crimi- 
nal ;  that  they  had  ^ievances,  that  they 
had  a  right  to  com  plain  of  those  grievances, 
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that  they  had  a  ri^ht  to  lay  them  before 
the  pabfic,  though  it  happened  in  so  doing 
they  attended  mnltitndinoas  meetings. 
If  you  should  be  of  opinion  that  such  were 
the  designs  and  objects  of  the  traversers, 
and  that  they  had  no  snch  criminal  intent 
as  imputed,  and  did  not  resort  to  any 
criminal  means  for  the  furtherance  of 
those  objects,  if  that  should  be  your 
opinion,  yon  would  be  bound  to  acquit 
the  traversers,  or  any  such  as  you  should 
conceive  to  stand  in  that  innocent  situ- 
ation. That  is  to  say,  you  would  be 
bound  to  acquit  them,  so  far  as  their 
case  consisted  merely  of  intention.  But 
if,  on  the  other  hand,  yon  should  be  of 
opinion  that  those  were  not  the  real 
objects  of  the  persons  charged  as  tra- 
versers, whatever  their  apparent  designs 
might  be,  and  however  thev  might  be 
masked,  that  they  had  in  fact,  and  in 
truth,  the  criminal  intentions  which  are 
attributed  to  them  by  the  Crown ;  and  if 
you  be  satisfied  further,  that  the  traver- 
sers, or  some  of  them,  in  furtherance  of 
those  designs,  acted  with  a  common  cri- 
minal object,  and  in  common  criminal 
concert,  then  in  such  case  you  will  be 
bbund,  conscientiously,  to  find  them  guilty 
of  the  conspiracy  which  you  shall  be  satis- 
fied is  so  proved  against  them,  and  in 
which  they  shall  appear  to  have  been 
participators. 

Now,  Gentlemen  of  the  Jury,  a  great 
deal  has  been  addressed  to  you  in 
various  ways  and  on  various  grounds, 
which  I  do  not  intend  to  recapitulate. 
You  have  been  pressed  by  arguments 
appealing  to  your  feelings,  I  would  say 
appealing  sometimes  to  your  apprehen- 
sions ;  you  have  been  addressed  by  ^ntle- 
men  of  the  greatest  ability,  I  believe  in 
greater  number  than  persons  accused  of 
crime  ever  had  before  the  oppoHunity  of 
having  heard  on  their  behalf.  Every  topic 
that  could  be  suggested  by  ingenuity  and 
reasoning  has  been  made  use  of.  But, 
Gentlemen,  it  has  been  thrown  out  to  you 
that  there  were  other  grounds  besides  the 
evidence  that  has  been  laid  before  you, 
which  you  might  le^timately  and  properly 
take  into  your  consideration,  in  coming  to 
your  conclusion  upon  the  verdict  that 
you  should  give.  In  answer  to  that, 
Gentlemen,  I  nave  only  to  state,  you  are 
by  law  considered  to  be  indifierent  be- 
tween the  parties,  indifl*erent  as  you  stand 
unsworn,  indifferent  after  you  are  sworn, 
biassed  and  swaved  by  nothing  but  the 
oath  which  you  nave  taken,  which  is  to 
give  a  verdict  according  to  the  evidence. 
That  is  your  oath;  to  enable  you  to  do 
that,  1  must  say  I  never  saw  a  jury  who, 
during  a  long  and  painful  trial,  extending 
over  more  than  three  weeks,  have  paid 
such  undeviating  attention  to  the  case  auil 


evidence  that  has  been  laid  befoi^  them 
as  you  had,  and  to  the  several  gentlemen 
that  have  addressed  you  on  either  side. 
I  feel  confident,  therefore,  that  in  the 
conclusion  which  you  shall  draw,  you  will 
give  a  verdict  founded  upon  the  evidence, 
conformable  to  the  dictates  of  your  reason 
and  of  your  conscience ;  and  I  do  trust, 
that  the  Lord  who  rules  over  all  will 
enlighten  and  direct  you.  I  have  nothing 
more  to  say. 

Foreman  (it  being  now  half-past  five): 
My  Lord,  the  Jury  are  very  much 
fatigued,  and  they  wish  to  know  if  it  was 
necessary  they  should  go  into  the  case 
to-night  P 

PENNEfATHEft,  L.O.J. :  I  ftm  sorry  that 
after  the  charge  has  been  delivered,  it  will 
not  be  possible  to  allow  you  to  separate.  I 
do  not  mean  in  what  I  now  say  in  any  way 
to  influence  the  judgment  of  those  whom 
I  now  address:  but  I  may  observe  that 
I  have  known  instances  in  which  a  jury 
were  not  allowed  to  separate,  but  were 
allowed  to  remain  toeether  in  the  custody 
of  the  sheriff,  and  to  nave  such  accommo- 
dation as  they  might  require  during  the 
time  that  elapsed  before  they  gave  their 
verdict.  It  is  not  a  matter  m  which  the 
Court  can  give  any  direction ;  but  if  done 
at  all,  it  can  only  be  done  by  consent. 

Crampton,  J. :  The  High  Sherifi* has  pre- 
pared a  room  in  the  most  comfortable 
manner — the  grand  jury  room,  and  no 
doubt  every  necessary  refreshment  will 
be  supplied. 

Henn :  My  Lords,  we  submit  th^t  there 
is  no  evidence  in  this  case  of  any  act 
having  been  done  to  support  this  chai^ 
within  the  county  of  the  city  of  Dublin, 
and  that  we  are,  therefore,  entitled  to 
your  Lordship's  direction  for  an  acquittal^ 
as  the  venue  is  not  properly  laid. 

Penhsfatheb,  L.O.J. :  What  do  you  call 
the  meetings  of  the  Association,  and  the 
speeches  made  there  P 

Henn:  There  is  no  evidence  to  show 
that  they  were  in  the  county  of  the  city  of 
Dublin ;  but  we  only  require  a  note  of  the 
objection  to  be  taken. 

Obamfton,  J.:  WeXlf^^iAiB  Chief  Justice 
is  very  much  fatigued,  I'll  take  a  note  of 
your  objection. 

The  judges,  with  the  exception  of 
Perbth,  J.,  having  retired,  Moore  stated 
that  the  traversers  were  willing  that  all 
the  documents  should  be  handed  to  the 
jury,  but  objected  that  the  copies  read  by 
the  Orown  were  marked,  and,  also,  thi^ 
some  of  the  documents  read  on  behalf  of 
the  traversers  were  not  forthcoming.  A 
messenger  was  sent  in  search  of  the  mita- 
ing  documents,  which,  it  appeared  were  in 
the  custody  of  the  witness  Vernon, 
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At  half-pftst  seven  Cbamfton,  J.,  came 
into  Conrt.  and  stated  that  the  Coart 
would  be  adjourned  until  nine  o'clock. 

The  Attorney  General  said  that  all  docu- 
ments were  now  in  Court,  and  wished  to 
know  if  they  were  to  go  to  the  Jury  P 

Moore:  It  is  the  wish  of  the  tra- 
versers that  all  the  documents  should 
go  to  the  Jury,  but  some  of  the  papers 
given  in*  evidence  on  the  part  of  the 
Grown  have  some  of  the  passages  on 
which  the  Crown  relied  mark^,  but 
the  passages  on  which  the  traversers 
relied  are  not  marked.  The  conse- 
quence would  be  that  the  Jury's  at- 
tention would  be  directed  to  that  which 
was  prejudicial  to  the  traversers,  and 
there  would  be  nothing  to  direct  them 
to  what  was  favourable. 

O&AMPTON,  J. :  What  you  say  is  quite 
reasonable,  Mr.  Moore;  and  as  there  is  a 
difficulty  about  the  matter,  let  the  High 
Sheriff  inform  the  Jury  that  they  caonot 
have  the  documents.  Some  of  the  Jury 
have  required  refreshment,  and  I  have 
ordered  them  some  of  a  temperate  charac- 
ter. I  mean  to  sit  here  for  three  or  four 
hours,  and  if  the  Jury  do  not  agree,  I 
will  swear  baili£fs  in  my  room. 

The  Clerh  of  the  Orown  then  swore 
three  constables  to  take  the  custody  of 
the  Jury. 

Shortly  before  nine  C&amfton,  J.,  came 
into  court  unrobed,  and  directed  the  Jury 
to  be  called. 

Foreman:  My  Lord,  we  are  not  quite 
ready  yet.(a) 

Okampton,  J. :  Oh,  very  well,  Gentle- 
men, I  will  wait  for  you. 

At  10.46  Ckampton,  J.,  again  directed 
the  Jury  to  be  called. 

Foreman:  Are  we  obliged  to  give  our 
verdict  on  every  count  P 

Oeampton,  J. :  Yes. 

Foreman:  Whether  we  are  agreed  or 
not  agreed  P 

Cbamfton,  J. :  Yes. 

Henn:  Oh,  my  Lord,  it  is  necessary 
that  the  Jury  should  agree  upon  each 
count. 

Crampton,  J.  (to  the  Foreman) :  Don't 
misunderstand  me.      If  you  are  agreed 


(a)  "  The  sensation  in  Court  at  this  moment 
was  indescribable,  it  being  evident  from  the  tone 
and  manner,  no  less  than  from  the  words  of  the 
Foreman,  that  the  Jory  had  determined  to  con- 
vict. An  interval  of  nearly  an  hour  now  occurred. 
Daring  this  period  a  suspense  of  the  most  in- 
tense character  pervaded  the  crowded  Court. 
The  Attorney  and  Solicitor  General  were  ob- 
served momentarily  to  poll  oat  their  watches, 
and  anxioasly  to  compare  time  with  Mr.  Brew- 
ster and  the  other  proseoatinff  counsel  by  whom 
they  were  snrronnded.'' — ^liote  in  Flannedj's 
Report 


upon  each  count,  or  on  all  the  counts,  you 
have  only  to  say  **  not  guilty,"  or  **  guilty,*' 
according  to  your  verdict.  K  you  only 
agree  on  some  of  the  counts,  vou  state 
those  on  which  you  have  agreea,  and  the 
traversers  with  respect  to  whom  you 
agree. 

Foreman:  Then  we  are  only  to  state 
those  on  which  we  are  agreed,  and  take 
no  notice  of  the  others  P 

Cbampton,  J.:  There  must  be  a  finding 
on  the  others. 

EatcheU:  IS  they  don't  agree,  they  can 
state  that  to  the  Court. 

The  Foreman  again  retired. 

Cbampton,  J.:  Mr.  Attorney  and  Mr. 
Moore,  I  am  disposed  to  think  that  if  the 
Jurv  were  agreed  on  certain  counts,  and 
could  not  afipree  on  certain  other  counts, 
that  I  would  be  at  liberty  to  receive  their 
verdict  so  stated.  I  wish  you  to  consider 
that. 

Moore:  My  Lord,  will  it  not  be  time 
enough  to  consider  that  question  when  it 
arises  ?  I  think  it  better  to  wait  till  the 
verdict  is  brought  in. 

The  Jury  came  into  Court  after  an 
hour's  absence. 

Olerk  of  the  Crown :  Gentlemen,  answer 
to  your  names. 

Attorney  General :  Call  the  traversers. 

The  Jurors  having  seveiully  answered 
to  their  names. 

Olerk  of  the  Orown :  Crier,  call  Daniel 
COonneU. 

Ford :  Mr.  0*OonneU  will  be  sent  for,  m^ 
Lord ;  he  will  be  here  in  a  few  moments  if 
necossary. 

Ceakpton,  J. :  If  they  appear  by  attor- 
ney, we  cannot  ask  their  appearance. 

Attorney  General :  I  think  the  course  to 
adopt  is  to  call  the  traversers  upon  their 
recognizances,  and  they  ought  to  appear. 

The  Olerh  of  the  Orown  proceedea  to  call 
the  traversers  on  their  recognizances. 

Olerk  of  the  Orown :  Gentlemen,  you  say 
nothing  on  the  first  count— nothing  on  the 
second;  but,  Gentlemen,  on  the  third 
count  you  say,  Daniel  D'Oownell,  Bdehwrd 
Barrett,  and  Oharlee  Oawm  Duffy  are 
GUILTY—nothing  with  respect  to  the 
others. 

Crampton,  J.:  There  is  no  finding  on 
that  count  against  the  others  P 

Olerk  of  <iw  Orown :  No. 

C&AMPTON,  J. :  Then  the  finding  is  im- 
perfect. 

Foreman:  The  first  count  is  too  com- 
prehensive. 

Olerk  of  the  Orown :  Gentlemen,  you  say 
that  on  the  fourth  count  Daniel  O'UonneU, 
John  D'OormeiU,  Thomas  MaUhew  Bay, 
John  Oray,  Thomas  Steele,  Ohwrlee  Oavan 
Duffy,  BudBiohard  Barrett,  are  GUILTY. 

M^oremam  .-Yes. 
Crampton  J. :  Is  that  all  P 
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Olerh  of  the  Orovm :  Mr.  Tiemey  is  not 
ijiclnded  in  that  count.  On  the  fifth 
count,  Dcmiel  O^ConneU,  John  O'ConneU, 
Thomas  If.  Bay,  John  Gray,  Thomas  Steele, 
0.  Oavan  Duffy,  Biehard  jaa/rrett,  and  Rev. 
Thomas  Tiemey,  are  CHJTLTY.  No  finding 
on  the  sixth  count .  On  the  ^yenth  ooant, 
Daniel  O'Conndl,  John  0*GonneU,  Thomas 
M.  Bay,  John  Oray,  Thomas  Steele,  Bichard 
BarreU,  and  0.  Oavan  Duffy,  GUILTY. 
No  finding  in  this  count  with  regard  to 
the  Kev.  J^komas  Tiemey.  There  is  no 
finding  on  the  eighth  or  ninth  count,  hut 
on  the  tenth  count  the  Jury  have  found 
that  Daniel  O'OonneU,  John  O'ConneU, 
Thomas  M.  Ba/y,  John  Ora/y,  Thomas 
Steele^  Charles  Oavcm  Duffy,  and  Bichard 
Ba/rrett.  are  GUILTY.  On  the  eleventh 
count  tiiere  is  no  finding,  hut  merely  the 
Foreman's  signature  for  self  and  fellow- 
jurors. 

(The  announcement  of  the  verdict  was 
received  by  the  people  in  the  hall  and  out- 
side with  loud  shouts,  which  for  some 
time  interrupted  the  proceedings.) 

Crampton,  J. :  You  must  take  your  ver- 
dict back,  Gentlemen,  for  in  the  present 
state  it  is  imperfect.  In  those  counts  in 
respect  of  which  you  came  to  a  conclusion 
as  to  the  guilt  or  innocence  of  the  tra- 
versers, it  is  your  duty  to  return  a  verdict 
of  guilty  or  not  guilty,  and  if  you  cannot 
come  to  an  agreement  on  any  count  or 
counts,  you  ought  to  say  so  in  your 
verdict. 

Foreman :  My  Lord,  we  thoug[ht  the  first 
count  too  comprehensive— that  it  included 
everything. 

Crajcpton,  J. :  The  first  count  does  em- 
brace all,  and  the  other  counts  onlv  take 
the  first  count  into  pieces.  You  haa  bet- 
ter retire  for  a  few  moments  and  arrange 
your  verdict. 

One  of  the  Jurors :  Would  the  verdict  be 
correct  if  we  put  not  guilty  in  the  first 
and  second  counts  P 

Oeampton,  J. :  You  should  return  a 
verdict  of  guilty  on  such  parts  of  the  first 
count  as  are  identical  with  the  other 
counts  in  respect  of  which  you  have  re- 
turned a  verdict  of  j?uilty,  and  you  should 
return  a  verdict  of  not  guilty  on  such 
portions  of  the  first  count  as  are  identical 
with  the  other  counts  in  respect  of  which  you 
consider  that  the  traversers  are  not  guilty, 

Moore :  If  the  Jury  think  the  traversers 
are  not  guilty  on  the  first  count,  they  ha^e 
a  right  to  pronounce  their  opinion  on  it. 

Okampton,  J. :  Of  course  they  may. 

Moore:  Aiid  that  is  the  question  they 
are  asking  your  Lordship. 

Gbamftok,  J. :  The  Jury  do  not  mean  to  I 
find  a  contradictory  verdict ;  they  do  not  j 
mean  by  a  single  finding  on  the  first  count  , 
to  contradict  their  finding  on  the  other 
counts.  Gentlemen,  I  think  you  understand 


that  in  reference  to  all  these  counts  as  to 
which  you  are  agreed,  that  some  of  the 
defenduits  are  guilty  and  some  not.  You 
ought  to  name  those  who  are  ffuilty,  and 
those  who  are  not.  It  is  your  cmty  to  find 
guilty  or  not  guilty  on  every  count  in 
respect  of  whicn  you  are  agreed,  and,  if 
there  are  parts  of  the  first  count  on  which 
you  cannot  agree,  that  fact  ought  to  be 
mentioned  also.  With  respect  to  the  first 
count,  if  I  understand  you  rightly,  there 
are  parts  of  that  count  on  whidi  you  have 
agreed,  and  parts  on  which  you  have  not 
agreed. 

A  Juror :  No,  my  Lord ;  we  are  agreed 
on  the  first  and  second  counts. 

Sevensd  Jurors  :  Oh  no,  no. 

A  Juror :  The  Jxiry  has  no  diff*erence  of 
opinion  ;  the  only  thmg  on  which  we  have, 
any  difficulty  is  the  exact  terms  in  which 
the  verdict  ought  to  be  framed. 

The  Jury  again  retired. 

Attorney  Omeral :  We  wish  your  Lord- 
ship should  inform  the  Jury  that  they  are 
not  bound  to  find  on  the  entire  of  the 
counts,  and  explain  that  the  first  count 
embraces  several  branches  of  the  conspi- 
racy, which  is  split  mp  afterwards  into  the 
others. 

Moore:  We  don't  mean  to  off'er  any 
arguments  upon  the  point :  but  on  the  part 
of  the  traversers  we  mean  i*o  object  to  the 
direction  which  we  understood  y«ar  Lord- 
ship to  have  given  the  Jury :  thftt  if  they 
should  disagree  upon  some  of  the  counts, 
they  should  express  that  disagreement. 
We  respectfully  submit  that  such  a  verdict 
could  not  be  received. 

C&AKFTON,  J. :  But  the  Jury  say  there  ifi 
no  disagreement. 

Henn :  We  also  object  to  what  the  At- 
torney General  BAYS,  that  it  is  not  necessary 
that  they  should  find  a  verdict  on  all  the 
counts,  but  they  are  at  liberty  to  find  a 
verdict  on  any  one  of  the  charges,  and 
give  no  finding  npon  the  others. 

Crampton,  J. :  The  Jury  handed  in  their 
verdict,  containing  a  finding  upon  certain 
counts,  and  it  remained  for  the  Court  to 
see  whether  that  is  a  verdict  that  can  be 
received  at  all. 

Attorney  General :  Perhaps  your  Lordship 
is  not  aware  that  you  must  adjourn  the 
Court,  as  it  is  very  close  upon  twelve 
o'clock  now,  and  the  verdict  cannot  be 
received.,  and  it  may  be  right  now  to  ad- 
journ to  Monday  morning.  It  wants  but 
a  few  minutes  of  twelve  o'clock. 

C&AMPTON,  J. :  It  has  not  struck  twelve 
yet.  I  should  wish  to  be  quite  satisfied 
that  the  verdict  can't  be  received  after 
twelve  o'clock.  I  have  received  verdicts 
at  two  and  three  o'clock  in  the  morning  in 
capita]  cases,  and  I  believe,  upon  one  occa- 
sion, on  a  Sunday  morning.  Let  the  Jury 
be  called  into  Court  at  once. 
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The  Jury  imiuediatelj  entered  their 
box. 

GaAMFTON,  J. :  Have  you  now  arranged 
your  verdiot  P 

Foreman:  Not  yet,  my  Lord.  (Great 
laughter.) 

Cjlahpton,  J. :  This  laughing  and  noise 
is  extremely  indecorous,  and  I  must  exer- 
cise the  authority  of  the  Court  if  I  find  any 
person  committing  a  breach  of  order 
again. 

The  Jury  again  retired. 

Henn :  It's  now  past  twelve  o'clock. 

ORiiMPTON,  J. :  By  what  time  is  that? 

Mr.  HcUehell :  By  the  post-office. 

O&AJfPTON,  J.:  The  post-office  is  not 
always  correct  time.  At  all  events  it  will 
be  past  twelve  before  the  verdiot  can  be 
brought  in  now. 

Attorney  Oeneral:  I  cannot  possibly  con- 
sent to  the  jury  being  allowea  to  separate 
now.  I  think  there  must  be  an  adjourn- 
ment till  Monday  morning. 

Obakpton,  J. :  I  want  to  know  whether 
you  contend  that  the  verdict  is  not  receiv- 
able now  P 

Attorney  General:  Under  the  circum- 
stances,  I  think  the  Jury  should  not  be 
allowed  to  separate  at  this  hour. 

Crampton,  J. :  That  is  a  different  ques- 
tion ;  I  want  to  know  whether  you  mean 
to  say  that  the  verdict  is  not  receivable  P 

Attorney  General :  I  don't  go  that  length, 
nor  do  I  think  it  necessary ;  but  in  a  case 
of  this  magnitude  and  importance,  I 
cannot  agree  to  have  the  Jury  discharged 
now. 

Orahptof.  J. :  I  only  want  to  have  it 
done  according  to  law;  certainly  great 
inconvenience  may  arise  from  keeping  the 
Jury  shut  up  during  the  night  and  all  to- 
morrow, and  the  whole  of  to-morrow  night, 
and  if  there  is  not  an  absolute  necessity 
for  it,  it  should  not  be  resorted  to.  What 
do  you  say.  Mr.  Moore  ? 

Moore :  I  say  nothing,  my  Lord. 

Crampton,  J.:  Very  well,  you  don't 
commit  yourself  much  by  that.  (Laugh- 
ter.)   "What  do  you  say,  Mr.  Henn  ? 

Henn:  My  Lord,  we  don't  consent  to 
any  arrangement ;  we  have  nothing  to  say 
to  it. 

Crampton,  J. :  I  see  that  I  can't  get  any 
information  or  assistance  from  either  side. 

Attorney  General :  It  happens  to  be  a 
singular  case,  and  a  question  might  be 
raised  as  to  whether  your  Lordship  may 
have  jurisdiction  to  do  any  act  at  this 
hour.  Under  those  circumstances  I  don't 
think  I  would  be  justified  if  I  did  not 
state  that  1  am  of  opinion  the  Court  ought 
to  adjourn  until  Monday  morning. 


Crampton,  J. :  I  shall  certainly  not  dis- 
charge the  Jury  against  the  will  of  the 
Counsel  for  the  Crown  and  the  traversers. 

Moore:  We  are  not  expressing  any 
opinion  whatever  on  the  subject,  my  Lord. 

Crampton,  J.:  I  know  you  are  not 
actually  doing  so,  but  then  you  don't  con- 
sent to  it. 

Sheil:  We  are  not  entering  into  the 
question  at  all ;  the  Attorney  General  has 
taken  his  oourse,  and  we  have  nothing  ^o 
say  to  it. 

Crampton,  J. :  Then  all  I  can  do  is  to 
have  the  Jury  made  as  comfortable  as 
possible,  and  I  shall  adjourn  the  Coort  to 
nine  o'clock  on  Monday  morning.  Call 
out  the  Jury. 

Monahan :  My  Lord,  on  the  part  of  one 
of  the  traversers,  I  beg  to  object  to  it,  as 
it  is  now  after  twelve  o>  clock  on  Saturday 
night;  and  I  respectfully  submit  that 
your  Lordship  has  no  power  to  do  any 
judicial  act  now. 

Crampton,  J. :  I  have  not  my  note-book 
here,  but  I  shall  remember  your  objection, 
Mr.  Monahan,  though  I  don't  think  it 
likely  that  you'll  hear  anything  more 
of  it. 

Crampton,  J. :  G-entlemen,  I  have  a  very 
unpleasant  communication  to  make  to  you. 
The  hour  of  twelve  o'clock  having  now 
arrived,  I  am  informed  by  the  learned 
counsel  for  the  Crown  that  my  jurisdic- 
tion to  receive  your  verdict  ia  at  an  end 
for  this  night,  and  until  Monday  morning. 
I  am  very  much  distressed  at  it;  but  it 
has  resulted  from  that  circumstance,  and 
you  must  now  remain  in  your  jury-room, 
and  give  me  your  verdict  on  Monday 
morning,  until  which  time  the  Court  must 
be  adjourned.  This  is  a  fotality  arising 
out  of  the  hour  of  twelve  having  arrived 
without  the  verdict  being  ready ;  and  you 
will  now  retire  to  your  chamber,  where  I 
have  instructed  the  sheriff  to  provide  you 
with  every  accommodation.  Indeed,  he 
requires  no  instraction,  for  he  is  most 
anxious  to  do  all  he  can  to  make  you 
comfortable.  There  will  be  sleeping  ac- 
commodation provided  for  you,  and  every 
other  accommodation  you  may  require, 
and  the  High  Sheriff  will  to-morrow,  at 
a  proper  hour,  accompany  you  to  divine 
service,  and  accompany  you  back — but 
you  cannot  separate  out  of  his  custody. 
You  will  remam  in  year  room  up  to  the 
period  to  attend  divine  service — if  you 
choose  to  attend  it — and  on  Monday  morn- 
ing I,  or  some  of  the  other  judges  of  this 
Court,  will  be  ready  to  receive  your  ver- 
dict. I  am  extremely  sorry  to  be  obliged 
to  announce  this  to  you,  but  there  is  no 
alterziative. 

A(^oumed  to  nine  o'clock  on  Monday 
morning. 
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Monday,  February  3  2.  (a) 


The  traverfiers  appeared,  and  Pbnve- 
rATHBs,  L.C.J.,  BuBTON,  J.,  and  Ckamp- 
TON,  J.,  took  their  seats. 

Cramfton,  J.,  stated  what  oconrred  on 
Saturday  night,  and  added  that  while  the 
Jury  were  out  he  drew  up  in  a  more 
specific  form  the  issue  on  which  they 
were  to  find  their  verdict.  There  was 
but  one  issue  in  the  first  count  sent 
to  the  Jury,  which  in  point  of  form  was 
regular  enough,  but  in  point  of  fact  was 
not  sufficient,  as  there  were  five  distinct 
issues  embodied  in  that  count,  so  that, 
according  to  the  view  which  the  Jury 
took  of  the  case,  they  could  not  find 
upon  it  at  all — ^therefore  it  was  necessary 
to  divide  it  into  fvYe  distinct  branches; 
accordingly  he  occupied  himself  in  fram- 
ing those  issues,  and,  with  the  consent  of 
the  Court,  he  would  state  what  he  con- 
sidered to  be  the  proper  and  specific  form. 
As  he  ba<l  stated,  in  the  first  count  there 
were  five  issues : — The  first,  whether  the 
defendants,  or  any  or  which  of  them,  did 
conspire  to  create  discontent  and  disaffec- 
tion amongst  the  subjectts  of  Her  Majesty 
in  this  r^lm,  and  to  excite  hatred  and 
contempt  of  the  Government  of  the  coun- 
try. The  second  stated  that  the  defendants 
conspired  to  create  hatred  and  jealousies 
amongst  each  other,  and  amongst  the 
different  classes  of  Her  Majesty's  subjects, 
especially  amongst  the  Irish  totvards  the 
English  people.  The  third  was  for  a  con- 
spiracy to  create  discontent  and  disafieo- 
tion  in  the  army.  The  fourth,  to  procure 
divers  subjects  of  Her  Majesty  unlawfully 
and  seditiously  to  assemble  together  at 
different  places  for  the  purpose  of  obtain- 
ing, by  intimidation,  or  by  the  exhibition 
of  great  physical  force,  changes  to  be 
made  in  the  constitution,  government, 
and  laws  of  the  realm ;  and  the  fifth,  for 
conspiring  to  bring  into  hatred  and  dis- 
repute the  courts  of  justice  in  Ireland, 
with  intent  to  induce  those  subjects  to 
withdraw  the  adjustment  of  their  disputes 
to  other  tribunals.  Now,  he  considered 
that  the  Jury  should  sajr  which,  if  any,  of 
the  defendants  were  guilty,  and  which  not 
ffuilty,  of  those  distmct  charges  in  the 
first  count.  Hie  second  count  being  pre- 
cisely the  same  as  the  first,  only  that  it  did 
not  state  the  overt  acts,  they  should  give  the 
same  finding.  In  the  third  count  there  were 
also  five  issues,  which  were  substantially 
the  same,  although  there  were  some  slight 
technical  differences  not  at  all  material, 
which  could  not  affect  the  finding.  In 
the  fourth  count  there  were  three  issues 
which   are    the   same    as    those    in  the 

(a)  The  twenty-fifth  day  of  th«  trial. 


first,  with  the  exception  of  charges  two 
and  three.  The  fifth  contained  only  three, 
and  was  also  the  same  as  the  first,  except 
in  the  first  and  second  charges.  The  sixth 
only  contained  one  charge— the  same  as 
number  four  in  the  first  count.  Then  the 
seventh  count  was  the  same,  only  that  it 
introduced  the  words  **  unlawfully  and 
seditiously."  The  eighth,  ninth,  and  tenth 
counts  proved  the  same,  with  some  techni- 
cal differences ;  and  the  eleventh  was  in  a 
distinct  form,  and  called  on  the  jurors  to 
say  whether  the  defendants,  or  any  of 
them,  collected  large  numbers  of  persons 
to  assemble  to  intimidate  the  Gk)vernment, 
in  order  to  compel  them  to  make  certain 
changes  in  the  constitution  of  the  House 
of  Parliament.  Now  he  (the  learned  Judge) 
thought  that  the  Jury  would  have  no  diffi- 
culty if  the  issues  were  sent  up  to  them  in 
the  form  which  he  had  read,  instead  of  the 
general  form  with  which  they  had  been 
mmished ;  and  he  would  suggest  that  they 
should  be  called  out,  in  order  that  they 
mi^ht  get  the  proper  directions  to  say 
which  of  the  defendants  were  guilty,  and 
which  not  guilty  of  the  several  specific 
charges. 

The  Chibf  Justice  directed  the  Sheriff 
to  have  the  Jury  called  into  Oourt. 

When  they  had  all  appeared, 

Cbampton,  J.,  informed  them  that  he 
was  directed  by  the  Oourt  to  read  the 
different  findings,  to  guide  them  as  to  the 
mode  in  which  they  should  sign  the  issue 
paper  sent  up  to  them.  The  learned  judse 
then  read  over  the  speciBed  charges  in  the 
different  counts  which  he  had  previously 
read,  and  handed  them  to  the  foreman  of 
the  Jury,  who  stated  that  he  believed  that 
he  and  his  felluw-jurors  had  themselves 
done  what  his  Lordship  had  suggested. 

The  Jury  again  retired,  and  after  a 
quarter-of-an  hour  again  came  into  Oourt. 

The  Foreman  said  that  they  had  not  had 
room  enough  left  on  the  issue-paper  to 
insert  their  finding  immediately  between 
each  count,  but  they  had  written  it  on  the 
last  page  with  references. 

Bwuty  Clerk  of  the  Grown :  Please  to 
hana  down  the  issue. 

Moore  said  tliat,  before  the  verdict 
was  read,  he  wished  it  to  appear  on  their 
Lordships'  notes  that  they  (the  counsel 
for  the  traversers)  conceived  there  was  a 
mis-trial,  by  reason  of  a  misnomer  of 
one  of  the  jury,  who,  when  called  on, 
answered  as  John  Jason  Bighy,  but  who 
appeared  on  the  panel  as  John  Bigby.(a) 

The  Attorney  General  said  that  the  juror 
had  been  sworn  as  John  Eighy,  the  name 
which  appeared  on  the  panel,  of  which 
particular  notice  had  been  taken  at  the 
time  by  the  counsel  for  the  Orown. 


(a)  See  above,  p.  86. 
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The  Deputy  Clerk  of  the  Crown  tlien  pro- 
oeeded  to  read  the  verdict. 

The  following  is  a  copy  of  the  several 
issneB  sent  up  to  the  Jury,  and  the  finding 
in  each: 

Gentlemen — Yonr  issne  is  to  try  and 
inqnire  whether  Daniel  O'ConneU,  John 
O'ConneU,  Tlwrnas  Steele,  Thomas  MaUhew 
Bay,  Charles  Chnctn  Duffy,  John  ChoAf, 
BA^ha/rd  Barrett,  and  the  Bev.  Thomas 
Tierney,  or  any  or  which  of  them,  be 
guilty  of  any,  or  which,  of  the  following 
offences  of  which  they  stand  indicted,  or 
not: 

Ist  and  2nd  Counts  —  For  unlawfully 
and  seditiously  conspiring  to  raise  and 
create  discontent  and  disanection  amongst 
the  Queen's  subjects,  and  to  excite  such 
subjects  to  hatred  and  discontent  of,  and 
to  unlawful  and  seditions  opposition  to, 
the  Gk)Ternment  and  constitution,  and  to 
stir  up  iealousies,  hatred,  and  ill-will  be- 
tween different  classes  of  her  Majesty's 
subjects,  and  especially  to  promote 
amongst  Her  Majesty's  subjects  m  otiier 
parts  of  the  TJnitod  Kingdom,  especially 
in  England,  and  to  create  discontent  and 
disaffection  amongst  divers  of  Her  Ma- 
jesty's subjects  serving  in  the  army,  and 
to  cause  and  aid  in  causing  divers  subjects 
unlawfully  and  seditiously  to  meet  and 
assemble  together  in  larse  numbers,  at 
various  times,  and  at  different  places 
within  Ireland,  for  the  unlawful  and 
seditious  purpose  of  obtaining  by  means 
of  the  intmiiaatioii  to  be  thereby  caused, 
and  by  means  of  the  exhibition  and  demon- 
stration of  great  physical  force  at  such 
meetings,  changes  and  alterations  in  the 
government,  laws,  and  constitution,  as  by 
law  established,  and  to  brinff  into  hatred 
and  disrepute  the  courts  by  law  esta- 
blished in  Ireland  for  the  administration 
of  justice,  and  to  diminish  the  confidence 
of  Her  Majesty's  subjects  in  the  adminis- 
tration of  the  law  therein,  with  the  intent 
to  induce  them  to  withdraw  the  adjudica- 
tion of  their  differences  with,  and  their 
claims  upon,  each  other,  from  the  cogni- 
sance of  the  courts  of  law,  and  subject 
them  to  the  judgment  and  determination 
of  the  tribunals  to  be  constituted  and  con- 
trived for  the  purpose. 

GUILTY  — i)a?weZ   O'Oonnell,  Bieha/rd 
Barrett,  and  Charles  Oavan  ^^^^y*  omitting 
the  words  *' unlawfully  and  seditiously 
before  the  words  "  to  meet  and  assemble." 

NOT  GUILTY  —  Darml  O'CorvneU, 
Bichard  Barrett,  and  Charles  Gawvn  Duffy, 
as  to  tbe  words  **  unlawfully  and  se<nti- 
ously  "  before  the  words  '*  to  meet  and  as- 
semble." 

GUILTY  —  John  O^Connea,  Thomas 
Steele,  Thomas  Maihew  Bay,  John  Chmf, 
omitting  the  words  '*  unlawfully  and  sedi- 
tiously' before  the  words ''to  meet  and 


assemble,"  and  omitting  the  words  "  and  to 
excite  discontent  and  disaffection  amongst 
divers  of  Her  Majesty's  subjects  serving  in 
the  army." 

NOT  GUILTY— Jb^  O^ConneU,  Thomas 
Steele,  Thomas  3f .  Ba/y,  and  John  Oray,  as 
to  the  words  *'  unlawfully  and  seditiously  " 
before  the  words  "  to  meet  and  assemble," 
and  not  guilty  as  to  the  words  ''  to  excite 
discontent  and  disaffection  amongst  divers 
of  Her  Majesty's  subjects  serving  in  the 
army." 

GUILTY— The  Rev.  Thomas  Tiemeu, 
fh>m  the  commencement  so  far  and  includ- 
ing the  words  "especially  in  England," 
and  not  guilty  of  the  remainder  of  the 
first  and  secoud  counts. 

3rd  Count— For  unlawfully  and  sedi- 
tiously conspiring  to  raise  and  create 
discontent  and  disaffection  amongst  the 
Queen's  subjects,  and  to  excite  such  sub- 
jects to  hatred  and  contempt  of,  and  to 
unlawful  and  seditious  opposition  to,  the 
government  and  constitution,  and  to  stir 
upjealousies,  hatred,  and  ill-will  between 
different  classes  of  Her  Mi^esty's  subjects 
in  Ireland,  feelings  of  ill-will  and  hostili- 
ty amongst  divers  of  Her  Majesty's  sub- 
jects in  other  parts  of  the  United  Kingdom, 
especially  in  jQugland,  and  to  excite  dis- 
content and  disaffection  amon^t  divers  of 
Her  Majesty's  subjects  serving  in  the 
army,  and  to  cause  and  to  aid  in  causing 
divers  subjects  to  meet  and  assemble  to- 
gether in  large  numbers  at  various  times 
and  at  different  places  within  Ireland  for 
the  unlawful  and  seditious  purpose  of 
obliging,  by  means  of  the  intimidation  to 
be  thereby  caused,  and  by  means  of  the 
exhibition  and  demonstration  of  great 
physical  force  at  such  meetings,  changes 
and  alterations  in  the  government,  laws, 
and  constitution,  as  by  law  established; 
and  to  bring  into  hatred  and  disrepute  the 
courts  oy  law  established  in  Ireland  for  the 
administration  of  justice,  and  to  diminish 
the  confidence  of  Her  Majesty's  subjects  in 
the  administration  of  the  law  therein,  with 
intent  to  induce  Her  Majesty's  subjects  to 
withdraw  the  adjudication  of  their  differ- 
ences with,  and  claims  upon,  each  other, 
from  the  cognisance  of  the  courts  of  law, 
and  subject  the  same  to  the  judgment  and 
de termination  of  other  tribunals  to  be  con- 
stituted and  contrived  for  that  purpose. 

GUILTY— i)a»»eZ  O'Conneli,  Bichard 
Barrett,  Charles  Oavan  Duffy,  John  0*Cor^ 
neU, 

GUILTY  — /o^  O'ConneU,  Thomas 
Steele,  Thomas  Matthew  Bay,  and  John 
Oray,  omitting  the  words  *'  and  to  excite 
discontent  and  disaffection  amongst  divers 
of  Her  Mi^esty's  subjects  serving  in  the 
army." 

NOl*  GUILTY-JbAn  O'ConneU,  Thowtas 
BteeU,  Thomas  M.  Bay,  and  John  Oray,  as 
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to  the  words  "  and  to  excite  discontent  and 
disaffection  amongst  divers  of  Her  Ma- 
jesty's subjects  serving  in  the  army." 

GUILTY— The  Rev.  Thomas  Ti&mey, 
from  the  commencement  so  far,  and  in- 
cluding the  words  ''especially  in  Eng- 
land." 

NOT  GUILTY— The  Rev.  Thomas 
Tiemey,  as  to  remainder  of  this  connt. 

4th  Count — Conspiring  to  raise  and 
create  discontent  ana  disaffection  amongst 
the  Qneen's  subjects,  and  to  excite  such 
subjects  to  hatred  and  contempt  of,  and  to 
unlawful  and  seditious  opposition  to,  the 
government  and  constitution,  and  also  to 
stir  up  iealousy,  hatred,  and  ill-will  be- 
tween tne  different  classes  of  said  Kub- 
jeots,  and  especially  to  promote  amongst 
the  subjects  of  Ireland  reelings  of  ill-will 
and  hostility  towards  the  subjects  in  other 
parts  of  the  United  Kingdom,  and  especi- 
ally in  England,  and  to  cause,  and  aid  in 
causing,  divers  subjects  to  meet  and 
assemble  in  large  numbers  at  various 
times  and  different  places  in  Ireland  for 
the  unlawful  and  seditious  purpose  of  ob- 
taining by  the  means  of  the  intimidation 
to  be  thereby  caused,  and  by  means  of  the 
exhibition  and  demonfitration  of  great 
physical  force  at  such  meetings,  changes 
m  the  government  and  constitution  as  by 
law  established. 

GUILTY  —  Da/niel  0*OormeU,  John 
O'Oonnelh  T.  If.  Ray,  Thomas  Steele,  John 
Oray,  0,  O.  Duffy,  and  Richard  BarreU, 

GUILTY— Rev.  Thomas  Tiemej/  from 
the  commencement,  and  so  far  as  includ- 
ing the  words  '*  especially  in  England." 

NOT  GUILIT— Rev.  Thomas  Tiemey 
of  the  remainder  of  this  count. 

5th  Count— For  unlawfully  conspiring 
to  raise  and  create  discontent  ana  dis- 
affection amongst  the  subjects,  and  to  ex- 
cite subjects  to  hatred  and  contempt  of, 
and  unlawful  and  seditious  opposition  to, 
the  government  and  constitution,  and  also 
to  stir  up  jealousies,  hatred,  and  ill-will 
between  different  classes  of  the  subjects, 
and  especially  feelings  of  hostility  and  ill- 
will  against  Her  Majesty's  subjects  in 
England. 

GUILTY  —  Da/n/iel  O^ConneU,  John 
O'ConneU,  T.  M.  Boa/,  Thomas  Steele,  John 
Gfray,  Charles  Oawin  Duffy,  Richard  Bar- 
rett, Rev.  Thomas  Tiemey. 

6th  Count— For  unlawfully  conspiring 
to  cause  and  aid  in  causing  divers  subjects 
to  meet  and  assemble  in  large  numbers 
at  various  times  and  at  different  places  in 
Ireland,  for  the  unlawful  and  seditious 
purpose  of  obtaining  by  the  exhibition  of 
great  physical  force  at  ^reat  meetings, 
onanges  and  alterations  m  the  govern- 
ment, laws,  and  constitution,  as  by  law 
established. 

GUILTY  —  Daniel     0*Connell,      John 


I  O'ConneU,  T.  3f.  Bay,  Richard  Bairreitf 
Thomas  Steele,  John  Oray,  G.  Qavan 
Duffy, 

NOT  GUILTY— Rev.  Thomas  Tierney, 

7th  Count — For  unlawfully  conspiring 
to  cause,  and  aid  in  causing,  divers  sub- 
jects of  the  Queen  to  meet  in  large  num- 
bers at  various  times  and  at  different 
places  in  Ireland,  for  the  unlawful  and 
sf»ditiou8  purpose  of  obtaining,  by  means 
of  the  intimidation  to  be  thereby  caused, 
and  by  means  of  the  exhibition  of  great 
physical  force  at  such  meetings,  changen 
and  alterations  in  the  government,  laws, 
and  constitution  of  this  realm  as  by  law 
established,  and  especially  by  the  means 
afoi'esaid  to  brinff  about  and  accomplish  a 
dissolution  of  the  legislative  union  now  sub- 
sisting between  Great  Britain  and  Ireland. 

GUILTY— i).  O'Oonnell,  J.  O'OonneU, 
T.  If.  Bay,  Biehard  Ba/rreU,  Thomas  Steele, 
John  Oray,  0,  Qavan  Duffy. 

NOT  GUILTY— Rev.  Thomas  Tierney. 

8th  Connt — For  unlawfully  conspiring 
to  bring  into  hatred  and  disrepute  the  tri- 
bunals by  law  established  in  Ireland  for 
the  administration  of  iustice,  and  to  dimi- 
nish the  confidence  of  Her  Majesty's  sub- 
jects in  Ireland  in  the  administration  of 
the  law  therein,  with  intent  to  induce  the 
subjects  to  withdraw  the  abjudication  of 
their  differences  with,  and  claims  upon 
eaoh  other,  from  the  cognisance  of  the 
tribunals  by  law  established,  and  to  sub- 
mit the  same  to  the  judgment  ard  deter- 
mination of  oiber  tribunals  to  be  con- 
stituted and  contrived  for  that  purpose. 

GUILTY— i).  O'OonneU,  J.  O^OonneU, 
John  Gray,  Thomas  Steele,  T.  M.  Bay,  O. 
O.  Duffy,  Biehard  Barrett. 

NOT  GUILTY— The  Rev.  Thomas  Tier- 
ney. 

9th.  Count— For  unlawfully  conspiring  to 
bring  into  hatred  and  disrepute  tne  tribu- 
nals by  law  established  in  Ireland  for  the 
administration  of  justice,  to  diminish  the 
confidence  of  Her  Majesty's  subjects  in  Ire- 
land in  the  administration  of  the  laws 
therein,  and  to  assume  and  usurp  the  pre- 
rogative of  the  Crown  in  the  establish- 
ment of  courts  for  the  administration  of 
the  law. 

GUILTY— JD.  O'ConneU,  J.  O'OonfieU, 
T.  M.  BoAi,  Thomas  Steele,  0.  G.  Duffy, 
Bicha/rd  Barrett. 

NOT  GUILTY— Rev.  Thomas  Tiernof. 

10th  Connt — For  unlawfully  conspiring 
to  bring  into  hatred  and  disrepute  the  tri- 
bunals by  law  established  in  Ireland  for 
the  administration  of  justice,  and  to  dimi- 
nish the  confidence  of  Her  Majesty's  sub- 
jects in  Ireland  in  the  administration  of 
the  law  therein. 

GUILTY— JD.  O'ComisU,  J.  O'OonneU, 
John  Oray,  T.  M.  Bay,  Biehard  Barrett^ 
C.  Q.  Duffy,  Thomas  SieeU. 
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NOT  GUILTY— Eev.  Thomas  Tiern&j/. 

11th  Counfc— For  unlawfully  conspiring 
to  raise  and  procure  large  numbers  of  per- 
sons to  meet  together  in  divers  places  at 
divers  times  in  Ireland,  and  by  means  of 
unlawful,  seditious,  and  inflammatory 
speeches  and  addresses,  to  be  made  and 
oelivered  at  the  said  several  places  on  the 
said  seveitbl  times,  and  also  by  means  of 
the  publishing,  and  causing  to  be  pub- 
lished, to  and  amongst  Her  Majesty's 
subjects,  divers  unlawfbl,  malicious,  and 
seditious  writings  and  compositions  to  in- 
timidate the  lords  spiritual  and  temporal, 
and  the  commons  of  the  Parliament  of  the 
United  Kingdom,  and  thereby  to  effect 
and  bring  about  the  changes  and  altera- 
tions in  the  law  and  constitution  of  this 
realm  as  by  law  established. 

GUILTY— D.  O'Conndl  J.  O'CormeU. 
T.  M,  Bay,  John  Ora/y,  Thomas  Steele, 
Bicha/rd  Ba/rrett.  C,  O.  Bufy, 

NOT  GUILTY— Rev.  Thomas  Tiem&y. 
Signed  by  the  foreman, 
for  self  and  fellow-jurors. 

The  reading  of  the  verdict  having  been 
concluded. 

The  Ghiep  Justicb,  addressing  the  coun- 
sel on  both  sides,  said  he  supposed  there 
was  nothing  further  to  detain  the  jury. 

The  Attorney  General  replied  that  there 
was  not. 

Pbnnepathek,  L.C.  J.,  addressing  the  jury, 
said  that  after  the  very  laudable  pains  and 
attention  which  they  had  paid  to  the  case, 
from  the  beginning  to  the  end,  when  he 
considered  the  great  inconvenience  which 
their  loss  of  time  and  absence  from  their 
pursuits  must  have  caused  them — he  was 
sorry  it  was  not  in  the  power  of  the  Court 
to  order  them  compensation.  The  Act  of 
Parliament  did  not  warrant  them  to  do  so. 
nor  was  there  any  law  made,  he  believed, 
to  meet  the  necessities  of  such  an  extra- 
ordinary case  as  that  had  been.  The  duty 
of  a  juryman  was  one  imposed  on  every 
member  of  society— each  must  perform 
it  in  his  turn,  when  called  on ;  and  he 
trusted  that  all  jurors  so  called  on  would 
follow  the  example  set  by  the  gentlemen 
whom  he  addressed,  in  paying  such  strict 
attention  to  what  was  brought  under  their 
consideration.  It  was,  indeed,  highly 
creditable  and  laudable,  and  he  was  sorry 
that  his  saying  so  was  all  he  could  do  for 
them.  He  repeated,  he  had  no  power  to 
order  them  compensation,  and  could  do  no 
more  than  thank  them  for  their  atten- 
dance, and  dismiss  them. 

Moore  applied  for  a  copv  of  the  findings, 
which  was  granted,  and  the  Court  ad- 
journed unt^  April  15,  the  first  day  of 
the  ensuing  term. 

The  findings  were  entered  on  the  record 
as  follows : 


Findings  an  the  first  and  second  counts. 

*'  The  jurors  say,  that  as  to  the  premises  in 
the  said  first  and  second  coonts  of  the  said  in- 
dictment respectively  charged  as  aforesaid,  the 
said  Daniel  O'ConneU,  John  O'Connell,  Thomas 
Steele,  Thomas  Matthew  Ray,  Charles  Gavan 
Daffy,  the  Rev.  Thomas  Tiemey,  John  Gray, 
and  Richard  Barrett,  are,  and  each  of  them  is, 
guilty  of  so  much  thereof  as  charges  them  for 
that  they,  unlawfully,  maliciously  and  seditiously 
contriving,  intending,  and  devising  to  raise  and 
create  discontent  and  disaffection  amongst  the 
liege  subjects  of  our  said  Lady  the  Queen,  and 
to  excite  the  liege  subjects  to  hatred  and  con- 
tempt of  the  government  and  constitution  of 
this  realm  as  by  law  established,  and  to  excite 
hatred,  jealousies,  and  ill-will  amongst  different 
classes  of  the  said  subjects,  did  unlawfully, 
maliciously  and  seditiously  combine,  conspire, 
confederate  and  agree  with  each  other,  and 
with  divers  other  persons  whose  names  are  to 
the  jurors  unknown,  to  raise  and  create  discon- 
tent and  disaffection  amongst  the  liege  subjects 
of  our  said  Lady  the  Queen,  and  to  excite  such 
subjects  to  hatred  and  contempt  of  the  govern- 
ment and  constitution  of  this  realm  as  by  law 
established,  and  to  unlawful  and  seditious  oppo- 
sition to  the  said  government  and  constimtion, 
and  also  to  stir  up  jealousies,  hatred,  and  ill- 
will  between  different  classes  of  Her  Majesty's 
subjects,  and  especially  to  promote  amongst 
Her  Majesty's  subjects  in  Ireland  feelings  of 
ill-will  and  hostility  towards  and  against  Her 
Majesty's  subjects  in  the  other  parts  of  Great  Bri- 
tain and  Ireland,  and  especially  in  that  part  of  the 
said  United  Kingdom  called  ^igland,  in  the  said 
first  and  second  counts  of  the  said  indictment  re- 
spectively charged  as  aforesaid ;  and  as  to  the 
residue  of  the  said  premises  in  the  first  and 
second  counts  of  the  said  indictment  respec- 
tively charged  as  aforesaid,  the  said  jurors  upon 
their  oath  aforesaid  say  that  the  said  Thomas 
Tiemey  is  not  guilty  thereof.  The  jurors  say 
that  Daniel  O'Connell,  John  CConnell,  Thomas 
Steele,  Thomas  M.  Ray,  Charles  Gavan  Duffy, 
John  Chay,  and  Richard  Barrett,  are  and  each 
of  them  is  guilty  of  so  much  of  the  said  residue 
as  charges  them  for  that  they,  unlawfully, 
maliciously,  and  seditiously  intending  as  afore- 
said, and  further  unlawfully,  maliciously,  and 
seditiously  contriving,  intendmg  and  devising 
to  bring  into  disrepute,  and  to  diminish  the 
confidence  of  Her  Majesty's  subjects  in  the 
tribunals  duly  and  lawfiiUy  constituted  for  the 
administration  of  justice,  and  further  contriving, 
intending,  and  devising,  by  means  of  intimida- 
tion and  the  demonstration  of  great  physical 
force,  to  procure  and  effect  changes  to  be  made 
in  the  government,  laws,  and  constitntion  of 
this  realm  as  by  law  established,  did  unlawfully, 
maliciously,  and  seditiously  combine,  conspire, 
confederate,  and  agree  with  each  other  and  with 
divers  other  persons  whose  names  are  to  the 
jurors  unknown,  to  cause  and  procure  divers 
subjects  of  the  Queen  to  meet  and  assemble 
together  in  large  numbers,  at  various  times  and 
in  different  places  within  Ireland,  for  the  un- 
lawful and  seditious  purpose  of  obtaining,  by 
means  of  the  intimidation  to  be  thereby  caused, 
and  by  means  of  the  exhibition  and  demonstra- 
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tion  of  great  pbjsioal  force  at  sncb  assemblies 
and  meetmgs,  cbanges  and  alterations  in  the 
gOTemment,  laws,  and  constitution  of  this  realm 
as  by  law  established ;  and  farther  to  bring  into 
hatred  and  disrepute  the  Courts  by  law  estab- 
lished in  Ireland  for  the  administration  of 
justice,  and  to  diminish  the  confidence  of  Her 
said  Majest^s  liege  subjects  in  Ireland  in  the 
administration  of  the  law  therein,  with  the 
intent  to  induce  Her  Majesty's  subjects  to  with, 
draw  the  adjudication  of  their  differences  with 
and  claims  upon  each  other  from  the  cognisance 
of  the  said  Courts  by  law  established,  and  to 
submit  the  same  to  the  judgment  and  determi- 
nation of  o^er  tribunals,  to  be  constituted  and 
contrived  for  that  purpose — ^in  the  said  residue 
of  the  first  and  second  counts  of  the  said  in- 
dictment respectively  charged  as  aforesaid  in 
manner  and  form  as  therein  is  so  above  charged ; 
and  as  to  the  remainder  of  the  said  residue  of 
the  said  premises  in  the  said  first  and  second 
counts  of  the  said  indictment  respectively 
therein  charged  as  aforesaid,  the  jurors  say, 
that  John  0*Conuell,  Thomas  Steele,  Thomas 
M.  Ray,  and  John  Gray,  are  not,  nor  is  any  of 
thmn  guilty  thereof.  And  the  jurors  fhrther 
say,  tha^  Daniel  O'Connell,  Richard  Barrett, 
and  Charles  Gavan  Duffy  are  and  each  of  them 
is  guilty  of  so  much  of  the  said  remainder  of  the 
said  residue  as  charges  them  for  that  they,  un- 
lawfully, maliciously,  and  seditiously  intending 
to  create  discontent  and  disaffection  amongst 
divers  of  the  said  subjects,  and  amongst  others 
Her  Majesty's  subjects  serving  in  Her  Majesty's 
army,  did  nnlawfiilly  combine  and  conspire 
with  each  other,  and  with  divers  other  persons 
whose  names  are  to  the  jurors  unknown,  to 
excite  discontent  and  disaffection  amongst 
divers  of  Her  Majesty's  subjects  serving  in  Her 
Majesty's  army,  in  the  said  remainder  of  the 
said  residue  so  chajrged  as  aforesaid,  in  manner 
and  form  as  therein  is  so  above  charged ;  and 
as  to  the  other  premises  in  the  said  remainder 
of  the  said  residue  charged  as  aforesaid,  the 
juror^  further  say,  that  Daniel  O'Connell, 
Richard  Barrett,  and  Charles  Gavan  Duffy,  are, 
and  each  of  them  is,  guilty  thereof  in  manner 
and  form  as  therein  in  that  behalf  against  them, 
Daniel  O'Connell,  Richard  Barrett,  and  Charlef: 
Gavan  I)ufl^$r,  charged  as  aforesaid. 

Finding  an  the  third  count. 

And  the  jurors  further  say,  that  John  O'Con- 
nell, Thomas  Steele,  Thomas  Matthew  Bay, 
and  John  Ray,  are,  and  each  of  them  is,  guilty 
of  the  premises  in  the  third  count  of  the  indict- 
ment charged  against  them ;  John  O'Connell, 
Thomas  Steele,  Thomas  M.  Ray,  and  John 
Gray,  witli  the  unlawfully,  maliciously,  and 
seditiously  conspiring  to  excite  discontent  and 
disaffection  amonest  divers  of  Her  Majesty's 
subjects  serving  m  Her  said  Majesty's  army ; 
and  as  to  the  last-mentioned  part  of  the  pre- 
mises in  the  third  count  of  the  indictment,  and 
so  excepted  as  last  aforesaid,  the  jurors  say 
that  they,  John  O'Connell,  Thomas  Steele, 
Thomas  M.  Ray,  and  John  Gray,  are  not,  nor 
is  any  of  them,  guilty  thereof.  And  the  jurors 
further  say,  that  Thomas  Tiemey  i%  guilty  of 
so  much  of  the  premises  in  the  said  third  count 


as  charges  him,  fbr,  that  he,  unlawfully,  mali- 
ciously, and  seditiously  contriving,  intending, 
and  devising  to  raise  discontent  and  disafiiactioD 
amongst  the  liege  subjects  of  the  Queen,  and  to 
excite  the  subjects  to  hatred  and  oonten^t  of 
the  government  and  constitution  of  the  realm  as 
by  kw  established,  and  to  excite  hatred,  jea- 
lousies, and  ill-will  amongst  different  classes  of 
the  subjects,  did  unlavmilly,  malicioui^,  and 
seditiously  conspire,  &c.,  with  Daniel  O'Con- 
nell, Richard  Barrett,  Charles  Gavan  Dulfy, 
John  O'Connell,  Thomas  Steele,  Thomas  M. 
Ray,  and  John  Gray,  and  divers  other  persons 
unknown,  to  raise  and  create  discontent  and 
disaffection  amongst  the  liege  subjects  of  the 
Queen,  and  to  excite  such  subjects  to  hatred 
and  contempt  of  the  government  and  constitu- 
tion of  this  realm  as  by  law  established,  and  to 
unlawful  and  seditious  opposition  to  the  govern- 
ment and  constitution,  and  also  to  stir  up 
hatred,  jealousies,  and  ill-will  between  different 
classes  of  Her  Mfuest/s  subjects,  and  especially 
to  promote  amongst  Her  Majesty's  subjects  in 
Ireland  feelings  of  ill-wiU  and  hostility  towards 
and  against  Her  Majesty's  subjects  in  other 
parts  of  the  United  Kingdom,  and  especially  in 
England,  in  the  third  count  of  the  said  indict- 
ment above  charged  against  him,  Thomas  Tier- 
ney,  in  manner  and  form  as  therein  is  so  above 
charged  against  him ;  and  as  to  the  residue  of 
the  premises  in  the  third  count  of  the  said 
indictment  a^nst  him,  Thomas  Tiemey,  so 
charged,  the  jurors  say  that  the  said  Thomas 
Tiemey  is  not  guilty  thereof. 

Finding  on  the  fourth  count. 

And  as  to  the  premises  in  the  fourth  count  of 
the  indictment  so  charged  as  aforesaid,  the 
jurors  say  that  they,  Daniel  O'Connell,  Richard 
Barrett,  Charles  Gavan  Dufi^,  John  O'Connell, 
Thomas  Steele,  T.  M.  Ray,  and  John  Gray,  are, 
and  each  of  them  is,  guilty  thereof,  in  manner 
and  form  as  therein  in  that  behalf  is  charged 
against  them  as  aforesaid;  and  the  jurors 
further  say  that  Thomas  Tiemey  is  guilty  of  so 
much  of  the  premises  in  the  fourtn  count  as 
chai^ges  ^m,  Thomas  Tiemey,  for  that  he,  un- 
lawfully, midiciously  and  seditiously  contriving, 
intending,  and  devising  to  raise  and  create  dis- 
content and  disaffection  amongst  the  liege  sub- 
jects of  the  Queen,  and  to  excite  them  to  hatred 
and  contempt  of  the  government  and  constitu- 
tion of  this  realm  as  by  law  established,  and  to 
excite  jealousies  and  ill-will  amongst  different 
classes  of  the  said  subjects,  did  unlawfully, 
maliciously,  and  seditiously  conspire,  &c.,  with 
Daniel  O'Cpnnell,  Richard  Barrett,  Charles 
Gavan  Duffy,  John  O'Connell,  Thomas  Steele, 
Thomas  Matthew  Ray,  and  John  Gray,  and 
divers  other  persons  unknown,  to  raise  and 
create  discontent  and  disaffection  amongst  the 
liege  subjects  of  the  Queen,  and  to  excite  such 
subjects  to  hatred  and  contempt  of  the  goyem- 
ment  and  constitution  of  this  realm  as  by  law 
established,  and  to  unlawful  and  seditious  oppo- 
sition to  the  said  government  and  constitution, 
and  also  to  stir  up  hatred,  jealousies,  and  ill- 
will  between  different  classes  of  Her  Majesty's 
subjects  in  Ireland,  feelings  of  ill-wiU  and 
*  ostility   towards  and   against  Her  Maje8tj'*s 
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subjects  in  other  parts  of  the  said  United  King- 
dom, and  especially  in  England^  in  the  fourth 
count  of  the  indictment  above  charged  against 
him,  Thomas  Tiemej,  in  manner  and  form  as 
therein  is  so  above  charged  against  him ;  and 
as  to  the  residue  of  the  premises  in  the  fourth 
count  of  the  said  indictment  against  him, 
Thomas  Tiemey,  so  chargjed  as  aroresaid,  the 
jurors  say  that  he  is  not  guilty  thereof. 

Finding  on  the  fifth  count. 

And  as  to  the  premises  in  the  said  fifth  count 
of  the  said  indictment  so  charged  as  aforesaid, 
the  said  jurors,  upon  their  oath,  say  as  aforesaid, 
that  Daniel  O'Couneli,  John  O'Connell,  Thomas 
Steele,  Thomas  Matthew  Ray,  Charles  Oavan 
Duffy,  John  Gray,  Richard  Barrett,  Thomas 
Tiemey  are,  and  each  of  them  is,  guilty  thereof, 
in  manner  and  form  as  therein  is  so  above 
charged  against  them. 

Finding  on  the  remaining  counte. 

And  as  to  the  premises  in  the  several  other 
counts  of  the  indictment  so  therein  respectively 
charged  as  aforesaid,  that  is  to  say,  the  sixth, 
seventh,  eighth,  ninth,  tenth  and  eleventh  counts 
respectively,  the  jurors  say  that  they,  Daniel 
O'Connell,  John  O'Conneil,  Thomas  Steele, 
Thomas  Matthew  Ray,  Charles  Gavan  Duffy, 
John  Gray,  and  Richard  Barrett  are,  and  each 
of  them  is,  guilty  thereof  in  manner  and  form  as 
therein  so  above  charged  against  them  as  afore- 
said ;  and  the  jurors  nirther  and  lastly  say,  that 
Thomas  Tiemey  is  not  guilty  of  the  premises 
in  the  last-mentioned  counts  of  the  indictment, 
that  is  to  say,  the  sixth,  seventh,  eig:bth,  ninth, 
tenth  and  eleventh  counts  thereof,  in  manner 
and  form  as  therein  against  him,  Thomas 
Tiemey,  so  above  charged  as  aforesaid. 

No  finding  was  retomed  aa  to  the  de- 
fendant Peter  James  Tyrrell,  who  had  died 
after  the  bill  was  found. (a) 

On  Monday,  April  15th,  the  appearance 
of  the  defendants  was  entered  on  the 
reoord,  and  the  case  was  oontlnned  to  the 
first  day  of  Trinity  term,  and  thence 
again  to  the  .MOth  May  in  the  said  term. 

(a)  On  Tuesday,  February  18,  the  day  after 
the  verdict.  Lord  Normanby  called  attention  to 
the  trial  in  the  House  of  Lords  (Hans.,  vol.  72, 
pp.  602  and  859),  and  Lord  John  Russell,  in 
moving  in  the  House  of  Commons  for  a  Com- 
mittee to  inquire  into  the  state  of  Ireland, 
criticised  the  proceedings  on  behalf  of  the 
Crown  at  the  trials.  (&ns.,  vol.  72,  pp.  883 
and  808,  and  below,  App.  C,  p.  947).  In 
the  course  of  the  debate,  Shaw,  Recorder  of 
Dublin,  made  a  statement  regarding  the 
omission  of  names  from  the  list  of  special 
jurors ;  see  below,  App.  B.,  p.  936. 


Thnrsday,  April  19. 
Motion  poe  a  New  Teial. 


Whiteeide,  Q.C.,  on  behalf  of  Daniel 
0*OormeU,  moved  to  set  aside  the  verdict, 
and  for  a  new  trial  to  be  directed,  or  a 
venire  de  novo  awarded,  on  the  following 
grounds  : 

1.  The  defect  in  the  special  jary  list, 
regarding  which  lengthy  affidavits  were 
filed  on  behalf  of  the  Crown  and  of  the 
traversers,  (a) 

2.  That  John  Jason  Bighy,  one  of  the 
jurors  of  the  jury  who  tried  the  case,  was 
sworn  as  John  Riaby,  and  so  described  in 
the  jpostea ;  and  that  the  said  John  Jason 
lUghy,  before  being  sworn,  informed  the 
Court  he  was  not  John  lUghy,  bat  John 
Jason  Bighy,{b) 

3.  That  there  was  no  evidence  that  the 
alleged  conspiracy,  or  any  overt  act 
thereof,  took  place  within  the  county  of 
the  city  of  Dublin. 

4.  Tnat  there  was  no  evidence  of  the 
existence  of  any  of  the  alleged  conspiracies 
imputed  iu  the  indictment. 

5.  That  the  verdict  was  against  law  and 
evidence,  and  against  the  weight  of  evi- 
dence ;  that  evidence  has  been  received 
that  ought  to  have  been  excluded. 

6.  That  the  trial  had  continued  beyond 
the  end  of  RiXa/ry  term,  1844,  and  did  not 
terminate  until  the  13th  of  February  fol- 
lowing, instead  of  being  adjourned  until 
Easter  term. 

7.  **  And  for  misdirection  of  the  learned  Lord 
Chief  Justice,  and  also  for  that  the  leamed 
Lord  Chief  Justice  misdirected  the  jury  as  to 
the  effect  of  the  evidence ;  and  also  for  that  the 
leamed  Chief  Justice  stated  to  the  jury,  with 
strong  commentary  against  the  traverser,  the 
evidence  offered  for  the  Crown,  and  omitted  to 
make  any  other  observation  resulting  from  that 
evidence  favourable  to  the  traverser  ;  and  also 
for  that  the  whole  current  and  bearing  of  the 
leamed  Chief  Justice's  charge  was  such  as  to 
express  and  signify  to  the  jury  a  strong  con- 
viction existing  on  his  own  mind  of  the  guilt  of 
the  traverser}  and  also  for  that  the  leamed 
Lord  Chief  Justice  did  not  advert  sufficiently  to 
the  evidence  offered  for  the  traverser,  or  permit 
sufficiently  the  attention  of  the  jury  to  the  effect 
of  the  evidence,  or  to  the  inferences  which  they 
were  at  liberty  to  deduce  therefrom ;  and  also 
for  that  on  the  reading  to  the  jury  extracts  from 
the  speeches  and  pubhcations  given  in  evidence 
on  the  trial,  the  leamed  Chief  Justice  only  read 
to  the  jury  the  extracts  relied  upon  by  the 
Crown,  and  omitted  to  read  the  extracts  relied 
upon  by  the  traverser  in  the  same  speeches  and 
publications  ;  and  also  for  that  the  learned  Lord 
Chief  Justice  stated  facts  to  the  jury  in  his 
charge  which  were  not  in  evidence;  and  also 
for  that  the  learned  Chief  Justice  did  not  state 
to  the  jury  with  sufficient  deamess  the  applica- 
tion of  the  law  to  the  particular  facts  of  the 

(a)  dee  below,  App.  B,  p.  927. 
\b)  See  above,  p.  86. 
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case ;  and  also  for  tbat  the  learned  Chief  Justice 
expressed  his  opinion  on  the  facts  of  the  case  to 
the  jury  in  such  a  waj  as  was  calculated  to 
control  their  judf^eut,  and  lead  them  irresistibly 
to  a  conclusion  of  guilt  in  the  traverser." 

WhUesid^  haying  read  the  notice  of 
motion,  the  Attorney  O&n&ral  stated  that 
eight  notices  of  motion  had  been  served 
on  the  part  of  the  several  traversers; 
that  these  were  all  the  same,  except  that 
the  notice  served  on  behalf  of  Duffy  added 
that  the  jury  had  been  allowed  to  separate 
during  the  trial;  and  that  served  on  be- 
half of  the  Bev.  Thomm  Tiemey,  was  also 
groonded  on  the  charge  of  the  l/ord  Chief 
/u«^tcd.as  far  as  it  personally  applied  to  him. 
After  some  discussion  it  was  arranged 
that  four  'counsel  should  be  heard  for  the 
traversers ;  that  then  the  Solicttor  Oeneral 
should  be  heard,  that  four  more  of  tra- 
versers* counsel  should  reply;  and  that 
the  Attorney  Oenercd  should  have  the 
general  reply. 

HatcheU,  Q.C.,  appeared  for  Thotna$  M. 
Bay, 
Moore,  Q.O.,  for  Thomae  Tiemoy, 
0*Hctgan(a)  for  Charlet  Oavan  Duffy. 
Hewn,  Q.C..  for  Thomas  Btede, 
Monaha/nM  Q.C..  for  John  O'OonneU. 
FUzgihbon,  Q.O.,  for  John  Gray,  and 
Macdonogh,  Q.C.,  for  Bdehard  Barrett, 
In  the  course  of  the  arguments,  which 
occupied  nine  days,  (c)  the  Allowing  autho- 
rities were  referred  to : — Lueae  v.  Jjuca8,{di 
BexY.  Mawhey,{e)  Hex  v.  Bri$ac,{f)  Bex  v. 
HoUtig)  Bex  T.Oough,(h)  Fermor  v.  Dorring- 

(a)  Afterwards  Lord  O'Hagan,  L.C. 
(6)  Afterwards  Chief  Justice  of  the  Common 
Pleas. 

(c)  In  an  article  commenting  on  the  length 
of  the  proceedings,  the  delay  in  passing  sentenc^ 
and  the  voluminous  affidavits  (see  below,  App. 
B,  p.  937),  filed  on  behalf  of  the  traver- 
sers in  support  of  the  motion  for  a  new 
trial,  the  Times  of  May  9,  1844,  observed  : 
*•  The  same  case  does  not  ordinarily  furnish 
"  msterial  for  every  form  of  opposition.  Nan 
"  omnia  possumus  omnes.  Not  so  the  Irish 
"  case.  This  comes  before  us  omnibus  numeris 
*<  assoluta.  Everything  is  developed  to  the 
«  utmost.  No  member  has  been  overlooked— 
*'  no  appurtenanc«f  allowed  to  remain  in  ne- 
**  glected  insignificance — all  the  capabilities  of 
"  the  law  have  been  taxed  to  the  ftill  extent. 
"  There  is  no  disproportionate  protuberance, 
"  no  prominent  limb.  All  is  gigantic.  A 
"  monster  indictment — a  monster  defence— a 
"  monster  appeal — a  monstrous  body,  h  ith  its 
**  monstrous  appendages  (not  excluding  a  mon 
**  strons  offender  and  monstrous  attorneys)  have 
«  combined  to  show  what  law  could  do  when 
<'  it  set  itself  to  stand  in  the  way  of  justice.** 

(d)  7  Br.  P.  C.  160. 
(«)  6  T.  B.  619. 
(/)  4  East.  170. 
(a)  5  T.  B.  486. 

(A)  S  Doug.  790;  S.  C.  1  Moo.  &  B.  71. 


ion^ia)  Norman  v.  Beaumoni,(b)  BuiseUY, 
Ball,(c)  Dorey  v.  H6bson,{d}  HiU  v.  YatesM 
BexT,  Tremaine,{f)  Bex  v.  Delaney^ig)  Tor- 
hoeh  V.  Laing^ih)  Evans  v.  King,{i)  Beg  v. 
Frost,(j)  Anon,  (h)  Mestaer  v.  Herty^{t) 
Co,  i^.  3,  a,  3  &  4  Will  4.  o.  91.,  Bern  v. 
Mahon,{m)  DeybeVs  casein)  Kearney  v. 
King,(o)  The  Queen's  case,(p)  Bex.  v.  Mome 
Tooie,{q)  Beg.  v.  VincentXr)  Doe  d.  Bead 
V.  Harris, (s)  Havne  v.  Da/oey,{j^  Earl  of 
Egremont  v.  Saul,  (u)  Everett  v.  Youe[ls,{v) 
De  Butzen  v.  FarrXw)  Crease  v.  Barrett,(m) 
Bex  V.  Topham,{y)  Hennell  v.  Lyon,{») 
Bex  v.  Brady,{aa)  Bex  v.  AmfihM,^) 
Wra/y  v.  Thom,{eo)  Lessee  Barton  v. 
Quvnn,(dd)  Bex  v.  Hunt,{ee)  2  Dyer,  1856, 
Bex  v.  Kinnear,{ff)  Bex  v.  Pvnney,(ga) 
Bex  V.  WaUOn,(hh)  Bex  v.  Turner, {i^) 
Attorney  Oeneral  v.  Good,(jj)  Belcher  v. 
TriUieXlch)  Davidson  v.  8tanley,(U)  Bex  v. 
Frost,(mm)  Bex  v.  Hunt,(nm)  Mex  v.  Lam- 
hert,(oo)  Bex  v.  Bedhead,{pp)  Bex  v. 
W%Uces,{qq). 


(a)  Cro.  Bill.  232. 

(b)  Barnes,  458. 

(c)  Ibid,  465. 
{d)  6  Taun.  460. 

(e)  IS  Bast,  229. 
(/)  5  B.  &  C.  254. 
(<y )  Jebb,  C.  C.  90. 
(h)  5  Jur.  818. 

(0  Willes,  558. 

(iS  9C.&P.  185;S.  C.  4St.Tr.  N.S.85. 

(kt)  1  Moore,  C.P.  126. 

(/)  8M.&  8.451. 

(m)  8  Bli.  N.  C.  2. 

(ii)  4  B.  &  Aid.  248. 
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May  24, 1844. 


The  Court  delivered  judgment  seriatim. 

Pebbin,  J.:  This  is  an  application  to 
set  aside  a  verdict  on  an  indictment  for 
(conspiracy,  and  for  a  new  trial.  There 
are  several  counts  in  the  indictment,  some 
charging  several  and  distinct  conspira- 
cies, for  several  and  distinct  objects ; 
some  merely  varying  the  form,  but  charg- 
ing the  same  offence  in  substance.  The 
prmcipal  charge,  as  contained  in  the 
nrst,  second,  sixth,  seventh,  and  eleventh 
counts,  is  for  a  conspiracy,  among  other 
matters,  to  cause  large  bodies  of  persons 
to  meet  and  assemble  at  different  times 
and  places  in  Ireland,  for  the  unlawful 
and  seditious  purpose  of  obtaining,  by 
means  of  the  intimidation  to  be  thereby, 
and  by  means  of  the  demonstration  and 
exhibition  of  great  physical  force  thereat 
caused  and  produced,  changes  and  altera- 
tions in  the  government,  laws,  and  con- 
stitution of  this  kingdom.  There  are 
eight  traversers,  against  some  of  whom 
verdicts  have  been  found  upon  all  the 
counts ;  against  others,  upon  several 
counts  and  charges;  against  one,  upon 
a  single  charge,  though  on  several  counts. 
Some  of  the  objections  to  the  verdict  rest 
on  grounds  common  to  all  the  traversers  ; 
to  these  I  shall  first  apply  myself. 

The  first,  that  there  was  no  evidence 
that  any  act  was  done  within  the  county 
of  the  city  of  Dublin  ^  has  been  answered 
by  the  proof  that  the  publication  of 
several  articles  in  the  newspapers,  charged 
as  overt  acts,  and  relied  upon  as  evidence 
of  the  offence  laid  in  the  indictment,  was 
had  and  took  place  within  the  county  of 
the  city  of  Dublin,  and  that  the  Associa- 
tion Booms  are  within  it. 

Another  objection,  that  one  of  the  jxu*ors 
sworn  was  not  upon  the  panels  was 
founded  upon  the  fact,  that  a  person  was 
sworn  by  the  name  of  John  Bighy,  and 
the  allegation  was,  that  his  name  was 
John  Jason  Bigby ;  many  authorities  were 
cited  and  discussed,  which  it  is  unneces- 
sary for  roe,  in  the  view  I  have  taken,  to 
examine ;  for  Mr.  Bighy  was  actually 
summoned  and  empannelled  by  the  name 
under  which  he  was  sworn,  so  that  there 
was  no  substitution  or  mistake  of  the 
person ;  further,  there  was  evidence  be- 
fore the  Court  that  he  was  known  by 
that  name;  but  what  I  principaUy  rest 
upon,  he  was  sworn  with  the  express 
assent,  and  in  some  degree  at  the  joint 
instance  and  desire  of  the  Counsel  for  the 
traversers  and  for  the  prosecution,  with 
full  knowledge  of  all  the  facts. 

The  next  objection  was  the  extension 
of  the  trial  beyond  the  Term,  and  taking 
the  verdict  in  Vacation.  Upon  which  I 
say,  that  the  matter  is  upon  the  record, 
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that  wl^en  the  application  was  made  on 
the  13th  of  January  for  the  purpose  of 
having  the  trial  so  extended  if  necessary, 
and  when  the  attention  of  the  defendants' 
Counsel  was  called  to  it,  they  declined  to 
argae  or  object,  which  is  a  sufficient 
answer  for  the  present  to  this  objection. 

The  next  objection  was  to  the  separa- 
tion of  the  Jury,  and  the  permission  to 
them  to  retire  to  their  houses  upon  the 
adjournment  of  the  Court  each  day ;  that 
took  place  with  the  deliberate  assent  of 
the  Counsel  of  the  traversers,  and  is  not 
an  unusual  proceeding,  it  has  occurred 
frequently  in  this  country  in  misdemeanor 
cases,  and  seems  to  be  the  necessarv 
consequence  of  pi-otracted  trials,  and  sucn 
adjournments ;  but  I  rest  upon  the  deli- 
berate assent  of  the  Counsel  for  the  tra- 
versers, and  their  continued  acquiescence 
throughout  the  trial  without  an  objection 
until  5ie  verdict  was  found. 

The  next  objection  made  was,  that  the 
jury-list  had  been  fraudulently  dealt  with 
by  some  one  with  intent  to  preindice  the 
traversers,  whereby  an  imperfect  jury- 
book  has  been  returned.  The  matter  of 
this  objection  has  been  already  before  the 
Court  in  two  different  shapes,  upon  motion 
to  quash  the  panel  (a),  and  upon  the 
challenge  to  the  array  (b).  It  involves 
questions  vitally  affecting  the  adminis- 
tration of  justice,  and  its  purity ;  and  in 
the  proper  stage  and  course  it  demands 
full  inquiry  and  consideration.  The  in- 
formation given  to  the  Court  upon  the 
facts  connected  with  this  matter  is  im- 
perfect; much,  if  not  suppressed,  is  not 
disclosed ;  there  is  a  remarkable  absence 
of  any  date,  of  any  connected  statement, 
by  the  persons  engaged  in  making  out 
the  general  list.  It  appears  that  the 
Eecorder,  who  for  this  purpose  consti- 
tutes the  Court  of  Quarter  Sessions  in 
Dublin,  sat  on  several  days,  from  the 
14th  until  the  23rd  of  November  last,  for 
the  revision  of  the  jury-lists,  as  returned 
to  the  Clerk  of  the  Peace  by  the  collec- 
tors of  the  several  parishes  in  Dublin. 
Counsel  and  agents  on  behalf  of  the  tra- 
versers, and  of  others  in  a  different,  if  not 
an  opposite,  interest  attended  before  him ; 
many  objections  were  taken,  and  applica- 
tions made;  after  much  discussion  the 
Eecorder  completed  the  revision  and  cor- 
rection  of  those  lists  on  the  23rd  or  24th 
of  November ;  the  lists  so  amended  con- 
tained the  names  and  qualifications  of 
those  whom  the  Eecorder  deemed  and  had 
adjudged  entitled  to  be  placed  thereon. 
He  hsul  struck  out  some  names,  he  had 
inserted  others  in  his  own  handwriting, 
and  he  had  autiienticated  the  list  for  each 


(a)  See  above,  p.  65. 
(6)  See  above,  p.  69. 
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parish  by  his  signature ;  this  duty  he  per-  ' 
formed  under  the  3  &  4  Will  4.  o.  91.,  s.  9, 
under  which  it  became  and  was  his  duty 
to  cause  one  general  list  to  be  made  out 
from  the  twenty  lists  containing  the 
names  of  all  the  jarors  whose  qualifica- 
tions had  been  so  allowed,  arranged 
according  to  rank  and  property,  and  de- 
liyered  the  same  to  the  Olerk  of  the 
Peace  to  be  copied  into  the  book  for  the 
Sheriff.  There  seems  to  be  no  reason 
why  this  should  not  hare  been  done  with- 
out delay ;  the  statuLe  appears  to  contem- 
?late  the  completion  of  the  duty  by  the 
ustices  before  they  separate,  in  sufficient 
time  for  the  Sheriff  to  have  the  book,  and 
to  make  out  this  special  jury-list  before 
the  Ist  of  January  followin^^,  the  com- 
mencement of  the  year  in  which  it  was  to 
come  into  operation.  The  Becorder  gave 
these  twenty  lists  to  Mr.  Magratk,  a  clerk 
in  the  office  of  the  Clerk  of  the  Peace, 
who  is  said  to  have  acted  as  his 
registrar,  to  make  the  one  general  list 
therefrom,  and  he  left  Ireland  before  it 
was  completed.  On  the  28th  or  29th  of 
December,  and  not  until  then,  a  general  list 
was  delivered  to  the  SherifT,  not  contain- 
ing the  names  of  all,  but  from  which 
several  names,  twenty-four  at  least,  and 
amongst  them  fourteen  of  St.  Audeon's 
parish,  qualified  to  be  special  jurors  were 
omitted :  an  error,  that  the  difference  in 
the  amount  of  numbers  upon  the  tots 
alone  and  of  itself  would  have  called 
attention  to,  and  which  the  withholding 
the  lists  until  so  late  a  day  was  calculated 
to  conceal,  and  had  the  effect,  whether 
intended  or  not,  of  preventing  any  cor- 
rection of  the  error  before  the  Sheriff 
acted  upon  the  list. 

All  these  circumstances,  and  every  fur- 
ther consideration  I  bestow  upon  the 
matter,  increase  the  difficulty  I  feel  in 
holding  that  this  was  a  jurors'  book,  and 
tend  to  confirm  the  opinion  which  I  ex- 

gressed  when  the  matter  was  before  the 
!Qart  on  the  challenge  to  the  array ;  by 
that  opinion  I  abide ;  I  hold  the  objection 
to  he  a  sound  ground  of  challenge  to  the 
array,  and  that  challenge  ought  to  have 
been  allowed(a).  But  I  think  it  properly 
cognizable  in  this  or  any  particular  case, 
by  way  of  and  upon  challenge,  and  that 
it  does  not  now  form  a  fit  ground  of  mo- 
tion for  a  new  trial,  especially  as  the 
question  had  been  already  raled  by  the 
majority  of  the  Conrt,  and  remains  upon 
the  record  as  the  subject  of  such  chal- 
lenge. 

The  next  objection  is,  that  illegal  evi- 
dence was  admitted,  namely,  the  printed 
document  circulated  and  cried  about  at 
Mullaghmast.    I  abide   by  the    opinion 


(a)  See  abOTC,  p.  81. 


which  I  expressed  upon  the  argument  of 
that  question  at  the  trial,  and  think  it 
unnecessary  to  add  anything  upon  it. 

The  next  objection  comes  under  the 
general  head  of  misdirection.  It  is,  that 
the  Court  did  not  properly  explain  the  law 
to  the  jury.  The  Court  distinctly  stated 
in  what  the  crime  of  conspiracy  consisted  ; 
that  it  was  the  concert  of  two  or  more  to 
bring  about  an  end  illegal  in  itself,  or  an 
end,  abstractedly  legal  in  itself,  by  illegal 
means  ;  that  for  the  conviction  of  one  or 
more  persons  for  a  conspiracv,  the  law 
required  that  the  jury  should  be  satisfied 
and  convinced  that  tiere  was  concert  be- 
tween two  or  more  for  the  purpose  of 
directly  doing  an  illegal  act,  or  else  for 
the  purpose  of  effecting  or  causing  to  be 
done  an  act  legal  in  itself,  by  illegal 
means;  that  in  order  to  convict  the  tra- 
versers, or  any  of  them,  of  the  charge  of 
conspiracy,  it  was  necessary  that  the  jury 
should  be  satisfied,  not  that  thev  should 
have  ground  to  surmise,  but  that  they 
should  have  sach  evidence  before  them  as  to 
convince  their  consciences  that  the  traver- 
sers, or  some  of  them,  did  respectively 
and  in  common  combine  to  do  an  unlawful 
act,  whether  that  act  be  unlawful  in  itself 
in  its  original  design,  or  become  so  by  the 
unlawful  means  by  which  it  was  agreed 
that  it  should  be  brought  about  (the  term 
in  one  passage  of  the  charge  is  "  criminal," 
in  another  "unlawful,"  in  another  **  ille- 
gal ") ;  that  to  constitute  the  crime  of  con- 
spiracy, it  was  not  necessanr  that  the 
unlawful  thing  agreed  to  be  done  should 
be  effected,  that  the  crime  of  conspiracy 
might  be  complete  although  in  point  of 
fact  the  criminal  end  was  never  attained, 
nor  was  it  necessary  that  the  fact  of 
meeting  to  concert  the  common  illegal 
agreement  should  be  directly  proved,  if 
from  the  acts  that  were  proved  they  wore 
satisfied  that  the  defendants  were  acting 
in  concert  in  the  matter — ^that  is,  in  illegal 
concert;  that  without  proving  a  direct 
time  or  place  in  which  an  illegal  agpree- 
ment  was  concocted  between  two  or  more 
of  the  traversers,  it  was  for  the  jury  to  say, 
were  they  satisfied  upon  the  facts  proved, 
that  although  the  actual  time  of  tne  con- 
spiracy was  not  proved,  yet  that  such 
conspiracy  as  imputed  must  have  taken 
place ;  that  the  onui  of  that  proof  lay 
upon  the  Crown ;  that  the  jury  must  be 
satisfied  that  the  guilt  which  was  imputed 
had  been  proved — that  is,  that  satisfactory 
evidence  nad  been  given  of  the  existence 
of  the  alleged  conspiracy ;  and  if  they 
were  not  satisfied  of  that— if  that  was  not 
made  out  to  their  minds,  so  as  to  leave 
them  above  and  beyond  reasonable  doubt 
upon  the  subject,  it  would  be  their  duty 
not  to  convict  upon  the  presumption; 
they  were  to  convict  only  upon  satisfactory 
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Sroof,  either  direct  or  inferential.  In  this 
irection  of  the  Court,  bo  far  I  haye 
nothing  to  find  fault  with  or  complain  of. 
That  the  matter  charged  is  criminal  I  en- 
tertain no  doubt. 

With  respect  to  the  majority  of  the 
counts,  there  can  be  no  question  but  that 
the  Bubiect  matter  charged  is  highly 
criminal.  The  conspiracy  imputed,  is  a 
oonspiracT^,  by  collection  of  large  assem- 
blies of  the  people  in  various  parts  of  the 
country,  and  by  the  exhibition  and  display 
of  great  physical  force,  and  by  means  of 
the  intimidation  thereby  to  be  caused,  to 
produce  changes  in  the  laws  and  consti- 
tution. In  one  count  is  laid  expressly, 
to  overawe  the  Legislature,  and  thereby 
effect  the  change.  To  conspire  by  physi- 
cal force,  and  by  the  use  of  physical  force 
to  effect  changes  in  the  laws  and  consti- 
tution, is  not  merely  a  crime,  but  a  crime 
of  high  degree,  on  the  very  verge  of  the 
highest.  If  then  it  be  a  crime  of  the 
greatest  magnitude,  to  conspire  to  use 
physical  force,  for  the  purpose  of  effecting 
a  change  in  the  laws  and  constitution,  it 
seems  to  be  but  a  step  short  of  that,  to 
conspire  to  exhibit  and  display  such  a 
command  of  power,  and  possession  of  phy- 
sical force,  to  such  a  degree,  as  thereby 
by  intimidation,  or  through  the  dread  and 
apprehension  of  the  use  of  that  physical 
force,  to  cause  the  changes  to  be  made. 
To  conspire  actually  to  use  the  power  and 
force  for  such  a  purpose,  would  be  to 
conspire  to  levy  war,  nothing  short  Of  it ; 
it  is  a  conspiracy  to  exhibit  and  display 
the  means  and  power  of  using  physical 
force,  in  a  sufficient  extent,  and  to  such  a 
degree,  as  to  produce  intimidation,  and 
by  the  intimidation  so  produced,  to  cause 
changes  to  be  made  in  the  laws  and  con- 
stitution, that  is,  by  the  exhibition  and 
display,  and  the  menace  and  apprehension 
of  the  use  of  physical  force — in  other 
words,  by  the  tnreat  of  insurrection,  in 
case  they  be  not  yielded,  to  effect  the 
changes ;  surely  that  is  highly  criminal ; 
a  conspiracy  to  collect  assemblies  of  the 
people  in  such  numbers  and  for  such  pur- 
poses, is,  in  my  opinion,  a  misdemeanor 
of  a  very  high  degree,  (a) 

[The  learned  judge  dealt  with  the  two 
alleged  misdirections :  (1)  that  the  jury 
had  been  told  that  conspiracy  might  exist 
without  secrecy  or  treachery;  (2)  that 
the  Court  gave  its  opinion  on  the  facts  of 
the  case  instead  of  submitting  the  mat- 
ter entirely  and  exclusively  to  the  jury. 
The  Chief  Justice  told  the  jury  to  reject 
from  their  minds  anything  bordering  on  an 
opinion  from  him  on  the  facts  of  the  case, 
though  the  charge  does,  notwithstand- 
ing, contain  expressions  of  opinion  upon 


(o)  But  see  below,  p.  779. 


matters  of  fact.l  I  ani  not  prepared  to  say 
that  such  expression  of  opinion  of  itself 
is  a  sufficient  ground  to  set  aside  a  ver- 
dict ;  my  own  course  and  practice  has 
been  to  withhold  whatever  opinion  I  may 
entertain  upon  questions  or  matters  of 
fact  that  arise  for  the  consideration  of  the 
jury,  and  submit  the  consideration  of 
such  matters  wholly  and  exclusively  to 
the  jury.  I  know,  however,  that  many 
very  able  judges  pursue  the  contrary 
course;  and  though  I  should  not  choose 
the  instances  and  cases  referred  to  by  the 
Attorney  General  as  examples  for  my  con- 
duct or  approval,  yet,  where  there  is  no 
imputation  of  controlling  or  misleading 
the  jury  on  any  matter  of  fact,  or  prevent- 
ing them  from  unfettered  examination  or 
decision,  I  think  it  would  be  going  fur- 
ther than  any  case  I  know  to  hold  that  the 
mere  expression  of  the  opinion  of  the 
Court  was  ground  for  setting  a  verdict 
aside. 

The  next  objection  is,  for  misdirection, 
in  leaving  the  reports  in  a  newspaper  pub- 
lished by  one  of  the  traversers,  of  occur- 
rences at  certain  meetings,  as  evidence 
against  another,  that  the  acts  and  speeches 
therein  stated  did  occur,  and  were  spoken 
by  that  other,  as  furnishing  proof  against 
him  that  he  was  engaged  in  the  conspiracy 
charged  against  him. 

As  a  general  proposition  it  is  clear  that 
a  report  in  a  newspaper  is  no  evidence 
against  any  person  but  those  enffa^ed  in 
the  composing,  publishing,  and  editmg  of 
it ;  but  it  is  said  that  this  was  a  declara- 
tion or  publication,  and  so  an  act  in  f\ir- 
therance  of  the  conspiracy,  by  a  co-defend- 
ant, and  is  therefore  evidence  not  only 
against  the  publisher  but  against  every 
other  member  of  the  confederation. 

It  may  not  be  immaterial  to  advert 
to  the  manner  in  which  this  publica- 
tion has  been  laid  in  the  indictment  as  an 
overt  act.  First  it  charges  that,  in  pur- 
suance of  the  conspiracy,  Bimiel  O'Gonnell 
made  a  speech  at  a  particular  meeting, 
and  then  charges  another  traverser  in 
pursuance  of  the  conspiracy  with  publish- 
ing in  the  form  of  and  purporting  to  be  a 
report  of  the  same  matter.  It  is  argued 
for  O'Gormell  that  the  publication,  for 
instance  the  Filotf  though  admissible 
againt  Barrett  as  proof  of  his  act,  yet  was 
not  admissible  against  O'Connell  either  to 
show  that  he  was  present  at  such  meetings 
or  that  he  made  the  speeches  imputed  to 
him.  The  objection  has  been  rested  on 
two  grounds,  first  that  the  proof  of  publi- 
cation was  only  statutable  proof,  which  is 
merely  made  evidence  agskinst  the  editor 
and  proprietor,  and  not  against  any  other 
person.  As  to  which  it  does  appear  to  me 
that  when  the  statute  substitutes  such 
proof  as  conclusive  proof  against  the  pro- 
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prietor  on  every  proceeding  tonching 
the  paper,  it  makes  it  enfficient  proof 
against  anyone  affected  by  his  acts.  Fnr- 
ther,  it  was  proved  that  the  paper  was 
lodged  in  the  8tamp  Office  with  the  signa- 
ture of  Barrett  upon  it.  It  was  paid  that 
this  was  no  evidence  of  publication  beyond 
the  individual  paper  looged ;  but  no  such 
further  proof  is  necessary,  because  the 
composition  and  printinp^  of  that  paper, 
though  but  one  were  printed,  is  brought 
home  to  Barrett,  and  further  publication 
is  not  necessary,  as  decided  in  Rex  v. 
Stone.{a) 

It  therefore  appears  to  me  that  the 
proof  is  conclusive  against  Barrett,  that 
the  paper  was  his  act — his  verbal  act,  to 
adopt  the  expression  of  PhillipfH  in  his 
booK  on  Eviaence,  snd  that  it  was  also 
proof  of  that  publication  against  any 
other  person  who  might  be  affected  by 
his  act,  or  wounded  through  his  side ;  but, 
as  against  O^Connell,  it  is  merely  proof 
of  Barretfs  act,  that  he  composed  and 
published  the  paper. 

The  important  c^uestion  remains,  was 
the  newspaper  evidence  against  O'Con^ 
nell  and  the  other  traversers,  that  he  at- 
tended the  meetings  and  spoke  the 
speeches  imputed  to  him  therein  r  It  was 
merely  the  act  of  Barrett,  and  O'ConneU 
was  not  proved  to  have  had  any  connec- 
tion with  or  knowledge  of  the  paper ;  he 
had  no  share  in  the  publication  or  com- 
posing of  it ;  it  affects  him  only  so  far  as 
an  act  of  BarreiVe  can  ;  it  proves  per  ee 
no  act  or  speech  of  O^ContieWB ;  it  is  no 
admission  of  his  that  he  spoke  what  it 
contains,  and  his  counsel  very  properly 
rely  on  the  rule  that,  being  as  to  him  mere 
hearsay  evidence  of  the  matters  and 
facts  related  therein,  it  is  not  legal  evi- 
dence as  against  him  to  prove  that  such 
facts  and  matters  did  actually  take  place. 
When  words  or  writings  are  not  acts  in 
themselves  nor  part  of  the  transaction, 
or  the  res^gesta,  but  a  mere  relation  of 
some  part  of  the  transaction,  or  of  the 
share  which  other  persons  had  in  the  exe- 
cution of  it,  the  evidence  is  not  in  its 
nature  original ;  it  depends  on  the  credit 
of  the  narrator. 

On  the  part  of  the  prosecution  they 
first  say  tnat  it  was  evidence  against 
O'Covmell  and  the  others,  because  it  is  an 
act  (verbal  act)  of  Barrett  in  furtherance 
of  the  conspiracy,  and,  therefore,  evidence 
against  all  the  defendants,  though  part  of 
it  be  narrative  ;  and  they  rely  on  Bea^.  v. 
Stone,  The  letter  there  contained  no 
narrative  matter,  but  information  as  to 
the  state  of  England,  and  its  ability  and 
means  of  defence  in  case  of  invasion  ;  so 
the  case  does  not  apply  to  the  matter  in 

(a)  6  T.  E.  527,  25  St  lY.  1S78. 


question  here.  J2«d  v.  Hardy  [a)  and  the 
determination  in  that  case  upon  Martin's 
letter  to  Margarot  was  strongly  pressed ; 
neither  was  there  any  narration  or  hearsay 
in  that  letter  of  any  act  or  declaration  of 
Hardy,  but  it  was  ruled  to  be  admissible 
as  evidence  of  the  existence  of  conspiracy, 
not  as  a  relation  of  an  act  done  by  Hardy, 
nor  that  Hardy  was  party  to  the  conspiracy. 
It  is  material  to  attend  to  two  points  that 
were  ruled  there,  one  as  to  ThmoaXVs,  the 
other  as  to  Martin* s  letter  to  Margarot,  and 
to  the  reasons  of  Chief  Baron  Maedonald 
and  Baron  Hotham  on  the  first,  and  of 
BuUer,  J.,  both  where  he  differed  from 
and  where  he  agreed  with  them.  He  says : 

•*  There  are  two  thmgs  to  be  considered,  first, 
whether  any  conspiracy  exists  ;  next,  what 
share  the  pnsoner  had  in  that  conspiracy.  ^  It 
appears  to  me  that,  when  we  are  considering 
the  first  question,  anything  that  passed  from 
any  person  who  is  proved  to  be  a  party  to  the 
conspiracy,  ought  to  be  received  as  evidence  ; 
and  it  is  received  for  the  purpose  of  showing 
what  was  the  pature  and  extent  of  the  con- 
spiracy." 

Then,  after  giving  his  reasons  for  think- 
ing the  letter  admissible  for  that  purpose, 
he  adds : 

"  But  before  it  can  affect  the  prisoner  mate- 
rially, it  is  necessary  to  make  out  another 
point,  namely,  that  he  concerted  to  the  extent 
the  others  did." 

And  adverting  to  the  same  distinction, 
he  enforces  it  by  the  case  of  Lord  Eu$9eU, 
and  goes  on  to  say : 

**  The  first  question  to  be  made  out  is  thin, 
that  there  was  a  conspiracy  to  affect  the  life  of 
the  King ;  to  make  out  that  you  must  go  into 
what  was  done  by  other  persons ;  when  estab- 
lished, I  agree  that  that  would  not  affect  the 
prisoner,  but  it  is  first  necessary  to  show  that 
there  is  a  conspiracy  on  foot,  and  then  you  go 
on  to  see  whether  there  is  or  not  evidence  that 
the  prisoner  was  acting  a  part  in  that  con- 
spiracy." 

So  that  the  case  appears  to  me  to  furnish 
an  authoritv,  not  for,  but  against  the 
argument  u)r  the  prosecntion  on  this 
question. 

Upon  the  part  of  the  prosecutor,  it  has 
been  further  argued,  that  this  was  an  act 
of  publication  in  furtherance  of  the  con- 
spiracy, and,  therefore,  the  whole  of  it 
was  evidence  against  all  charged  as  taking 
part  in  the  conspiracy ;  and  that  though  a 


(a)  24  St.  Tr.  461.  The  Court  rejected 
Thelwnll*8  letter  as  a  mere  narrative  {per 
Eyre  C.  J.,  Maedonald  C.B.,  and  Hotham  B., 
disB  Buller  and  Grose,  J. J.)  and  admitted  Mar- 
tin's letter  to  Margaret  as  an  act  done  in 
fiirtherance  of  the  conspiracy  per  Maedon- 
ald, C.  B.,  Hotham  B.,  Buller  and  Grose,  J.  J., 
dits.  Eyre  C.  J.  See  Beg.  v,  Froat  4  St.  Tr. 
N.S.  244,  Reg.  v.  Blake  6  Q.B.,  126. 
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pMortion  of  it  be  but  narration,  it  was  admis- 
sible in  evidence  against  BarreH,  and  oonld 
not  have  been  rejected,  nor  excluded  from 
the  consideration  of  the  jury,  so  far  as  acts 
of  Barrett  can  affect  0*Connell     But  no 
authority  is  adduced  to  warrant  the  posi- 
tion that  a  narration  by  Ba/rrett  of  matters 
imputed  to  0*Connell  is  evidence  of  the 
facts  against  him  until  they  have  been 
proved  conspirators.      The  objection   is, 
that  it  was  left  to  the  jury  as  proof  of  the 
acts  of  0*Gormdly  from  whence  they  might 
infer  that  he  was  a  party  to  the  conspir- 
acy, whereas  O^Connell  said  he  ought  not 
to  be  made  answerable  for  the  mistakes  of 
reporters ;  and  with  the  exception  of  what 
he  had  said,  and  had  been  proved,  he  sub- 
n^itted  as  matter  of  law,   these  papers 
were  not  evidence  against  him ;  and  he 
complains  now,   that    these    newspapers 
were  left  to  the  jury  as  evidence  of  the 
fact  of  conspiracy  against  him.   The  cases 
which  have  been  cited  go  to  show  that  the 
acts    of   a    CO- conspirator    are    evidence 
against  all ;  and  it  has  been  argued  on  the 
piart  of  the  prosecution,  that  the  verbal 
acts  of   some  are  evidence  against  all. 
That  argument  rests  upon  the  assumption 
and  foundation  that  they  had  been  shown 
to  be  co-conspirators,  that  the  conspiracy 
had  been  established,  and  such  acts  then 
made  proof.     But  as  it  has  been  justly 
argued  on  behalf  of  the  traversers,  the 
objection  here  is,  that  such  act  of  the  one 
was  left  to  the  jury  as  proof  of  the  con- 
spiracy by  the  others.    If  there  was  no 
conspiracy,  the  representations  of  Ba/rrett 
were  no  evidence  against  0*Connell,  and, 
therefore,  the  representations  of  Ba/rrett 
ought  not  to  be  left  to  the  jury  as  evidence 
that  O'Connell  was  engaged  in  the  con- 
spiracy ;    yet,  it  appears  to  me  that  they 
were  bo  loft  to  the  jury  by  the  Court ;  the 
Court,  after  observing 

"  that  thoM  great  assemblies  and  monster  meet- 
ings were  brought  together  and  did  take  place, 
seemed  to  be  agreed  ;  and  that  the  bands  and 
banners  go  but  a  little  vay  to  establish  the 
crime  imputed,  thai  is,  the  design  bj  intimida- 
tion and  by  demon Btration  of  physical  power  to 
overawe  the  councils  of  the  nation," 
says  to  the  jury, 

"  But  the  striking  feature  in  the  meetings  is, 
the  immense  masses  in  which  the  people  were 
collected,  and  the  nature  of  the  speeches  de- 
livered. Generally,  those  speeches  were  made 
by  Daniel  0*Connell,  but  he  was  not  alone  or 
singular  m  being  the  person  who  addressi  d  the 
multitudes;  you  will  say  whether,  from  the 
nature  of  those  speeches,  they  were  acting  in 
pursuance  or  promotion  of  a  common  design, 
and  that  a  criminal  one  ;  it  will  be  for  you  to 
judge  on  this  point  *': 

and  then  passages  from  the  reports  of 
the  speecnes  in  the  Pilot  and  other 
papers  are  submitted  to  the  considera- 
tion of  the  jury.    That  appears  to  me. 


to  be  distinctly  leaving  to  the  jury  these 
reports  as  evidence  of  speeches,  as  evi- 
dence of  the  facts  that  O'Connell  was  at 
those  meetings  and  made  those  speeches ; 
from  which  the  jury  were  to  draw  the 
inference,  whether  or  not  the  traversers, 
he  and  the  others,  were  acting  in  the 
prosecution  of  one  common  design,and  that 
the  criminal  one  charged.  The  Freema/n's 
Joti/mal  of  the  30th  of  May  contains  an 
account  of  the  Longford  meeting ;  and  a 
speech  of  O'Conndl  as  there  reported,  was, 
I  think,  properly  submitted  to  the  jur^*, 
because  Jackson  deposes  that  at  the 
Association  next  day,  0*Cormell  did,  save 
as  to  one  typographical  error,  vouch  the 
correctness  of  the  report,  and  thereby 
made  it  evidence  against  him.  But  two 
other  documents  were  submitted  to  the 
jury;  namely,  the  Pilot  of  the  14th  of 
June,  giving  an  account  of  the  meeting  at 
Mallow,  ana  that  of  the  16th  of  August  of 
that  at  Tara.  These  papers  were  left  with 
strong  observations  to  the  jury,  against 
0*ConneU,  as  evidence  of  his  havinjj 
spoken  those  speeches ;  it  was  assumed 
that  he  did  speak  them,  for  strong 
observations  were  made  on  the  tendency 
of  those  speeches,  and  the  intentions  of 
the  man  who  made  them;  the  Court 
distinctly  left  these  to  the  jury  as  evidence, 
with  the  other  speeches  actually  proved  to 
have  been  spoken  (those  at  Clifden  and 
Mullaghmast  especially),  and  in  support 
of  the  strongest  charge  in  the  indictment.  , 
the  jury  are  asked : 

**  Is  this  threat  and  intimidation,  or  is  it  dis- 
cussion ;  is  it  seeking  to  procure  a  change  in 
the  la>v  and  constituiion  by  intimidation  and  the 
show  of  physical  force,  or  is  it  free  and  fair 
discussion,  such  as  might  probably  be  adopted 
and  resorted  to  by  persons  who  have  political 
rights  to  ad\ance?  It  is  for  you  to  say  what 
is  the  meaning  and  the  object  of  those  speeches, 
those  displays,  those  statements  of  physical 
force;  that  is  what  he  signifies  in  express 
terms,  what  is  the  meaning  of  it  ?  *'  (a) 

It  is  plain,  therefore,  that  these  reports 
and  speeches  Were  left  to  the  jury  as  evi- 
dence of  a  conspiracy,  and  as  proof  whence 
the  jury  might  inler  that  &ConneU  had 
engaged  in  this  conspiracy.  It  therefore 
appears  to  me,  having  regard  to  the 
manner  in  which  those  papers  were  left  to 
the  jury,  that,  so  for  as  tbey  contain 
reports  of  speeches  of  0*  Conn  ell,  they  do 
not  come  within  the  rule  which  makes 
the  declarations  of  cotraversers  evidence, 
the  conspiracy  not  having  been  previously 
established,  but  thus  being  offered  as  proof 
of  the  conspiracy — in  fact,  to  establish  the 
conspiracy  charged  against  O^ConnelL 

But  it  IS  said  no  objection  was  made  to 
the  admission  of  this  evidence  on  the  trial, 


(a J  See  above,  p.  628. 
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and,  therefore,  it  is  now  too  late.  No 
objection  could  be  made  to  the  reading  of 
the  papers  even  as  declarations  of  the 
proprietors,  who  were  all  on  trial;  these 
newspapers  were  admissible  in  evidence 
against,  and  as  the  acts  of,  Barrett,  Gray, 
and  Duffy,  and  so  far  as  their  acts  might 
affect  O^Connell,  against  him,  as  publi- 
cations by  them  calcnlated  to  have  had 
effect  on  the  public  mind;  but  not  as 
evidence  against  O^Connell  or  the  other 
traversers  of  the  truth  of  the  statements 
therein,  of  the  fact  of  speeches  of  O'Connell 
as  actually  made  by  him,  in  order  to  found 
an  inference  that  he  was  engaged  in  the 
conspiracy.  These  papers  were  strictly 
admissible  in  evidence,  and  could  not  be 
withheld  from  the  jury  as  against  Barrett ; 
yet,  the  objection  taken  on  the  part  of 
O'Connell  was  open  to  him,  and  I  think 
there  was  misdirection  in  leaving  this 
evidence  to  the  jury  as  proof  of  acts  of 
O'Connell  at  Mallow  and  Tara. 

Further,  it  was  argued  that  it  is  now  too 
late  to  make  the  objection,  that  it  ought 
to  have  been  made  at  the  trial  by  counsel, 
when  it  might  have  been  rectified  on 
the  attention  of  the  Court  being  called  to  it ; 
to  which,  I  think,  Mr.  FUzgihhon'a  answer 
is  full  and  perfectly  just,  "That  it  was 
not  more  incumbent  on  the  counsel  for  the 
traversers  to  see  that  the  law  was  properly 
adhered  to,  than  it  was  for  every  member 
of  the  Court.  The  negligence,  remissness, 
or  inattention  of  counsel,  in  a  court  of 
criminal  jurisdiction,  cannot  be  admitted 
as  an  answer  to  a  misdirection,  which  it 
was  equally  the  duty  of  every  member  of 
the  Court  to  avoid  and  to  correct."  I 
concur  with  him :  it  is  not  an  answer  in  a 
criminal  case  to  say,  that  the  objection 
was  not  made  at  the  trial,  if  injustice  was 
or  may  have  been  done.  It  is  the  duty  of 
the  Court,  and  of  every  member  of  it,  to 
take  care  that  the  case  be  fairly  submitted 
to  the  jnry,  and  if  an  error  has  been  com- 
mitted, it  is  our  duty  to  correct  that,  so 
far  as  we  can,  and  to  take  care  that  it  may 
not  be  attended  with  further  injustice,  and 
that  the  verdict  found  upon  such  error 
shall  not  be  suffered  to  stand. 

Again,  it  has  been  said  that  O'Connell 
used  the  newspapers  himself.  I  do  not 
find  that  he  used  anpr  papers  that  contained 
a  report  of  the  meetings  at  Tara  or  Mallow. 
I  put  the  Longford  meeting  out  of  the 
question,  for  he  adopted  that  report.  The 
other  traversers  called  for  the  reading  of 
various  other  matters  in  the  newspapers ; 
so  far  as  they  did  they  made  them  evi- 
dence against  themselves,  but  that  does 
not  make  these  reports  evidence  against 
0  Gonnell,  who  diet  not  use  them  or  call 
for  the  reading  of  any  part  of  them. 

As  to  another  argument  on  the  part  of 
the  prosecution,  that  the  Court  should  not 


disturb  the  verdict  because  there  was  no 
affidavit  that  O'Cormell  did  not  make 
these  speeches,  I  cannot  consider  that  of 
any  validity.  The  Court  have  allowed 
evidence  to  go  to  the  jury,  which  ought 
not  to  have  gone  ;  and  I  never  hesird,  in 
a  criminal  case,  that  such  an  objectioa 
was  required  to  be  supported  by  an  affi- 
davit denying  the  fact,  or  guilt  imputed. 
That  appears  to  nie  a  monstrous  proposition , 
unsupported  by  authority  or  principle. 

It  nas  been  said  further  tnat  the  Asso- 
ciation published  the  Pilot  and  Freeman 
newspapers  through  the  Repeal  wardens, 
and  that  O'Gormell,  as  a  pnncipal  member 
of  the  Association,  must  be  responsible  for 
the  contents  of  those  papers.  I  am  by  no 
means  prepared  to  go  the  full  length  of 
that  argument,  even  if  it  had  been  shown 
that  these  papers  had  gone  through  the 
hands  of  the  Kepeal  wardens  ;  but  there  is 
no  proof  that  they  did,  or  that  any  copy  was 
published  beyond  the  identical  copy  which 
was  produced ;  and  the  case  of  Waits  v. 
Fra8er(a)  expressly  decides  that  the  Court 
are  not  at  liberty  to  presume  that  any  other 
copy  was  printed,  much  less  publisned. 

But  it  nas  been  said  that  there  was 
abundant  proof  besides ;  and  in  addition 
to  this  objectionable  evidence  of  the 
Mallow  and  Tara  meetings  in  the  evidence  , 
as  to  the  Longford,  Clifden,  and  Mullagh- 
mast  meetings  and  speeches,  to  sustain 
the  verdict  against  O^ConnelL  So  far  as 
a  judge  can  express  an  opinion  on  the 
weight  of  such  evidence,  ana  in  discussing 
this  matter  on  a  motion  for  a  new  trial, 
I  am  called  on  to  express  my  opinion 
thereon,  I  think  there  was  evidence  to 
warrant  and  sustain  the  verdict,  indepen- 
dent of  those  objectionable  reports  and 
newspapers ;  but  I  do  not  feel  myself  at 
liberty  to  say  what  opinion  the  jury 
would  have  come  to  thereon,  without 
this  additional  matter.  I  cannot  say 
how  this  very  evidence  may  have 
affected  the  jury  ;  therefore,  on  the  prin- 
ciple laid  down  and  acted  on  in  Wright  v. 
TathamQ))  and  Be  Rutzen  v.  Fan',(c)  as  this 
evidence  was  put  directly  to  the  jury, 
whence  they  might  infer  conspiracy  and 
guilt  against  the  traversers  besides  Barrett, 
I  cannot  say,  if  it  had  been  withheld  from 
them  on  the  consideration  of  that  question, 
that  they  would  have  arrived  at  the  same 
conclusion.  Wherefore,  upon  the  whole 
argument  upon  this  objection,  I  am  of 
opinion  that  these  newspapers  were  not 
legal  evidence  against  O'ConneU  that  he 
had  attended  those  meetings  and  spoken 
those  speeches,  and  that  the  jury  were  in 
this  respect  misdirected  on  an  important 

(a)  2  N.  &  P.  157  ;  7  A.  &  E.  223. 
(6)  7  A.&E.  813. 
(c)  5N.  &M.  617. 
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matter;  and  ou  this  groand  I  think  the 
verdict  onght  to  be  set  aside. 

Another  objection  was  made,  that  the 
attention  of  the  jury  had  not  been  snffi- 
ciently  or  properly  drawn  to  the  evidence 
on  the  part  of  the  traversers,  with  respect 
to  their  disclaimers  of  using  force,  the 
incnlcations    for   preserving  order,   and 
committing   no  breach  of  the  peace  at 
those  meetings,  and  to  the  speeches  of 
O'ConneU  in  1799  and  1810.    The  Conrt 
did  not  detail  those  matters  nor  observe 
upon  them;    they  were   not   denied  or 
disputed;    the  matter  of  those  speeches 
was  not  really  a  subiect  of  discussion  at 
the  time.  It  was  not  denied  that  0  Gonndl 
was  sincere  in  his  efforts  to  procure  u 
Repeal  of  the  Union ;  but  the  qnestion  was, 
whether  ho  intended  to  do  that  by  illegal 
means    or   notP    therefore   it   does   not 
appear  to  me  that  those  speeches  were 
aii  idem.    In  the  same  way  the  anxietv  to 
keep  order,  and  to  prevent  any  breacD  of 
the  peace,  and  that  none  was  committed ; 
that  these  vast  nsaemblies  were  perfectly 
manageable  and  obedient,  may  not  have 
been  considered  evidence  disproving  the 
charge,  or  in  favour  of  the  traversers  ;    it 
may  have  been  just  the  other  way;  it 
may  have  been  considered  an  object  for 
those  who  wished  to  overawe  the  Parlia- 
ment, or  the  other  subjects  of  the  reahn 
who  differed  from  them,  by  the  displav  of 
physical  force  to  show  the  extent  of  their 
power,  by  showing  the  degree  of  discipline 
in  which  the  masses  were — ^how  orderly 
and    regularly    collected,    assembled    o*r 
dispersed — how    formidable    instruments 
the  people  so  held  in  hand  were. 

I  shall  now  advert  briefly  to  the  case  of 
Tiemey.  Several  additional  objections 
have  been  made  on  his  behalf;  that  there 
was  no  evidence  that  he  knew  of  any  acts 
of  criminality  of  the  Association  previous 
to  the  month  of  October,  or  of  the  meet- 
ing or  speeches  at  Tara,  Longford, 
Clifden,  or  Mullingar;  or  that  he  was 
ever  acquainted  with,  or  had  seen  any  of 
the  traversers,  except  O'ConneU,  before 
the  3rd  of  October ;  that  the  jury  were 
misdirected  with  respect  to  him;  that 
there  was  no  evidence  to  warrant  them  in 
finding  a  verdict,  and  if  there  was  any 
to  be  submitted  to  them,  it  was  not  left  to 
them  with  the  observations  which  ought 
to  have  been  submitted  to  them,  fle 
attended  the  Association,  which  had 
openly  held  its  meetings  in  the  seat  of 
government,  bringing  in  contributions  to 
Its  funds  on  ^e  drd  of  October ;  and  his 
attendance  and  conduct  there  was  the 
principal  evidence  a^inst  him.  He 
handed  in  money,  and  he  made  a  rash 
and  reprehensible  speech,  very  unlike 
what  one  would  expect  from  a  gentleman 
of  his  profession  and  education.    Then, 


immediately  O^CormeU  makes  a  speech 
thanking  IHerney  for  his  conduct.  That 
is  the  main  evidence  against  Tiemey ; 
and  it  has  been  argued  on  his  behalf,  that 
it  is  not  evidence  on  which  the  jury  should 
have  foxLud  him  guilty  of  having  conspired 
with  the  others.  He  has  been  convicted 
on  the  eighth  count  of  the  indictment, 
that  of  exciting  hostility  between  the 
Irish  and  the  English.  In  order  to  warrant 
thab  verdict,  the  jury  ought  to  be  satisfied 
that  there  was  an  actual  confederacy 
formed  between  him  and  the  others,  and, 
although  they  may  infer  that,  they  must 
find  it  in  fact,  and,' unless  there  be  con- 
federacy shown  and  found,  the  reprehen- 
sible speech  and  contribution  of  money 
was  not  enough  to  establish  a  charge  of 
this  description. 

It  is  true  there  was  a  general  direction 
given  to  the  jniy,  as  to  the  necessity  and 
obligation  of  tneir  being  satisfied  that 
there  was  concert  and  conspiracy  before 
they  could  convict  him ;  but  coincidence 
of  opinion  or  of  expression  is  not  con- 
spiracy, and  there  ought  to  be  proof  or 
evidence  against  each  whence  a  concert 
may  be  implied.  If  there  was  not  evi- 
dence to  warrant  them  finding  a  bon- 
federacy  between  him  and  the  others,  he 
should  have  been  acquitted.  Conspiracy 
is  a  fact  to  be  found  by  a  jury,  not  an 
inference  of  law  flowing  from  a  violent 
speech.  When  and  where  did  he  conspire 
with  the  others?  It  is  not  to  be  over- 
looked that  Tiemey^  in  the  speech  he 
delivered  at  the  Association,  referred  to 
the  battles  of  Benburb  and  Yellow  Ford, 
two  places  alluded  to  in  the  card  of  the 
Association,  which  might  show  that  he 
was  a  member  of  the  Association ;  but  the 
Association  has  not  been  throughout  the 
trial  charged  to  be  per  se  an  illegal  con- 
federacy. It  is  asked  by  the  Court,  in 
summing  up,  why  Tiemey  introduced 
these  references  into  his  speech  P  (a)  It  is 
then  put,  ifhether  or  not  he  then  adopted 
the  oDJects  and  views  of  the  Association 
with  O'Connell  and  the  other  members 
now  accused  with  him  P  It  ought  to  have 
been  first  inquired  whether  or  not  he 
knew  or  was  aware  of  the  views  of 
0*OonneU  and  the  other  members  now 
accused  with  him,  or  whether  there  was 
evidence  thereof  P 

There  is  a  want  of  accuracy  in  this  part 
of  the  charge  that  ought  not  to  exist, 
because  he  might  become  a  member  of 
the  Association  and  not  a  member  of  the 
conspiracy.  It  ought  to  be  shown  how 
he  could  adopt  previous  misconduct,  or 
what  evidence  there  was  that  he  had  done 
so.  I  think  there  is  no  evidence  that 
Tiemey  knew  of  the  previous  meetings  at 

(a)  See  above,  p.  641. 
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the  dififerent  times  and  places  mentioned 
and  the  speeches  thereat ;  or  that  he  was 
a  party  to  the  common  design  of  those 
who  attended  and  spoke  there.  There  is, 
therefore,  a  want  of  precision  which  may 
have  misled  the  jury,  in  this  ezprobsion 
of  the  Court, 

"  Whether  Tierney  knew  or  did  not  know  of 
the  existence  or  particulars  or  nature  of  those 
proceedings,  I  do  not  exclude  from  your  con- 
sideration." 

At  all  events  the  jury  should  have 
been  more  positively  told,  that,  if  they 
were  satisfied  there  was  concert  between 
him  and  them,  they  should  find  him 
guilty ;  if  not,  they  should  acquit  him : 
instead  of  being  told  that  he  certainly 
might  have  known  them,  and  that  it  was 
for  the  jury  to  say  whether  he  could  have 
avoided  knowing  them.  With  respect  to 
him,  therefore,  I  think  we  rather  with- 
drew the  real  question  from  the  jury, 
without  pointing  their  attention  to  any 
evidence  showing  previous  communication 
or  privity  with  the  illegal  common  design ; 
as  against  him  it  was  left  on  loose  and 
vague  probabilities,  to  say  whether  he 
was  a  participator  in  the  common  design, 
whether  he  had  adopted  that  Association 
and  undertaken  to  carry  out  the  same 
designs  by  the  same  means. 

It  is  not  enough  to  say,  that  in  other 
parts  of  the  charge  the  direction  was 
right.  I  think,  therefore,  as  regards  Mr. 
T%emey,  these  are  additional  grounds  why 
the  verdict  ought  to  be  set  aside. 

IOrakpton,  J.,  having  concuiTed  in 
overruling  the  first  four  objections,  pro- 
ceeded as  follows  :] 

The  fifth  objection  is : 

"That  the  jurj'  list  from  which  the  jurors* 
books  aud  special  jury  for  the  year  1844  wvre 
framed,  was  fraudulently  made  up  for  the  pur- 
pose of  prejudicing  the  traversers  upou  their 
trial,  and  that  they  were  so  prejudiced." 

This  objection  is  grounded  upon  two 
propositions.  First,  that  the  jury  list  for 
the  year  1844  was  fraudulently  made  up, 
in  order  to  prejudice  the  traversers  in  their 
defence ;  and,  secondly,  that  by  such  fraud 
the  traversers  were  prejudioea  in  point  of 
fact. 

Now,  in  my  opinion,  the  traversers  have 
altogether  failed  to  establish  either  of 
chese  propositions,  and  they  were  bound 
to  establish  both.  The  subject  has  been 
brought  before  us  by  aflSdavits.  Upon 
mere  facts  there  is  little  of  contrariety, 
bub  in  the  inferences  from  these  facts 
there  is  much  of  discrepancy.  The  extract 
from  the  Recorder's  speech,  which  we  have 
in  Mr.  Kemmis^s  (the  Crown  Solicitor) 
affidavit,  contains  the  substance  of  the 
facts.  But  we  have  had  abundance  of 
opinion,  of  impressions,  and  of  inferences 
— inferences  which,  I  must  say,  seem  to 


me  to  be  deduced  rather  from  the  passions 
and  prejudices  of  the  deponents  than  by 
any  legitimate  conclusion  from  the  facts 
of  the  casa  The  traversers  and  their  solici- 
tors swear  to  their  belief  that  the  general 
list  was  fraudulently  made  up  to  pi*eju- 
dice  this  trial.(a)  Their  Counsel  indulge 
largely  in  surmise,  suspicion,  and  imputa- 
tion. But  it  is  remarkable  that  although 
fraud  is  sworn  to,  there  is  not  an  indi- 
vidual in  existence  against  whom  fraud  in 
this  matter  is  charged,  much  less  proved. 
The  Recorder  is  not,  he  never  wa«  or  could 
be,  suspected.  The  Crovm  Solicitor,  and 
all  employed  on  the  part  of  the  Crown, 
are  unconnected  with  the  preparation  of 
this  jury  list,  and  they  are  pronounced  to 
be  beyond  suspicion.  The  clerks  of  the 
peace  are  acquitted.  Mr.  Magrath^  the 
registrar  to  the  Recorder,  upon  whom,  on 
former  occasions,  insinuations,  perhaps 
from  all  quarters,  were  thrown  out,  is 
now  pronounced  not  guilty ;  and  the  clerks 
of  Magraih  have  denied  the  fraud,  and  are 
not  now  indeed  accused  of  it.  Thus  the 
matter  of  fraud  is  rested  upon  the  general 
allegation  that  somebody  committed  it, 
and  with  the  view  of  prejudicing  the 
defence  in  this  case.  This  is  the  opinion 
of  the  traversers  and  their  solicitors.  On 
the  other  hand,  the  Crown  Solicitor  does 
not  believe  that  there-was  any  fraud  medi- 
tated or  perpetrated.  The  clerks  of  the 
peace  and  their  clerks  swear  that  no  fraud, 
to  their  knowledge  or  belief,  was  com- 
mitted or  intended;  but  they  do  state 
that  an  accident,  a  mere  mistake,  has 
caused  an  inaccuracy  in  the  general  list, 
out  of  which  all  these  clouds  of  suspicion 
and  detraction  have  arisen. 

It  is  impossible  for  this  Court  to  pre- 
sume fraud.  We  cannot  assume  that  a 
fraud  was  committed,  merely  because 
parties  swear  they  believe  it  was  com- 
mitted, unless  we  find  there  are  facts  to 
warrant  such  belief.  Here  we  arc  culled 
on  to  presume  fraud  to  prejudice  the 
defendants,  not  only  without  evidence, 
but  even  against  the  evidence  which  we 
have  before  us.  The  matter  has  been  ex- 
plained, perhaps  as  far  as  it  could  be 
explained  by  any  proceeding  in  this  Court, 
and,  stripped  of  all  exaggeration  and  in- 
flammation on  oue  side  and  on  the  other,  it 
stands  thus  :  The  Recorder  at  his  sessions 
had  investigated  and  corrected  the  col- 
lectors* lists  of  the  twenty  parishes  of  the 
city  of  Dublin,  and  signed  his  name  to 
the  lists  so  collected;  another  duty  re- 
mained for  him  to  discharge.  The  parish 
lists  so  corrected  were  m  alphabetical 
order.  The  Recorder's  second  duty  was, 
from  his  corrected  lists  to  cause  one 
general  list  to  be  made  out,  containing 


(a)  Se«  below  App.  B,  p.  927. 
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the  names  of  all  persons  whose  names 
stood  allowed  on  the  corrected  lists,  and 
to  have  those  names  arranged  according 
to  rank  and  property  (not  in  alphabetical 
order  as  they  were  placed  in  the  collectors' 
list) ;  and  this  general  list  so  arranged 
the  Recorder  had  to  deliver  to  the  clerks 
of  the  peace.  Here  ended  the  Recorder's 
duty.  Then  the  clerks  of  the  peace's 
dnl^  began,  which  was,  from  the  Becorder's 
general  arranged  list,  now  in  the  cnstody 
of  the  clerks  of  the  peace,  to  cause  to  be 
made  out  in  a  book  a  fair  copy  of  that 
general  list,  with  proper  columns,  and 
thereupon  to  deliver  tnat  book  into  the 
hands  of  the  sheriff;  and  that  book  so 
placed  in  the  sheriff's  hands  became  the 
jurors'  book  for  the  year  1844,  commencing 
on  the  1st  January.  From  this  jurorr 
book  the  sheriff  made  out  his  special  jury 
list  for  the  year  1844  ;  that  list  he  made 
by  selecting  from  the  jurors*  book  all  such 
persons  as,  according  to  the  allowance  of 
the  Becorder,  were  Qualified  to  be  set  down 
as  special  jurors  ;  of  those  there  were  nine 
classes,  viz.,  peers'  sons,  baronets,  magis- 
trates, those  who  had  served  as  sheriffs, 
those  who  had  served  as  grand  jurors, 
bankers,  wholesale  merchants,  and  Naders 
worth  5,000Z. ;  on  this  special  jury  list  the 
names  are  placed  in  alphabetical  order. 

Now,  no  mistake  is  alleged  to  have  been 
made,  either  by  the  clerks  of  the  peace  or 
by  the  sheriff;  but  it  icT  clear  that  a  mis- 
take was  committed  in  making  out  the 
Beoorder's  general  list.  It  appears  that 
the  names  of  twenty-four  persons,  qualified 
to  serve  as  special  jurors,  are  either  al- 
together omitted  from  the  general  list,  or 
appear  on  it  only  as  common  jurors,  nine- 
teen being  omitted  altogether,  and  four 
appearing  on  it  only  as  common  jurors. 
Therefore  the  special  jury  list  for  the  year 
1844  is  deficient  as  to  those  twenty-four 
names.  That  this  mistake  has  grown  out 
of  negligence  in  some  of  the  clerks  in  the 
office  of  the  Becorder's  acting  registrar, 
there  can  be  no  doubt ;  but  upon  reading 
all  the  affidavits,  and  considering  all  that 
Counsel  have  argued  upon  the  subject,  I 
have  arrived  at  the  conclusion  (and  that  a 
clear  conclusion),  that  there  was  no  fraud 
whatever  in  the  transaction.  Indeed,  if 
this  objection  were  to  prevail  in  this  case,  I 
know  of  no  case  in  Dublin,  or  at  any  assizes 
in  any  county,  in  which  any  convicted 
defendant,  of  any  persuasion,  having  dis- 
covered an  error  in  the  jury  list,  and 
having  sworn  he  believed  that  error  to  be 
a  fraud  intended  to  prejudice  him  and 
others,*  might  not  claim  the  benefit,  or 
rather  (for  that  is  the  ground  upon  which 
'it  is  put)  the  chances  of  a  new  trial. 

ISeoondly,  the  defendants  were  not  in 
fact  prejumced  because  the  names  of  24 
jurors  were  not  added  to  the  711  names 


already  on  the  list.  We  cannot  assume 
any  difference  of  legal  competence  or 
fitness  to  discharge  the  office  of  juror  in 
any  case  between  Protestants -and  Boman 
Catholics;  we  must  rather  assume  that 
with  the  same  evidence  before  them  a 
1  jury  of  Boman  Catholics,  a  jury  of  Pro- 
i  testants,  and  a  jury  mixed  of  both  classes, 
I  acting  honestly  and  conscientiously  as  we 
must  suppose  them  to  do,  would  arrive 
upon  their  oaths  at  the  same  conclusion. 
ISoT  would  a  new  ti'ial  serve  the  purpose 
of  a  better  trial,  for  it  must  be  either  on 
the  list  of  1844,  which  is  denounced  as 
fraudulent,  or  on  the  list  of  1843,  which 
was  deprecated  above  all  things  by  the 
defendants.  I  more  than  doubt  the  power 
of  the  Court  to  grant  a  mamda/mtu  to  amend 
the  list  of  1844.  There  is  no  appeal  from 
the  diticretioiiary  power  conferred  on  the 
Becorder.  The  statute  only  provides  for 
the  amendment  of  wilful  errors  by  the 
collectors,  s.  35.  If  the  defendants  had 
really  felt  that  they  were  prejudiced,  they 
might  have  moved  to  have  the  case  tried 
by  a  jury  of  the  county  of  Dublin  under 
6  Geo.  4.  c.  51.  s.  2,  and  3  &  4  WiU.  4. 
c.  91.  8.  31,  or  have  moved  to  change  the 
venue  at  common  law. 

The  learned  Judge  dealt  with  the  ob- 
jection to  the  reception  of  the  MuUagh- 
mast  ballad,  and  continued  :  ] 

The  seventh  objection  is,  that  the 
verdict  was  against  the  evidence,  or  the 
weight  of  evidence;  some  of  the  de- 
fenouEUits'  Counsel  contending  that  there 
was  no  evidence  before  the  jury  of  the 
conspiracy  charged  by  this  indictment. 
This  is  an  important  fact  of  the  case,  and 
deserves  to  be  considered.  In  conspiracy, 
as  in  other  cases,  the  proof  of  the  crime 
may  be  either  direct  or  circumstantial, 
i.e.,  conspiracy  may  be  established  either 
by  express  evidence  of  the  fact  of  a  previous 
concert  or  agreement,  or  it  may  be  inferred 
from  acts  and  circumstances.  In  the 
present  case,  there  is  no  direct  evidence  of 
any  agreement  between  the  defendants,  or 
any  of  them,  to  effect  any  of  the  purposes 
charged  by  the  indictment.  The  evidence 
is  entirely  circumstantial,  and  the  con- 
spiracy, if  any,  must  be  inferrred  from  the 
acts  and  declarations  of  the  parties,  And 
the  attending  circumstances.  In  order  to 
bring  home  the  charge  of  conspiracy  to  the 
defendants,  it  was  incumbent  on  the  Crown 
to  establish  two  positions,  i.e.,  to  give 
evidence  in  support  of  them:  first,  that 
such  a  conspiracy  as  that  charged  by  the 
indictment  actually  had  existence;  and, 
secondly,  to  show  against  each  of  the 
traversers  that  he  was  connected  with  that 
existing  conspiracy. 

First,  then,  is  there  in  this  case  evidence 
to  go  to  a  jury,  of  the  existence  of  a  con- 
spiracy, as  charged  by  the  present  in- 
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dictmeut  P  I  think  there  is ;  and  as  mnch 
had  been  said  to  bring  this  matter  into 
doabt,  I  shall  shortly  advert  to  the  heads 
of  the  evidence  upon  which  the  proof  of 
the  conspiracy  is  rested..  First,  there  is 
evidence  that  all  the  defendants  are 
members  of  the  Bepeal  Association,  which 
holds  its  meetings  at  the  Corn  Exchange, 
Dublin.  Now,  it  is  not  averred  by  the  in- 
dictment, nor  is  it  found  by  the  jury,  that 
the  Bepeal  Association  ia,  in  itself,  an 
illegal  body,  nor  was  it  urged  in  argument 
that  the  defendants,  merely  as  members 
of  that  Association,  were  therefore  ob- 
noxious to  the  charge  of  conspiracy.  But 
it  was  contended  that  the  existence  of 
that  body,  its  acts  and  objects,  and  the 
defendants'  connection  with  it,  and  them, 
were  matters  important  to  lay  before  the 
jury,  with  a  view  to  this  question  of  con- 
spiracy; and  in  that  I  agree  with  the 
Counsel  for  the  Crown.  I  cannot,  there- 
fore, pronounce  the  Bepeal  Association  to 
be  an  illegal  body.  Bat  let  me  not  be 
mistaken.  Let  me  not  be  supposed  to 
say  that  it  is  a  legal  body.  I  pronounce 
not  on  that  subject  one  way  or  the 
other.  But  this  much  I  will  say,  that 
it  is  a  body  of  most  anomalous — I  was 
going  to  say  of  a  most  dangerous  kind, 
and  seems  to  be  scarcely  reconcilable 
with  the  independent  action  of  an  esta- 
blished Grovernment.  This  Bepeal  Asso- 
ciation is  a  voluntary  body :  it  holds  its 
sittings  continually  in  the  City  of  Dub- 
lin. It  does  not  assume  to  represent  the 
people  or  any  portion  of  the  people,  but 
it  affects  to  represent  the  public  mind 
of  the  people  of  Ireland,  and  accordingly 
it  calls  itself  the  National  Bepeal  As- 
sociation. It  has  its  treasury  and  its 
revenues.  It  receives  contributions  to  a 
large  extent  from  Ireland,  England,  and 
America.  It  has  millions  enrolled  in 
its  service,  all  volunteers,  but  all  pro- 
fessing and  practising  entire  submission 
to  its  dictates  or  advice.  This  body  has 
its  leader,  exercising  unbounded  influence 
over  its  acts,  its  opeiations,  and  its  mem- 
bers. It  has  its  organized  staff  in  every 
parish  in  Ireland,  all  communicating  with 
the  bead  office  at  the  Com  Exchange  in 
Dublin.  These  officers  are  of  different 
grades  and  names,  all  acting  in  concert^ 
and  all  taking  their  directions  from  the 
Association  in  Dublin.  These  are  all  de- 
scribed as  voluntary  agents ;  but  the  result 
has  been  to  introduce  an  organization  as 
complete,  an  unity  of  action  and  celerity 
of  movement  as  entire,  as  if  the  whole 
were  the  result  of  an  authorized  executive 
power :  and  this  has  been  made  the  sub- 
ject of  boast  and  congratulation.  At  the 
Dublin  meetings  their  proceedings  assume 
the  form  of  the  parliamentary  model : 
there  are  debates,  though  without  any 


difference  of  opinion ;  there  are  commit- 
tees ;  there  are  reports ;  there  are  resolu- 
tions ;  there  are  addresses  and  proclama- 
tions and  adjournments.  This  body  sits 
in  judgment  upon  the  Houses  of  Parlia- 
ment, and  upon  the  measures  there  intro- 
duced and  discussed;  upon  the  acts  of 
the  Crown  and  of  the  Gfovemment ;  upon 
public  men,  and  upon  private  men  too  ;  it 
pronounces  it  censures  upon  the  laws  and 
constitution  as  existing;  it  receives  ad- 
dresses, considers  and  undertakes  to  re- 
dress grievances ;  and  it  advocates  publicly, 
and  urges  continually  upon  the  masses  of 
the  people,  great  and  important  changes 
in  the  laws  and  constitution  of  the  realm 
—changes  which  ought  to  be  made,  and 
must  be  made.  Some  of  the  speeches  de- 
livered at  that  Association,  and  some  of 
their  published  acts  and  reports,  as  we 
have  had  them  in  evidence,  are  fraught 
with  seditious  and  libellous  matter.  They 
have  also  their  press  ;  they  have  their  Be- 
peal newspapers,  with  suitable  machinery 
for  their  circulation,  to  impress  their  doc- 
trines upon  every  locality  in  Ireland. 
They  use  names  significant  of  their  power, 
as  well  as  the  existence  of  some  great  end 
which  is  the  ultimate  object  of  their  Asso- 
ciation. Their  leader  is  called  the  Libe- 
rator of  Ireland.  They  have  their  chief 
and  subordinate  pacificators,  their  Bepeal 
wardens,  their  inspectors,  their  collectors, 
their  yolunteers,  their  associates  a^  mem*, 
hers;  and  it  wanted  not  even  the  sem- 
blance of  providing  for  the  administration 
of  justice,  to  give  to  this  body,  in  the  eyes 
of  the  people,  all  the  attributes  of  sove- 
reignty. In  fact,  it  is  impossible  not  to 
see,  in  all  this  machinery  and  discipline 
(voluntary  as  it  appears  to  be),  the  ele- 
ments of  a  government,  with  its  executive, 
their  legislative,  their  judicial,  and  their 
fiscal  functions,  ready  framed,  if  they  were 
so  disposed,  upon  a  sudden  emergency  to 
assume  the  rems  of  power,  and  to  relieve 
the  present  Government  from  all  their 
duties,  so  far  as  Ireland  is  concerned. 

Such  a  body  as  I  have  described,  I  do 
not  pronounce  to  be  an  illegal  association, 
but  for  the  reasons  I  have  mentioned,  I 
cannot  say  that  it  is  a  legal  or  constitu- 
tional body.  But  I  feel  myself  called 
upon  to  say,  that  the  being  members  of 
such  an  A^ssociation  was  evidence  to  be 
left  to  the  Jury,  inter  oZio,  of  the  inten- 
tions and  objects  of  these  defendants,  in 
their  acts  and  declarations,  as  now  in  proof 
before  us.  It  cannot  be  unimportant  that 
the  defendants,  or  some  of  them,  wielded 
the  great  powers  of  this  body  according  to 
their  irresponsible  will,  and  stamped  a 
unity  of  purpose  and  action  upon  it,  which 
was  the  echo  of  their  own  mind.  That  all 
the  defendants,  as  members  of  this  body, 
were  combined  together  for  a  common 
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purpose^  has  not  been  denied  npon  this 
trial  by  any  of  them.  They  glory  in  their 
being  leading  members  of  the  National 
Be  peal  Association,  and  in  their  being 
parties  to  a  combination  to  effect  the  re- 
peal of  the  Union.  The  matter  in  diffe- 
rence between  them  and  the  Attorney 
General  is  not  the  existence  or  non-exist- 
ence of  a  combination  to  which  they  are 
parties;  but  it  is  as  to  the  legality  or 
criminality  of  that  combination.  The 
Attorney  Gen&i-al  says,  **Yoa  have  com- 
bined to  effect  the  repeal  of  the  Union, 
and  other  changes  in  the  laws  and  consti- 
tution of  the  realm,  by  criminal  means." 
The  defendants  say,  **  We  have  combined 
to  effect  the  repeal  of  the  Union,  and  to 
procure  other  wholesome  changes  in  the 
laws  of  this  realm,  not  by  criminal,  but 
by  legal  and  constitutional  means."  *  *  T  he 
means  contemplated  by  you,"  says  the 
Attorney  ChneraU  **are,  by  creating  dis- 
affection, by  exciting  animosity  between 
the  Queen's  subjects  of  Ireland  and  those 
of  England ;  by  exciting  disaffection  in 
the  Queen's  army ;  by  procuring  the 
(Queen's  subjects  to  assemble  in  vast  mul- 
titudes, and  thereby  producing  intimida- 
tion ;  by  the  publication  of  seditious  songs, 
speeches,  and  newspapers  ;  and  by  bring- 
ing into  discredit  and  disrepute  the  legal 
tribunals  of  the  country."  The  defend- 
ants say,  on  the  other  hand,  that  the  only 
means  they  contemplated  or  intended  were 
the  confessedly  legal  means  of  procuring 
petitions  to  the  Grown  and  Houses  of  Par- 
liament, by  free  and  full  discussion  of  the 
merits  of  the  Bepeal  question;  and  b^ 
meetings,  addresses,  speeches,  and  publi- 
cations, calculated  to  make  as  many  con- 
verts as  possible  to  their  doctrines,  and 
thus  procure  a  moral  exhibition  of  the 
national  opinion  upon  the  great  question 
of  Repeal.  This  is  plainly  a  question  of 
intention,  only  to  be  deduced  from  the 
acts  and  declarations  of  the  parties.  It  is 
emphatically  a  jury  question.  And  the 
first  piece  of  evidence  from  which  this  in- 
tention is  to  be  deduced,  the  one  way  or 
the  other,  is  the  existence  of  this  Associa^ 
lion,  its  acts  and  declarations ;  and  the 
fact  that  the  defendants  are  members  of 
it,  and  have  used  its  agency  to  carry  out 
their  great  object;  with  what  intention, 
and  by  what  means,  was  a  question  for  the 
jury;  and  without  saying  that  there  is 
any  ground  for  calling  the  Bepeal  Asso- 
ciation an  illegal  combination  (that  ques- 
tion is  not  before  us),  I  think  the  acts  of 
that  body,  of  which  the  defendants  are  all 
members,  and  which  is  itself  but  an  in- 
strument in  their  hands,  is  important  evi- 
dence to  be  considered  by  the  jury,  in  as- 
certaining the  object  and  intentions  of  the 
defendants,  in  the  several  acts  and  declara- 
tions charged  against  them  by  the  Crown. 


Now,  with  reference  to  this  important 
matter,  there  are,  inter  alia,  the  following 
acts  of  the  Association  given  in  evidence 
upon  this  trial,  and  before  the  jury  for 
their  consideration : 

First — The  instructions  to  the  Bepeal 
wardens  ;  a  document  full  of  meaning. (a) 

Secondly — The  cards  belonging  to  the 
different  classes  of  associators,  with  the 
authorised  explanation  of  the  green  card.(&) 

Thirdly — The  plan  for  the  renewed 
action  of  the  Irish  Parliament. (c) 

Fourthly — The  advertisement  for  the 
meeting  at  Mullaghmast. 

Fifthly — The  programme  of  the  caval- 
cade for  the  Clontarf  meeting.  ((2) 

Sixthly  and  lastly,  and  not  the  least  im- 
portant— The  address  of  the  Association 
to  all  the  subjects  of  the  British  Crown,  of 
the  13th  of  September  1843.(e) 

This  last  is,  indeed,  a  pregnant  piece  of 
evidence  upon  one  branch  of  the  con- 
spiracy charged. 

Now  all  these  are  joint  acts  of  the  de- 
fendants (except  Tiemey),  done  by  them 
in  combination  for  the  purpose  of  pro- 
curing a  repeal  of  the  Union;  they  are 
acts  done  by  them  in  pursuance  of  a 
common  plan  for  a  common  purpose ;  what 
the  intentions  of  the  parties  to  those  docu- 
ments were,  and  what  the  means  which 
they  suggest  to  carry  out  their  objects 
were,  were  matters  for  the  jury.  Again, 
the  assembling  of  what  have  been  justly 
called  monster  meetings,  on  the  various 
days  between  the  month  of  March  and  the 
month  of  October  in  the  year  1843,  is  the 
act  of  the  Association— or  rather  of  those 
who  use  the  Association  as  their  instru- 
ment ;  and  the  defendants,  with  two  ex- 
ceptions (Duffy  and  Tiemey),  have  been 
the  principal  actors  at,  and  promoters  of, 
these  meetings.  These  are  also  joint  acts ; 
whether  those  documents  were  published, 
and  these  monster  proceedings  were 
adopted,  with  the  views  suggested  by  the 
defendants  or  those  suggested  by  the 
Attorney  Oenerdl,  was  a  question  for  the 
jury;  but  that  these  documents  and  pro- 
ceedings furnished  no  evidence  from  which 
a  jury  might  infer  a  preconcerted  inten- 
tion in  the  framers  and  promoters  of  them 
to  produce  discontent  and  disaffection, 
and  to  overawe  the  (3-overnment  into  com- 
pliance with  their  demands,  nobody  has 
contended,  and  I  think  nobody  can  suc- 
cessfully contend.  When,  therefore,  it  is 
said  the  conspiracy  should  be  shown  be- 
fore the  act  of  one  defendant  can  be 
evidence  against  another  defendant,  to 
that  I  accede;  but  when  it  is  further 
(a)  See  abore,  p.  223. 
(6)  See  above,  p.  234. 

(c)  See  below  App.  B,  and  above,  p.  229. 

(d)  See  above,  p.  179. 

(e)  See  above,  p.  198.  ^  r^r^n]^ 
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pressed  Lhat  the  argument  in  support  of 
the  Crown  case  of  conspiracy  is  a  mere  ar- 
gument in  a  circle — for  that  individual  acts 
are  first  used  to  show  separate  criminality 
in  the  different  defendants — and  then  the 
jury  are  called  on,  without  any  previous 
evidence  of  concert,  to  use  these  separate 
acts  as  evidence  of  a  conspiracy  between 
all  the  defendants:  to  this  I  cannot  ac- 
cede; the  position  is  wrong  in  point  of 
fact,  and  it  is  not  quite  tenable  in  point  of 
law;  for,  first,  I  have  shown  that  there 
were  joint  acts  of  six  at  .least  out  of  the 
eight  defendants,  from  whence  it  was  open 
to  the  jury  to  infer  the  existence  of  the 
conspiracy  charged  in  some  or  all  of  its 
branches.  This  ground  being  laid,  it  is 
admitted  on  all  hands  that  the  separate 
acts  of  the  six,  so  connected  and  done  in 
pursuance  of  the  common  criminal  pur- 
pose, are  legal  evidence  against  all  the 
members  of  liie  conspiracy.  To  let  in 
these  separate  acts  as  evidence  against 
others,  the  pre-e.xisting  criminal  concert 
must  be  shown — a  pre-existent  concert, 
not  necessarily  in  the  order  of  time,  but 
in  contemplation  of  law.  But  iu  point  of 
law  also  tiie  defendants*  argument  is  in- 
accurate. It  is  possible  to  establish  a 
conspiracy  without  the  evidence  of  any 
meeting  or  agreement  of  the  parties,  and 
even  without  the  proof  of  any  joint  'act 
done  by  the  conspirators.  See  Mr.  Justice 
Ooleridge*8  observations  in  .Bed;  v.  Mwphy,{a) 

[There  is  ample  evidence  against  six  of 
the  defendants,  and  also  against  Duffy.} 

As  to  Tiemeyy  his  case  is  quite  peculiar, 
and  it  has  accordingly  been  placed  upon 
peculiar  and  separate  grounds.  Tierney 
did  not  join  the  Association  until  the  drd 
of  October  1843,  after  all  the  overt  acts, 
save  one,  to  establish  the  conspiracy,  had 
been  done  and  concluded;  but  on  that  3rd 
of  October  he  made  a  very  violent  and 
seditious  speech  at  the  Association — that 
speech  is  laid  as  an  overt  act  of  the  existing 
conspiracy — and  these  two  facts  are  prac- 
tically the  only  evidence  to  affect  Tiemey 
in  this  case.  The  jury  have  certainly 
given  in  a  most  discriminating  verdict, 
and  they  have  ac(|uitted  Tiemey  of  every 
branch  of  the  conspiracy,  save  that  of 
exciting  disaffection  amongst  the  Queen's 
subjects,  and  endeavouring  to  promote 
hostility  and  animosity  in  the  minds  of 
the  Irish  people  toward  their  fellow- 
subjects  of  Great  Britain.  I  do  not  ques- 
tion that  by  a  single  act  a  man  may  be 
made  answerable  for  a  conspiracy,  of  the 
existence  or  objects  of  which  (up  to  the 
time  of  the  act  proved)  there  is  no  express 
or  extrinsic  eviaence  that  he  was  aware. 
Suppose  the  case  of  a  conspiracy  between 
A   and  B  to  bum  a  house  at  a  particular 

(a)  8  C.  &  P.  310. 


place,  and  on  a  particular  night,  and  sup- 
pose C  to  be  found  putting  a  lighted 
candle  to  the  thatch  of  the  house  ai  che 
appointed  time;  the  fire  is  prevented,  bnt 
A,  B  and  0  are  indicted  for  the  con- 
spiracy; evidence  of  the  plot  is  given 
against  A  and  B,  and  the  fact  I  have 
stated  is  proved  against  G  ;  can  any  man 
say,  that  upon  such  a  state  of  facts  there 
is  not  evidence  of  C  having  joined  in  the 
conspiracy  with  A  and  B  P  I  have  put  a 
strong  case.  But  as  to  Tiemey  the  case 
stands  thus :  there  are  but  two  facts  upon 
which  the  verdict  against  him  can  be 
rested;  for  the  transaction  at  Olontibret 
was  put  out  of  the  case  by  the  charge ; 
and  assuming  here,  as  I  must  do,  that 
there  was  the  pre-existing  conspiracy,  let 
us  examine  these  two  facts,  and  see  how 
far  they  are  sufficient  to  connect  Tiemey 
with  the  conspiracy.  First— Tiemey  on 
the  3rd  of  October  1843  became  a  member 
of  the  Repeal  Association,  and  brought 
into  its  treasurer  a  sum  of  901.,  the  con- 
tribution of  his  parish  of  Olontibret. 
Secondlv — he  made  a  speech  on  that  same 
day  at  the  Association — the  speech  which 
is  set  out  in  the  indictment. 

I  have  already  stated  that  the  Attorney 
General^  although  he  does  not  admit  the 
le^lity  of  the  Repeal  Association,  yet  he 
does  not  prosecute  the  defendants  merely 
for  being  members  of  that  body.  The 
fact,  therefore,  of  Tiemey  becoming,  on 
the  3rd  of  October  1843,  a  member  of  the 
Eepeal  Association,  cannot,  taken  alone, 
be  now  held  to  be  a  sufficient  ground  for 
the  verdict.  This  brings  me  to  the  speech 
made  by  him  on  the  3rd  of  October ;  was 
that  speech  alone,  or  coupled  with  his  so 
becoming  a  member,  and  so  contributing 
to  its  funds,  evidence  of  his  having  joined 
the  branch  of  the  conspiracy  to  which  I 
have  referred  P  The  speech  is  certainly  a 
very  seditious  speech ;  it  shows  the  orator 
to  be  an  ardent  Bepealer — an  admirer  of 
the  head  of  the  Repeal  movement — an  ap- 
prover of  the  progress  of  Repeal  during 
the  year  1843,  and  of  the  effects  produoed 
by  the  previous  monster  meetings;  and 
further,  it  handles  topics,  and  excites  to 
disaffection  and  to  hatred  of  the  Saxon 
race,  in  a  manner  which  shows  entire 
union  of  sentiment  with  the  other  defend- 
ants. On  the  subject  matter  of  the  charge 
particularly  affecting  Tiemey,  I  will  not 
therefore  say  that  there  was  no  evidence 
in  the  case  to  affect  him,  but  I  think  it 
was  slight  evidence,  and  I  certainly  did 
think  that  the  jury  would  have  acquitted 
him.  I  will  not  either  say  that  there  has 
been  misdirection  as  to  him,  but  I  could 
aldO  have  winhed  that  the  direction  of  the 
Oourt  as  to  Tiemey  had  been  more  explicit 
than  it  was.  I  should  have  wished  that 
the  jury  were  called  upon  pointedly  to 
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consider  whether  he  was,  on  the  3rd  of 
October,  aware  of  the  existence  of  the 
conspiracy  which  he  is  found  to  have 
joined,  and  that  the  distinction  between 
niB  case  and  that  of  the  other  traversers 
had  been  more  fully  pointed  out  to  them. 
The  jury  have,  however,  found  Tierney 
gnilty ;  and  they  have  thereby,  from  the 
evidence  to  which  I  have  adverted,  drawn 
the  conclusion  that  Tierney  was  aware 
of  the  conspiracy — that  he  adopted  its 
object  and  means — and  that  his  speech 
"was  an  overt  act  of  that  conspiracy.  For 
my  own  part,  were  I  one  of  the  jury,  I 
should  probably  not  have  arrived  at  the 
same  conclusion,  upon  that  feeling  only  I 
would  not  act;  bot  I  agree  with  the  doc- 
trine laid  down  by  Lord  Ellenborough  in 
JR€»  V.  PoUman :  (a) 

"  That  to  afifect  a  party  with  the  charge  of  con- 
spiracy, entered  into  by  other  persons,  it  must 
appear  to  the  Court  that  he  was  cognizant  of  the 
object  of  the  conspiracy,  and  the  mode  stated  in 
the  indictment  by  which  it  was  to  be  eflFected." 

Was  the  defendant  Tierney,  in  this  case, 
aware  of  the  conspiracy,  and  the  mode  in 
which  it  was  to  be  effected,  when  he  made 
his  speech  on  the  3rd  of  October ;  or  was 
he  only  aware  of  the  general  objects  of 
the  Repeal  Association,  as  by  that  body 
publicly  professed  P  Was  his  speech'  an 
overt  act  of  the  existing  conspiracy,  or 
was  it  an  individual  act  unconnected  with 
any  existing  criminal  plan  or  design  P  I 
confess  my  mind  is  not  satisfied  upon  this 
subject ;  1  do  not  feel  satisfied  that  in- 
justice mav  not  have  been  done  to  Tierney ; . 
and  thereK>re,  so  far  as  he  is  concerned, 
and  if  his  case  siiood  alone,  I  should  be 
disposed  to  call  for  a  second  trial ;  and  as 
It  is,  although  I  am  satisfied  with  the 
verdict  as  to  all  the  other  defendants,  un- 
less some  mode  be  adopted  of  relieving 
Tiemey  from  the  pressure  of  this  verdict, 
I  should  be  of  opmion  that  there  ought  to 
he  a  new  trial  generally  for  that  purpose. 
But  it  is  in  the  power  of  the  Attorney 
General  to  remove  all  diflficulty  from  this 
part  of  the  case,  bv  entering  a  nolle  jprose- 
qui  as  to  Tiemey  alone.  (See  Re»  v.  Memp- 
etead  and  Hudson),  (b) 

[The  learned  Jndge  proceeded  to  deal 
with  the  alleged  misdirections.] 

Some  eminent  judges  have  felt  them- 
selves bound  in  certain  cases  to  give  to 
the  jury  the  opinion  of  the  Court  on  the 
merits  of  the  case  before  them.  Such 
was  the  habit  of  Lord  Ellenborough  and 
of  Lord  Kenyon.  Numerous  authorities 
have  been  cited  to  show  this,  and  many 
more  there  are.  The  practice  of  some 
jud^B  has  been  merely  to  sum  up  the 
evidence  without  expressing  any  opinion 
on  the  facts.    But  it  never  yet  was  helQ, 

(a)  2  Camp.  299.     (6)  Ruas.  ^  By.  344. 
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f  or  before  this  motion,  perhaps,  contended, 
I  that    the  presiding  judges   were  not   at 
j  liberty  to  exercise  their  discretion  upon 
the  subject,   and  to  assist  the   jury    in 
'  matters  of  fact,  if  they  thought  the  case 
I  called  for  such  assistance  ;  and  I  can  con- 
I  ceive  nothing  more   likely  to   prejudice 
I  the  administration  of  justice  through  the 
I  medium  of  iury  trials  than  the  doctrine 
1  that  the  judge  was  to  act  the  part  of  a 
mere  reporter,  and  to  be  precluded  from 
assisting  the  jury  on  matters  of  fact  as 
well  as  guiding  them  .in  points   of  law. 
No  donbt  such  assistance  will  be  given 
with  discretion  and  in  due  proportion  to 
the  circumstances  of  a  particular   case, 
and  with  the  caution  given  to  the  jury  by 
the   Chief  Justice  on  the  present  trial : 
*'  That  it  was  their  exclusive  province  to 
determine  all  matters  of  fact,  and  to  draw 
their  own  conclusions  from  the  evidence." 
Simpson  v.  Taylor  (a). — It  is  also  said 
the  jury  were  not  told  they  must  be  satis- 
fied of  the  existence  of  a  conspiracy  before 
they   could  receive  the  eviaence  of  the 
acts    done    by  one    of   the    conspirators 
against  the  others.  This  is  answered  by  the 
charge  itself  [Beads  passages  beginning 
**  Gentlemen,  to  convict  the  traversers, 
above  p.   597,  and   "  Q-entlemen   of   the 
Jury,  the  Crown,"  see  above  p.  614]. 

Another  imputation  I  shall  also  notice. 
It  was  said  tnat  the  Chief  Justice  stated 
minutely  the  evidence  for  the  Crown,  but 
passed  over  that  for  the  defendants  in 
silence,  or  slightly  touched  it,  and  pro- 
nounced it  to  be  irrelevant,  and  thereby 
virtually  took  it  entirely  from  the  jury. 
Now  this,  I  must  say,  is  a  monstrous 
mistake.  The  evidence  on  the  defend- 
ants* part,  with  a  slight  exception,  con- 
sisted of  speeches,  ad(u*esses,  and  articles 
read  from  newspapers ;  these  the  Chief 
Justice  did  not  state  in  detail.  Why  p 
Because  he  gave  the  full  force  and  efiect 
of  them  to  the  jury,  he  stated  the  results 
of  them  in  favour  of  the  defendants,  as 
documents  about  the  meaning  of  which 
there  could  be  no  doubt.  But  he  stated 
in  detail  the  evidence  relied  upon  by  the 
Crown.  Why?  Because  the  onus  of 
proof  lay  upon  the  Crown.  The  Crown 
was  bound  to  show  a  criminal  intention  ; 
the  question  was  one  of  intention;  and 
the  efiect  and  result  of  these  documents 
were  for  the  jury,  who  were  to  infer  from 
theip  an  innocent  or  a  criminal  intent. 
The  meaning  and  intent  of  these  docu- 
ments was  the  very  matter  in  dispute ;  as 
to  the  meaning  and  intent  of  the  docu- 
ments relied  upon  by  the  defendants,  the 
very  efiect  and  meaning  attributed  to 
them  by  the  charge  was  that  which  the  de- 
fendants* counsel  themselves  had  put  upon 

(a;  1  Hodg.  C.P.  464. 
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them.  They  were  all, however,  leftexpress- 
ly  to  the  jury:  and,  if  the  Chief  Justice  said 
they  were  irrelevant  to  the  purpose  for 
which  they  were  read,  he  pronounced  only 
an  opinion,  and  I  presume  to  say,  a  just 
opinion,  as  to  the  force  of  the  argument 
deduced  from  them ;  an  opinion  which 
amounts  to  nothing  more  than  this,  that  a 
man's  having  innocent  intentions  in  1800 
and  1810,  was  no  answer  to  a  charge  of 
criminal  conspiracy,  if  established,  in 
1843 ;  and  this  is  what  is  called  excluding 
from  the  jury  the  evidence  for  the  defend- 
ants.   But  enough  about  these  criticisms. 

Secondly,  it  is  urged  that  the  jury  were 
misdirected  as  to  the  effect  of  the  evi- 
dence. It  is  contended  that,  though  the 
newspapers  given  in  evidence  were  legiti- 
mately used  against  their  respective  pro- 
prietors, yet  as  against  the  other  defen- 
dants they  were  not  evidence  at  all,  or  at 
least  were  only  evidence  to  a  certain 
extent,  and  that  this  distinction  was  not 
pointed  out  to  the  jury  in  the  charge.  For 
example,  it  is  said  that  the  Filot  of  the  i4th 
of  June  1843,  though  evidence  acainst 
Barrettth^  no  evideuce  at  all  against  O'Con- 
ndl,  or  at  least  that  it  is  not  evidence 
that  he  attended  the  meeting  at  Mallow,  or 
made  the  speech  which  that  paper  assorts 
he  did  make. 

Now,  it  appears  to  me  that  this  paper 
is  as  much  evidence  in  this  case  against 
O^ConneU  as  if  he  had  himself  authorised 
the  publication  of  it.  But  first,  is  this  an 
objection  which  ought  now  to  be  listened 
to?    I  think  not. 

Firstly. — These  newspapers  were  read 
without  any  such  objection  having  ever 
been  made. 

Secondly. — Passages  in  them  wore  read 
as  evidence  on  the  traversers'  part. 

Thirdly. — ^They  were  commented  on  by 
some  of  the  traversers'  counsel  as  being  in 
evidence. 

Fourthly. — The  traversers  themselves 
had  recourse  to  evidence  of  the  same  de- 
scription ;  the  chief  part  of  their  evidence 
is  of  this  class. 

Fifthly.  —  They  allow  the  Solicitor 
General,  without  even  raising  the  objec- 
tion, to  comment  on  these  papers. 

Sixthly. — They  allow  the  Chief  Justice, 
without  any  objection,  to  explain  them 
and  comment  on  them  also. 

It  seems  to  me  that  this  evidence  was  by 
mutual  concession  before  the  jury,  and 
that  it  is  quite  too  late,  and  not  quite  fair 
now,  to  say  that  the  Chief  Justice  should 
have  told  the  jury  they  were  not  evidence 
against  any  person  but  the  proprietors. 

But  on  principle,  I  think  they  were 
rightly  received  and  acted  on.  My 
grounds  for  entertaining  this  opinion  are 
Siese :  for  this  part  of  the  case  I  assume 
that  there  was  evidence  to  go  to  the  jury 


of  a  conspiracy  to  the  effect  stated  in  the 
indictment,  to  which  Barrett  and  O'Con^ 
ndl  were  parties,  and  that  that  evidence 
was  independent  of  the  newspapers.  I 
assume  again,  that  the  paragraph  (in  the 
Pilot)  relied  upon. by  the  Crown  was  pub- 
lished by  the  defendant,  Barrett,  in  pur- 
suance of  the  pre-existing  conspiracy; 
and  then  I  apply  to  this  publicktiun  the 
universally  admitted  rule  applicable  to 
this  subject,  that  the  act  of  one  conspirator 
done  in  pursuance  of  the  common  object 
is  evidence  against  his  co-conspirators. 
This  publication  is  the  act  of  Barrett  iu 
the  first  instance ;  but  being  done  (if  done) 
in  pursuance  of  the  common  design,  it 
becomes,  in  contemplation  of  law,  the  act 
of  all  the  oo-conspirators.  Upon  this 
ground  it  was  that  in  Hardy's  case, (a)  the 
letter  of  Martin,  a  conspirator,  to  Mar- 
ga/rot,  another  conspirator,  although  the 
letter  never  reached  the  latter,  and  per- 
haps never  was  posted  at  all,  and  although 
it  was  partly  narrative,  yet  being  an  act 
done  by  Martin  in  furtherance  of  the  con- 
spiracy, it  was  held  to  be  evidence  of  the 
nature  and  extent  of  that  conspiracy 
against  all  the  co-conspirators.  The 
writing  of  Martin  was  considered  as  an 
act  done  iu  furtherance  of  the  conspiracy, 
on  the  principle  that  scrxbere  est  agere. 

In  otner  classes  of  crime,  as  well  as  in 
conspiracy,  where  several  persons  engage 
together  m  a  common  criminal  design,  in 
the  furtherance  of  that  design  the  act  of 
one  is  the  act  of  all ;  and  each,  in  the  acts 
agreed  to  be  done  for  the  furtherance  of 
the  common  design,  makes  every  other  of 
the  conspirators  his  agent  in  the  par- 
ticular transaction.  In  the  same  case, 
p.  453,  ThdwalVs  letter  was  rejected. 
Wh)f  P  Because  it  was  a  mere  narrative 
given  by  one  of  the  conspirators  to  another 
person,  and  was  not  an  act  done  in  pur- 
suance of  the  conspiracy.  But  whether 
narrative  or  direct  incentive  to  conspiracy, 
if  done  in  pursuance  of  the  conspiracy  by 
a  conspirator,  it  is  evidence  against  his 
fellows.  A  narrative  may  be  as  mis- 
chievous as  any  other  species  of  writing 
— whether  in  prose  or  in  verse,  whether 
speech,  narrative,  or  song— if  it  be  an  act 
done  in  pursuance  of  the  conspiracy,  it  is 
evidence  against  all  the  co-oonspirators  ; 
and  upon  this  ground  the  very  clever, 
exciting  ode,  called  *' Ninety-Eight,"  was 
read  without  objection  from  the  Nation 
newspaper.  That  the  newspaper  of  the 
defendant  Barrett,  therefore,  was,  in  this 
instance,  evidence  against  O'Connell,  I 
entertain  no  doubt ;  and  the  same  obser- 
vation applies  to  the  other  newspapers 
similarly  circumstanced,  and  to  the  other 
defendants.    But  it  is  again  said,  though 

(a)  24  St.  Tr.  475. 
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it  may  be  evidence  against  O'ConneU  of  a 
conspiracy,  and  the  nature  and  extent  of 
the  conspiracy,  yet  it  is  not  evidence  that 
he  attended  the  meeting  in  the  paper 
spoken  of,  or  made  the  speech  therein 
ascribed  to  him ;  and  jet  the  charge  tells 
the  jary,  npon  the  evidence  of  this  paper 
odIv,  that  0*C(mneU  attended  the  meeting 
and  made  liie  speech.  This  is  not  quite 
accurate  in  point  of  fact,  for  tnere  is 
evidence  enough  in  tbe  case  of  0*Gonnell 
attending  the  meetings  to  which  I  am 
adverting.  There  are  iwo,  however,  as  to 
which  the  only  evidence  of  his  speeches 
are  the  reports  mthe  **  repeal  "  papers  ad- 
verted to  oef  ore;  but  taking  it  to  be  so, 
the  objection  is  thus  answered  upon  prin- 
ciple: suppose  there  never  was  such  a 
meeting,  nor  such  a  speech,  the  publica- 
tion would  not  the  less  be  evidence  against 
O'GonneU  if  it  were  an  act  done  by  Barrett 
in  furtherance  of  the  common  design,  and 
in  that  point  of  view  it  would  be  quite 
unimportant  whether  such  a  meeting  took 
place,  or  such  a  speech  was  made  at  all. 
suppose  Barrett  had  (in  pursuance  of  the 
common  design)  published  in  his  paper  a 
proclamation  to  the  people  of  Ireland, 
signed  Daniel  O'ConneU-^?^  proclamation 
exciting  the  people  to  disaflTection  and  to 
•  hostile  feelings  towards  the  people  of 
England;  would  not  this  proclamation, 
upon  the  assumption  that  Barrett  and 
0  ConneU  were  engaged  in  a  conspiracy, 
by  means  of  speeches  and  publications  to 
excite  such  feelings  in  the  Irish  people, 
be  clearly  evidence  against  O'Connell, 
although  no  evidence  should  be  given  that 
the  proclamation  was  hisP  Upon  the 
assumption  I  have  made,  this  act  of  pub- 
lication by  Barrett  was  equally  an  act  of 
publication  by  O'OonneU,  and  he  is  as 
much  answerable  for  it,  on  the  ground  of 
conspiracy  (though  not  of  libel),  as  the 
publisher  himself  is.  The  mistake  upon 
which  this  objection  rests  is  that  the  pub- 
lication is  a  mere  confession  or  admission 
of  the  publisher.  It  is  no  such  thing ;  it 
is  a  distinct  act  done  in  furtherance  of 
the  common  design,  according  to  precon- 
certed arrangement;  and  though  primarily 
and  properly  the  act  of  Barrett  alone,  it  is, 
in  contemplation  of  law,  being  an  act  done 
in  fnrtherance  of  the  conspiracy,  the  act 
of  all  the  co-conspirators  also.  These  ob- 
servations, of  course,  I  apply  onlv  to  so 
much  of  the  paper  as  is  published  to 
forward  the  oojects  of  the  conspiracy; 
the  other  parts  of  the  paper  cannot  be 
evidence  against  any  of  the  defendants. 
When,  therefore,'  the  Chief  Justice,  on 
the  authority  of  this  paper,  told  the  jury 
that  0*OormeU  attended  the  meeting  and 
made  the  speech  therein  ascribed  to  him, 
he  only  stated  that*  which  he  was  war- 
ranted  in   doing,  since,    supposing   the 


existence  of  the  conspiracy,  and  that 
Barrett  and  0*0<mnell  were  joint  con- 
spirators, the  acts  and  declarations  of  one 
in  pursuance  of  the  common  object  are,  in 
law,  the  acts  and  declarations  of  both,  as 
much  as  the  act  of  one  member  of  a  mercan- 
tile firm,  done  in  the  business  of  the  firm, 
is  the  act  of  all  the  members  of  the  firm. 
I  therefore  think  that  the  distinction 
attempted  to  be  drawn  between  the  pur-  " 

Soses  for  which  the  newspaper  was  evi- 
ence  against  O'Oonnell  is  one  not  found 
in  the  law  of  evidence ;  if  evidence  against 
him  at  all  upon  this  trial,  it  must  have  its 
full  effect  as  such,  and  in  truth,  the  dis- 
tinction is  one  utterly  unimportant;  for 
this  evidence  was  resorted  to  not  to  show 
that  0* ConneU  attended  the  meeting  or 
made  the  speech,  but  to  show  the  nature 
and  extent  of  the  conspiracy  in  which  he 
was  embarked.  There  is,  therefore,  no 
misdirection  in  this  matter. 

We  were  taught,  in  emphatic  language, 
by  one  of  the  learned  counsel  for  tne  de- 
fendants, what  were  the  duties  of  a  judge 
presiding  at  a  criminal  trial,  and  the 
duties  of  counsel  were  also  dwelt  upon; 
and  then  we  were  admonished  that  by 
the  law  and  constitution  of  this  realm 
the  judge  was  counsel  for  the  prisoner, 
and  it  would  follow  was  therefore  bound 
not  to  express  an  opinion  unfavourable  to 
the  prisoner.  Now,  I  think  there  has 
been  some  confusion  as  to  the  judge's 
position  in  this  respect.  The  subject  is 
an  important  one,  and  I  will  shortly  state 
my  view  of  it.  It  is  true  that  the  judge  is 
the  prisoner's  counsel,  and  I  add,  he  is 
also  the  counsel  for  the  Crown ;  but  both 
these  offices  are  subordinate  to  his  higher 
functions  as  a  dispenser  of  justice  and  an 
expounder  of  the  law;  and  he  is  bound  to 
administer  that  law  equallv  and  impar- 
tially to  both  sides.  On  this  subject  I 
adopt  the  language  of  Lord  Kenyon,  in 
summing  up  to  the  jury,  in  the  case  of 
Bex  V.  Wakefield.{a)  Mr.  Wahefield  had, 
in  his  defence,  told  the  jury  that 
"he  had  elender  expectations  of  indulgent 
interference  from  the  judge,  though  the  law 
regarded  him  as  the  prisoner's  counsel,  hut 
that  all  his  hopes  were  concentrated  in  the 
jury."  "  I  have  been  reminded," 
says  Lord  Kenyon, 

"  that  I  sit  here  as  counsel  for  the  defendant. 
I  certainly  do  so,  so  far  as  to  interpose  between 
him  and  the  counsel  for  the  prosecution,  and  to 
see  that  no  improper  use  of  the  law  is  made 
a^inst  him,  and  that  oo  improper  evidence  is 
given  to  the  jury.  But,  gentlemen,  the  judge 
has  another  task  to  pertorm,  which  is,  that  of 
assisting  the  jury  in  the  administration  of 
justice.  Whether  I  have  in  this  case  betrayed 
my  trust,  T  leave  to  you." 
Now,  as  the  learned  counsel  has  been  so 


(a)  S7  St.  Tr.  786. 
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ffood  as  to  remind  the  jndges  of  tbeir 
qnties,  I  am  snre  he  will  not  take  it  ill  of  me 
if  I  remind  him  that  he  has  taken  rather  a 
narrow  view  of  the  duties  of  coansel  upon 
a  oriminal  trial.  The  learned  counsel 
said  the  advocate's  first  duty  was  to  his 
client,  the  second  to  himself,  and  the  third 
to  the  public.  His  client  was  entitled  to 
all  that  thecounsera  zeal  and  ability  could 
effect.  He  was  bound  to  maintain  his 
own  independence  with  all  dne  respect  to 
the  Bench,  and  he  was  bound  to  assert 
the  rights  and  liberties  of  the  public: 
and  all  these  duties  the  counsel  m  this 
case  has,  no  doubt,  ablj  discharged. 
Now,  I  do  not  quarrel  with  the  learned 
counsel  that  he  casts  all  these  duties  upon 
the  counsel ;  but  I  do  say  that  the  British 
advocate  has  still  higher  duties  to  regard ; 
his  duties  as  a  man  and  as  a  Christian  are 
paramount  to  all  other  considerations. 

This  Court  in  which  we  sit  is  a  temple 
of  justice ;  and  the  advocate  at  the  Bar, 
as  well  as  the  judge  upon  the  Bench,  are 
equally  ministers  in  that  temple.  The 
object  of  all  equally  should  be  the  attain- 
ment of  justice ;  now  justice  is  only  to  be 
reached  through  the  ascertainment  of  the 
truth,  and  the  instrument  which  our  law 
presents  to  us  for  the  ascertainment  of 
the  truth  or  falsehood  of  a  criminous 
charge  is  the  trial  by  jury ;  the  trial  ia 
the  process  by  which  we  endeavour  to 
find  out  the  truth.  Slow  and  laborious, 
and  perplexed  and  doubtful  in  its  issue 
that  pursuit  often  proves;  but  we  are 
all— judges,  jurors,  advocates,  and 
attorneys — together  concerned  in  this 
search  for  truth:  the  pursuit  is  a  noble 
one,  and  those  are  honoured  who  are  the 
instruments  engaged  in  it.  The  infirmity 
of  human  nature,  and  the  strength  of 
human  passion,  may  lead  us  to  take  false 
views^  and  sometimes  to  embarrass  and 
retard  rather  than  to  assist  in  attaining 
the  prreat- object;  the  temperament,  the 
imagination  and  the  feelings  may  all  mis- 
lead us  in  the  chiise, — but  lot  us  never 
forget  our  high  vocation  as  ministers  of 
justice  and  interpreters  of  the  law ;  let  us 
never  forget  that  the  advancement  of 
justice  and  the  ascertainment  of  truth  are 
higher  objects  and  nobler  results  than 
any  which  in  this  place  wo  can  propose 
to  ourselves.  Let  us  never  forget  the 
Christian  maxim,  *'That  we  should  not 
do  evil  that  good  may  come  of  it."  I 
would  say  to  the  advocate  upon  this  sub- 
ject,— let  your  zeal  be  as  warm  as  your 
heart's  blood,  but  let  it  be  tempered  with 
discretion  and  with  self-respect ;  let  your 
independence  be  firm,  uncompromising, 
but  let  it  be  chastened  by  personal  humi- 
lity ;  let  your  love  of  liberty  amount  to  a 
paHsion,  but  let  it  not  appear  to  be  a 
cloak  for  maliciousness. 


Another  doctrine  broached  by  another 
eminent  counsel  I  cannot  pass  by  with- 
out a  comment.  That  learned  counsel 
described  the  advocate  as  the  mere 
mouth-piece  of  his  client;  he  told  us  that 
the  speech  of  the  counsel  was  to  be  taken 
as  that  of  the  client ;  and  thence  seemed  to 
conclude  that  the  client  only  was  answer- 
able for  its  language  and  sentiments. 

Such,  I  do  conceive,  is  not  the  office  of 
on  advocate.  His  ofBce  is  a  higher  one. 
To  consider  him  in  that  light  is  to 
degrade  him.  I  would  say  of  him  as  I 
would  say  of  a  member  of  the  House  of 
Commons — ^he  is  a  representative,  but  not 
a  delegate.  He  gives  to  his  client  the 
benefit  of  his  learning,  hi^  talents  and  his 
judgment ;  but  ail  through  he  never  for- 
gets what  he  owes  to  himself  and  to 
others.  He  will  not  knowingly  misstate 
the  law — he  will  not  wilfully  misstate  the 
facl3,  though  it  be  to  gain  the  cause  for  his 
client.  He  will  ever  bear  in  mind  that  if  he 
be  the  advocate  of  an  individual,  and  re^ 
tained  and  remunerated  (often  inadequate- 
ly) for  his  valuable  services,  yet  he  has  a 
prior  and  perpetual  retainer  on  behalf  of 
truth  and  justice ;  and  there  is  no  Crown 
or  other  license  which  in  anv  case,  or  for 
any  party  or  purpose,  can  oisoharge  him 
from  that  primary  and  paramount  retainer. 

This  is  a  case  of  vnst  magnitude,  in- 
volving deep  and  great  interests,  both 
public  and  private.  It  has  called  for  and 
it  has  called  forth  the  exertion  of  very 
great  forensic  powers.  There  has  been 
exhibited  during  the  progress  of  this  pro- 
tracted prosecution,  as  much  of  zeal,  of 
eloquence,  and  of  learning,  as '  perhaps 
have  distinguished  any  case  ;  and  if  there 
have  been  more  of  the  fierceness  of  party 
conflict,  more  of  the  spirit  of  combat,  and 
less  of  consideration  for  the  feelings  of 
others  displayed  upon  this  occasion  than  in 
the  ordinary  administration  of  justice  in 
cases  of  ordinary  dimensions,  I  would  attri- 
bute it  to  the  excitement  of  feeling  and 
the  exaltation  of  imagination,  naturally, 
perhaps,  growing  out  of  the  occasion, 
rather  than  to  any  wilful  or  reckless  dis- 
regard of  those  higher  moral  and  re- 
ligious principles  by  which  our  legal  career 
should  alwavs  be  guided  and  governed. (a) 
On  the  whole  (except  as  to  Ttemey),  I 
am  clearly  of  opinion  that  the  verdict  in 
this  case  should  stand. 

(a)  Cf.  Cockburn,  L.C.J.,  at  the  Uerryer 
dinner:  **  My  noble  and  learned  friend  Lord 
Brougham, whose  words  are  the  words  of  wiMom, 
said  that  an  advocate  should  be  fearless  in  carry- 
ing out  the  interests  of  his  client ;  but  I  coaple 
that  with  the  qualification  and  restriction — 
that  the  arms  which  he  wields  are  to  be  the 
arms  of  the  warrior  and  not  of  the  assassin.  It 
is  his  duty  to  strive  to  accomplish  the  interest 
of  hi8  client  per  fas,  but  not  per  nefas ;  it  is  his 
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EBuKTON,  J.,  in  deliyering  jadgment, 
dealt  with  the  admissibility  of  the  PUot 
as  against  O^Connell  as  follows :] 

In  addition  to  what  has  been  said  by 
my  Brother  Crampton  upon  the  question, 
and  in  perfect  conjunction  with  his 
opinion  upon  it»  I  do  not  feel  it  necessary 
to  say  more  than  that,  upon  the  Bex  v. 
Hardy  (a)  authority.  I  am  satisfied  that 
the  paper  was  properly  received  in 
evidence  against  the  first  traverser,  of 
those  facts.  In  the  case  of  Eear  v  Hardy 
the  private  letter  of  Thdwall  (*tc)(6)  (a 
conspirator  or  party  to  a  common  design) 
addressed  to  another  person  of  the  same 
character,  but  not  appearing  to  have  ever 
been  received  by  bim,  was  held  to  be 
admissible  in  evidence  against  a  third 
person,  also  of  the  same  character,  but 
who  was  not  shown  to  have  seen  or 
known  of  the  existence  of  that  letter,  or 
the  matter  contained  in  it;  and  admis- 
sible upon  this  ground,  namely,  that  it 
was  adaressed  by  one  of  the  several  con- 
spirators to  another  of  those  conspirators, 
and  that  it  was  introduced  as  subservient 
to  the  proof  of  the  general  nature  and 
tendency  of  the  conspiracy  alleged  and 
endeavoured  to  be  proved  as  the  founda- 
tion of  affecting  the  prisoner  with  a  share 
in  that  conspiracy.  Now,  in  the  present 
case,  the  paper  produced  is  an  authenti- 
cated statement  or  declaration  of  a  person 
charged  with  being  a  paiidcipator  in  the 
common  design  imputed  to  several  of  the 
traversers;  the  narrative  having  a  direct 
reference  or  relation  to  that  Common 
design,  and  raising  the  question  of  its 
tendency  to  the  furtherance  of  it.  And 
it  is  also  subject  to  this  additional  obser- 
vation, that,  instead  of  being  a  private 
and  untransinitted  letter,  or  narrative,  it 
is  a  printed  and  published  notification  to 
the  public  generally,  and  especially  to 
that  part  of  the  pul)lic  who  are  members 
of  the  Repeal  Association,  and  are  in  the 
condition  of  subscribers  to  the  paper — a 
leading  member  of  that  Association  being 
the  prmcipal  traverser  himself,  and  any 
misrepresentation  or  inaccuracy  in  the 
narrative  respecting  him  being  therefore 
open  to  contradiction  or  correction. 

Upon  this  question  I  should  not  enter- 


daty,  to  the  utmost  of  his  power,  to  seek  to  re- 
concile the  interests  he  is  bound  to  maintain, 
and  the  duty  it  is  incumbent  upon  him  to  dis- 
charge, with  the  eternal  and  immutable  interests 
of  truth  and  justice." — "  Speeches  delivered  at 
the  dinner  given  by  the  Bar  of  England  to  M. 
Berryer,  November  8th,  1864.'*     London,  1865. 

(a)  24  St.  Tr.  476. 

(6)  Thelwall's  letter  was  excluded,  as  writren 
to  a  stranger  to  the  conspiracy;  Martiu'H 
admitted,  as  written  to  a  co- conspirator,  and. 
therefore,  in  pursuance  of  the  conspiracy. 
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tain  any  doubt,  if  it  were  not  for  the 
difference  of  opinion  upon  the  point  in 
one  of  the  members  of  the  Court,  and 
which  must  have  the  effect  of  producinjo^ 
in  mv  mind  diffidence  upon  it.  Indeed, 
I  rather  think  that  the  objection  has  been 
reduced  nearly,  if  not  altogether,  to  a 
misdirection,  or  rather  to  the  want  of  a 
sufficient  direction  in  the  charge  to  the 
jury ;  and  that  is,  if  I  understand  it  right, 
that  they  should  have  been  told,  that  if 
there  w^  any  evidence  of  the  fiJrst  tra- 
verser being  at  that  time  a  conspirator  or 
participator  with  the  editor  in  the  com- 
mon desi^,  there  was  not  sufficient  evi- 
dence of  It ;  but  I  apprehend,  that  this 
must  go  to  the  length  of  holding  that 
nothing  but  conclusive  evidence  of  such 
a  fact  would  be  sufficient ;  that  is,  nothing 
short  of  a  verdict  finding  the  fact  of  such 
conspiracy  or  common  design.  Whereas 
it  appears  to  me  that,  if  tnere  was  evi- 
dence, and  that,  satisfactory  to  the  jury, 
of  facts  of  participation,  it  is  quite  suffi- 
cient to  make  the  act  of  one  the  act  of 
another  in  the  furtherance  of  the  common 
design. 

The  next  question  to  be  considered,  ac- 
cording to  my  view  of  the  case,  is  that 
which  concerns  the  Bev.  Thomas  Tiemey, 
who  has  been  found  guilty  of  so  much  of 
the  first,  second,  fourth,  and  fifth  of  the 
counts  in  the  indictment  as  charges  the 
conspiring  to  raise  discontent  and  (usaffec- 
tion  amongst  the  Queen's  subjects,  and  to 
stir  up  jealousies  and  ill-will  between 
different  classes  of  her  subjects,  and  espe- 
cially to  promote  amongst  the  Queen's 
subjects  in  Ireland  feelings  of  ill-will  and 
hostility  towards  her  subjects  in  other 
parts  of  the  United  Kingaom,  and  espe- 
cially in  England.  Upon  this,  it  has  been 
suggested  that  there  has  been  no  evidence, 
as  against  him,  sufficient  to  be  left  to  the 
jury  as  a  ground  for  his  conviction ;  and 
that  they  should  therefore  have  been  di- 
rected to  find  a  verdict  of  acquittal  as  to 
him ;  or,  if  not,  that  the  attention  of  the 
jury  should  have  been  so  particularly  di- 
rected to  every  question  that  might  arise 
in  his  favour  as  to  make  that  verdict  more 
satisfactory  to  the  mind  of  the  Court,  than 
it  can,  as  it  now  stands,  be  considered 
to  be. 

I  confess  that  I  have  not  been  able  to 
arrive  at  that  conclusion.  It  appears  to 
me  that  upon  the  case  laid  before  the  jury 
in  evidence,  they  had  to  consider,  in  the 
first  place,  that  to  the  existence  of  such  a 
conspiracy  as  that  alleged  in  the  indict- 
ment towards  this  particular  design,  no 
words  of  express  compact  were  necessary : 
that  the  knowledge  of  and  consent  and 
concurrence  of  the  traverser  in  the  com- 
mon design  might  be  inferred  from  his 
own  acts  and  words,  although  no  formal 
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declaration  of  it  can  be  sbown :  that  they 
htul  then  also  to  consider  the  fact  of  his 
joining  and  becoming  a  member  of  the 
Association  on  the  3rd  of  October  1843 ; 
the  circnm stances  ander  which  he  and 
the  other  traversers  then  were — the  no- 
toriety of  their  previous  acts,  conduct,  and 
language:  his  own  language  to  them, 
avowing  his  devotion  to  their  leader,  and 
his  (the  traverser)  calling  upon  the  mem- 
bers then  present  not  to  **  desert  that 
leader  and  sell  their  country,"  but  give 
him  their  acts  and  not  their  words  merely. 
They  had  further  to  consider  the  meeting 
— ^the  public  monster  meeting  at  Mullagh- 
mast,  which  had  taken  place  the  day  but 
one  before :  the  notoriety  of  that  meeting, 
and  which,  if  he  knew  of  it,  could  not 
then  be  out  of  his  recollection ;  to  consider, 
as  a  proof  of  his  knowledge  and  recollec- 
tion, the  accordance  of  his  own  language 
and  sentiments  on  the  conduct  of  the 
English  towards  the  Irish  with  what  was 
said  at  the  Mullaghroast  meeting-^I  mean 
in  accounting  for  the  choice  of  that  plaoe 
for  the  meeting  held  there — and  which 
language  was  apparently,  it  might  be  said 
manifestly,  used  for  the  purpose  of  im- 
pressing the  minds  of  the  Irish  assembled 
there  with  feelings  of  hatred  for  English 
(contemptuously  called  Saxon)  tyranny  ; 
and  thereupon  to  consider  whether  he  did 
or  did  not  do  so  with  an  adoption  of  and 
concnrrence  in  a  speech  designed  to  excite 
an  Irish  feeling  of  hatred  and  ill-will  to- 
wards those  who  were  represented  as  their 
English  oppressors.  This  is  certainly  all 
matter  of  inference ;  and  it  is  perfectly 
consistent  with  the  leaving  this  inference 
to  the  jury,  that  they  should  also  consider 
all  the  circumstances  in  the  traverser's 
favour— that  of  his  not  appearing  to  have 
attended  any  other  meeting  at  which  the 
other  traversers  were  present  j  of  his  not 
having  been  shown  to  have  had  any  indi- 
vidual communication  with  any  of  them ; 
of  his  general  good  character  and  conduct, 
and  especially  of  the  assistance  he  was 
proved  to  have  afforded  to  an  officer  of 
the  Government.  These  circumstances 
were  all  before  the  jury,  who  have  found 
a  verdict  against  him — acquitting  him  of 
other  offences  charged  in  tne  indictment ; 
a  verdict,  therefore,  founded  mainly,  as  it 
may  well  seem  to  be,  upon  the  coincidence 
of  his  language  and  declarations,  with 
others  of,  and  cjiiefly  of,  the  principal 
traverser,  evincing  the  design  imputed  to 
them  of  exciting  feelings  of  hostility  and 
ill-will  in  the  Irish  population  towards 
the  English.  When  I  differ  from  the  opi- 
nion of  my  brothers  Perrm  and  Crampton 
upon  such  a  case  as  this,  it  is  certainly 
with  a  most  unaffected  distrust  of  my  own 
judgment  upon  it,  and  I  will  even  add, 
mj  own  wiehoB  that  Tiemey  had  been  ex- 


cluded from  the  indictment ;  but  when  I 
am  to  decide  and  state  mv  own  judgment 
upon  the  evidence,  and  the  verdict  upon 
that  evidence,  I  feel  myself  conscientiouBly 
bound  not  to  express  a  doubt  of  the  jury's 
right  to  decide  as  they  have  done  upon 
the  evidence  before  them,  and  of  their  be- 
ing fully  warranted  by  that  evidence  to 
find  that  verdict.  In  mv  judgment,  they 
were  warranted  to  make  the  inference 
which  they  have  made,  and  the  verdict 
is  not  therefore  impeachable  upon  that 
point. 

{The  learned  Judge  proceeded  to  deal 
with  the  objections  to  tne  Ohi^  Justice^ s 
charge,  which  he  proceeded  to  review.] 

But  it  was  mainly  objected,  that  in 
adverting  to  the  documentary  evidence, 
those  passages  in  them  which  had  a  ten- 
dency to  produce  inferences  unfavourable 
to  the  traversers,  were  relied  upon  and 
enforced,  without  calling  attention  to 
other  passages  which  would,  or  might, 
have  led  to  an  opposite  effect. 

With  respect  to  this,  it  is  to  be  ob- 
served, that  on  the  part  of  the  Crown 
such  passages  were  read  as  were  relied 
upon  in  support  of  the  prosecution ;  that 
those,  in  some  instances  were  encoun- 
tered or  followed  by  others,  which  the 
counsel  for  the  traversers  thought  fit  to 
have  read  on  their  part;  some  of  these 
appeared  to  me  to  have  little  or  no 
reference  to  the  merits:  but,  during 
the  delivery  of  the  charge,  the  Chief 
Justice  was  occasionally  reminded  of 
any  omission  or  mistake  that  he  was 
supposed  to  have  made  in  allusion  to 
what  had  been  read  or  observed  upon : 
and  upon  all  those  occasions,  he  most 
willingly  attended  to,  and  encouraged  tiie 
interruption,  and  also  himself  suggested 
the  permitting  the  jury  to  take  into  the 
box  with  them  the  whole  of  the  docu- 
ments read,  or  such  of  them  as  the  pro- 
secutor and  traversers'  counsel  might 
agree  upon,  but  which  suggestion  was  not 
acceded  to. 

The  arguments  of  the  counsel  for  the 
traversers  were  of  necessity  of  very  great 
length ;  and  the  Chief  Justice,  not  con- 
curring with  them,  took  the  course  which 
in  that  case  was,  as  it  appears  to  me,  the 
most  advantageous  he  could  take  for  the 
traversers,  namely,  the  leaving  most  or 
many  of  those  arguments  to  the  consider- 
ation of  the  jury,  without  remark  or 
comment  upon  them.  The  charge  has, 
however,  been  commented  and  animad- 
verted upon,  on  the  ground  of  its  having 
expressed  too  strongly  the  intimation  of 
a  judicial  opinion  against  the  traversers, 
upon  the  inferences  to  be  drawn  from  the 
written  documents  and  reports  of  speeches 
given  in  evidence,  and  the  criminal  intent 
of  the  several  traversers  to  be  collected 
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from  them.  Upon  this  I  will  only  say 
that  the  right  and  the  propriety  of  a 
jndge  delivering  to  a  jury  his  own  opinion 
npon  the  results  of  evidence  of  that  nature 
— evidence  which  must,  notwithstanding, 
be  left  to  the  jury,  in  the  exercise  of 
their  own  uncontrolled  judgment  to  find 
a  verdict  upon — that  right,  I  say,  which 
ought  to  be  exercised  according  to  the 
judicial  discretion  of  the  judge,  but  with- 
out the  interposition  of  any  authority 
over  the  discretion  of  the  jury  in  such  a 
case,  is,  as  I  conceive,  too  well  estab- 
lished to  require  any  farther  argument  or 
observation  in  its  support.  This  right, 
however,  does  not  at  all  clash  with  the 
unquestioned  and  unquestionable  right  of 
the  traversers  or  their  counsel  to  contro- 
vert the  accuracy  of  the  inferences  so 
suggested  to  the  iury;  and  accordingly 
they  have  led,  in  this  case,  to  the  further 
ground  upon  which  the  motion  to  set 
aside  the  verdict  is  vested ;  and  that  is, 
that  the  verdict  found  by  the  jury  should 
be  set  aside  as  being  against  the  weight 
of  the  evidence  laid  before  them.  And  I 
am  perfectly  free  to  admit  that,  if  this 
be  so,  or  even  if,  upon  any  just  or  reason- 
able ground  or  circumstances  occurring 
either  before  or  subseauent  to  the  verdict, 
the  Court  should  be  led  to  a  reasonable 
conclusion  that  the  case  ought  to  receive 
a  further  investigation  by  a  jury,  a  new 
trial  should  be  awarded. 

[The  learned  Judge  proceeded  to  hold 
that  the  verdict  was  not  against  the 
weight  of  the  evidence.] 

Peitnepathbk,  L.C.J. :  I  have  hitherto 
on  the  discussion  of  this  motion  refrained 
from  interference.  I  have  made  neither 
observation  nor  comment,  preferring  for 
motives  of  delicacy,  and  on  personal 
grounds,  to  leave  to  the  consideration  of 
niy  brethren  on  the  Bench,  the  considera- 
tion or  correction  of  any  imputed  error  or 
mistake  into  which  1  may  have  fallen  in 
the  charge  delivered  to  the  jury  by  me, 
as  the  organ  or  head  of  the  Court.  If 
error  has  been  fallen  into,  a  mistake 
committed,  it  is  fit  that  it  should  be  set 
right.  If  the  parties  are  entitled  so  to 
have  it,  none  ought  to  be,  and  I  trust 
none  would  be,  more  ha])py  than  myself 
to  have  my  errors  or  mistake  rectmed, 
and  iustice  done  according  to  right.  I 
have  hitherto^  except  as  a  listener,  tfu^en  no 
part  in  this  motion ;  and  those  concerned 
in  it  must  do  me  the  justice  to  admit  that 
they  have  not  been  interrupted.  This  is 
all  the  commentary  I  make,  or  intend  to 
make ;  and  I  pass  on  to  a  consideration 
of  the  particular  grounds  on  which  this 
motion  is  rested,  so  far  as  these  grounds 
are  not  of  a  nature  personal  to  myself. 

[Having  dealt  with  the  other  objeotious, 
the  learned  Judge  referred  to  the  adaii- 


sibility  of  the  PUot  against  0*ConneU  as 
follows]  : 

Next  it  is  said  that  the  newspapers  have 
been  unduly  received  in  evidence,  whether 
against  the  publishers — Barrett  of  the 
Pilot,  Gray  of  the  Freeman,  Duffy  of  the 
Nation--  or  against  0*CormeU  and  the  other 
traversers.  I  am  of  opinion  that  they 
were  evidence  against  all.  That  they  are 
evidence  against  the  publishers  re- 
spectively there  seems  little  reason  to 
doubt ;  the  reasons  are  already  given  by 
my  brethren.  The  same  statutakble  proof 
that  was  held  sufficient  in  Morgan  v. 
Fletcher  (a)  and  in  Bex  v.  Htmt  was  given 
here,  with  proof  of  identity  quite 
sufficient  to  go  to  a  jury,  where  the 
identity  was  not  proved  by  proof  of  hand- 
writing, of  which  there  was  also  distinct 
evidence. 

The  newspapers  were  evidence  against 
the  others  also.  It  is  perfectly  plain 
that  the  publication  of  inflammatory  and 
seditious  speeches,  having  for  their  object 
the  sowing  hatred  and  jealousies  in  one 
class  of  the  Quoen^s  subjects,  e.g.,  Irish 
against  English,  is  in  itself  an  illegal 
act,  and  the  same  is  an  act  that  ma^  be 
done  in  furtherance  of  a  common  criminal 
design. 

This  is  not  in  the  nature  of  the  mere 
confession  of  the  i>arty,  which  may  be 
evidence  against  himself  only,  but  not 
against  a  third  i)er8on,  as  in  the  case  of 
the  letter  that  was  rejected  in  Hardy's 
case ;  nor  in  the  nature  of  a  mere 
narration  of  facts  not  done  in  prosecu- 
tion of  the  conspiracy,  or  in  furtnerance 
of  the  common  criminal  design ;  but  (and 
I  will  take  now  for  example  the  case  of 
Ba/rrett  and  the  PUot),  the  publication 
made  by  him  in  that  paper,  detailing  the 
meetings  at  Mullingar,  and  the  speeches 
made  thereat,  was  an  important  and 
material  act  done  by  him  in  prosecution 
and  furtherance  of  the  common  evil  and 
criminal  design.  On  this  I  would  refer  to 
Lord  Chief  Baron  M*I)onald*9  judg- 
ment in  Ra/rdy*8  case  (h)  and  Baron 
Rotham*8  judgment,  (c) 

When  evidence  is  once  given  to  the 
jury  of  a  conspiracy,  against  A,  B,  and  C, 
whatever  is  done  by  A,  B,  or  C  in  further- 
ance of  the  common  criminal  object,  is 
evidence  against  A  B  and  C,  though  no 
direct  proof  be  given  that  A,  B,  or  C  knew 
of  it,  or  actually  participated  in  it.  Colo- 
ridge,  J.,  in  Bex  v.  Murphy, (d)  says: 

**  If  the  jury  be  satisfied  there  was  concert 
between  them,  I  am  bound  to  say,  that,  being 
satisfied  of  the  conspiracy,  it  is  not  necessary 


(rt)  9  B.  &  C.  882, 

(b)  24  St.  Tr.  475. 

(c)  Ibid. 

(rf)  8  C.  &  P.  811. 
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thnt  the  jary  should  find  all  the  parties  doing 
each  particular  act;  as,  after  the  fact  of  a 
conspiracy  is  once  established  in  the  mind  of 
the  jury,  whatever  is  either  »aid  or  done  by  any 
one  of  the  defendants,  in  pursuance  of  the 
commen  design,  is,  both  in  law  and  in  common 
sense,  to  be  considered  as  the  act  of  them  all/' 

Then  this  is  to  be  considered  the  act  of 
O'Connell  as  well  as  Barrett;  and  O'Con- 
neU  is  answerable  for  it  as  well  as  Barrett. 

"It  is," 
says  IT  Donald,  C.B.,  in  Ha/rdy*8  case, (a) 
"  an  act  done  by  one  of  the  conspirators,  which, 
in  order  to  show  the  nature  and  tendency  of 
that  conspiracy,  may  be  read  against  any  other." 

And  I  would  say  more,  it  is  evidence 
against  O'GonneU  of  what  is,  in  that  paper, 
said  to  have  taken  place  in  furtherance  of 
the  conspiracy. 

It  was  a  great  object  to  have  mnlti- 
tndinons  or  monster  meetings.  0*0<mneU, 
in  his  speech  at  Mullaghmast,  states  the  in- 
flnential  part  he  took  in  procuring  them. 
There  is  abundant  evidence  that  they 
formed  an  instrument  in  furtherance  of  the 
common  design.  It  was  an  object  with  all 
to  put  forward  0*ConneU  as  the  leader, 
whose  commands  they  were  to  obey,  whose 
advice  they  were  to  follow  (See  Bay's 
spneech  at  Mullaghmast,  Arm,  Sf  T.,  864 ; 
Tiemey  at  the  Association,  869 ;  O'Connell 
himself  at  Mullaghmast,  865).  To  repre- 
sent O^Oonnell  as  present,  as  making  these 
speeches,  as  assuming  and  acting  in  the 
leadership,  was  evidence,  to  go  to  the 
jury,  of  the  common  design;  and  such 
representations  were  acts  done  in  pur- 
suance of  it — evidence  against  Barrett; 
evidence  also  against  O'vonneU;  Barrett 
publishes  the  speech  as  if  spoken  by 
O'CoTinell,  as  an  act  in  furtherance  of  the 
conspiracy.  I  do  not  mean  to  say  that  it 
was  conclusive  evidence.  O'Connell  might 
have  given  evidence,  if  the  fact  warranted, 
that  he  was  nut  there,  or  did  not  laAke 
the  speech,  or  that  if  he  made  a  speech,  it 
was  not  of  the  character  or  tendency 
represented;  but  he  attempted  no  such 
evidence ;  and  on  the  present  motion  for 
a  new  trial — a  motion  to  the  discretion  of 
the  Court — on  which  he  has  made  an 
affidavit,  there  is  no  denial  that  he 
attended  at  Mullingar  or  Tara,  or  that  he 
spoke  the  speeches  attributed  to  him  in 
the  papers.  (6) 

If  the  conspiracy  be  proved  to  have  ex- 
isted, or  rather  if  evidence  be  given  to  go 
to  the  jury  of  its  exislence,  the  acts  of  one 
in  furtherance  of  the  common  design  are 
the  acts  of  all ;  and  whateter  one  does  in 
furtherance  of  the  common  design  he  does 
as  the  agent  of  the  co-conspirators.     If 

(a)  24  St.  Tr.  475. 

(6)  See  Reg.  v.  SuUivan,  20  L.  E.  Ir.  650. 


Barrett,  in  furtherance  of  the  conspiracy, 
publishes  a  paper  wid  represents  O'CownsU 
to  be  at  a  great  monster  meeting  at 
Mulling  or  at  Tara,  and  represents  him 
as  TTifilnTig  a  speech  there  of  exasperation 
or  excitement,  to  which  Barrett  gives 
the  personal  weight  and  influence  of 
O'ConnelVs  efforts  and  of  his  presence  in 
furtherance  of  the  common  design,  he 
makes  that  statement  as  the  agent  of 
0*  ConneU ;  acting  too  within  the  scope  and 
object  for  which  he  is  employed,  and  thus 
that  statement  becomes  evidence  of  the 
facts  against  himself  and  against  all  the 
conspirators. 

There  is  another  ground  on  which  these 
papers  are  evidence  against  O'Connell  and 
against  the  traversers,  who  all  appear  to 
have  been  members  of  the  Association. 
O'Connell,  in  particular,  was  a  leading 
member  of  it;  chairman  of  many  of  its 
committees — amongst  others,  chaii*man  of 
the  committee  that  made  the  i*eport  on  the 
duties  of  the  Repeal  wardens.  That  report 
is  in  evidence,  published  by  Browne,  the 

Srinter  to  die  Association.  One  of  the 
uties  is  in  p.  9  of  the  Instructions  to 
Repeal  Wardens — the  circulation  of  news- 
papers. The  tenth  duty  of  the  Repeal 
wardens,  acting  under  the  order  of  the 
Association,  is  to  have  the  newspapers, 
to  which  each  parish  or  district  may  be 
entitled,  put  into  the  hands  of  such  persons 
as  will  give  the  greatest  circulation  to  their 
contents,  so  that  each  paper  may  be  read 
by,  and  its  contents  communicated  to,  as 
many  people  as  possible.  The  PUot  is  one 
of  the  papers,  the  circulation  of  which  is 
thus  inculcated  as  a  duty — "  duty  nine." 
The  sum  of  201.  entitles  the  Repealers  of 
the  district,  whence  it  comes,  to  the  Pilot, 
or  Evening  Freeman  newspaper,  if  they 
prefer  either  to  two  weekly  papers.  Here 
then,  again,  there  is  evidence  to  connect 
O'Connell  with  the  circulation  of  the  PUoi  ; 
and  there  is  evidence  a^inst  him  in  regard 
of  publications  of  a  criminal  nature,  with 
which  that  journal  or  newspaper  is  fhkught, 
especially  those  that  are  framed  to  pro- 
mote the  conspiracy  or  furtherance  of  the 
common  design.  On  this  ^ound  there- 
fore, also,  I  consider  the  evidence  admis- 
sible. 

But — and  I  consider  it  a  very  impor- 
tant matter  in  this  case — the  ojjjection,  if 
any,  was  not  made  at  the  trial,  or  not 
made  on  this  ground,  or  in  a  specific 
tangible  fonti,  and  I  look  on  it  as  a  prin- 
ciple, that  if  an  objection  exists,  whether 
to  the  charge  of  the  judge  or  to  the  recep- 
tion of  evidence,  the  objection  must  be 
taken  at  the  time,  and  taken  in  a  specific 
tangible  shape,  so  that  it  may  not  be  mis- 
understood. The  reason  is  because,  if  then 
so  made,  it  may  be  easy,  by  additional  evi- 
dence or  otherwise,  to  supply  or  correct 
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what  waa  supposed  defective;  or,  if  the 
objection  lay  to  the  charge  of  the  judge, 
he  mi^ht,  on  the  supposed  error  being 
pointed  out,  retract,  or  qualify,  or  explain 
what  he  had  said.    On  that  ground  the 

Principle  seems  to  apply  equally  in  mis- 
emeanoFS  as  in  civil  ca^es.  The  House 
of  Lords,  in  BaU  v.  Manmn,  (a)  would  not 
eufier  an  objection  to  the  judge's  charge 
to  be  argued  because  it  was  too  yague  and 
indefinite.  Lord  Tenterden,  in  giving  j  udg- 
ment,-p.  22,  says: 

"Connsel  iDtendin^  to  raise  that  objeotioD 
(what  was  incapacity  to  avoid  a  deed)  should 
call  upon  the  judge  to  give  more  specific  direc- 
tion, that  he  may  have  the  opportunity  of 
correcting  his  error." 

Lord  Phmket  concurs  and  says : 

*'  But  as  to  the  ambiguity  of  the  direction,  if 
that  be  made  a  ground  of  objection,  it  ought  to 
be  distinctly  stated  to  the  juc^e  at  die  time." 

I  see  no  difference  in  principle  between 
a  civil  case  and  a  misdemeanor  in  a  matter 
of  this  kind.  I  do  not  mean  to  say  that,  if 
it  were  to  appear  to  the  Court  that  material 
ii\justice  haa  been  done,  they  would  not  go 
farther  in  a  case  of  misdemeanor,  but  I 
would  say  as  a  general  rule  the  principle 
was  the  same,  as  applicable  to  both  cases. 
But  here  there  is  no  reason  to  suppose 
that  injustice  has  been  done.  There  is  no 
afBdavit  denying  any  fact,  the  denial  being 
only  an  inference  of  law  that  the  party 
had  been  guilty  of  any  conspiracy — ^no 
suggestion  of  surprise— no  statement  of 
any  new  evidence. 

But  it  is  said  the  objection  was  made. 
I  consider  not.  Objections  were,  it  is 
true,  made,  as  to  sufficiency  of  statutable 
proof— identification — ^publication.  These 
were  discussed,  argued,  and  finally  decided 
against  such  of  the  traversers  as  made  the 
objections,  on  grounds  that  do  not  now 
call  for  re-investigation.  But  the  present 
objection  is  that,  though  the  newspaper 
may  be  evidence  against  Ba/rrett,  it  is  not 
evidence  against  O'Oonnell  or  the  other 
traversers.  In  this  way  the  objection  was 
not  made  during  the  pendency  of  the  trial 
— while  the  evidence  was  in  progress — 
before  the  case  had  closed.  To  make  an 
objection  after,  is  to  make  it  too  late, 
especially,  if  it  be  an  unsubstantial  objec- 
tion. It  appears,  however,  counsel  for 
Ba/rrett,  in  his  address  to  the  jury,  made 
some  objection;  but  if  he  objects  to  the 
admissibility,  it  is  on  the  ground  on  which 
in  Hardy*$  case  the  majority  of  the  judges 
concurred  in  rejecting  ThdwdWa  letter. 
And,  moreover,  all  through  the  trial,  and 
during  the  speeches  of  the  defendants' 


(a)  3  Bli.,  N.  S.  22. 


counsel,  the  counsel  really  acted  for  all 
the  traversers,  though  nominally,  and 
professedly  for  individual  persons.  The^ 
newspapers  were  read  ad  libitum,  passages' 
for  the  Crown,  passages  for  the  traversers. 
Now,  as  to  O'Connell  himself.  It  is  said 
he  made  an  objection  in  point  of  law;  and 
something  to  this  effect  fell  from  Judge 
Ferrvn ;  but,  with  great  respect,  I  do  not 
consider  it.     O'ConneU  says :  (a) 

**  As  to  myself,  I  am  not  here  to  deny  any- 
thiDg  I  have  done,  or  to  palliate  anything  I 
have  done;  on  the  contrary,  1  am  ready  to 
re-assert  in  Court  all  I  have  really  said — not,  of 
course,  taking  upon  myself  the  clumsy  mistakes 
of  reporters ;  and  not  abiding  by  the  fallibility 
which  necessarily  attends  the  reporting  of 
speeches,  particularly  when  they  are  squeezed 
together  for  the  purposes  of  the.  newspaper 
press.  However,  I  do  not  hesitate  to  say,  that 
there  are  several  (harsh  thmgs  towaros  indi- 
viduals, and  clumsy  jokes,  which  I  would  rather 
not  have  said ;  but  the  substance  of  what  I  did 
say,  I  avow,  and  I  am  here  respectfully  to 
vindicate.it.  You  know  all  my  actions,  and  I 
am  ready  here,  not  only  to  avow  them,  but  to 
justify  them ;  for  the  entire  of  what  I  said,  and 
what  I  have  done,  was  said  and  done  in  the 
performance  of  a  high  and  sacred  duty — an 
endeavour  to  procure  the  restoration  of  the  Irish 
Parliament." 

Here  he  takes  his  stand,  and  denies 
nothing,  but  justifies  what  he  has  done. 
Now,  observe,  all  this  is  addressed,  not 
to  the  Court,  but  to  the  jury.  He  then 
dwells  on  his  description  or  definition  of 
conspiracy ;  then  in  p.  607,  he  adverts  to 
the  evidence  that  had  been  adduced, 
which,  he  says,  consists  of  two  subjects — 
the  meetings  and  the  newspapers.  Again, 
p.  613,  he  proceeds  thus : 

"  I  have  now  done  with  these  meetings,  and  I 
ask  you,  what  evidence  are  they  of  the  existence 
of  a  conspiracy  ?  Well,  as  I  said  before,  I  will 
leave  those  meetings,  and  come  to  the  next 
evidence  as  to  this  conspiracy — which  is  the 
newspapers.  I  will  take  up  the  general  nature 
of  the  evidence  in  this  respect,  and  I  submit  to 
you,  that  with  the  exception  of  the  speeches 
proved  to  have  been  delivered  by  me,  those 
newspapers  are  no  evidence  against  me ;  and 
see  what  a  circle  is  pointed  out  for  you  to  travel 
over,  so  far  as  they  are  concerned.  Are  you  to 
go  round  and  spell  out  conspiracy?  for  they 
are  not  evidence  unless  there  be  conspiracy.  I 
leave  that  to  the  Court  as  matter  of  law." 

This,  I  believe,  was  the  passage  that 
induced  my  Brother  Perrin  to  say  O^Goii' 
neU  made  the  objection.  With  all  due 
respect  to  him,  that  is  not  the  objection 
in  question,  nor  in  fact  any  objection  at 
all,  nor  a  position  which  I,  as  one  of  the 
Court,  would  controvert.  On  the  con- 
trary, I  concur  in  the  statement,  that 

(a)  See  above,  p.  478. 
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nnlesB  there  be  conspiracy,  the  news- 
papers are  not  evidence  against  O^ConmU; 
out  I  take  the  converse  of  the  proposition 
which  O'GonneU  appears  to  concede,  that 
if  there  be  proof  of  conspiracy,  they  are 
evidence  against  him.  The  point  on 
which  we  differ  is,  as  to  our  view  of  con- 
spiracy— 0*ConneU  insisting  there  can  be 
no  conspiracy  unless  there  be  secrecy — I 
being  of  opinion,  that  however  frequently 
secrecy  muy  occur,  as  an  element  m  con- 
spiracy, it  is  not  a  necessary  iugi-edient, 
but  that  conspiracies  may  and  have  taken 
place  without  it. 

In  his  address  to  the  jury,  O'CormeU 
accuses  the  Crown  of  arguing  in  a  circle, 
as  regards  the  newspapers.  The  fact  is 
not  so,  because,  independently  of  news- 
papers not  printed  by  the  traversers 
themselves,  there  was  abundant  evidence 
to  go  to  the  jury  against  them  all  of  the 
existence  and  partaking  in  the  conspiracy 
and  common  illegal  design ;  which  being 
once  established  in  the  mind  of  the  jury, 
the  newspapers  published  by  any,  m 
furtherance  of  the  common  design,  are 
evidence  against  all ;  and  so  they  appear 
to  have  been  treated.  Addressing  the 
jury  on  their  weight,  O'ConneU  says : 

**  What,  after  all,  have  those  newspapers  done? 
Of  what  have  they  been  guilty  ?  Of  publishing 
a  parcel  of  speeches,  which  1  question  if  anj 
one  of  them  would  be  remembered  if  it  were  not 
for  this  trial.  It  is  giving  fictitious  and  absiu-d 
importance  to  these  newspapers.  They  pro- 
duced no  deleterious  effect  whatsoever.  The 
Attorney  General  hin>self  has  admittted  the 
peaceable  nature  of  my  intentions ;  and  nothing 
could  be  more  lair  than  the  reading  of  those 
portions  of  the  newspapers  which  showed  this." 

In  p.  615,  he  says  : 

"  My  Lords,  it  has  been  proved  sufficiently 
in  the  newspapers  that  no  man  ever  possessed 
so  much  of  public  confidence  as  I  do.*' 

In  p.  619,  he  says : 

*'  Gentlemen,  there  is  another  matter  to  which 
I  would  wish  to  call  your  attention — my  constant 
avowed  allegiance  to  the  Sovereign ;  that  you . 
will  find  in  all  the  newspapers.*' 

The  fair  result  of  all  this  I  consider 
not  an  objection  to  the  admissibility  of 
the  newspapers,  but  a  resort  to  them  on 
hifi  own  behalf.  I  am  of  opinion  that  this 
subject  affords  no  grounds  for  a  new  trial. 

Then  as  to  Tierney,  his  speech  on 
October  3rd  was  delivered  in  presence  of 
O'Connell  and  most  of  the  other  traver- 
sers, and  followed  two  days  after  their 
inflammatory  and  exasperating  speeches 
at  Mullaghmasfc.  The  jury  were  directed 
to  consider  the  nature  and  character  of 
that  speech,  and  how  far  the  object  of 
that  speech  fell  in  with  and  partook  of 
the  nature  and  objects  of  the  speeches  at 
Mullaghmast,  and  were  evidence  of  the 


general  nature  of  a  common  design.  [Reada 
speech.]  Had  he  any  common  design,  in 
communicating  these  particulars,  of  ex- 
citing discontent  and  hatred  between  the 
Irish,  upon  whom  these  murders  and  rob- 
beries were  said  to  have  been  committed, 
and  the  English,  which  had  lone  been  for- 
gotten, but  which  were  revived  by  him  P 
He  gives  a  tissue  of  stories  relating  to  the 
battle  of  Benburb,  the  battle  of  the  Yellow 
Ford,  and  others,  in  which  he  states  that 
the  Irish  were  victorious,  and  that  the 
English  were  defeated  with  great  slaugh- 
ter. Why  did  he  introduce  these  topioe  P 
Was  it  for  the  purpose  of  showing  that  in 
former  times  the  Irish  were  brave,  and 
that  they  were  (as  he  prefaces  his  state- 
ment by  saying)  **  the  first  to  resist  and 
the  last  to  yield  "  P  or  were  these  facte  of 
English  perfidy  and  English  cruelty,  of 
Irish  victory  and  English  failure,  brought 
forward  for  the  purpose  of  promoting 
Christian  charity  and  peace,  after  the 
lapse  of  a  period  of  between  two  and 
three  hundred  years  P  He  concludes  the 
statement  of  those  facts  thus:  "Mr. 
Chairman,  in  the  name  of  the  county  I 
am  from,  and  particularly  of  my  own 
parish,  Clontibret,  where  a  hundred 
fights  were  fought,  permit  me  to  hand 
you,  in  the  name  of  that  parish,  in  the 
name  of  that  people,  the  cnildren  of  the 
men  that  fought  the  battle  of  victory  un- 
assisted from  any  other  locality,  bat 
being  of  the  North,  and  of  that  county 
alone — permit  me,  in  their  names  and  in 
my  own,  to  have  the  honour  of  handing 
to  you  ninety-two  pounds."  He  then 
entered  the  Association  as  a  member  ;  he 
was  received  with  acclamation,  and  that 
which  he  had  been  detailing  to  then)  was 
adopted  by  them,  and  received  with  un- 
bounded applause.  Did  he,  or  did  he 
not,  adopt  the  objects  and  views  of  that 
Association  with  u*Gotm€U  and  the  other 
members  now  accused  with  him  P 

It  appears  to  me  that  there  was,  I 
should  say,  strong  evidence  to  go  to  a 
jury  of  a  common  criminal  design  for  a 
common  criminal  pui'pose,  to  be  inferred 
from  community  of  object,  between  the 
speeches  made  by  the  other  conspirators 
at  Mullaghmast  on  the  1st  of  October, 
and  the  speech  made  by  Tierney,  in  Dub- 
lin, on  the  3rd  October;  ana  there  is 
flirther  evidence  of  the  same  firom  what 
followed  on  the  delivery  of  Tiemey'a 
speech.  The  speeches  are  not,  it  is  true, 
identical,  but  they  are  ejuedem  generis,  to 
be  left  to  the  jury  as  indicative  of  the 
common  illegal  purpose,  the  exciting  dis- 
affection and  hatrea,  as  much  as  if  Tier* 
ney's  speech,  instead  of  the  battles  of 
Benburb  and  the  Yellow  Ford,  and  the 
murder  and  treachery  to  Hugh  Jfoc- 
mahon,    had    given    the    history   of  the 
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mnrder  and  massacre  and  treachery  at 
Mnllaghmast.  I  am  therefore  of  opinion 
that  the  verdict  of  the  jury  with  regard  to 
Tiemey  was  well-founded. 

On  the  remainin|;^  subjects  contained  in 
the  respective  notices  for  a  new  trial,  I 
persevere  in  the  course  I  have  hitherto 
pursued.  I  forbear  from  further  com- 
ment, but  concur  with  the  judgment  of 
the  Court. 

Attorney  General :  After  what  has  been 
suggested  b^  two  members  of  the  Court, 
it  18  not  my  intention  to  call  for  judgment 
against  Thomca  Tiemey. 

Cbampton,  J. :  As  this  course  is  pursued 
with  respect  to  this  particular  traverser, 
I  have  to  observe  that  my  opinion  concurs 
with  my  brother  Burton  and  my  Lord 
Chief  Justice^  in  refusing  the  application 
for  a  new  trial  for  the  ouier  traversers. 

May  26. 
Motion  to  amend  the  Poatea, 

Whiiesidey  Close  with  him,  moved  for  a 
return  in  the  shape  of  an  amendment  of 
the  postea,  that  certain  facts  might  be  put 
upon  the  record — 1st,  the  extension  of 
the  term  in  vacation ;  2nd,  the  separation 
of  the  jurors ;  3rd,  that  the  verdict  may 
be  entered  in  accordance  with  the  finding. 

Counsel  read  an  affidavit  of  W.  Ford, 
the  traversers'  attorney,  stating  that,  pur- 
suant to  an  order  of  the  Court,  he  had 
obtained  a  copy  of  the  issues  sent  up  to 
the  jury  and  their  findings  thereon,  and 
had  subsequently  obtained  a  copy  of  the 
postea;  and  that  the  verdict  entered  on 
the  postea  differed  from  the  finding  of  the 
jury  on  the  issues  ;  and  that  it  was  neces- 
sary for  the  defence  of  the  traversers  to 
enable  them  to  move  in  arrest  of  judg- 
ment that  tAie  postea  should  be  amended. 
The  consent  or  the  traversers  to  the  sepa- 
tion  of  the  jury  is  no  bar  to  the  applica- 
tion. In  .fiiefli  V.  Kinnear'  (a)  Lord  Ten^ 
terden  savs :  ''A  counsel  in  a  criminal 
case  ougnt  not  to  be  asked  to  consent  to 
anything. "  The  postea  states  that  the  jury 
obtained  leave  to  withdraw;  it  should 
state  that  they  actually  did  withdraw. 
The  statement  that  the  sittings  of  the 
Court  were  duly  continued  is  evasive.  As 
t3  the  indictment  issue  paper  and  finding, 
we  say  that  there  was  a  partial  finding, 
not  a  special  verdict.  The  verdict  should 
be  entered  from  the  issue  paper  in  the 
words  the  jury  have  found,  not  as  the 
Clerk  of  the  Crown  has  framed  it.  The 
jury  have  not  found  the  intent  as  set  out 
in  me  finding. 

Attorney  General:  This  application  is 
without   precedent.      It  never  was    the 

(a)  S  B.  ft  Aid.  46S. 


practice  to  allow  these  amendments  after 
the  first  four  days  of  term.  The  record 
in  Bex  v.  Kinnear  show  that  it  was  usual 
for  jurors  in  misdemeanor  to  separate.  ' 
The  postea  has  been  correctly  made  up ; 
Bex  V.  Garlile.(a) 

Pennepather,  L.  J.C.  :  This  motion  can- 
not be  granted  without  violating  a  com- 
pact made  by  the  respective  counsel  at 
the  trial,  as  to  permitting  the  jury  to 
separate ;  there  is  no  reason  to  alter  the 
vostea,  for,  first  the  application  should 
nave  been  made  in  the  first  four  days  of 
the  last  term.  The  motion  to  set  aside 
the  verdict  was  grounded  on  the  postea  as 
it  then  stood,  and  the  traversers  cannot 
now  quarrel  with  it. 

BuKTON,  Cbampton,  and  Peeein,  JJ., 
concurred,  the  last  observing :  As  to  the 
alteration  of  the  finding,  I  think  the 
application  is  founded  on  a  mistaken 
notion  of  the  issue  paper ;  that  is  but  an 
abstract  sent  up  to  the  jury,  a  memoran- 
dum for  their  convenience  to  mark  the 
several  parts  of  the  charge  on  which  they 
find  the  defendants  guilty  or  not  guilty : 
and  when  the  Clerk  of  the  Crown  receives 
the  abstract,  it  is  his  duty  to  ask  the  jury 
if  they  find  guilty  in  manner  and  form  as 
charged.  This  part  of  the  application 
should  therefore  be  refused,  no  matter 
at  what  time  made. 


May  27. 
Motion  in  abebst  op  Judgment. 

Sir  Coleman  O'Loghlm,  on  behalf  of 
Daniel  0*  Connelly  moved  to  arrest  judg- 
ment on  two  grounds :  first,  that  the 
caption  was  bad  in  form  ;  and,  secondly, 
that  the  traversers  had  not  been  found 
guilty  of  any  indictable  offence. 

The  caption  states  that  the  indictment 
was  found  upon  the  oath  and  affirmation 
of  twelve  good  and  lawful  men,  then  and 
there  sworn  and  affirmed ;  but  it  does  not 
state  who  were  sworn  and  who  affbrmed ; 
and  whether  those  who  affirmed  had  a 
right  to  do  so.  In  support  of  the  objection, 
counsel  cited  Bex  v.  Dan(h)  and  con- 
tended that  6  &  7  Vict  c.  86,  did  not 
apply  to  a  case  like  the  ])resent.  As  to 
the  indictment,  the  first  five  counts  are 
bad  for  duplicity,  2  Gah.  Cr.  Law,  204 ; 
Arch,  Cr,  Pi,  61 ;  Bex  v.  In?Mhitants  of 
Trowhridge{c) ;  Bex  v.  Cranbume{d) ;  Bex 
V.  Boberts(e) ;  Bex  v.  Pollman{f) ;  1  Chit 


(a)  2  B.  &  Ad.  362. 
(6)  1  Moo.  C.  C.  427. 
(c)  7  B.  &  C.  252. 
id)  13  St.  Tr.  234. 
(e)  Cartb.  226. 
(/)  2  Camp.  229. 
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Or.  Law,  16S-250;  Bex  v.  Turner(a). 
Secondly,  the  indictment  does  not  dis- 
olose  a  legal  crime.  Connsel  referred  to 
33  Edw.  1  {Ordin,  de  Consp.),  and  cited, 
Bex  V.  Tumerih) ;  Bex  v.  K%chardson{c) ; 
Bex  T.  Mawhey{d) ;  O'MeaUy  v.  Newellie) ; 
Hayes  Cr,  Law.  623,  n.d. ;  Bex  v.  Law' 
leyif);  Bex  v ,  Joliffe(g)  \  Bex  y.  De  Beren- 
ger{h);  1  Hawk  P.  0.  644;  2  /Storfc. 
on  Slan,  220 ;  E«b  v.  Varigha/n(i) ;  Cliford 
V.  Brandonij) ;  6  TTen^tiHwifc'^  Pleading. 
446;  Fert«*6  v.  CiiveW ;  Eeaj  v.  Ed- 
woA'deiJ) ;  .B«p  v.  TaArrant(m) ;  JB«aj  v. 
TTomeCn) ;  2  East  P.  C.  823 ;  2  Ofci^.  Or. 
2yatf7,  36 ;  Bex  v.  Diaj<m(o) ;  Bexy,  Lymeip) ; 
E«B  V.  ByweUiq)  ;  5«b  v.  BisjpaX(r) ;  Poul- 
^er*«  ca<6(«) ;  Bex  v.  5e«7ar(i(0 ;  Bex  v. 
Bier«(t*);  .Bear  v.  Knight(v)',  Bex  v.  0^ee«e(ti;); 
£e^  V.  Vincent(x) ;  JBeaj  v.  Beeves(y) ;  Eeos 
V.  PAiZZip»(2) ;  Bex  v.  Oriffith{a>a) ;  Ease  v. 
Loughna/nQjb) ;  JJcas  v.  /S!parZin^(cc). 

Fitzgibhon  applied  that  counsel  for  each 
tra-verser  might  be  heard. 

The  Cotirt :  We  cannot  hear  more  than 
two  counsel  on  this  motion.  The  rule  of 
the  Court  is  against  such  an  application. 

The  Solicitor  General  was  then  heard  on 
behalf  of  the  Crown,  and  was  replied  to  by 
Mr.  Macdonogh ;  and  the  Attorney  General 
had  the  final  reply. 

The  following  authorities  were  referred 
to  for  the  Crown,  as  to  the  caption : — 
Anonymousidd) ;  Dick.  Qua/r,  8ess.  109.  As 
to  the  indictment: — 1  OhU.  Cr.  Law, 
169-170 ;  Beg.  v.  Vi/nc&ni{ee) ;  Beg.  v.  8hd- 

(a)  1  Chit  Rep.  58. 

(6)  18  East,  228. 

(c)  1  M.  &  B.  408. 

(d>  6  T.  R.  619. 

(e)  8  East,  365. 

(/)  2  Str.  904. 

ig)  4  T.  R.  285. 

(A)  8  M.  &  S.  67. 

(i)  4  Burr.  2494. 

\j)  2  Camp.  369. 

(k)  4  Burr.  2472. 

(/)  8  Mod.  821. 

(m)  4  Burr.  2106. 

(n)  1  Str.  644. 

(o)  3M.  &S.  11. 

(p)  2  T.  R.  733. 

(<7)  1  Starkie,  402. 

(r)  8  Burr.  1820. 

(s)  9  Rep.  56,  c. 

(0  1  A.  &  E.  706. 

(u)  1  A.  &  E.  828. 

(y)  1  Ld.  Raym.  529. 

(lo)  4  B.  &  C.  902. 

(x)  9  C.  &  P.  91. 

(y)  2  Peake  N.  P.  C.  86. 

(z)  6  East,  474. 

{^ad)  Vem.  &S.  612. 

(66)  1  Cr.  &  Dix,  C.  C.  79. 

{cc)  1  Str,  497. 

(dd)  9  C.  &  P.  78. 

(ee)  9  C  -i  P.  275. 


lard  (a) ;  Bex  v.  Hollingbwry  (6) ;  Bex  v. 
jEKn<%(c);  Bex  v.  GiU{a)',  Beg.  t. 
Parker{e) ;  Beg.  v.  Pwrchaseif) ;  2  Leaeh^ 
799;  BusseU  Cr.  Law,  695.  n.;  JETtm^t 
case  (g). 

[Peknefathee,  L.  C.  J.,  gave  judgment 
refusing  the  motion.  Tne  caption  is 
drawn  up  in  accordance  with  the  uniyerFal 
practice  in  England  and  Ireland.  The 
objection  for  duplicity  only  applies  to  the 
first  five  counts;  it  is  now  too  late  for 
such  an  objection  to  be  taken;  further, 
the  ofiences  charged  in  the  same  count 
are  all  ejusdem  generis,  and  therefore 
there  is  no  occasion  for  applying  the 
doctrine  of  duplicity.    Bex  v.  Forbes, 

If  any  one  count  of  the  indictment  is 
good,  the  Court  will  not  arrest  judgment. 
(The  learned  judge  went  through  four  oat 
of  the  five  charges  in  the  first  count,  and 
observed:)  I  think  it  only  necessary  to 
state  them  seriously,  to  convince  the  most 
unobservant  persons  of  the  iniquity  of 
this  conspiracy.] 

But  there  is  another  charge  ;  it  is  that 
which  avers  that  they  have 

*'  conspired  to  canse  and  procnre  divern  sub- 
jects of  the  Queen,  unlawfully,  maliciously,  and 
seditiously,  to  meet  and  assemble  together  in 
large  numbers  at  various  times,  and  at  different 
places  in  Ireland,  for  the  unlawiful  and  seditious 
purpose  of  obtaining  by  means  of  the  intimida- 
tion  to  be  thereby  caused,  and  by  means  of  the 
exhibition  and  demonstration  of  great  physical 
force,  at  such  assemblies  and  meetings,  changes 
and  alterations  in  the  Government,  laws,  and 
constitution  of  this  realm  as  by  law  established." 

Why,  during  the  progress  of  this  trial 
we  have  heard  a  great  deal  of  discussion 
as  to  the  influence  of  public  opinion  and 
the  right  of  the  subject  1o  entertain  pMur- 
ticular  opinions,  and  to  endeavour  to  bring 
others  over  to  such  opinions  if  he  dia 
not  interfere  with  public  rights.  But 
what  is  the  meaning  of  this  proposition  ? 
That  it  is  perfectly  lawful,  perfectly  con- 
stitutional, that  laws  are  to  be  passed 
without  bias,  without  force,  and  without 
fear.  Can  they  be  said  to  be  so,  if  the 
Legislature  are  to  be  overawed  by  the 
proceedings  of  conspirators,  by  the  means 
of  immense  masses  of  persons  collected 
together  through  their  desire  and  by  their 
command,  wititi  the  view  and  for  the 
express  purpose,  of  thereby  causing  and 
procuring  alterations  to  be  made  m  the 
laws  and  constitution  P    Is  that  free  dis- 


(a)  Ibid.  276. 
(6)  4  B.  &  C.  829. 
(c)  Batty,  509. 
{d)  2  B.  &  Aid.  204. 
(e)  8  Q.  B.  298. 
(/)  Car.  &  M.  620. 
0/)  8  B,  St  Aid.  567. 
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cnssion  P  Is  the  Legislature  to  be  placed 
in  the  sitaation  of  legislators,  sworn  to 
pass  laws  for  the  benefit  of  the  kingdom 
at  large ;  and  are  thej  to  be  told  they  are 
to  act  under  the  direction  and  command 
and  fear  of  those  hundreds  of  thousands 
who  are  thus  assembled  together  for  some 
purpose  or  another,  of  which  they  were 
to  take  notice  P 

Now,  that  is  one  of  the  offences  of  which 
those  persons  have  been  severally  and 
respectively  found  guilty,  and  yet  we  are 
tola  that  there  was  no  legal  offence,  but 
that  this  was  perfectly  constitutional.  We 
do  not  want  to  discuss  again  the  question 
as  to  what  the  particular  definition  of  a 
conspiracy  is,  whether  it  must  of  neces- 
sity be  a  conspiracy  by  agreement  to  do 
an  illegal  thing  or  a  criminal  thing — that 
is  not  necessary  for  us  to  discuss,  though 
if  I  were  to  give  an  opinion  upon  it,  I 
should  decidedly  say  there  were  cases  in 
abundance  in  which  it  was  laid  down, 
that  there  are  many  things  which  an 
individual  by  himself  may  do,  if  he  thinks 
proper,  and  which  would  be  in  no  way 
criminal,  yet,  if  he  associates  and  con- 
spires with  another  to  do  the  same 
thing,  such  a  thing  would  become 
criminal  by  virtue  of  that  conspiracy. 
That  is  my  view,  and  so  far  from  being  of 
opinion  that  there  is  no  offence  spread 
upon  the  face  of  this  indictment,  I  am  of 
opinion  that  there  are  several  offences 
stated  and  laid  therein  of  a  grave,  serious, 
and  dangerous  character.  I  should  say 
there  is  sufficient  in  almost  every  one  of 
the  counts  to  sustain  this  indictment,  even 
though  on  one  or  more  of  them  there 
might  be  a  difficulty  arising,  more, 
pernaps,  from  the  ingenuity  of  counsel 
than  from  the  real  merits  of  the  case. 
But  if  there  were  an  objection  to  the  first 
five  or  six  counts,  or  any  of  them,  of  the 
nature  suggested,  it  would  be  easy  to 
avoid  discussion,  to  pass  them  all  by  and 
take  any  of  the  remaming  counts.  There 
are  these  grave  and  dangerous  offences 
set  out  in  a  way  which  requires  no  further 
certainty ;  the  jury  have  convicted  upon 
every  one  of  them,  and  I  cannot  see  why 
judgment  should  be  arrested. 

It  is  said  that  there  is  a  want  of  certain- 
ty(a)  or  a  want  of  particularitv,  because  in 
stating  the  conspiracy  the  indictment  has 
not  stated  the  mode  of  carrying  it  into  ef- 
fect, and  because,  when  it  stated  the  means 
of  doing  it  were  by  inflammatoiy  speeches, 
it  had  not  set  out  what  the  words  and 
speeches  were.  I  cannot  conceive  that 
necessary  in  the  instance  now  under  con- 
sideration ;  the  thing  was  prospective.  It 
was   not    descriptive  of  events   already 


(a)  See  the  opinion  of  the  judges  bel<Mr, 
p.  779. 


passed,  but  descriptive  of  future  events 
that  were  to  be  brought  into  operation  by 
persons  who,  alone,  were  capable  of  saying 
the  mode  and  extent  of  the  speeches  they 
intended  to  make.  There  appears  to  be  a 
distinction  between  an  indictment  de- 
scribing matters  of  fact  which  had  taken 
place,  and  events  that  were  to  follow ;  the 
former  must  be  stated  with  clearness  and 
certainty.  Upon  these  grounds  I  am  of 
opinion  that  there  is  no  reason  for  the 
Court  to  say  that  the  judgment  ought  to 
be  arrested. 

BuKTON,  J.,  having  concurred,  Ckamp- 
TON,  J.,  in  giving  judgment  said:  I  pass 
to  the  other  and  more  important  branch 
of  this  objection,  which  is,  that  no  charge 
amounting  to  an  indictable  offence,  is 
disclosed  by  this  indictment.  This  is, 
indeed,  a  strong  and  startling  proposition 
of  the  defendants*  counsel ;  and,  to  exhi- 
bit it  in  its  true  character,  let  me  here 
unfold  from  the  record  the  substance  of 
that  charge,  which  is  thus  said  to  involve 
no  criminality  whatever  in  it.  It  is  this, 
— that  it  is  no  crime  to  conspire  to  create 
disaffection  in  the  Queen's  subjects,  to 
excite  hostility  and  hatred  towards  the 
Government  and  constitution,  to  excite 
hostility  in  the  Irish  people  towards  their 
fellow-subjects  of  England,  to  excite  dis- 
affection in  the  Queen's  army,  to  prejudice 
the  administration  of  justice  by  bringing 
the  established  tribunals  of  law  into  dis- 
repute, and  to  assemble  multitudinous 
masses  of  persons,  at  different  times  and 
different  places,  to  be  excited  and  agitated 
by  seditious  speeches  and  publications, 
for  the  purpose  of  intimidating  the 
Government  and  both  Houses  of  Parlia- 
ment, and  thereby  procuring  important 
changes  in  the  laws  and  constitution  of 
the  realm.  We  are  gravely  told  in  this 
Court  of  law,  that  tlSre  is  nothing  cri- 
minal in  a  conspiracy,  unlawfully  and 
seditiously,  to  take  all  this  series  of  sedi- 
tious proceedings.  Now,  I  must  say  that 
a  more  monstrous,  a  more  unfounded,  or 
a  more  unconstitutional  doctrine  never 
was  propounded  in  or  out  of  any  Court  of 
Justice.    But  I  go  on  to  the  inoictment. 

In  order  to  maintain  this  novel  and 
dangerous  proposition,  the  counsel  are 
driven  to  the  necessity  of  inventing  a 
new  definition  for  the  crime  of  conspiracy. 
They  reject  the  old  and  established  den- 
nition,  because  it  is  inconsistent  with 
their  argument.  The  old  definition  tells 
us  that  conspiracy  is  an  agreement  to 
effect  an  unlawful  object,  or  to  effect  a 
lawful  object  by  unlawful  means;  and 
this  is  the  definition  we  find  in  all  our 
elementary  writers,  and  in  all  the  cases 
which,  during  this  discussion,  have  been 
cited  by  the  counsel  on  both  sides — not 
excepting  the  very  late  case  of  The  Queen 
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V.  0'Corknor,{a)  bo  much  relied  upon  by 
the  defondaiits'  counsel.  There  Mr.  Baron 
Eolfe  lays  down  the  doctrine  of  conspiracy, 
exactly  as  all  other  iadges  before  him  had 
done,  and  never  thought  of  this  new- 
fangled definition  of  conspiracy,  as  now, 
for  the  first  time,  laid  down  by  counsel  in 
this  Court. 

The  argument  upon  this  matter  appears 
to  be  rested  upon  two  radical  mistakes — 
two  mistakes  in  point  of  law.  The  first 
mistake  is  that  in  order  to  make  a  com- 
bination amount  to  a  conspiracy,  the  act 
agreed  to  be  done  to  effect  the  common 
object  must  be  an  indictable  offence.  The 
second  mistake  is  that  the  acts  by  which 
the  objects  of  the  conspiracy,  as  charged 
by  this  indictment,  were  to  be  effected, 
are  not  criminal  or  indictable  acts. 

This  novel  definition  of  conspiracy  (I 
think)  is  not  only  newly  made — and  newlj 
made  for  this  particular  case — but  it  is 
utterly  irreconcilable  with  numerous  au- 
thorities referred  to  during  this  discussion, 
and  with  the  principles  and  reasoning 
upon  which  all  those  cases  are  founded. 
Many  of  these  are  cases  of  conspiracies  to 
effect  a  purpose  by  acts  which  could  not 
be  made  the  subject  of  any  indictment — 
bv  acts  which,  done  without  any  com- 
bination, are  in  themselves  lawful.  The 
case  of  the  cardmakers — the  case  of  offi- 
cers simultaneously  resigning  their  com- 
missions —  the  case  of  the  Cambridge 
tailors,  and  many  others,  are  cases  of  this 
description.  In  opposition  to  this  new 
doctrine,  I  should  say  that  the  ffist  of 
conspiracy  lies  in  the  act  of  combining, 
and  in  the  motive  to  injure ;  and  though 
the  acts,  separately  taken,  may  not  be 
illegal  in  themselves,  yet,  if  several  per- 
sons will  combine  to  do  such  acts  for  the 
purposes  of  injury,  then  the  idea  of  con- 
spiracy is  filled  up.  I  will  not  sajr  every 
kind  of  iiyury — but  when  the  injury  in- 
tended is  an  injury  to  the  Crown,  or  the 
public  at  large,  is  an  iiyury  to  religion 
or  to  public  morals,  or  to  public  decency, 
or  to  the  important  rights  of  individuals  ; 
the  combination  to  work  such  an  injury, 
or  to  use  such  means  to  effect  a  purpose 
of  any  kind,  amounts  to  a  conspiracy.  I 
have  nere  enumerated  (as  the  elementary 
writers  do)  several  classes  or  heads  of 
conspiracy,  in  addition  to  that  class  or 
head  which  effects  its  object  by  means  of 
criminal  acts ;  but  the  learned  counsel  for 
the  defendants  would  cut  off  at  once  all 
the  other  heads  of  conspiracy,  and  retain 
but  the  one  head  or  class,  viz.,  those  whose 
object  is  to  be  achieved  by  the  medium  of 
indictable  offences ;  and  this  same  view  of 
the  nature  of  conspiracy  is  that  taken  by 
Mr.  Baron  BfOl/e,  in  that  able  charge  of 


(a)  4  St.  Tr.,  N.  S,  985. 


his,  which,  with  Sir  John  Bayley'9  cbftrge, 
in  Bex  v.  Hunt,  are  held  up  to  us  as  the 
model  charges  to  which  all  future  charges 
are  to  be  conformed.  That  learned  judge 
illustrates  the  subject  thus : 

"  You  may  refuse  to  deal  with  your  baker, 
and  so  may  others ;  bat  if  you  combine  with 
others  not  to  deal  with  him,  and  to  do  what  is 
in  your  power  to  prevent  others  dealing  with 
him,  though  the  act  of  each,  taken  separately, 
would  be  lawftil,  yet  the  agreement  J9  to  act  in 
combination,  makes  a  conspiracy." 

The  second  mistake  in  the  argument, 
founded  upon  definition  of  conspiracy,  is 
its  assertion  that  the  acts  charged  upon 
this  indictment  to  be  the  means  for 
affecting  the  common  object,  are  not 
criminal  or  indictable  acts.  What !  Is  it 
not  criminal,  unlawfully  and  seditiously, 
to  assemble  vast  multitudes  together ;  to 
excite  them  bv  seditious  and  inflammatory 
speeches  and  libels  to  hostility  to  the 
(Government  and  the  legislature,  with  the 
avowed  intention  thereby  to  intimidate 
the  Government  and  the  Houses  of  Par- 
liament, and  thus  compel  a  repeal  of  the 
Act  of  Union P  "But,  forsooth,  these 
vast  assembles  are  legal;  thev  are  un- 
armed, peaceable,  orderly,  and  obedient 
to  the  voice  of  their  pacific  leader,  who 
commands  them  to  ooey  the  law  and 
commit  no  breach  of  the  peace,  and,  there- 
fore, there  can  be  no  intimidation — it  is 
repugnant  to  suppose  there  could." 

Tis  true  mere  numbers  will  not  make 
illegality;  nor  can  armed  numbers,  oer 
«0,  make  an  assembly  unlawful.  Multi- 
tudes may  meet  together  for  innocent, 
nay,  for  laudable  purposes,  and  we  often 
see  numerous  bodies  of  armed  men  as- 
sembled on  parade,  and  ;these  armed 
numbers  are  a  terror  only  to  the  disloyal. 
But  may  not  this  regularity,  this  order 
and  perfect  obedience  of  these  pacific 
masses  to  the  voice  of  their  great  leader 
and  his  officers,  be  a  demonstration  more 
formidable  to  thinking  men  and  to  the 
Government  of  the  country  than  the 
casual  assemblages  of  riotous  and  tumnl- 
tuous  bodies,  however  numerous  and  mis- 
chievous those  latter  mav  be  P  Whatever, 
therefore,  be  the  true  cnaracter  of  these 
monstrous  meetings,  the  assembling  of 
them  for  the  purposes  and  with  the  un- 
lawful and  seditious  motives  established 
by  the  verdict  now  before  us,  and  the 
other  seditious  acts  disclosed  by  this  in- 
dictment, appear  to  me  to  be  in  them- 
selves illegal  acts — acts  of  a  highlv  cri- 
minal character— and  I  add,  it  would  be 
a  serious  reproach  to  our  law  if  such  acts 
did  not  amount  to  indictable  offences — 
sedition  and  libel  would  then  have  a  legal 
license  to  protect  them ;  but  it  is  an  error 
to  suppose  that  the  law  can  only  deal 
with  acts  of  violence  and  force ;  its  arm 
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is  neither  bo  short  or  bo  weak  that  it  can- 
not  reach  and  chaBtise  also  snoh  practices 
as  these.  The  common  law  of  this  realm 
is  (and  I  trast  ever  will  be  found  to 
be)  strong  enough,  and  comprehensive 
enough,  to  restrain  and  punish  every 
invasion  upon  the  laws  and  constitution 
of  the  realm,  whether  that  invasion  be 
attempted  by  force  or  by  fraud. 

On  tne  whole,  I  am  clearly  of  opinion  that 
we  cannot  arrest  the  judgment  in  this  case. 

Perbin,  J.,  having  stated  the  effect  of 
the  several  counts,  said:  It  appears  to 
me  that  they  each  charge  a  confederacy 
to  do  and  effect  a  highly  criminal  act  or 
matter,  viz.,  to  effect  what  could  not  be 
without  offence,  assemblies  of  large  bodies 
and  masses  of  people  in  order  and  so  as  to 
excite  and  cause  intimidation  by  the  ex- 
hibition and  display  of  their  numbers  and 
force,  to  such  a  degree  as  to  compel  or 
thereby  to  obtain — it  is  the  same  tning — 
changes  in  the  laws,  Government,  and 
constitution.  Suppose  an  assembly  of  a 
large  mass  of  people,  so  large  as  by  its 
numbers  to  be  formidable  and  capable  of 
exciting  intimidation  and  dread  either  in 
the  well-affected  members  of  the  com- 
munity, or  in  the  Parliament,  or  in  the 
executive  Government,  calling  for,  and 
declaring  that  they  would  have,  an- 
nouncing an  intention  to  obtain,  a  change 
in  the  laws,  government,  and  constitution, 
not  by  petition  to  Parliament,  but  by  the 
intimidation  and  dread  they  were  capable 
of  exciting  of  their  thews  and  sinews, 
and  holding  out  that,  if  their  views  or 
demands  were  not  met  or  conceded,  they 
would  again  assemble.  It  does  appear 
to  me  that  such  an  assembly,  armed  or 
unarmed,  would  be  an  illegal  assembly, 
and  that  every  member  of  it  would  com- 
mit an  indictable  offence — ^that  it  would 
be  most  dangerous  is  obvious.  Such  an 
assembly,  c^lected  in  order  to  create 
intimidation — that  is  dread  of  their  phy- 
sical force  and  means  of  intimidation,  or 
violence — that  is,  of  using  such  force,  and 
by  that  intimidation,  by  the  dread  and 
apprehension  of  the  force  exhibited,  of 
the  resort  to,  and  use  thereof,  to  obtain 
or  compel,  or  exhort  the  changes  demanded 
or  required,  would  appear  to  me  to  be 
collected  to  display,  in  the  demonstration 
of  physical  force,  nothing  short  of  the 
power  of  insurrection  for  the  purpose  of 
causing  the  changes  sought  thereby,  and 
by  intimidation,  menace,  or  dread  of  in- 
surrection. An  offence  next  in  degree, 
the  next  step,  to  the  offence  of  using  such 
power  and  means  for  that  purpose  is  to 
threaten  so  to  use  it  if  demands  be  not 
conceded—  to  threaten  insurrection  or  civil 
war,  collecting  and  exhibiting  the  dan- 
gerous means  to  do  so^and  would  be  a 
misdemeanor  on  the  verge  of  treason. 


A  conspiracy  to  collect  and  induce  large 
bodies  of  the  people  so  to  assemble  at 
various  times  and  places  on  a  system  to 
display  their  power,  to  commit  that  dan- 
gerous offence,  in  order  to  obtain  or 
compel  changes  in  the  laws  and  Govern- 
ment, is,  in  my  judgment,  a  crime  of  no 
small  magnitude — a  conspiracy  to  carry 
out  the  intimidation,  or  the  threat  into 
action,  has  been  held  to  be  an  overt  act 
of  treason.  My  opinion  therefore  is,  that 
each  of  these  counts  does  substantially 
contain  and  charge  a  distinct  and  specific 
offence— namely,  that  of  a  conspiracy  to 
commit  a  serious  misdemeancr. 

This  doctrine  does  not,  as  supposed  in 
argument,  infringe  or  encroacn  on  the 
right  of  petition,  nor  the  right  to  assemble 
in  numbers  to  any  extent  for  that  purpose ; 
or  for  the  discussion  of  grievances — ^real 
or  supposed— in  order  thereto,  although 
it  may  remove  or  nullify  that  pretence  as 
a  cloak  or  veil  for  sedition  or  terrorism. 

These  counts  would  not  be  sustained  by 
mere  proof  of  a  combination  to  collect 
larce  assemblies,  to  discuss  and  find  fault 
with  any  law  or  statute,  to  express  and 
disseminate  disapprobation  of  tne  Union, 
to  petition  for  its  repeal,  to  express  and 
exhibit  in  stron&f  language  their  sense  of 
its  impolicy,  ana  expose  what  they  con- 
ceive, and  may  call,  its  injurious  and 
disastrous  effects,  or  the  ills  of  a  provincial 
government ;  nor  to  collect  the  people  in 
such  numbers  that  the  expressiou  of  their 
opinion  must,  from  the  mere  circumstance 
of  so  many  persons  having  so  assembled 
to  express  their  opinion,  have  great  and 
powerful  influence,  and  go  far  to  produce 
the  change  desired,  from  its  moral  weight, 
and  the  regard,  if  not  respect,  duo  to  the 
opinion  of  a  large  portion  of  the  people, 
as  well  by  those  who  entertain  different 
sentiments,  as  by  the  Government  and 
Legislature. 

If  the  evidence  were  merely  that  num- 
bers were,  or  were  to  be,  convened  by 
concert  in  large  bodies  to  declare  their 
censure  and  disapprobation  of  the  Union 
— their  anxious  desire  for  its  repeal — their 
determination  to  persist  in  application  to 
Parliament  until  their  object  was  attained ; 
that  exciting  and  inflammatory  banners 
and  placards  were  exhibited,  and  strong 
speeches  and  declarations  made  in  favour 
of  a  domestic  legislature,  and  against 
provincial  government  and  the  Legislative 
Union,  with  a  view  to  its  repeal  and 
dissolution  by  Parliament;  these  would 
not  support  or  maintain  the  charge  in 
these  counts  of  the  indictment,  which 
impute  not  merely  a  confederacy  to  collect 
large  numbers  to  express  opinions,  and  by 
the  influenoe  and  effect  thereof  to  obtain 
changes  in  the  law;  but  a  conspiracy 
by  intimidation  from  the  collection  and 
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physical  force  of  those  assemblies  to  obtain 
— that  is  to  compel — those  changes. 

The  intimidation,  the  intent  to  operate 
by  dread,  is  an  essential  part  of  the 
charge  that  must  have  been  left  to  and 
found  by  the  jury.  It  wonld  not  be  sus- 
tained by  mere  proof  of  collecting  large 
assemblies,  great  numbers  discussing 
grievances,  or  supposed  grievances,  call- 
ing for  and  requiring  in  strong  terms,  by 
petition,  or  remonstrance,  from  Parlia- 
ment, redress  and  change,  no  more  than  it 
would  necessarily  be  disproved  by  injunc- 
tions to  violate  no  law,  to  preserve  the 
peace,  to  commit  no  violence,  given  to  and 
observed  by  the  numbers  so  assembled. 
Such  might  be  part,  and  a  very  effective 
part,  of  the  means  of  intimidation,  of  the 
display  and  exhibition  of  physical  force  ; 
the  order,  system,  and  discipline,  under 
which  the  numbers  were  collected,  dis- 
persed, and  might  be  re-embodied. 

But  it  has  been  objected  that  the  means 
by  which  the  object  of  the  conspiracy  b  to 
be  effected  are  not  sufficiently  shown — 
against  whom  the  intimidation  is  in- 
tended— ^how  it  is  to  act^how  and  where 
it  is  to  produce  the  change  sought ;  that 
the  charge  is,  therefore,  vague  and  im- 
perfect ;  it  is  not  necessary  to  state  the 
particular  means  by  which  it  is  to  be  done 
— they  may  be  secret,  not  disclosed,  not 
devised,  may  be  various,  not  defined  or 
fixed  upon ;  the  eleventh  count  does  state 
by  seditious  speeches  and  publications  to 
intimidate  the  Houses  of  Parlianaent,  and 
to  produce  the  changes ;  the  sixth  and 
seventh  state,  by  intimidation  from  large 
assemblies  and  the  exhibition  of  physical 
force  to  produce  the  changes,  by  intimi- 
dation in  the  Quarter  where  the  change 
might  be  hopea  to  be  obtained,  whether 
the  Legislative,  the  Executive,  or  the 
other  subjects  of  the  Queen. 

It  is  a  mistake  to  say  that  there  cannot 
be  a  conspiracy  without  an  arrangement 
or  development  of  the  particular  means 
by  which  it  is  to  be  carried  out. 

In  my  judgment  it  is  enough  if  the 
indictment  shows  a  conspiracy  to  effect  a 
purpose  which  cannot  be  obtained  by  any 
but  criminal  means.  Whom  would  it  be 
legal  to  intimidate  for  such  a  purpose? 
The  Queen  P  the  Ministers  P  the  Lords  P 
or  Commons  P  or  the  well-affected  sub- 
jects of  Her  Majesty  P— the  means  may 
be  various ;  yet  if  all  and  every,  coming 
with  the  description  for  the  purpose,  be 
criminal,  though  the  particular  means  and 
mode  cannot  be  set  forth  with  precision 
on  the  indictment,  while  unknown  and 
undisclosed,  perhaps  not  matured  or  de- 
cided on.  a  conspiracy  to  eflect  such  a 
public  mischief  as  to  compel  a  change  of 
the  law,  Government,  or  Constitution,  not 
by  petition  to  Parliament  or  the  convic- 


tion of  its  reason  or  policy,  but  by  intimi- 
dation to  be  produced  and  impressed  by 
the  collection  of  large  masses  of  people,, 
and  the  force  thereof,  practicable  only  by 
exciting  dread  and  terror  in  general,  or 
in  the  Government  or  either  House  of 
Parliament,  is  a  formidable  offence,  and  is 
not  unprohibited  or  unrestrained  by  law, 
until  the  particular  means  of  carrying  it 
into  effect  be  matured,  determined,  dis- 
covered, and  ascertained. 

Observations  in  reference  to  this  case 
now  at  bar  of  great  weight,  have  lately 
fallen  in  another  place  from  a  person  of 
great  weight  and  authority  on  any 
constitutional  question,  deprecating  the 
generality  and  vagtieness  of  indictments 
for  conspiracy,  the  want  of  steady,  fixed, 
and  definitive  law  upon  the  subject,  and 
intimating  that  judges  have  extended  it 
beyond  its  proper  limits,  (a)  These  ob- 
Bervatidns  deserve  respect  and  attention 
in  the  proper  place.  It  may  be  right 
to  require  more  strictness  and  fulness, 
and  that  an  indictment  for  conspiracy 
shall  express  the  overt  acts  on  whicn  it  is 
to  be  maintained,  but  such  provisions, 
however  wise  and  politic,  must  be  made 
by  the  Legislature.  We  are  bound  by  the 
law  as  we  find  it  in  the  decisions  and 
judgments  of  our  predecessors ;  we  cannot 
alter  or  overrule  what  we  find  established, 
though  it  may  be  called  judge-made  law. 

Friday,  May  30, 1844.(5) 

Motion  to  stiy  Execution.— Jttdqmbkt. 

Moore  moved  to  stay  execution  of  the 
sentence  about  to  be  pronounced  pending 
a  writ  of  error.  Eeoj.  v.  WiXket  (c),  shows 
that  a  sentence  may  be  pronounced  to  take 
effect  from  a  future  day;  Eeaj.  v.  Wadr 
dvi^ton,(d) 

The  Attorney  Omeral:  That  was  from 
necessity,  because  Wilhes  was  at  the  time 
undergoing  a  previous  sentence.  This  ap- 
plication is  without  precedent,  and  would 
introduce  error  into  the  proceeding's; 
Huauenin  r»  Basely.{e) 

Whiteside,  in  reply,  read  the  order  in 
the  case  of  one  Davis,  who  was  allowed 
four  or  five  days  after  sentence  in  which  to 
surrender  to  his  gaoler,  and  referred  to 
Sir  Walter  Baleigh*8  case. 

Solicitor  General:  Baleigh  was  released 
after  judgment,  not  by  the  Court,  but  by 
the  Crown. 


(a)  See  Lord  John  Busseirs  speech  in  the 
House  of  Commons.    Hans.  vol.  72,  p.  683. 

(6)  On  the  morning  of  this  the  day  fixed  for 
sentence,  an  address  to  the  people  of^  Ireland, 
enjoining  **  peace,  order,  qaiet,  tranquility/*  \rat 
issued  by  0*Connell  and  placarded  over  Dablin. 

(c)  4  Burr.  2577. 

(d)  1  East.  172. 
(c)  15  Ves.  182. 
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Pbnnepathsb,  L.C.  J. :  This  is  an  applioa- 
t ion  without  precedent. (a)  The  dimcolty 
arises  from  the  common  law.  The  judges 
must  act  on  the  law  as  it  stands,  and  are 
not  answerahle  for  the  consequences,  how- 
ever much  they  may  regret  them.  A 
long  and  uninterrupted  course  of  practice 
is  against  the  motion.  In  the  cases  cited, 
the  prisoner  was  at  the  time  undergoing 
a  previous  sentence,  or  the  consent  of  the 
Grown  had  heen  obtained. 

Cbampton,  J.,  in  concurring,  said :  Uni- 
form usage  and  constant  practice  have 
established  the  principle  that  a  sentence 
following  a  verdict  involves  in  itself  the 
contemplation  of  immediate  punishment, 
but  in  the  present  case  we  are  called  upon 
to  pronounce  a  form  of  sentence  com- 
pletely unknown  in  the  records  of  our 
law.  I  cannot  consent  to  the  present 
motion,  and  more  than  doubt  the  juris- 
diction of  the  Court  to  comply  with  it.  It 
would  create  error  on  the  record,  or,  at 
all  events,  put  on  the  record  questionable 
matter ;  nor  should  the  Court  be  ready  to 
arrogate  to  itself  the  despotic  right  to 
keep  punishment  suspendea  over  the  head 
of  a  defendant — a  power  which,  were  it 
assumed,  in  the  present  instance,  in  mercy 
to  the  defendants,  the  Court  misht  be 
called  on  to  exercise  at  a  future  day  for 
the  Crown,  and  against  the  defendants. 

The  traversers  were  then  called  upon  to 
appear  and  receive  sentence.  O^Uonnell 
was  cheered  on  entering,  and  a  portion  of 
the  Bar  rose  and  bowed . 

BuETON,  J.,  who  was  imperfectly  heturd, 
proceeded  to  pronounce  sentence  nearly 
as  follows :  It  is  now  my  painful  duty — 
very,  very  painful  indeed,  I  feel  it — to 
state  to  the  traversers  what  their  sentence 
is.  The  main  offence  imputed  to  them  is 
that  of  attempting  the  aoolition  or  abro- 
gation of  the  Legislative  Union  by  means 
of  a  conspiracv,  not  only  to  intimidate 
and  overawe  all  the  subjects  of  the  Queen 
who  were  opposed  to  such  a  measure,  and 
to  diminish  the  respect  due  to  Courts  of 
law,  but  also  to  intimidate  and  overawe 
both  Houses  of  Parliament,  who,  together 
with  the  Queen,  form  the  Government  of 
the  count^  as  at  present  constituted. 

I  do  not  mean  now  to  go  into  the  ex- 
amination of  the  question,  how  the  offence 
of  creating  that  intimidation,  and  the 
other  particulars  of  the  conspiracy  charged 
by  the  indictment  have  been  carried  on 
and  led  to  a  conclusion.  I  have  only  to 
state  that  the  offence  is  a  very  high 
misdemeanor,  as  *  I  think  that  a  very 
slight  degree  of  reflection  indeed  must 
be  sufficient  to  show.    I  consider  also  the 

(a)  See  now  h  &  9  Vict.  c.  86.,  and  16  &  17 
Vict.  c.  32.,  staying  execution  of  judgment  for 
misdemeanoFii  upon  giving  bail  in  error ;  also 
DugdaU  v.  Beg.  Dear.  CO.  254,  2.  B.  &  B.  129. 


offences,  which  are  separately  charged  in 
the  indictment,  as  component  parts  or 
branches  of  the  conspiracy  in  question, 
and  that  they  are  all  to  be  understood  as 
mainly  dependent  upon  the  one  which  was 
the  high  offence,  the  attempt  to  abrogate 
and  a^lish  the  Legislative  Union,  not  by 
the  legal  mode,  but  by  means  of  the  in- 
timidation caused  to  various  branches  and 
bodies  of  the  Queen's  subjects. 

The  question  for  the  consideration  of  the 
Court  is,  what  that  sentence,  under  the 
circumstances,  ought  to  be.  I  shall  not 
attempt  to  go  into  a  consideration  of  the 
consequences  likely  to  arise  from  the  com- 
mission of  such  an  offence.  The  Court 
have  been  bound  to  consider  them,  and 
have  considered  them,  and  they  have 
formed  their  iudgment  upon  them.  It  is, 
I  have  already  said,  a  painful  duty,  and 
in  truth  I  do  find  it  a  most  distressing 
duty,  to  have  to  state  what  the  result  of 
the  consultation  has  been,  which  is  to 
affect  the  liberty  of  so  many  persons,  who, 
perhaps  all  of  them,  I  believe  most  of 
them,  I  am  sure  one  of  them,  stand  high 
in  public  estimation.  And  it  is  peculiarly 
painful  to  me  that  a  person  whose  opinion 
as  a  lawyer  and  as  a  highly  infoi*med  man 
on  subjects  of  ouch  a  description  would 
have  the  greatest  weight  in  my  judgment 
on  any  occasion  in  which  other  persons 
were  concerned,  should  himself  have  acted 
in  a  manner  opposed  to  the  opinion  we 
have  come  to. 

With  respect  to  him,  as  compared  to 
the  other  persons,  he  will,  I  am  sure,  con- 
sider that  he  stands  in  a  very  peculiar 
position.  They  have  doubtless  concurred 
with  him,  but  they  have  so  concurred 
with  him  in  consideration  of  their  high 
opinion  of  his  talents  and  judgment.  He 
has  accepted  and  acknowledged  and  taken 
upon  him  the  position  of  being  their 
leader,  and  in  that  respect,  therefore,  his 
case  differs,  disadvantageously  to  him, 
very  widely  from  that  of  t£e  others.  It  does 
not  relieve  them,  unquestionably,  fro^ 
the  consequences  of  their  acts,  but  it 
must  certainly  lessen  what  may  be  con- 
sidered the  ffuilt  of  their  conduct,  when 
it  is  reflected  they  may  probably,  if  not 
drawn  into  tbo  commission  of  it  by  him, 
at  least  have  submitted  to  what  they 
considered  his  superior  judgment.  £The 
defendant,  J.  O'Uonnell,  endeavoured  to 
interrupt,  but  the  learned  .Judge  pro- 
ceeded. He  had  then  to  allude  to  the 
son  of  the  principal  traverser  with  whom 
he  had  the  honour  of  being  personally 
acquainted,  and  knowing  his  real  worth, 
and  the  excellence  of  bis  general  cha- 
racter, it  gave  him  great  pain  to  consider 
that  he  stood  in  that  Hgbt.  He  ini^ht,  how- 
ever, be  allowed  to  sa;^  that  in  his  case,  as 
also  in  that  of  the  principal  traverser, 
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he  saw  a  circnmBtance  strongly  in  his 
fayoor,  a  oironmstance  which  he  could  not 
but  feel  pleasure  in  adverting  to.  Perhaps 
he  was  wrong  in  saying  pleasure^  for  it 
was  scarcely  possible  for  him  to  feel 
sensations  of  pleasure  with  respect  to 
the  subject  at  all — but  yet  he  considered 
it  right  to  say  that  this  conspiracy — 
tbi;i  conspiring — this  intent  and  these 
illegal  means — illegal,  as  he  (the  learned 
Judge)  considered  them  to  be  to  the  full 
extent  of  the  charge — illegal  as  he  con- 
ceived them  to  be  with  respect  to  the 
dreadful  effects  which  might  have  resulted, 
and  illegal  as  regards  the  influence  they 
might  have  had  upon  the  condition  of  the 
subjects  of  this  realm  ;  yet  they  were  not 
without  some  redeeming  circumstances. 
The  main  charge  was  the  assembling  of 
multitudes  for  the  purpose  of  overawing 
by  intimidation  and  the  demonstration 
of  physical  force  the  Queen's  subjects 
opposed  to  the  dissolution  of  the  Union, 
and  overawing  and  intimidating  the  Legis- 
lature^These  meetings,  which  he  believed 
had  got  the  appellation  of  *' monster 
meetings  "  from  the  traversers  themselves, 
were  assembled  for  the  manifest  and 
avowed  purpose  of  showing  ihe  irresisti- 
ble  influence  and  power  of  those  persons 
who  put  themselves  under  the  com- 
mand of  the  principal  traverser.  They 
were  called  together  ui  such  a  way 
as  would  in  itself  have  tended  to  the 
terror  of  all  the  Queen's  subjects  in  the 
neighbourhoods  in  which  they  were 
assembled,  if  it  had  not  been  for  the 
great  influence  and  great  authority — an 
authority  undisputed,  and  an  influence 
irresistible— of  the  principal  traverser, 
who  exerted  all  that  influence  to  prevent 
any  outrage  or  breach  of  the  peace  at  any 
of  the  saia  meetings,  or  consequent  upon 
them.  He  (the  learned  Judge)  was  perfectly 
convinced  that  the  princii)Al  traverser  did 
intend  to  carry  his  real  object — that  of  the 
abolition  of  the  Union — he  did  not  say 
not  by  violent  means — but  he  meant  with- 
out the  infraction  of  the  public  peace, 
without  (if  it  were  possible)  the  shedding 
one  drop  of  human  blood — he  believed 
that  he  bad  that  design  rooted  in  his 
mind ;  that  he  desired  to  act  upon  it ; 
and  that  it  was  by  the  great  influence 
which  he  possessea  as  a  leader  he  had 
been  able  to  keep  and  proi^erve  tho  peace 
to  the  extent  it  haa  been  kept  and 
preserved. 

Let  it  never  be  forgotten  that  a  man 
who  felt  all  those  motives  and  desires  as 
strongly  as  any  human  being  could,  and 
that  a  person  who  woald  not  on  any 
account  commit  an  act  of  violence  or 
bloodshed — let  it  never  be  forgotten  that 
a  man  who  possessed  that  unbounded 
authority  and  influence  made  no  use  of  it 


for  the  purpose  of  producing  bad  effects. 
Let  them  consider  that  he  preserved  or 
kept  the  country,  or  part  of  the  country 
where  he  resided,  from  the  dreadful 
operation  of  civil  war  and  the  shedding  of 
human  blood. 

Bat  the  continuance  of  these  thin^ 
did  not  depend  upon  him.  If  he  did 
not  misconceive  several  passages  in  the 
speeches  of  Mr.  O'Oonnell,  tney  were 
used  for  the  very  purpose  of  keeping 
down  violence.  Me  had  stated  over  and 
over  again  that  Bepeal  was  inevitable  and 
irresistible — that  itwould  be  accomplished 
if  the  people  only  obeyed  their  leader,  and 
abstained  from  violence  and  from  the 
commission  of  outrage.  He  hoped  and 
trusted  that  it  might  be  carried  without 
any  breach  of  the  peace,  and  he  called 
upon  them  not  to  commit  any.  If  they 
did,  he  would  cease  to  be  their  leader ; 
but  during  his  life  he  would  never 
consent  to  a  violation  of  the  law.  He 
farther  stated,  that  the  only  thing  which 
could  make  him  give  up  the  '*  proud 
position  of  leader  would  be  the  com- 
mission of  such  an  act  as  he  had  described, 
or  his  finding  it  impossible  to  achieve  the 
end  proposed — that  he  should  then  leave 
them  to  themselves ;  and  in  case  of 
aggression  they  knew  how  to  act.  This, 
whether  he  expressed  it  or  not,  was  the 
effect  of  his  observations,  and  under  these 
circnmstances,  therefore,  however  they 
might  lament  it,  they  were  bound  to  con- 
sider that  the  offence  remained  the  same — 
that  his  exhortations  to  peace  did  not 
take  away  from  the  act  of  which  he  had 
been  convicted,  and  that  from  the  con- 
spiracy that  had  taken  place  it  did  not 
take  away  the  character  of  conspiracy.! 

With  reference  to  the  charge  of  esta- 
blishing Arbitration  courts  throughout 
the  country,  such  a  proceeding  might, 
under  particular  circumstances,  be  not 
only  a  lawful,  but  even  a  laudable  thing ; 
but  the  indictment  charges  them  with 
having  adopted  this  course  with  an  im- 
proper view,  and  it  is  impossible  not  to 
see  that  the  institution  of  uiese  courts,  in 
the  present  instance,  was  designed  and 
regarded  by  the  traversers  as  a  component 
part  of  their  plan  of  action,  towards 
obtaining  the  main  object  which  they 
had  in  view — ^namely,  the  abolition  of  the 
L^slative  Union. 

There  is  another  offence  specified,  the 
exciting  of  discontent  and  disaffection  in 
Her  Majesty's  army.  The  traversers  are 
not  charged  with  causing  mutiny  or 
desertion.  They  are  merelv  accused 
of  exciting  discontent  and  disaffection 
amongst  the  army,  and  upon  that  charge  a 
verdict  of  guilty  has  been  returned  against 
the  principal  traverser  and  some  others. 
This  branch  of  oonspiracT  ifi  connected 
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oloBelj  with  the  mean  object  of  the  whole 
plan  and  proceeding,  which  was  that  of 
destroying  the  LegiBlative  Union  between 
the  countries  by  means  of  such  a  demon- 
stration of  physical  force  as  would  appear 
to  render  their  demands  irresistible,  and, 
of  course,  make  the  legislature  despair  of 
attempting  to  sustain  the  connection. 

But  I  must  draw  to  a  conclusion,  and 
must  announce  the  measure  of  punish- 
ment which  the  Court  has  deemed  it  right 
to  award  as  the  consequence  of  com- 
mitting an  offence  of  such  magnitude  as  I 
have  described — a  misdemeanor  dangerous 
to  an  extent  which  I  may  describe  in  one 
word  in  its  tendency  (almost  inevitable 
if  persisted  in)  to  the  production  of  civil 
war.  Such  an  offence  must  necessarily  lead 
to  severe  and  signal  punishment.  I  think  1 
may  safely  say  on  my  own  part,  and  also 
upon  that  of  my  learned  brethren,  that  in 
awarding  punishment  to  an  offence  of  this 
kind,  however  fully  convinced  we  may  be 
that  it  has  been  clearly  established  against 
the  defendants— however  dangerous  we 
may  think  it,  as  being  calculated  to  lead 
to  a  convulsion  in  the  public  mind,  and  to 
enormous  mischiefs,  we  do  one  and  all 
feel  that  we  ought  not  to  inffer  our  judg- 
ments to  be  led  astray  by  any  feeliuKs  of 
exasperation,  or  by  any  sentiments  of  in- 
dignation, and  that  we  ought  not  to  feel 
any  desire  to  inflict  punisbment  merely 
because  it  may  have  been  deserved.  We 
ought  to  consider  the  matter  thus:  A 
crime  has  been  committed — a  dangerous 
crime ;  it  must  be  punished ;  it  must  meet 
with  the  exemplary  punishment — punish- 
ment which  vrill  be  likely  to  prevent  the 
crime  being  committed  again  by  the  same 
persons  or  by  other  persons. 

We  are  bound  to  award  a  punishment  of 
an  exemplary  character,  in  order  to  deter 
others  from  similar  offences;  but  we  are 
not  to  suffer  our  own  feelings,  our  own 
opinions,  or  the  excess  of  our  indignation 
at  conduct  which  we  disapprove  of,  to  in- 
fluence our  minds  in  considering  the 
weight  of  our  sentence.  We  are  bound  to 
come  to  a  conclusion  upon  the  character 
of  the  offence — ^we  are  bound  to  take  care 
that  it  shall  be  sufficiently  exemplary,  but 
not  more  exemplary  than  the  circum- 
stances of  the  case  would  warrant. (a)  With 
respect  to  the  principal  traverser,  the 
solemn  and  deliberate  sentence  of  the 
Court  is,  that  he  be  imprisoned  for  Twelve 
Calendar  Months — that  he  do  pay  to  the 
Crown  a  fine  of  2,0002.;  and  further,  that 
he  do  enter  into  security  and  recognizance 
for  his  future  good  behaviour  for  the  term 


(o)  "  The  venerable  judfre  was  here  unfcble 
to  proceed  for  a  few  momentR,  overcome  by  his 
emotions,  which  affected  him  even  to  tears." — 
7'imet  Keport,  June  3rd. 


of  seven  years,  in  the  sum  of  5,000L  :  that 
sum  to  be  comprised  in  two  sureties  of  Two 
Thousand  Five  Hundred  Pounds  each. 

Upon  consideration,  we  have  come  to 
the  conclusion  that  one  and  the  same 
measure  of  punishment  ought  to  be 
awarded  to  all  the  remaining  traversers, 
namely :  that  each  of  them  be  imprisoned 
for  the  term  of  Nine  Calendar  Months — 
that  each  of  them  do  also  pay  a  fine  of  Fifty 
Founds;  and  furthermore,  that  each  do 
enter  into  security  for  his  good  behaviour 
and  the  preservation  of  the  peace  for  the 
same  time,  in  the  sum  of  1,000^.,  that  sum 
to  be  comprised  in  two  sureties  of  5002. 
each. 

0*0<mneU:  I  will  not  do  anything  so 
irregular  as  to  reply  to  the  Court ;  but  I 
am  entitled  to  remind  Mr.  Justice  BvHon 
that  we  each  of  us  have  sworn  positively, (a) 
and  that  I,  in  particular,  have  sworn 
positively,  that  I  was  not  engaged  in  any 
conspiracy  whatsoever.  I  am  sorry  to  say 
that  I  feel  it  my  imperative  duty  to  add 
that  justice  has  not  been  done  to  me. 
(Loud  cheers  and  clapping  of  hands.) 

After  a  slight  pause — 

BuBTON,  J.,  aadressing  O'ConneU,  said 
the  Court  was  extremely  anxious  that  the 
traversers  should  not  be  committed  to  any 
prison  to  which  they  might  have  an  objec- 
tion. If  he  might  suggest  a  place,  he 
would  suggest  the  Smithfield  Penitentiary 
as  a  prison  prepared  for  their  reception* 

Moore :  Say  Richmond  Bridewell,  South 
Circular  Road. 

O'Gonnell:  Yes,  say  Richmond. 

BuKTON,  J. :  Very  well. 


(a)  In  an  affidavit  sworn  April  16,  1844, 
O'Connell  stated,  "  It  is  ontrue  that  this  depo- 
nent at  the  times  and  places  in  the  indictment 
in  this  cause  in  that  behalf  mentioned,  or  at  any 
other  time,  or  at  any  other  place,  or  at  all,  did 
combine,  conspire,  confederate  and  agree  with 
the  said  defendants  or  any  or  either  of  them, 
or  with  any  other  person  or  persons  what- 
soever, for  the  purposes  or  with  the  objects,  or 
for  any  of  the  purposes  or  with  any  of  the 
objects  in  said  indictment  stated,  or  that  any 
illegal  conspiracy  of  any  kind  was  ever  formed 
or  entered  into  or  subsisted  between  this  depo- 
nent and  the  said  defendants  or  any  person 
or  persons  whatsoever."  The  other  traver- 
sers filed  affidavits  in  identical  terms  with 
the  exception  of  the  Rev.  T.  Tiemey,  who 
stated  that  he  had  had  no  communication, 
personal  or  otherwise,  with  any  of  the  other 
traversers  in  the  year  1843  up  to  the  date  of 
his  bein^  held  to  bail,  with  the  exception  of  a 
letter  inviting  Duffy,  an  old  acquaintance,  to 
spend  a  few  days  with  him ;  that  in  attending 
the  Association  meeting  on  October  3,  the  de- 
ponent did  not  intend  to  become  a  party  to  any 
conspiracy  or  ill^al  association  whatever,  and 
that  he  verily  believed  that  no  such  conspiracy 
ever  existed. 
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The  High  Sheriff  having  entered  Court, 
and  having  been  directed  to  take  the  tra- 
versers into  custody,  and  convey  them  to 
Richmond  Bridewell,  the  Junior  Bar  rose 
in  a  body. 

Crampton,  J:  You  will  have  the  kind- 
ness, gentlemen,  to  sit  down  ;  we  cannot 
stand  this. 

Moore  applied  that  the  governor  should 
be  directed  to  dispense  with  the  prison 
regulations  with  regard  to  placing  persons 
in  particular  portions  of  the  prison,  but, 
after  consulting  with  0*Connetl,  withdrew 
the  application,  and  sajd  that  he  would 
leave  it  to  the  governor's  discretion. 

The  prisoners  were  then  removed,  (a) 

The  defendants  afterwards  severally  sued 
forth  writs  of  error,  coram  nobis,  assigning 
for  error  in  fact,  (6)  excepting  the  defendant 
Steele,  that  the  bill  of  indictment  was  found 
a  true  bill  upon  the  evidence  of  certain 
witnesses  for  the  Crown,  who  were  pro- 
duced before  and  examined  by  the  grand 
jury,  but  who  were  not  sworn  or  affirmed, 
and  did  not  make  solemn  declaration, 
according  to  the  statute  in  that  case  made 

(a)  On  the  Sunday  following  the  sentence 
large  crowds  assembled  aboat  the  prison,  and 
were  admitted  in  batches  to  see  the  prisoners. 
The  next  day  O'Connell  issued  the  following 
notice  :  "  Mr.  O'Connell  and  the  other  *  Con- 
victed Conspirators '  respectfully  inform  their 
friends — Firstly — That  no  gentleman  can  be  ad- 
mitted to  see  them  unless,  on  his  arrival  at  the 
outer  gate,  he  sends  in  his  card.  Secondly — 
That  no  delay  will  be  given  to  ladies  who  may 
honour  the  traversers  with  their  visits.  Thirdly — 
That  no  person  can  be  admitted  before  the 
hour  of  twelve  at  noon,  nor  after  four  in  the 
afternoon.  Fourthly — That  no  person  can  bo 
admitted  on  any  future  Monday  or  Wednesday. 
Fifthly  On  Sundays  no  person  can  be  ad- 
mitted until  two  in  the  afternoon;  nor  after 
half-past  four.  3rd  June,  1844.  Richmond 
Bridewell." 

Richmond  Penitentiary  was  under  the  control 
of  the  Dublin  Corporation.  **  The  governor  and 
deputy -governor  were  authorised  to  sublet  their 
houses  and  gardens  to  the  State  prisoners ; 
members  of  Mr.  O'Conneirs  family,  and  of  the 
families  of  the  other  prisoners,  came  to  reside 
with  them  ;  they  employed  their  own  servants. 
From  the  first  day  presents  of  venison,  game, 
fish,  fruit,  and  the  like  began  to  arrive.  .  .  . 
A  gymnni^ium  was  set  up  for  exercise,  und  a 
spacious  canvas  pavilion  erected  in  one  of  the 
gardens  for  dining  in  the  open  air.** — Sir  C. 
Gavan  Duffy's  "  Young  Ireland,*'  p.  489. 

(6)  The  Queen's  Bench  could  only  reverse* 
its  own  judgments  for  error  in  fact.  After 
23  Geo.  3.  c.  28.,  abolishing  the  writ  of  error 
from  the  King's  Bench  in  Ireland  to  the  King's 
Bench  in  England,  error  lay  from  the  King's 
Bench  m  Ireland  to  Parliament,  39  &  40  Geo.  8. 
c.  39.  Jr.,  establishing  a  Court  of  Exchequer 
Chamber  in  Ireland  did  not  extend  to  Crown 
cases.     See  Tidd,  N.l*.  595,  598. 


and  provided,  in  open  oonrt,  before  being 
so  examined  by  tbe  said  grand  jury,  as  by 
the  statute  56  Geo.  3.  c.  87.  is  required. 
Tbe  defendant  T.  Steele,  on  his  part,  as- 
signed for  error  in  fact,  that  the  indict- 
ment was  not  found  and  returned  a  true 
bill  pursuant  to  the  provisions  of  the 
statute  1  and  2  Vict.  c.  37.,  inasmuch  as 
that,  in  stating  the  names  of  the  wit- 
nesses 80  produced  and  examined,  whose 
names  were  indorsed  on  the  bill  of  indict- 
ment sent  before  the  grand  jury,  neither 
the  foreman  nor  any  other  member  of  the 
grand  jury,  by  his  initiab  or  signature, 
as  is  required  by  the  last-mentioned 
statute,  did  authenticate  the  fact,  that  the 
witnesses  or  any  of  them  had  been  sworn, 
or  had  made  afl^rmation  or  declaration  as 
aforesaid,  or  state  that  no  other  witness 
or  witnesses,  save  those  named  as  afore- 
said, was  or  were  examined  by  or  before 
the  said  grand  jury,  (a) 

The  Attorney  Oeneral  having  pleaded  in 
nuUo  est  erratum  in  each  case,  issue  was 
joined  thereon,  and  the  judgments  were 
respectively  affirmed. 

The  defendants  then  brought  wiits  of 
error  in  Parliament. 

The  defendants  assigned  the  following 
reasons  for  the  reversal  of  the  jud^^ent : 

1st  and  2nd. — Because  the  indictment 
was  not  found  a  true  bill  according  to  the 
provisions  of  the  statute  66  Oeo.  'fi.  o.  87., 
masmuch  as  the  witnesses  examined  be- 
fore the  grand  jury,  and  upon  whose 
evidence  the  said  indictment  was  found, 
were  not,  nor  was  any  of  them,  sworn  in 
open  court ;  by  reason  whereof  the  indict- 
ment was  in  effect  found  upon  the  evidence 
of  unsworn  witnesses. 

3rd. — Because  judgment  ought  to  have 
been  given  for  the  defendants  below,  upon 
their  respective  pleas  in  abatement. 

4th. — Because  there  Ib  not  disclosed 
with  sufficient  certainty  in  the  said  in- 
dictment ,  or  in  any  of  the  courts  thereof,  an 
agreement  to  commit  an  indictable  offence. 

5th. — Because  the  charge  contained  in 
the  first  five  counts  of  the  indictment  is  a 
charge  of  too  general  and  vague  a  nature 
to  warrant  or  sustain  any  conviction  or 
judgment  thereon. 

6th. — Because,  oven  supposing  the  said 
charge  is  sufficient  in  substance,  yet  the 
same  is  not  stated  or  set  forth  in  the  in- 
dictment upon  which  the  plain tifib  in  error 

(a)  For  the  purpose  of  raising  this  point, 
"Whiteside,  on  June  3,  moved  for  leave  to  in- 
spect the  record,  or  for  a  copy  of  the  indorse- 
ments on  the  back  of  the  indictment.  The  Court 
being  equally  divided — Pennefather,  C.J.,  and 
Crampton,  J.,  against,  and  Burton  and  Perrin, 
J.J.,  for  the  motion— the  Attorney-General 
withdrew  his  opposition,  and  inspection  was 
granted  by  consent. 
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have  been  conyieted  with  the  certainty 
which  the  law  requires  in  such  cases. 

7th,  8th,  9th,  10th,  11th,  ]2th,  13th, 
and  14th. — These  reasons  stated  at  full 
length  the  details  of  the  objection  taken 
in  toe  5th  reason. 

15th. — Because  the  trial  in  this  case 
was  not  fairly  or  justly  had,  and  was  also 
illegally  had,  inasmuch  as  Uie  jurors  who 
tried  the  same  were  selected  and  struck 
from  a  list  of  special  jurors  for  the 
county  of  the  city  of  Dublin,  which  had 
been  fraudulently  and  illegally  made  and 
contrived  for.  the  pur]X)se  of  prejudicing 
the  defendants  in  their  trial,  and  which 
was  not  constituted  or  framed  pursuant 
to  the  provisions  of  the  statute  3  &  4 
Will  4.  c.  91. 

16th.— Because  judgment  ought  to  have 
been  given  for  the  said  defendants  in  error 
on  the  demurrers  to  their  respective 
challenges  to  the  array  of  the  said  paneL 
17th,  18th,  19th,  and  20th.— Because 
the  said  trial  was  not  duly  or  regularly 
had,  inasmuch  as  the  same  was  a  trial  at 
bar,  which  was  commenced  in  teiin,  and 
was  continued  into  and  concluded  in  the 
vacation  after  term;  and  there  was  no 
authority  by  law  for  continuing  the  trial 
out  of  term,  nor  was  there  any  proper 
continuance  from  the  time  when  the  ver- 
dict was  ^iven  to  the  following  term., 
when  judgment  was  pronounced. 

21st. — Because  the  judgment  has  been 
and  is  given  against  the  respective  de- 
fendants for  their  supposed  **  offences 
aforesaid,'*  whereas  they  have  respectively 
been  found  guilty  pf  a  greater  number  of 
offences  than  they  could  by  law  be  found 
guilty  of  under  the  said  indictment ;  and 
especially  because  D.  0*Connell,  B.  Bar' 
rett,  and  0.  O.  Duffy,  have,  and  each  of 
them  has,  been  found  guilty,  under  each 
of  the  first  and  second  counts  of  the  in- 
dictment, of  three  conspiracies  and  of- 
fences ;  and  /.  O'OonneU,  T.  8Uele,  T.  M. 
Bay,  and  J,  Oray,  have  respectively  been 
and  are,  and  each  of  them  has  been  and 
is,  found  guilty,  under  each  of  the  first 
and  second  counts  of  the  indictment,  of 
two  conspiracies  and  offences;  and  be- 
cause D.  O'Connell,  J.  O^Conndl,  T.  Steele, 
T,  M,  Bay,  0.  0.  Duffy,  J.  Oray,  B,  Bar- 
rett,  and  T.  Tiemey,  having  been  found 
guilty,  under  each  of  the  first  and  second 
counts  of  the  indictment,  of  conspiracy 
with  each  other,  could  not,  nor  could 
any  or  either  of  them,  be  found  guilty 
under  the  said  first  and  second  counts  of 
the  indictment,  or  either  of  them,  of  any 
fui*ther  or  other  conspiracy  or  offence  in 
which  T,  Tiemey  was  not  concerned,  or  of 
which  he  was  not  guilty,  or  any  other 
conspiracy  or  offence  whatsoever. 

22nd. — Because  each  of  the  said  first 
and   second   counts    of   the    indictment 

78181. 


charges  each  of  them,  2>.  O'OonneU,!. 
O'OonneU,  T-  Steele,  T.  M,  Bay,  0,  G. 
Duffy,  /.  Ora/y,  B,  Barrett,  T.  Tiemey,  and 
P.  J.  Tyrrell,  either  with  one  offence  only, 
or  with  separate  and  distinct  offences; 
and  because  if  each  or  either  of  those 
counts  charge  the  said  last-named  per- 
sons with  a  greater  number  of  offences 
than  one,  then  such  count  is  bad  for 
duplicity ;  and  if  each  of  the  said  counts 
charge  each  of  the  said  parties  with  one 
offence  only,  neither  of  the  said  parties 
could  be  legally  found  guilty  under  such 
count  of  more  than  one  offence ;  whereas 
D.  O'OonneU,  0.  O,  Duffy,  and  B.  Barrett, 
have  been  respectively  Tound  guilty,  under 
each  of  the  said  first  and  second  counts  of 
the  indictment,  of  thi'ee  distinct  conspira- 
cies and  offences;  and  /.  O'ConneiU,  T, 
Steele,  T.  M.  Bay,  and  J.  Chay,  have  and 
each  of  them  has  been  found  guilty  of  two 
distinct  conspiracies  and  offences  under 
each  of  the  said  first  and  second  counts  of 
the  indictment;  and  judgment  has  been 
given  against  JD.  O'CormeU,  G.  G.  Duffy, 
B.  BarreU,  J".  O'Oonnell,  T.  Steele,  T.  M. 
Ba/y,  and  J,  Gray,  for  the  said  offences. 

23rd. — Because  by  the  said  verdict  or 
finding,  upon  the  third  count  of  the  in- 
dictment, the  jurors  have  found  that  D. 
O'OormeU,  JB.  BarreU,  and  0.  G.  Duffy, 
are,  and  each  of  them  is,  guilty  of  the 
premises  in  that  count  charged,  which  is 
ambiguous  in  this,  that  it  does  not  find 
whether  D,  O^Connell,  B.  Barrett,  and  0. 
G,  Duffy,  were  or  are  guilty  of  conspiring 
with  each  other  as  in  that  count  is  men- 
tioned, or  of  conspiring  with  /.  O'ConneiU, 
T,  Steele,  T.  M.  Bay,  T.  Ti&mey,  P.  T. 
Tyrrell,  J.  Gray,  and  divers  other  persons 
to  the  jurors  unknown,  or  any  or  either 
and  which  of  them ;  and  because,  if  the 
finding  of  the  jurors  is  to  be  considered 
as  a  finding  that  D.  O'OonneU,  B,  Barrett, 
and  0.  G.  Duffy,  were  or  are,  or  that  each 
of  them  was  and  is,  guilty  of  conspiring 
with  /.  O'Connell,  T,  Steele,  T.  M,  Bay, 
T.  Tiemey,  P.  /.  Tyrrell,  J.  Gray,  and 
divers  other  persons  to  the  jurors  un- 
known, the  said  verdict  or  finding  is 
void  for  repugnancy.  (The  nature  of  the 
alleged  repugnancy,  as  afterwards  insisted 
on  in  the  argument,  was  fully  set  out.) 

24th. — Because  the  finding  of  the  jurors 
upon  the  fourth,  six^h,  and  subsequent 
counts  of  the  indictment,  are  in  like 
manner  void  for  ambiguity,  repugnancy, 
argumentativeness,  and  for  not  finding 
upon  the  whole  matters  in  issue  upon  the 
said  last-mentioned  counts  respectively, 
and  for  finding  divers  of  the  parties 
charged  by  the  indictment  guilty  of  a 
greater  number  of  offences  than  is  charged 
against  them  by  the  said  indictment. 

25th. — Because  the  defendants  have 
been  found  guilty,  under  the  first  three 
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oountB  of  the  said  indiotment,  of  a  part 
only  of  the  said  counts  respectively ; 
whereas  by  the  law  of  the  realm  they 
should  respectively  have  been  either  al- 
together convicted  or  acquitted  of  the 
whole  of  the  several  matters  charged  in 
and  by  the  said  counts  respectively,  inas- 
much as  the  charges  therein  respectively 
contained  were  not,  nnd  are  not,  divisible, 
and  were  not,  and  are  not,  of  a  nature  to 
warrant  a  partial  conviction  thereon. 

26th. — Because  the  judgment  is  void  for 
ambiguity  and  uncertainty,  and  could  not 
be  pleaded  in  bar  to  any  new  indictment 
for  the  same  offences. 

27th. — Because  the  verdict  or  finding  in 
this  case,  being,  for  these  reasons,  am- 
biguous, repugnant,  etc.,  cannot  sustain 
or  warrant  the  judgments  given  thereon ; 
and  even  if  the  said  verdict  was  sufficient 
upon  certain  of  the  counts  of  the  indict- 
ment, yet  inasmuch  as  the  judgments  are 
respectively  founded  upon  the  entire  ver- 
dict, and  not  upon  particular  counts  of  the 
indictment,  or  the  finding  returned  upon 
such  counts  only,  the  judgments  being 
respectively  bad  in  part,  are  bad  in  the 
whole,  and  altogether  void. 

28th. — Because  there  is  no  sufficient 
judgment  in  respect  of  any  of  the  defen- 
dants, nor  is  there  any  sufficient  entry  of 
the  said  respective  judgments  upon  the 
record,  as  there  does  not  appear  to  have 
been  any  interlocutory  judgment  pro- 
nounced or  entered  against  any  of  the 
defendants;  whereas,  by  the  b^w  and 
custom  of  the  realm,  in  every  case  of  a 
conviction  upon  an  indictment  in  the 
Court  of  Queen's  Bench,  where  sentence 
of  imprisonment  mav  be  given,  an  inter- 
locutory judgment  of  quod  capicUur  should 
be  pronounced  or  entered,  to  bring  up  the 
defendant  to  hear  final  judgment ;  and 
this  not  having  been  done  in  this  case, 
the  defendants  were  not  duly  or  regularly 
brought  into  Court  to  receive  judgment, 
and  therefore  the  final  judgment  pro- 
nounced was  and  is  for  that  reason  irregu- 
lar and  void  and  contrary  to  law,  as  being 
thereby  rendered  in  effect  a  judgment  or 
imprisonment  to  commence  infuiwro. 

29th  and  30th. — Because  the  judgment 
given  in  this  case  as  to  each  of  the  defen- 
dants is  illegal,  as  there  was  no  authority 
in  law  to  warrant  the  Court  below  in 
adjudging  that  the  defendants  should 
respectively  or  at  all  enter  into  and  give 
gucn  recognizances  as  are  in  the  said 
judgments  mentioned.  And  even  sup- 
posing that  the  Court  had  such  authority, 
yet  the  judgments  are  illegal  for  un- 
certainty, as  it  does  not  appear  when  such 
recognizances  were  to  be  entered  into  and 
given. 

31st. — ^Because  the  award  of  execution 
in  this  case,  as  to  each  of  the  defendants 


was  and  is  erroneous  and  illegal,  as  there 
was  no  judgment  given  by  the  Court  to 
warrant  or  authorize  the  order  that  the 
sheriff  should  deliver  the  said  defendants 
respectively  into  the  custody  of  the  keeper 
of  the  prison  in  said  order  mentioned,  to 
be  kept  in  custody  as  therein  mentioned 
until  they  should  have  paid  their  several 
fines,  and  entered  into  the  several  recog- 
nizances thereby  required. 

32nd  and  33rd.— Because  the  award  of 
execution  is  also  erroneous  for  uncertainty 
and  ambiguity,  as  it  does  not  thereby 
sufficiently  appear  whether  each  of  the 
said  defendants  is  to  be  imprisoned  for 
his  respective  term  of  imprisonment  only, 
or  for  such  term  and  until  he  or  each  and 
all  of  the  defendants  shall  have  paid  the 
fines  and  entered  into  the  recd^izances 
required ;  and  the  period  of  imprisonment 
of  each  of  the  defendants  is  rendered  not 
only  uncertain,  but  dependent  and  con- 
ditional upon  acts  and  things  to  be  done 
by  the  others  of  the  defendajits. 

The  34th  reason  was  a  general  state- 
ment of  error  in  the  proceedings. 

House  of  Lords. 

Thursday,  July  4. 

Present:  Lord  Ltndhubst,  L.C,  Lord 
Brouoham,  Lord  Dekkan,  Lord  Cotteh- 
HAM,  Lord  Campbell,  (a) 

The  judges  having  been  summoned,  the 
following  attended : — Tindal,  C. J.,  Pat- 

TESON,    WILLIAMS,      CoLERIDQE,     CoLTMAN, 

and  Maule,  J  J. ;  Parke,(6)  Alderson,  and 
Gurnet,  BB. 

Sir  T.  Wilde,(e)  Q.C.,  M.  D.  HUl  Q.C., 
Kelly, (d)  Q.C., Murphy,  Serjt.,  Crom^ton,{e) 
Leaky,  J".  W,  Smitk,  Close,  Peacock,{f)  and 
Sir  Coleman  0*Loghlen,  for  the  plaintiffs 
in  error. 

The  Attomexf  Oenercd  (Sir  WiUiam  FoU 
lett),  the  Solicitor  General  (Sir  Frederick 
The8iqer)t(g)  the  AUomayGeneral  for  Ire^ 
land  [Cwack  8mith),(h)  Waddimton,  Q.C-, 
Najpier^(i)  Q.C.,  and  8myly  for  the  Crown. 

Lord  Lyndhurst,  L.C. :  Sir  T.  WUde^ 
will  you  have  the  goodness  to  state  what 
is  the  course  you  propose  to  pursue  ? 

Sir  T.  Wilde :  I  appear  for  Mr.  Daniel 
O^ConneU ;  Mr.  Peacock  is  with  me.  The 
defendants  throughout  this  indictment 
have    defended    separately ;     they    have 

(a)  Afterwards  Lord  Chancellor. 

(b)  Afterwards  Lord  Wensleydale. 

(c)  Afterwards  Lord  Traro,  L.C. 

(d)  Afterwards  Lord  Chief  Baron. 

(e)  Afterwards  a  Justice  of  the  Qaeen^s 
Bench. 

(/)  Afterwards  a  member  of  the  Judicial 
Committee  of  the  Privy  Conncil. 

(y)  Afterwards  Lord  Chelmsford,  L.C. 
(A)  Afterwards  Master  <rf  the  Rolls,  Ireland. 
(0  Afterwards  Lord  Chancellor  of  Lreland. 
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bronght  separate  write  of  error.  The 
pointe  on  which  they  mean  to  rely  are 
difierent  from  each  other.  With  a  view 
to  the  convenience  of  the  House,  we  have 
proposed  a  certain  arrangement  in  onr 
moae  of  proceeding.  We  propose  tliat 
Mr.  FecLcoch  and  myself  should  be  heard 
for  Mr.  Daniel  0*GonneU;  and  that  two 
other  counsel  shall  be  heard  for  the  re- 
maining parties,  Mr.  HUl  for  Mr.  Steele, 
and  Mr.  Kelly  for  all  the  other  defendants. 
We  have  also,  with  a  view  to  the  conveni- 
ence of  the  house,  arranged  that  we  shall 
not  all  address  your  lordships  on  the  same 
points. 

Lord  Lyndhxtbst,  L.O.  :  There  is  another 
point  material  for  consideration,  how  do 
you  propose  to  arrange  about  the  replies  ? 
Do  you  propose  that  there  shall  be  one 
reply  for  allr 

Sir  T.  WUdei  No,  my  lord;  we  pro- 
pose that  there  shall  be  three  replies. 

Follett,  A.G. :  I  do  not  like  to  interfere 
in  any  manner  with  any  course  that  may 
appear  convenient,  but  I  do  not  quite 
understand  how  my  learned  friend  can 
say  that  all  these  parties  appear  separately 
by  thi'ee  counsel  and  can  claim  to  have 
three  replies. 

Lord  Ltndhttest,  L.0.  :  What  we  have 
now  to  consider  is  this,  that  in  strictness 
these  parties  are  all  separate,  so  that  they 
are  entitled  to  be  represented  by  different 
coimsel,  and  they  are  therefore  entitled, 
in  strictness,  to  be  heard  by  seven  counsel 
if  they  please. 

The  Attorney  OeneraJ :  My  lords,  I  doubt 
whether  the  bringing  of  seven  writs  of 
error  is  the  regular  course  of  itself. 

Lord  Campbell  :  I  have  not  the  smallest 
doubt  that,  where  there  are  seven  parties 
in  a  case  of  this  sort,  each  has  a  right  to 
be  heard  by  himself  or  his  counseL  A 
contrary  practice  might  lead  to  great 
injustice  in  several  supposable  cases.  In 
a  case  like  this,  a  man  is  not  bound  by  the 
arguments  of  counsel  whom  he  never  se- 
lected to  represent  his  interests. 

The  Attorney  General :  I  am  not  object- 
ing to  their  appearing  by  as  many  counsel 
as  they  may  tnink  fit  What  I  want  to 
call  your  lordships'  attention  to  is  the 
regularity  of  proceeding  with  regard  to 
the  reply.  I  believe  that  the  practice 
always  is  for  the  Crown  to  have  the  reply. 
At  least  there  ought  not  to  be  three  re- 
plies on  the  other  side ;  or,  if  there  are  to 
be  replies,  they  are  to  be  regulated  in  the 
same  spirit  as  the  arrangement  already 
mentioned  to  the  house,  namely,  that 
different  counsel  should  address  t'lem- 
selves  to  different  points.  I  submit  this  to 
your  lordships'  consideration,  but  first  I 
ask  your  lorashipe*  judgment  as  to  the 
right  of  reply  itself. 

Lord  Cakpbbll  :  Li  the  case  of  an  ap- 


peal from  a  decree  of  the  Court  of  Session, 
where  the  revenue  was  concerned, (a)  the 
counsel  for  the  plaintiff  in  error  had  the 
reply.  A  similar  course  was  adopted  in  . 
Frost* 8  case, (5)  when  I  was  Attorney 
Greneral,  and  I  well  remember  that  the 
present  Attor7iey  Oeneral,  who  was  one 
of  the  counsel  for  the  prisoner,  had  the 
reply. 

Lord  Lyndhukst,  L.C.  :  It  is  not  neces- 
sary to  decide  that  point  now.  As  the 
case  at  present  stands.  Sir  T.  Wilde  says 
that  each  of  the  three  counsel  for  the 
plaintiffs  in  error  claims  to  reply.  But  it 
IB  suggested  by  the  Attorney  Oeneral  that 
the  course  proposed  as  to  the  opening 
should  be  applicable  to  the  reply,  and  that 
each  of  the  counsel  should  confine  himself 
to  particular  points. 

Sir  T.  Wilde :  I  do  not  mean,  my  lords, 
to  say  any  thing  that  could  deprive  Mr. 
O'Connell  of  the  benefit  of  my  reply  on  all 
the  points  of  the  case,  even  those  which 
are  not  included  in  the  first  argument  I 
propose  to  address  to  your  lordships. 

Lord  Ltndhukst,  L.C. :  It  may  be  the 
understanding  at  present  that  no  one  will, 
in  his  reply,  toucn  on  the  points  argued 
by  his  predecessor,  without  absolutely 
binding  you  down  to  such  an  arrange- 
ment. 

Sir  T.  Wilde  for  the  plaintiff  in  error, 
Daniel  O'ConneU,  explained  the  state  of 
the  record,  and  proceeded  to  argue  in 
support  of  the  objections. 

The  counts  do  not  set  forth  an  indict- 
able offence.  Conspiracy  by  itself  is  too 
loose  a  term.  This  is  the  first  indict- 
ment for  conspiracy  that  has  ever  come 
before  the  House,  but  the  form  of  such 
an  indictment  has  been  often  commented 
on,  and  probably  few  of  the  learned 
lords  and  iudges  have  not  at  some 
period  or  other  complained  of  it.  The 
statute  of  33  Edto,  I.  against  conspiring 
to  prosecute  on  false  charges  is  the 
foxmdation  of  the  law  of  conspiracy,  but 
the  first  attempt  to  prosecute  for  a 
political  conspiracy  was  the  case  of  the 
Seven  Bishops.(c)  They  were  charged 
with  consulting  and  conspiring  to  diminish 


(o)  Lord  Dunglas  v.  Officers  of  State  for 
ScoUand,  4  St.  Tr.,  N.  S.,  788. 

(6)  lb,,  462. 

(c)  12  St.  Tr.  183.  The  information  against 
Sir  John  Elliot,  Holies,  and  Valentine  (Cro. 
Car.  181,  605)  contained  a  count  charging  that 
the  defendants  "  tnalitiose  agreed  and  amongst 
themselves  conspired  to  disturb  and  distract  the 
Conmions  that  they  should  not  adjourn  them- 
selves according  to  the  King's  pleasure  before 
signified;  and  that  the  said  Sir  John  Elliot, 
according  to  the  agreement  and  conspiracy  afore- 
said, had  maliciously,  in  proposition  et  inten- 
tionem  prctdict,  in  the    House   of    Commons 

aforesaid  spoken,"  &c.^         , ,    .     /  ^z  %/  > .  /^ 
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ihe  regal  authority  and  royal  prerogative 
power  and  authority  of  our  lord  the  king, 
and  to  infringe  and  elude  his  Declaration 
of  Indulgence,  and  with  presenting  a 
petition  to  the  king  objecting  to  his 
dispensing  power  in  pursuance  of  the 
conspiracy.  The  bishops  were  considered 
to  have  thereby  done  an  act  having  a 
tendency  to  encroach  on  the  royal  pre- 
rogative. That  information  shoald  have 
been  buried  in  the  ruin  which  fell  upon 
its  authors;  but  it  is  clearly  the  model 
upon  which  the  charge  against  the  pre- 
sent defendants  of  encroaching  upon 
the  royal  prerogative  bv  establishing 
courts  of  justice  was  founded.  The  next 
indictment  for  a  political  conspiracy  was 
that  against  Mr.  Bedhead^  alias  Yorfce,  in 
1796,  (a)  which  contained  charges  of  a 
general  nature,  as  in  the  present  oa«e, 
but  there  was  one  good  count  for  riot 
which  was  sufficient  to  sustain  the  ver- 
dict, so  that  the  Court,  on  a  motion  in 
arrest  of  judgment,  would  have  limited 
their  judgment  to  the  good  count  and 
rendered  the  motion  satisfactory.  The 
next  case  was  Hunt's  in  1819,(6)  but 
that  also  afforded  no  opportunity  of 
objecting  to  the  form  of  the  indictment, 
as  the  prisoner  was  acquitted  of  con- 
spiracy and  convicted  of  unlawful  assem- 
bly. The  form  of  the  present  indictment 
is  utterly  inconsistent  with  justice,  which 
requires  that  persons  should  receive  such 
adequate  information  of  the  crime  charged 
against  them  as  may  enable  them  to  pre- 
pare their  defence.  An  indictment  should 
also  so  present  tbe  charge  as  to  give  to  an 
appellate  court  the  opportunity  of  de- 
ciaing  whether,  in  point  of  law,  a  crime 
had  been  committed.  The  present  in- 
dictment prevents  a  good  defence  at  first 
and  a  chance  of  appeal  afterwards. 

The  crime  of  conspiracy  does  not  con- 
sist in  acts  done ;  it  is  complete  when  the 
intention  is  proved.  It  is  not  like  any 
other  crime.  Much  is  left  to  uncertainty, 
and  intentions  are  inferred  from  acts  of 
a  very  doubtful  nature.  Most  of  the 
great  political  cases  in  which  injustice  is 
supposed  to  have  been  done  were  in  the 
shape  of  political  conspiracies.  [Counsel 
then  proceeded  to  argue  at  great  len^h 
that  conspiracy  was  an  offence  incapable 
of  definition.] 

All  the  counts  of  the  indictment,  from 
the  fifth  to  the  end,  it  is  submitted, 
are  bad  for  generality,  being  framed  in 
terms  many  of  which  were  unknown 
to  the  law,  and  wholly  destitute  of  legal 
precision.  In  the  fifth  count  the  de- 
fendants are  charged  with  combining 
to  create  "discontent  and  disaffection^ 


(tf)  26  St.  Tr.  1003. 
(6)  1  St.  Tr.  N.  S.  1. 


amongst  the  Queen's  subjects.  Such  a 
phrase  has  no  legal  meaning.  Nor  is 
there  any  such  meaning  in  the  phrase  in 
the  third  count,  "combining  for  the  pur- 
pose of  unlawful  and  seditious  opposition 
to  the  Government,**  for  everyone  would 
decide  the  meaning  of  those  words  by  his 
own  political  opinions.  The  law  cannot 
recognise  such  a  varying  standard  of 
guilt  and  innocence.  No  person  under 
such  a  charge  can  tell  what  he  is  called 
on  to  answer.  Whether  it  means  refusal 
to  pay  taxes,  or  doing  some  act  that  in- 
duced hatred  of  or  inconvenience  to  the 
executive,  is  perfectly  uncertain.  If  the 
word  ''  seditious  "  is  to  be  rejected  as  sur- 
plusage, as  a  word  of  no  meaning,  then 
the  count  stands  for  offering  opposition 
to  the  government,  which  is  no  crime  at 
all.  In  every  allegation  of  guilt  set  forth 
in  the  indictment  there  should  be  enough 
clearness  in  the  criminal  charges  to  ename 
a  court  of  appeal  plainly  to  see  the  nature 
of  the  imputed  offences,  as  well  as  the 
grounds  upon  which  they  are  urged 
against  the  accused.  In  a  case  of  mis- 
demeanor, where  no  bill  of  exceptions 
can  be  taken,  and  still  more  in  a  case  of 
great  political  importance,  necessarily 
giving  rise  to  the  strongest  feelings,  it  is 
absolutely  necessary  that  the  legal  charfi;e 
should  be  clear,  definite,  and  unmistaik- 
able. 

Lord  EUenboroughf  in  King  v.  Perrott,{a) 
said: 

*'  Every  indictment  oaght  to  be  so  framed  as 
to  convey  to  the  party  charged  a  certain  know- 
ledge of  the  crime  imputed  to  him  .  .  .  the 
charge  should  be  specific,  in  order  to  give 
notice  to  the  party  what  he  is  to  come  prepared 
to  defend,  and  to  prevent  his  being  distracted 
amidst  the  confusion  of  multifarious  and  com- 
plicated transactions.*' 

That  principle  has  not  been  observed 
here. 

Again,  in  the  sixth  count,  the  plaintiff^ 
are  charged  with  a  conspiracy  '*  to  causo 
and  procure  divers  subjects  of  her  Ma- 
jesty to  meet  and  assemble  together  in 
large  numbers  for  the  unlawful  and  sedi- 
tious purpose  of  obtaining,  by  means  of 
the  intimidation  to  be  thereby  caused,  and 
by  means  of  the  exhibition  and  demonstra- 
tion of  great  physical  force  at  such  assem- 
blies and  meetings,  changes  and  alterations 
in  the  government,  laws,  and  constitution 
of  the  realm,  as  by  law  established.*' 
To  procure  a  large  meeting  to  assemble  is 
no  crime.  Then  what  is  intimidation? 
In  law  it  has  no  meaning ;  but,  even  if  it 
had,  it  is  not  shown  to  be  unlawful,  and 
intimidation  may  be  lawful  in  itself  and 
lawful  in  its  object.    It  may  be  intimida- 
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tion  to  prevent  a  breach  of  the  law,  or 
moral  intimidation  to  prevent  another 
from  indulging  in  a  vice.  It  should  have 
been  shewn  what  the  intimidation  was, 
that  it  was  bad  and  unlawful  in  itself,  and 
was  employed  for  unlawful  purposes.  It 
ought,  also,  to  have  been  shewn  on  whom 
it  was  intended  to  operate.  Such  a  charge 
is  now  made  for  the  first  time.  In  Lord 
George  Gordon* 8  case,  (a)  though  the  means 
were  intimidation,  the  offence  charged 
was  treason.  If  it  should  be  said  that  the 
intimidation  was  directed  against  the 
legislature,  the  law  will  not  presume  the 
legislature  to  be  capable  of  being  intimi- 
dated. 

The  seventh  count  is  substantially 
the  same  as  the  sixth.  With  respect  to 
the  eighth  count,  the  plaintiffs  were  ac- 
cused of  a  conspiracy  "  to  bring  into 
hatred  and  disrepute  the  courts  of  law 
established  in  Ireland  for  the  administra- 
tion of  justice,  and  to  diminish  the  confi- 
dence of  Her  Majesty's  subjects  in  Ireland 
in  the  administration  of  the  law  therein, 
with  the  intent  to  induce  Her  Majesty's 
subjects  to  withdraw  the  adjudication  of 
their  differences  with,  and  claims  upon, 
each  other  from  the  cognizance  of  the 
said  courts  by  law  established,  and  to 
submit  the  same  to  the  judgment  and  de- 
termination of  other  tribunals  to  be  con- 
stituted and  contrived  for  that  purpose." 
lliis  charge  is  vague,  undefined,  and 
without  legal  meaning.  EVery  attempt 
to  improve  the  administration  of  the  law 
might  be  made  the  subject  of  a  charge  of 
this  sort.  Such  attempts  are  often  made, 
both  in  and  out  of  Parliament.  The  com- 
missioners who  reported  on  the  Ecclesias- 
tical Courts,  and  the  witnesses  before 
them,  who  pointed  out  abuses,  and  recom- 
mended the  substitution  of  other  courts, 
are  all  open  to  this  charge.  The  ninth 
count  is  the  same,  only  adding  that  the 
defendant  endeavoured  to  usurp  and  as- 
sume the  prerogative  of  the  crown  in 
establishing  courts  of  justice.  That  also 
is  too  general.  The  rule  of  cidminal  plead- 
ing is,  that "  every  indictment  must  charge 
a  man  with  a  particular  offence,  and  not 
with  bein^  an  offender  in  general "  ; 
HawlcviM.{pi  In  The  Queen  v.  Fecurgua 
0* Connor y(c)  Mr.  Baron  Bolfe  treated  a 
charge  of  endeavouring  to  excite  disaffec- 
tion and  hatred  to  the  law,  as  one  which, 
standing  alone,  was  a  mere  assemblage  of 
idle  words.     In  Bex  v.  Bichard8on(d)  a 

(a)  21  St,  Tr.  485. 

(6)  2  Hawk.  P.O.  c.  25.  8.  59. 

(c)  4  St.  Tr.  N.S.  1202.  Counsel  read  from 
Feargus  O'Connor's  report  of  the  trial,  the 
accuracy  of  which  was  verified  by  Seneant 
Marphy,  one  of  the  counsel  in  the  case.  Times 
report. 

(d)  1  Moo.  &  Bob.  402. 


charge  of  a  conspiracy  to  cheat  and  defraud 
a  party  of  the  fruits  and  advantages  of  a 
verdict  obtained  by  him,  was  held  to  be 
too  general,  and,  therefore,  bad  in  law. 
It  was  said  there,  that  in  an  indictment 
for  conspiracy, 

*'  it  is  essential  that  the  parties  should  be  shown 
to  have  conspired  to  do  something  which  the 
law  would  contemplate  as  an  illegal  act ;  and  an 
offence  at  common  law  should  he  clearly  stated, 
not  in  figurative  or  doubtful  terms,  but  in 
words  to  which  the  law  assigns  a  specific 
meaning." 

The  present  indictment  is  full  of  terms 
which  are  indefinite  and  wanting  in 
legal  precision,  and  this  rule  cannot 
be  said  to  have  been  observed  here. 
Bex  V.  Glll,{a)  which  will  be  cited  on 
the  other  side,  has  been  so  often  referred 
to  on  account  of  its  laxity  that  it  cannot  be 
considered  an  authorify.  But  the  au- 
thority of  Beg.  V.  Parker  (6)  is  recognised, 
and  there  an  indictment  for  a  conspiracy 
to  obtain  from  persons  named,  divers 
goods  and  merchandizes,  and  to  defraud 
them  of  the  same,  was  held  bad,  for  not 
showing  whose  goods  and  merchandizes 
they  were.  Here  the  generality  of  the 
counts  is  infinitely  greater.  In  Bex  v. 
Cooper  (c)  an  indictment  for  endeavouring 
to  stir  up  strife  amongst  *'  His  Majesty's 
liege  people  "  without  saying  ad  commune 
nocumentrum  of  the  defenaanPs  neighbours, 
was  held  bad,  as  too  vague  and  generaL 
In  Beg,  v.  liowd  several  persons  were 
indicted  for  conspiring  and  agreeing  to  do 
certain  indecent   practices    in   a   public 

Slace,  and  in  presence  of  His  Majesty's 
Lege  subjects,  but  the  indictment  was 
held  bad,  as  the  practices  were  not  suffi- 
ciently described. 

In  order  to  reverse  the  judgment  it 
is  not  necessary  to  shew  that  every 
count  is  bad.  It  is  true  the  Court 
will  refuse  to  arrest  judgment  in  cri- 
minal cases,  where  one  count  is  good, 
because  it  is  still  open  to  the  judge  to 
give  judgment  on  tne  ^od  count  only. 
On  the  other  hand,  in  civil  cases,  where 
the  jury  give  a  general  verdict  with  dam- 
ages, and  one  count  is  afterwards  found 
to  be  bad^'udgment  is  arrested,  because 
the  Court  cannot  give  judgment  on  the 
bad  count,  and  it  has  no  legal  power  to 
distinguish  the  counts  on  which  damages 
have  or  have  not  been  given.  The  same 
principle  applies  here.  The  Court  cannot 
say  on  what  counts  judgment  was  given. 
Part  of  the  sentence  on  the  defendants 
mav  have  been  passed  in  respect  of  the 
bad  counts.  There  can  be  no  intendment 
that  the  Court   gave   judgment  on  the 


(a)  2  B.  &  Aid.  204. 
(6)  8  Q.B.  292. 
(c)  2  Str.  1246. 
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good  connts  only.  The  record  states 
that  judgment  was  given  *'for  their 
offences  aforesaid,"  and  if  it  is  to  be 
held  that  the  judgment  has  been  given 
upon  something  different  from  the  record, 
what  security  is  there  in  that  document  P 
These  proceedings  are  not  matter  of 
intendment,  but  are  described  upon  the 
record,  and  the  sole  object  of  tne  writ 
of  error  is  to  review  wnat  is  upon  the 
record;  and  if  the  House  is  of  opinion 
that  a  fine  of  £2,000  and  twelvemonths' 
imprisonment  was  unjust  to  Mr.  O'Con- 
neU,  it  has  no  means  of  distinguishing  the 
ingredients  of  the  judgment,  of  disen- 
tangling its  various  parts,  or  of  apportion- 
ing that  into  parts  which  was  given  as  a 
whole  upon  the  record.  Is  there  to  be  an 
intendment  on  the  record,  merely  for  the 
purpose  of  sustaining  the  judgment  P  It 
would  be  most  injurious  in  its  effects  if  the 
Oourt  below  were  allowed  to  enter  judg- 
ment  on  bad  counts,  because  defendants 
had  been  acquitted  on  those  that  were 
good  and  valid. 

Suppose  an  indictment  with  three 
counts,  and  that  the  Court  of  Queen's 
Bench  held  one  of  these  to  be  good, 
and  the  others  bad ;  that  the  Court  of 
Exchequer  Chamber  held  good  one  of 
the  counts  that  had  been  pronounced 
bad  by  the  Court  of  Queen's  JBench,  and 
pronounced  bad  what  the  latter  had  held 
good.  If  this  House  decided  that  both 
these  counts  were  bad,  and  that  the  third 
count  which  the  two  Courts  below  were 
unanimous  in  declaring  to  be  bad,  was 
good,  what,  in  such  a  case,  would  become 
of  the  suggested  intendment  with  regard 
to  the  record  P 

If  the  sentence  is  held  applicable  only 
to  the  ^ood  counts,  a  new  prosecution 
may  be  instituted  on  the  bad  counts,  and 
the  production  of  the  record  of  the  first  in- 
dictment would  be  no  defence  to  the 
second.  The  case  of  Bw  v.  FuUer  (a)  was 
an  indictment  for  endeavouring  to  seduce 
seamen  from  her  Majesty's  service ;  and 
one  point  raised  was  whether  the  in- 
dictment could  be  sustained  without  a 
specification  of  the  means  employed. 
The  Court  stated  that  there  were  three 
valid  objections  to  the  indictment,  but 
that  as  the  first  count  upon  which 
judgment  would  be  given  was  good, 
they  forebore  to  go  into  the  objections; 
but  there  every  count  stood  distinct  for 
every  legal  purpose. 

In  the  case  of  Beg.  v.  Ingram  and 
Another, {h)  the  Court  held  that  fine  could 
not  be  inflicted  upon  the  defendimts 
on  good  counts  (the   others  being   too 


(a)  1  B.  &  P.  180. 
(6)  1  8alk.  984. 


general)  where  there  was  a  seneral  ver- 
dict. In  Peahe  v.  Oldham,((^  and  Grant 
V.  AeteU^ib)  the  decision  was  to  the  same 
effect.  Where  an  indictment  consists  of 
good  and  bad  counts,  the  judgment  on  the 
record,  being  a  judgment  on  fdl  the  counts, 
and  bearing  with  it  the  punishment  of 
those  several  counts,  whether  good  or  bad, 
is  not  sustainable  in  law. 

Here,  the  verdict,  also,  is  bad  and  repug- 
nant in  many  respects.  On  the  first  count 
the  jur^fHhave  found  three  of  the  defendants 
"  guilty  of  the  premises,"  that  is  of  con- 
spiring with  the  other  five  defendants  to 
accomplish  the  purposes  charged  in  that 
count,  and  have  acauitted  the  other  five 
of  conspiring  with  tnem.  Such  a  finding 
is  contradictory,  repugnant,  and  absurd. 
"The  premises"  must  mean,  if  the  word 
has  any  meaning  at  all,  all  the  circum- 
stances previ  ously  stated.  Now  as  several 
of  the  defendants  were  declared  not  guilty 
of  many  of  ilie  objects  of  the  alleged 
conspiracy,  it  is  impossible  that  anv  one 
of  them  can  be  truly  said  to  be  guilty  of 
the  premises.  The  finding  is  absurd,  and 
therefore  void ;  Comyns*  Digest,  (c) 

Farther,  the  judgment  is  bad ;  on  the  first 
count  theCourt  has  given  judgment  against 
the  defendants  in  rcppect  of  three  different 
conspiracies,  when  only  one  has  been  found 
by  the  grand  jury.  It  cannot  be  said  that 
the  Coort  did  not  intend  to  do  this ;  for  the 
expression  in  the  judgment  is,that  the  seve- 
ral defendants  are  to  be  punished  "  for 
their  offences  aforesaid."  Taking  each 
count  to  contain  a  charge  of  a  distinct  of- 
fence, the  grand  jurors  presented  eleven  of- 
fences ;  and  the  petty  jurors  have  foxmd  the 
defendants  guilty  of  fifteen.  The  judg- 
ment here  has,  in  fact,  been  given  for  more 
offences  than  are  charged  in  the  indict- 
ment, or  have  been  pleaded  to  by  the 
defendants.  Only  one  conspiracy  is 
charged  in  the  first  count,  one  conspiracy 
laid  at  one  time  and  place,  and  on  one 
occasion.  But  some  of  the  defendants 
have  been  found  guilty  on  this  count 
of  three  several  conspiracies,  and  are 
now  suffering  punishment  for  these  three 
conspiracies.  The  effect  of  this  finding 
may  be  exemplified  by  a  simpler  oase: 
suppose  eight  persons  to  be  charged  with 
a  conspiracy  to  cheat  A.B.  of  three  horses, 
black,  white,  and  grey ;  suppose  it  proved 
that  the  eight  came  to  an  agreement  to 
cheat  A.B.  of  the  black  horse,  but  that  C 
and  D.,  two  of  the  conspirators,  refused  to 
have  anything  to  do  with  cheating  him  of 
the  other  two  horses ;  that  the  remaining 


(a)  Cowp.  275. 
lb)  Douglas  722. 

(c)  Tit.  Pleader  (S.  23).      See  also  2  Hawk. 
P.O.  c.  47. 1.  8,  cidog  Popham  202. 
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six  subseanently  agreed  to  cheat  bim  of 
the  white  horse,  and,  three  of  the  six  hav- 
ing retired,  the  three  remaining  agreed  to 
cheat  him  of  the  grey  horse ;  there  woald 
then  be  three  different  conspiracies,  with 
different  objects,  and  requiring  different 
means.  It  is  plain  that  neither  in  law  nor 
fact  could  the  whole  eight  defendants, 
npon  such  an  indictment,  oe  found  guilty 
of  one  conspiracy  to  cheat  A.B.  of  all  the 
three  horses,  nor  could  there  be  findings 
that  all  were  guilty  of  conspiracy  to  cheat 
A.B.  of  the  black  horse,  ana  also  a  finding 
that  six  were  guilty  of  a  conspiracy  to 
cheat  him  of  the  black  and  white  horse, 
and  that  three  were  guilty  of  conspiracy 
to  cheat  him  of  the  ^ej  horse :  for  then 
there  would  be  an  indictment  charging 
one  conspiracy  between  eight  persons, 
and  a  finding  of  three  distinct  conspiracies, 
only  one  of  which  was  that  which  had 
been  charged  in  the  indictment. 

The  charges  here  are  contradictory.  If 
A.  and  B.  are  jointly  indicted  for  con- 
spiracy, and  B.  is  acquitted,  A.  must  also 
be  acquitted,  nob  merely  because  one  per- 
son cannot  alone  be  convicted  of  conspir- 
ing, but  because  A.  is  on  the  record 
charged  with  a  specific  conspiracy  with  B., 
and  if  B.  did  not  conspire,  A.  could  not 
have  conspired  with  him.  It  is  the  same 
when  more  than  two  persons  are  charged 
with  conspiring  together,  and  it  appears 
at  the  trial  that  one  of  the  number  did 
not  conspire  at  all ;  for  then  the  specific 
conspiracy  charged  never  existed. 

On  the  first  and  second  counts  in  the 
present  case  eight  persons  were  convicted 
of  one  conspiracy,  seven  of  another  con- 
spiracy, ana  three  of  a  third  conspiracy, 
while  there  was  only  one  entire  charge 
upon  the  record.  On  the  third  count,  too, 
Daniel  O'ConneU^  Mr.  Barrett,  and  Mr. 
Duffy  were  found  guilty  without  reserve ; 
Mr.  John  O'ConnelT,  Mr.  Steele,  Mr.  Ea/y, 
and  Dr.  Gray  were  found  guilty,  with 
certain  exceptions ;  and  the  fie  v.  Thomas 
Tiemey  was  found  guilty  only  of  so  much 
of  the  premises  as  related  to  raising 
discontent  and  disaffection  among  Her 
M^esty's  liege  subjects.  Thus  Daniel 
O'ConneU,  Mr.  Barrett,  and  Mr.  Duffy 
were  found  guilty  of  the  whole  matter  of 
the  count  which  charges  them  with  con- 
spiring with  Mr.  /.  O'Conmll  and  the 
others  to  do  that  for  which  the  latter  were 
not  found  guilty.  This  is  clearly  an  in- 
congruity in  the  finding.  It  is  impossible 
that  Daniel  0*OonneU,  Mr.  Barrett,  and 
Mr.  Duffy  can  have  conspired  with  other 
persons  if  these  persons  did  not  conspire 
with  them,  since  the  very  nature  and 
essence  of  a  conspiracy  is  that  a  mutual 
agreement  had  been  entered  into  to  effect 
the  object  conspired  for. 
Lord  Ltndhubsi,  L.O.  :  Suppose  that 


three  persons  are  indicted  for  conspiring 
to  do  certain  illegal  acts,  and  that  one  is 
ac<][uitted,  while  the  other  two  are  found 
guilty — would  that  not  be  good  P 

Sir  T.  Wilde:  It  is  submitted  that 
there  cannot  be  found  in  the  same  record 
two  persons  conspiring  with  a  third,  and 
that  third  person  not  conspiring  with 
them.  The  essential  part  of  the  offence 
charged  is  the  agreement. 

Lord  Ltudhttest,  L.O. :  Three  persons 
are  indicted  for  conspiracy,  and  two  have 
been  found  guilty  of  the  premises.  'Will 
that  not  do  P 

Sir  T.  Wilde:  The  word  "premises" 
must  be  taken  in  its  proper  and  precise 
meaning.  The  word  **  premises*'  means 
that  the  parties  were  guilty  of  the  con- 
spiracy charged  in  the  count. 

Lord  Lyndhubst,  L.O. :  I  think  it  pre- 
cisely the  same  question. 

Sir  T.  Wilde :  Surely  it  would  be  a 
different  offence. 

Lord  Ltndhukst,  L.O.  :  Not  at  all. 
Suppose  the  parties  were  charged  with 
conspiring  with  A.,  B.,  and  0.  to  do 
certain  acts,  and  the  jury  find  that  they 
had  conspired  with  A.  only,  would  not 
that  be  suflicient  P 

Sir  T.  Wilde :  1  submit  not.  The  con- 
spiracy is  founded  on  a  supposed  agree- 
ment of  the  eight.  Three  were  found 
guilty  on  the  premises  when  the  jury  had 
negatived  the  possibility  of  that  guilt  by 
the  acquittal  of  those  with  whom  they  had 
conspired. 

There  was  also  a  verdict  of  not  guilty 
in  favour  of  the  defendants  upon  cer- 
tain portions  and  clauses  of  the  indict- 
ment which  ought  to  have  been  followed 
up  by  judgment.  The  parties  have  not 
thus  had  the  benefit  of  an  acquittal,  and 
the  record  is  consequently  incomplete  in 
that  respect. 

Lord  Oaupbell  :  Is  that  error  of  which 
you  can  avail  yourself,  and  how  are  you 
damnified  by  it  p 

Sir  T.  Wilde :  The  defendants  may  be 
damnified  in  this  respect,  that  a  verdict  of 
not  guilty  could  not  De  pleaded  to  another 
indictment 

Lord  Lyndhubst,  L.O. :  We  are  com- 
petent to  repair  that  error. 

Sir  T,  Wilde:  lam  not  aware  that. in 
any  criminal  case,  where  the  judgment  of 
the  court  below  was  defective,  your  lord- 
ships have  added  to  it. 

Lord  Lyvdhubst,  L.O. :  I  am  informed 
that  the  Oourt  of  Queen's  Bench  has  done 
so  in  the  Eaeler  case,  on  the  ^roxmd  that 
the  power  to  do  so  was  discretionary. 

Su-  T,  Wilde:  The  Oourt  of  Queen's 
Bench  can  do  many  things  which  your 
lordships,  as  a  court  of  error,  cannot 
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Friday,  July  5. 

Peacock  followed  on  the  same  Bide: 
Under  the  first  and  second  counts  the 
jury  found  Daniel  0*0(mneU,  Barrett,  and 
JDt^jTy  guilty  of  three  conspiracies ;  John 
0*UonneU  and  others  guilty  of  two  con- 
spiracies ;  and  Mr.  Tiemey  guilty  of  one 
conspiracy.  The  AUomev  Chneral  cannot 
dis])ute  that  judgment  nas  been  given 
against  Daniel  U'Connell,  Barrett,  and 
Duffy,  for  three  conspiracies,  unless  he  is 
prepared  to  say  that  two  of  them  con- 
stituted no  offence ;  and  if  so,  the  judg- 
ment was  bad.  It  was  adjudged  by  tho 
Court  that  **  Daniel  O^ConneU,  for  his 
offences  aforesaid,  do  pay  a  fine  of  2,0002.*' 
But  which  offence  was  it  for  P  Was  it  for 
oonspiriog  with  the  seven  to  do  No.  1,  or 
with  the  six  to  do  No.  2,  or  with  the  two 
to  do  No.  3  of  the  charges  ?  And  if  there 
were  uncertainty,  the  verdict  is  void 
for  ambiguity,  for  every  man  ought  to 
know  for  what  he  was  punished.  The 
grand  jury  charged  the  defendants  with 
ten  offences  only,  and  the  petty  jury 
found  them  guilty  of  fifteen.  It  is  not  to 
be  supposed  that  the  Court  woald  pass 
the  same  judgment  on  men  who  had  been 
found  guilty  of  one  conspiracy,  and  men 
found  guilty  of  several.  The  Court,  in 
this  case,  shewed  that  it  would  be  wrong 
to  suppose  so.  They  exercised  a  dis- 
cretion in  the  matter,  and  passed  a  lighter 
sentence  on  /.  O'GonneU  than  on  D, 
0*Connell,  who  was  found  guilty  of  con- 
spiring to  excite  discontent  in  the  army, 
of  which  charge  John  O'ConneU  was 
acquitted.  Again,  one  (Tiemey)  was 
found  guilty  of  a  single  conspiracy,  and 
a  nolle  prosequi  waa  entered  against  him. 
A  conspiracy,  in  law,  depends  not 
on  the  act,  but  on  the  combination  ^d 
agreement  between  the  parties;  and 
if  seven  parties  agreed  to  do  one 
thing,  it  is  perfectly  distinct  from  an 
agreement  between  three  of  them  to 
do  another  thing.  This  is  well  illus- 
trated by  the  charge  of  Mr.  Baron  EoJfe 
to  the  jury  who  tried  Mr.  Fea/raus 
O'Connor, (a)  in  which  that  learned  judge 
said  that  in  order  to  convict  all  or  any  of 
the  defendants,  they  must  convict  them  of 
one  and  the  same  conspiracy ;  he  did  not 
mean  to  say  thev  should  be  satisfied  that 
.every  one  of  the  defendants  used  the 
same  infiuence,  but  that  if  they  thought 
that  all  combined  for  carrying  the  charter, 
although  disposed  to  use  different  means 
— ^if  they  believed  that  the  parties  all 
agreed  to  do  the  one  act,  and  that  all 
were  guilty  of  one  conspiracy,  they  might 
find  them  guilty,  but  it  must  be  on 
different    counts.       8o,     assuming    the 

(a)4  8t.Tr.N.8.,  1307. 


evidence  to  bo  good  in  this  case,  D. 
0*OonneU,  Barrett,  and  Duffy  might  have 
been  found  guilty  on  separate  and  distinct 
counts,  for  conspiring  to  cause  discontent 
in  the  army;  but,  having  been  found 
guilty,  under  the  first  count,  of  one  joint 
offence,  they  could  not  afterwards  be 
found  guilty  of  a  separate  and  distinct 
offence. 

Lord  Caupbbll  :  The  question  is, 
whether  it  was  a  separate  and  distinct 
offence  or  a  part  of  the  general  offenoe. 

Peacock :  Suppose  that  Daniel  0*OonneU 
had  alone  been  round  ^ilty  of  conspiring 
to  create  discontent  in  the  army — the 
finding  that  seven  others  were  guilty  of 
some  other  conspiracy  would  not  su|)- 
port  the  finding  that  0*ConneiU  had  con- 
spired to  excite  discontent  in  the  army. 
The  same  rule  holds  in  civil  cases  as 
well  as  in  criminal.  In  an  action  for 
trespass,  in  which  several  parties  were 
charged  with  one  joint  offence,  which  was 
proved  against  some  of  them,  and  not 
against  another,  the  jury  must  acquit  him. 
In  Aaron  v.  Alexander  and  Ulher8,(b) 
Lord  Ellenborough  said  that  they  could 
not  find  one  prisoner  gpiilty  of  a  sepa- 
rate offence,  and  the  others  guilty  of 
the  joint  offence.  It  is  impossible  to  cite 
a  case,  either  criminal  or  civil,  in  which 
several  parties  were  charged  with  one 
joint  trespass,  in  which  at  the  same  time 
the  whole  of  them  were  found  euilty 
jointly  of  a  part  of  the  trespass,  and  each 
of  them  was  found  guilty  of  separate  parts 
of  the  same  offence.  If  a  jury  could  do 
that,  it  might  go  into  as  many  con- 
spiracies as  it  pleased;  and  by  ringing 
the  changes  on  aU  the  charges  of  this 
indictment,  it  might  find  Mr.  O'Connell 
guilty  of  a  hundred  conspiracies ;  whereas 
when  the  defendants  have  been  found 
^ilty  of  one  joint  conspiracy,  the  count 
IS  as  it  were  exhausted,  and  the  jury 
have  no  right  to  go  on  finding  them  guilty 
of  any  more. 

As  to  the  third  count,  the  jury  found  the 
defendants  Daniel  O'Connell,  Duffy,  and 
Barrett  guilty  of  the  premises,  and  the 
other  five  defendants  not  guilty  of  conspir- 
ing with  them.  Such  a  verdict  is  bad  for 
repugnancy ;  if  it  is  not  repugnant  because 
it  IS  to  be  taken  as  finding  the  three  defend- 
ants guilty  of  conspiring  with  each  other 
onW,  that  is  an  argumentative  verdict, 
and  therefore  bad  on  that  ground.  Again, 
there  was  no  finding  as  to  whether  the 
three  defendants  convicted  conspired  with 
Mr.  TyrreU,  the  deceased  defendant ;  and 
consequently  the  verdict  is  bad  because 
it  did  not  find  the  whole  matter  at  issue. 
The  finding  on  the  third  count  is  bad  for 


(a)  8  Camp.  85. 
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repugnancy,  ambiguity,  and  insuffioienoy 
of  finding ;  and  as  some  part  of  the  judg- 
ment must  have  been  given  on  this  count, 
the  judgment  is  bad  also. 

The  proceedings  are  irregular  here,  by 
reason  of  the  ab^noe  of  the  proper  con- 
tinuances. 

There  is  a  discontinuance  on  this  re- 
cord between  the  time  of  the  finding  of 
the  verdict  and  the  following  term ;  for 
the  purpose  of  this  argpiment  the  days 
must  be  assumed  to  be  days  in  term. 
The  Act  of  1  &  2  WiU,  4.  c.  31.  s.  3,  (Ir.) 
provides : 

**  If  any  trial  at  bar  shall  be  ^ected  by  any  of 
the  said  Courts,  it  shall  be  competent  to  the 
Judges  of  sach  Court  to  appoint  such  day  or 
days  for  the  trial  thereof  as  they  shall  think 
fit ;  and  the  time  so  appointed,  if  in  vacation, 
shall,  for  the  purpose  ox  such  trial,  be  deemed 
and  taken  to  be  a  part  of  the  preceding  term." 

The  order  here  spoken  of  is  plainly  an 
absolute  and  unconditional  order,  but 
here  on  January  13,  before  the  trial  came 
on,  an  order  was  made  conditional  in  its* 
term8(a)  upon  the  trial  not  being  finished 
by  January  31,  and  therefore  not  in  com- 
pliance with  the  Act.  The  case  of  a  trial 
partly  in  term  and  partly  in  vacation  has 
not  been  provided  for  by  the  Act ;  for  that 
very  reason  the  Court  ought  to  have  made 
the  order  in  such  form  as  to  constitute  the 
added  days  days  in  term.  Farther,  there 
is  a  discontinuance  here  from  the  12th  of 
February,  when  the  verdict  was  delivered, 
to  the  following  term.  The  jury  having 
delivered  their  verdict,  no  order  was 
made  or  day  fixed  by  the  Court  for  the 
parties  to  appear,  and  no  continuance  was 
entered  on  the  record.  Discontinuance 
is  good  ground  of  error,  and  is  not 
cured  by  the  app^rance  of  the  parties 
as  miscontinuance  is ;  Bradley  v.  Ba/nkei 
(b),  Rm  v.  Tutchin  (c),  Hawkins  (d). 
Here,  the  appearance  of  the  defen- 
dants cannot  in  any  sense  be  called^volun- 
tary;  and  further,  the  case  of  Bex  v. 
Walcot,(e)  citdng  Sampson's  case,(/)  af- 
fords an  answer  to  the  argument.  There 
a  man  was  attainted  of  murder ;  he 
brought  a  writ  of  error  for  this  cause,  and 
it  appeared  that  he  had  been  indicted  on 
the  loth  of  March,  8  Oha/rles  I.,  and  was 
tried  on  the  20th.  There  was  no  continu- 
ance between  these  days;  and  this  was 
alleged  as  error  in  fact,  and  was  ad- 
mitted, and  was  said  not  to  be  amendable, 
because  it  was  a  criminal  case. 

The  judgment  is  also  bad,  because  it  oon- 

(a)  Above  p.  67. 

(&)  Cro.  Jac.  283;  Yelv.  204. 

(c)  2  lid.  Raym.  1061. 

id)  2  Hawk.  P.C.  c.  27.  s.  84. 

(e)  4  Mod.  395. 

(/)  1  Roue's  Abr.  196. 


tains  no  entry  of  acquittal,  though  the  Slid- 
ing shows  some  defendants  were  pro- 
nounced not  ^ilty  upon  pu1)s  of  the 
indictment ;  this  renders  it  void ;  Finer '^ 
Abridgment,  (a)  where  it  is  said : 

**  In  trover  and  conversion  of  goods,  if  the  de- 
fendant be  found  guilty  of  part  and  for  part  not 
ffuilty,  but  no  judgment  is  given  for  that  of  which 
he  is  so  found  not  guilty,  as  it  ought  to  be,  this 
is  erroneous :  *' 

Wood  v.  Dr.  Suteliffe  or  8uekling{h), 
That  defect  cannot  be  amended ;  Beis  v. 
Waioot,{c)  There  the  judgment  was  re- 
versed, as  the  words  **  ipso  vivoque  earn' 
burentwr "  were  omitted.  Bacon's  Abridg- 
ment (cQ  also  shows  that  a  judgment 
being  an  entire  thing,  it  cannot  regularly 
be  reversed  for  part  and  affirmed  for  part. 
Bex  V.  Kenv)orthy,(e)  Bex  v.  EUis,(f)  and 
Bex  V.  Boti/meXg)  are  all  to  the  same 
effect ;  in  the  last  it  was  held  that  where 
there  had  been  an  erroneous  judgment  on 
a  good  indictment,  the  Court  of  Error 
could  neither  pass  the  proper  sentence 
nor  send  the  case  back  to  the  Court 
below,  but  must  reverse  the  judgment; 
which  it  did,  and  the  defendant  was 
discharged.  Viner^s  Abridgment  (h)  and 
Bacon's  Abridgment  (t)  show  the  prin- 
ciple on  which  this  rule  is  founded. 

The  judgment  is  also  bad,  because  it 
orders  the  defendants  to  enter  into  recog- 
nizances to 

**  keep  the  peace  and  be  of  good  behaviour  for 
the  space  ot  seven  years  next  ensuing  the  ac- 
knowledgment thereof." 

It  was  formerly  doubted  whether  the 
Courts  could,  as  part  of  a  sentence,  direct 
parties  to  enter  into  recognizances  to  keep 
the  peace,  but  it  was  decided  before 
this  House  on  error  in  Bex  v.  Hart 
and  Whiteij),  that  it  might  *' for  a  reason- 
able time  ** ;  here  the  term  is  not  reason- 
able. It  is  a  fixed  period  of  seven  years 
from  the^iate  of  the  acknowledgment  of 
the  recognizances;  so  that  a  defendant, 
unable  to  obtain  sureties,  might  be 
imprisoned  for  his  whole  life.  The  date 
ought  to  have  been  fixed  at  the  commence- 
ment or  at  the  termination  of  the  imprison- 
ment. All  the  precedents  are  in  that  form. 
Peacock  proceeded  to  argue  at  great 
length  in  support  of  the  objection  already 


(a)  Error  (B.  b.),  pL  18. 

(b)  Cro.  Jac.  439  ;  1  Belle's  Bep.  293. 

(c)  4  Mod.  395  ;  Show.  P.C.  127,  129. 

(d)  Tit.  Error,  M. 
(e)lB.&C.711. 
(/)  5  B.  &  C.  395. 
(^)  7  A.  &  E.  58. 

(A)  Tit.  Error  (B.  b.),  pL  18. 
it)  Tit.  Error,  M.  2. 
O*)30bt.Tr.l344. 
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taken,  that  a  general  judgment  on  an 
indictment  containing  good  and  bad 
counts  is  bad  (a),  and  referred  to  the 
cases  already  cited.  It  coald  not  be 
matter  of  presumption  or  intendment  that 
in  an  indictment  containing  two  counts, 
one  good  and  one  bad,  the  Court  cast  the 
bad  one  out  of  its  consideration  altogether. 
If  such  a  rule  were  inyariable,  suppose  an 
indictment  of  ten  counts,  and  xhaA,,  the 
plaintiff  having  demurred,  the  Court  gave 
judgment  for  him  on  five  of  the  counts, 
pronounced  ag^ainst  him  as  to  the  remain- 
mg  five  counts,  and  proceeded  to  pass 
judgment  against  him  in  respect  of  them. 
Suppose  that  on  appeal  it  were  held  that 
only  one  of  these  nve  counts  were  ^[ood, 
could  it  be  presumed,  in  face  of  the  judg- 
ment in  the  Court  below,  that  it  had  com- 
mitted no  mistake,  and  given  judgment — 
on  the  good  count  only. 

If  the  judgment  is  to  be  attributed  only 
to  the  good  count,  the  plaintiff  might  dq 
tried  a^in,  on  an  indictment  like  the  pre- 
sent, with  all  the  bad  counts  amended,  and 
oould  not  plead  his  fofrmer  trial,  although 
he  might  plead  a  conviction  under  a  good 
count.  Would  it  not  be  absurd  to  say 
that  Mr.  O'Conndl  mi^ht  practically  be 
tried  and  punished  twice  over  for  the 
same  offences,  not  from  any  fault  of  his, 
but  from  an  error  in  the  indictment,  with 
which  he  had  nothing  to  do  P  A  judgment 
which  leads  to  such  anomalies  ought  to  be 
reversed.  Counsel  proceeded  to  argue 
further  that  the  Court  had  no  power  to 
amend  the  judgment,  and  referred  to  Bex 
V.  Solomonstifi)  Bex  v.  Walcot,{c)  Bacon* s 
Abr.  tit.  EiTor.  M. ;  Bex  v.  Kenworthyyid) 
Bex  V.  EUi8,(e)  and  Bex  v.  Bowme.(f) 

M.  JD.  Hill,  Q.C.,  for  the  plaintiffs  in 
error,  Steele  and  Barrett,  argued  that  the 
demurrers  to  the  plea  in  G^oatement  and 
to  the  challenge  to  the  array,  were  wrongly 
allowed  at  the  trial.  It  appears  on  the 
plea  in  abatement,  and  on  the  assi^ment 
of  errors  in  fact,  that  the  witnesses 
either  were  not  sworn  or  affirmed  at  all,  or 
if  they  were,  the  act  was  not  performed  in 
open  court,  as  required  by  the  statute, 
56  Geo.  3.  c.  87. 

The  Act  of  1  &  2  Vict,  c.  37.,  which  em- 
powers the  foreman  or  any  other  member 
of  grand  juries  in  Ireland  to  swear  the 
witnesses,  provides  that 
'*  in  all  cases  in  which  bills  of  indictment  are  to 
be  laid  before  grand  juries  in  Ireland  for  their 


(a)  This  point  on  which  the  judgment  was 
revened,  is  said  to  have  been  suggested  by 
Pe€u:ock. 

(6)  1  T.  R.  249. 

(c)  4  Mod.  895. 

(d)  1  B.  &  C.  711. 

(e)  5  B.  &  C.  895. 
(/)  7  A  &  E.  5e. 


consideration,  the  clerk  of  the  Crown  at  the 
assizes  and  the  clerk  of  the  peace  at  quarter 
sessions  .  .  .  shall  endorse  upon  the  back  of 
the  bill  of  indictment  the  name  or  names  of  the 
witnesses." 

By  a  further  provision  of  the  Act  no  wit- 
ness whose  name  had  not  been  previously 
endorsed  on  the  bill  by  the  clerk  of  the 
peace  or  of  the  Crown  can  be  sworn 
or  affirmed.  The  grand  jurors  have  no 
absolute  power  here;  the  clerk  of  the 
Crown  or  the  clerk  of  the  peace  must  first 
indorse  the  names  of  the  witnesses  on  the 
bill,  in  order  to  confer  on  the  grand  jurors 
the  power  to  swear  them.  The  clerk  of 
the  Crown  is  an  officer  who  attends  at  the 
assizes ;  and  the  clerk  of  the  peace  per- 
forms similar  duties  at  the  sessions.  The 
naming  of  these  two  officers  shows  the 
assizes  and  sessions  to  be  alone  meant.  The 
word  assizes  does  not  include  the  Court  of 
Queen's  Bench  proprio  vigore.  Dr.  CoweLVe 
Interpreter, (a)  gives  a  most  particular 
description  of  the  assizes,  and  of  the 
persons  who  ought  to  attend,  and  of 
their  duties ;  but  does  not  contain  one 
word  to  show  its  applicability  to  the  Court 
of  Queen's  Bench  in  Westminster  HalL 
Another  proof  of  the  complete  distinction 
between  the  two  is  that,  notwithstanding 
the  statute  of  Westminster,  it  was  neces- 
sary to  pass  statutes  (18  EUz.  c.  12.  and 
12  Oeo,  1.  c.  31.)  expressly  to  enable  the 
courts  at  Westminster  to  try  cases  at 
niei  privs  there,  instead  of  trying  them 
at  bar.  Lord  Co1ce{b)  recognises  and 
describes  the  distinction  between  them. 

Lord  Lykdhurst,  L.C:  There  is  no 
doubt  about  that. 

HiU:  There  are  no  words  in  the  Act 
which  extend  the  meaning  to  the  Court 
of  Queen's  Bench.  The  error  here  may 
be  the  subject  of  a  plea  in  abatement,  or  of 
a  writ  of  error;  uaatledine  v.  Mundjf,{c) 
Bex  V.  Ca/rlile»{d)  All  the  authorities 
on  the  point  are  collected  in  Bogere  v. 
8fnUh,(e)  where  the  error  was,  that  there 
was  no  proper  return  of  the  distringas 
Juraiores  by  the  Sheriff;  and  the  defect 
was  held  not  to  be  cured  by  the  statute 
21  Jac.  I,  c.  13.  The  case  of  Bex  v. 
Dickinson  (/)  is  to  the  same  effect ;  but 
the  Judges  there,  instead  of  having  the 
matter  argued,  recommended  a  pardon. 
In  Stainer  v.  James\g)  the  judgment  was 
arrested,  because  the  name  of  the  sheriff 
was  not  indorsed  on  the  distringas,  nor  on 
the  return  of  the  tales ;  and  in  BlodwUl  v. 

(a)  Tit.  Assiie. 

(6)  2  Inst.  422. 

(c)  4  B.  &  Ad.  90. 

(<0  2  B.  &  Ad.  362,  971. 

(e)  1  A.  &  £.  772. 

(/)  Buss.  &Ry.  401. 

(i)  Cro.  Blis.  311. 
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Edwa/rds  (a),  and  in  Holdeaworih  y.  ProO' 
torif)),  on  a  similar  objection,  the  same  re- 
snlt  oocnrred.  In  Bex  v.  Bicha/rds  (c)  the 
Goart  of  King's  Bench  held  that  an  Act 
which  in  the  most  general  terms  em- 
powered Oonrts  to  give  the  costs  of 
witnesses  in  certain  cases  of  misdemeanor 
did  not  apply  to  a  case  where  the  indict- 
ment was  removed  by  certiorari  into  the 
Court  of  King's  Bench.  Goansel  also 
referred  to  Wilson  v.  Knvhley,(d) 

Bat  supposing  1  &  2  Yict.  c.  37.  to 
apply,  the  witnesses  were  not  sworn  in 
compliance  with  it,  and  this  has  been 
assigned  for  error  in  faot  by  the  defend- 
ant, Thomas  Steele  (e).  There  is  no  cer- 
certificate  by  the  foreman  or  other  mem- 
ber of  the  grand  jury  as  required  by  the 
Act,  attesting  the  fact  of  the  swearing  or 
afi&rmation  of  the  witnesses.  This  part  of 
the  statute  is  essential,  and  not  merely 
directory.  The  power  conferred  by  the 
statute  IS  a  new  power,  unknown  to  the 
common  law,  ana  must  be  used  exactly 
according  to  the  statute.  The  more  so  as 
it  is  a  power  to  be  exercised  in  secret. 
Suppose  an  indictment  against  one  of  the 
witnesses  for  perjury,  ii;  the  absence  of 
the  certificate  it  would  be  impossible  to 
prove  that  he  was  sworn ;  the  grand  jurors 
themselves  being  sworn  to  secrecy  as  to 
the  proceedings  before  them.  There  being 
a  niaterial  defect  in  the  proceedings  here, 
it  is  impossible  to  say  that  the  bill  was 
duly  found. 

Next  as  to  the  challenge  to  the  array. 
The  Irish  jury  system  is  as  follows  (/) : — 
The  Act  of  3  &  4  Will.  4.  c.  78.  s.  4,  requures 
the  sheriff  to  issue  precepts  for  the  collec- 
tion of  the  grand  jury  cess  in  the  month 
of  July,  there  to  be  returned  with  the 
names  of  persons  duly  qualified  to  act  as 
juiymen.  The  7th  section  states  that  the 
collector  is  to  make  out  alphabetical  lists 
of  the  persons  liable  to  serve  on  juries — 
to  deliver  those  lists  to  the  clerk  of  the 
peace,  who  is  bound  to  keep  the  same  for 
three  weeks,  and  during  that  time,  with- 
out fee  or  reward,  permit  them  to  be 
perused.  At  the  end  of  that  period  he  is 
to  lay  them  before  the  justices  of  the 
peace  in  special  session — in  Dublin,  under 
the  Municipal  Reform  Act,  before  the 
recorder.  By  the  9th  section  the  justices 
are  to  fix  a  tune  for  considering  the  list, 
and  to  give  public  notice  thereof:  on  that 
day  the  lists  are  to  be  produced,  and  re- 
formed on  points  where  they  are  wrong. 


(a)  Cro.  Eliz.  60». 
(6)  Cro.  Jac.,  188. 
(c)  8  R  ft  C.  420. 
(<0  7  East,  128. 
(c)  See  above,  785. 

(/)  See  now  84  &  35  Vict.  c.  65,  85  &  36 
Tict.  c.  25,  and  89  &  40  Vict.  c.  21. 


The  justices  have  then  the  power  of  put- 
ting any  qualified  person  upon  the  list, 
whose  name  bad  been  omitted,  and  of 
striking  off  the  list  any  one  whose  name 
had  been  improperly  inserted. 

Their  next  duty  is  to  cause  a  general 
list  to  be  made  out  conformable  with  that 
already  made,  and  to  send  it  to  the  clerk 
of  the  peace.  From  such  general  list  the 
jury  book  oi  the  sheriff  has  to  be  made  u]), 
and  he  is  to  distinguish  such  names  as 
are  qualified  to  serve  as  a  special  jury. 
The  method  of  striking  a  jury  panel  is 
almost  the  same  as  in  this  country.  As 
the  complex  provisions  of  this  system  were 
not  generally  understood  or  carried  out  in 
various  counties,  the  Act  of  4  &  5  WiU.  4. 
was  passed  providing  that,  if  the  book  of 
the  year  then  being  was  not  properly  made 
out,  that  of  the  preceding  year  should  be 
resorted  to ;  and  failing  that,  that  matters 
should  stand  pretty  much  as  at  common 
law  upon  the  subject.  In  Mr.  SteMe 
challenge  it  is  stated,  that,  the  general  list, 
which  it  was  the  duly  of  the  recorder  to 
deliver  to  the  clerk  of  the  peace,  was  not 
so  delivered,  and  that  a  certain  paper 
writing,  purporting  to  be  a  general  list, 
was  illegally  and  fraudulently  made  out, 
and  that  it  omitted  several  names  which 
ought  to  be  inserted,  to  his  wrong  and 
damage.  There  was  a  great  disobedience 
of  the  statute,  and  after  all  the  labour 
gone  through  in  the  making  out  of  the 
list,  and  the  careful  scrutiny  to  which  it 
had  been  subjected  by  the  recorder,  the 
fruits  thereof  have  been  lost  to  the  public 
in  general,  and  to  the  challenger  in  par- 
ticular, by  the  fraudulent  act  of  some 
person  during  the  period  when  the  re- 
corder was  in  possession  of  the  lists,  and 
before  delivering  them  to  the  clerk  of  the 
peace.  By  such  an  interference,  the  docu- 
ment became  a  fraudulent  document,  and 
one  not  in  accordanoe  with  the  Act  of 
Parliament.  The  challenge,  therefore, 
sets  forth  that  there  has  been  a  mis- 
carriage as  to  the  list ;  that  the  sheriff's 
list  lui8  been  made  from  a  fraudulent 
document,  and  that  ThovMLB  Steele  has 
suffered  thereby.  If  a  circumstance  of 
this  kind  is  not  a  matter  of  public  con- 
cernment, I  do  not  know  what  is.  I  am 
not  now  counting  on  my  fingers  the 
names  of  those  omitted ;  but  I  am  stand- 
ing upon  the  general  ground  of  an  iigury 
done,  which  in  any  other  case  would  have 
ffiven  any  subject  of  her  Majesty  a  ground 
for  remedy.  I  could  hardly  suppose,  if  I 
had  not  read  the  argument  in  the  court 
below,  that  there  would  be  a  doubt  in  the 
matter.  The  Court  below  thought  them- 
selves justified  on  the  subject  by  putting 
an  extreme  case.  "  Would  you, "  say  they, 
"  argue  that  the  list  was  void,  if  one  per- 
son had  been  omitted?"    1  answer  that 
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such  a  qaestion  does  not  arise  upon  the 
record,  and  I  cannot,  therefore,  bo  called 
npon  to  deal  with  it.  I  wonder  that  it  did 
not  occur  to  the  learned  persons  to  whom 
I  allude  with  all  respect,  to  put  an  oppo- 
site extreme— viz.,  that  all  but  one  giTcn 
name  had  been  omitted.  *  Supposing  a  rat 
had  gnawed  out  one  of  the  names,  would 
that  render  the  list  invalid  P  Suppos- 
ing a  more  hungry  rat  had  gnawed  out 
all  the  names,  would  not  that  render  it 
invalid  P  But  if  a  rat  of  discretion—*  rat 
that  knew  what  he  was  about — gnawed 
out  certain  of  the  names,  would  not  that 
render  it  invalid  P  Suppose  it  true  that 
the  names  which  had  Men  omitted  had 
each  a  mark  on  the  side — suppose  it  to  be 
impossible  to  imagine  that  the  loss  of  any 
number  of  sheets  could  account  for  the 
names  omitted  fVom  the  jury  list— suppose 
the  names  ought  to  have  l>een  spreaa  all 
over  the  book — suppose  it  appeared  from 
the  record  (and  I  will  not  travel  out  of  the 
record)  that  this  was  a  great  cause  arising 
out  of  a  great  political  and  religious  con- 
test, and  that  there  were  indications  to  shew 
the  religious  and  political  feelings  of  the 
persons  whose  names  had  been  omitted, 
and  that  those  naiaes  had  been  omitted  in 
consequence*  Now,  in  a  case  like  this,  in 
which  fraud  is  distinctly  alleged,  I  am  at 
a  loss  to  understand  why  inouiry  should  be 
refused,  even  if  it  were  not  aemandable  as 
a  strict  right.  Inquiry  oueht  to  have  been 
courted  if  each  party  had  been  equally 
desirous  to  have  the  jury  list  fair  and 
impartial.  If  the  will  of  the  legislature 
haa  been  complied  with  in  every  particu- 
lar, there  would  have  been  difficulty 
enough  in  the  then  social  state  of  Dublin 
in  procuring  a  fair  and  impartial  jury. 
This  great  question  was  then  agitating 
the  country.  It  would  be  no  aspersion 
on  the  great  body  of  men  from  whom 
the  jurors  were  sworn,  to  say  that  there 
was  not  among  them  any  one  to  be  found 
who  did  not  entertain  strong  feelings  on 
this  great  question  on  the  one  side  or  on 
the  other.  Indeed,  I  should  feel  little 
respect  for  any  one  man  living  in  Ireland 
who  had  not  strong  feelinss  on  one  side 
or  on  the  other  on  this  vital  question.  If 
a  case  could  be  imagined  which,  beyond 
any  other,  demanded  a  strict,  I  might 
almost  say,  a  superstitious  conformi^ 
with  every  portion  of  the  Jury  Act,  it  is 
that  which  is  now  in  your  lordships' 
house.  If  the  object  of  the  trial  be  con- 
sidered, it  is  equally  important.  It  was 
expected  that  it  would  hold  up  a  high 
example,  which  would  have  effect  not  only 
upon  the  defendants  themselves,  but  upon 
the  people  of  Ireland.  Can  that  be  done 
in  any  other  way  than  by  conducting  the 
trial  in  such  a  way  that  everything  is 
done  not  to  produce  certain  effects,  bat 


to  render  justice— not  to  arrive  at  precon- 
ceived opinions,  but  to  dispose  of  the 
matter  according  to  law  and  equity  P  If 
such,  however,  was  the  object  in  view,  the 
means  taken  to  effect  it  were  most  unfor- 
tunate. Above  all  matters  in  the  trial,  it 
was  necessary  that  there  should  be  no  sus- 
piciop  attached  to  the  formation  of  the 
lury.  I  do  not  exaggerate  upon  that  sub- 
ject. I  am  onl^  in  weaker  lang^uage  ex- 
pressing the  opinions  of  a  noble  lord,  who, 
m  a  speech  which  I  had  the  rare  good 
fortune  to  hear,  used  these  words ; 

«I  should  be  guilty  of  no  exaggeration,  I 
should  be  led  by  fancy  into  no  error,  if  I  said 
that  all  the  fast  establishments  of  this  great 
empire — ^the  King,  the  Lords,  and  the  Commons 
— were  all  instituted  for  the  simple  object  of 
potting  twelve  good  men  into  the  1>ox."(<>} 

In  England,  up  to  the  Be  volution,  and 
in  Ireland,  up  to  the  passing  of  3  &  4 
Will.  4.,  the  sheriff  or  sub-sheriff  were  the 
only  officers  recognized  by  law  as  intrusted 
with  the  selection  of  a  jury.  Lord  Coke  (6) 
has  stated  many  good  causes  of  challenge 
to  the  array  connected  with  disabilities  of 
that  officer,  such  as  non-indifferenoy  to 
either  of  the  parties,  relationship  by  blood 
or  fosterage,  <bc.,and  the  Year  Books  shew 
such  a  ca8e.(c)  In  fact,  the  right  of  chal- 
lenge was  the  great  remedy  which  former- 
ly existed  to  cure  any  vice  in  the  jury ;  and, 
although  the  exercise  of  that  right  is  of 
much  less  frequent  occurrence  than  for- 
merly, it  is  not  less  valid  and  powerful  for 
that.  For  every  possible  vice  which  could 
find  its  way  into  the  array  it  is  challenge- 
able ;  and,  therefore,  every  vice  is  reme- 
diable by  that  means,  and  can  be  cured 
at  any  time  between  the  array  of  the 
jurors  and  their  entrance  into  the  box. 
In  the  Court  below  this  has  been  denied, 
and  it  has  been  treated  as  if  this  objection 
amoimted  to  putting  the  recorder  on  his 
trial.  It  is  no  such  thing :  the  error  may 
happen  from  mistake  as  weU  as  from  fraucC 
but  its  consequences  are  equally  iigurious 
to  the  defendants.  The  recorder  here 
does  not  exercise  a  judicial  but  a  minis- 
terial power.  It  IS  true  that  in  Bea 
V.  Edmond»,{d)  a  challenge  as  against  the 
Master  of  the  Crown-office  was  not  allowed, 
and  there  Lord  Tentetrden  treated  that 
officer  as  in  the  same  situation  as  elisors  ; 
and  against  the  acts  of  elisors  there  was 
no  cniallenge,  because  they  were  the 
immediate  officers  of  the  Court.  The 
Court  below  has  here  made  the  strange 
blunder  of  putting  the  recorder,  who 
under  these  Acts  has  a  ministerial  duty  to 

(a)  Brougham  in  June  1828. 
ib)  Co.  Litt.  156. 

(c)  17  Edw.  8,  p.  50. 

(d)  4  B.  &  Aid.  471 ;  1  St.  Tr.  N.  S.  785» 
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perform,  in  the  same  sitaation  as  the 
elisors,  and  has  therefore  said  that  it  has 
no  power  over  him.  In  Bex  v.  BuV' 
ridge{a)  the  challenge  to  the  array  was 
for  the  want  of  hnndredors ;  a  matter 
not  in  the  least  degree  connected  with 
the  partiality  or  the  want  of  indiffer- 
ence of  the  sheriff.  The  challenge  was 
opposed  on  the  gronnd  that  the  defendant 
had  consented  to  the  rale  for  a  special 
jnry,  and  had  availed  himself  of  the 
privilege  accorded  to  persons  to  be  tried 
by  a  special  jnry,  in  order  to  abuse  it  and 
defeat  the  rule  of  Court;  he  had  struck 
the  jury,  and  he  had  so  exercised  his 
privilege  that  he  had  prevented  the  trial 
by  creating  the  very  ODJection  which  was 
the  ground  of  his  challenge.  Her  might 
have  been  punished  for  contempt  for 
having  so  exercised  his  right,  but  the  right 
of  challenge  was  not  and  could  not  be 
taken  away  even  in  that  way,  and  the 
challenge  was  allowed.  Subsequently, 
however,  the  party  was  attached  for  the 
contempt.  That  is  a  very  strong  case, 
since  it  shows  that  where  the  right  of 
challenge  exists,  it  cannot  be  taken  away 
even  by  the  misconduct  of  the  party.  Boo 
V.  Tiffen{b)  and  Anonymousie)  are  to  the 
same  effect.  The  right  of  challenge  to  the 
array  of  special  juries  has  been  admitted 
in  Ireland,  Nowtany.  Beg.,{d)  where  it  was 
allowed  for  the  unindifferency  of  the 
sheriff.  The  main  proposition  is  therefore 
established,  that  a  challenge  to  the  array 
exists  in  the  case  of  special  juries ;  and  the 
exception  to  the  rule  being  now  limited 
to  elisors  and  to  the  Master  of  the 
Grown -office,  there  is  nothing  to 
justify  the  challenge  to  the  array 
being  refused  in  the  present  case. 
In  Reg-  v.  FHzpatric1c,{e)  tried  on  one  of 
the  Irish  Circuits  in  1836,  there  was  a 
challenge  to  the  array  on  the  ffround  of 
vices  in  the  sheriff's  book,  ana  the  Lord 
Ohief  Justice  expressed  an  opinion  adverse 
to  the  challenge,  but  reserved  the  point, 
which  was  not  raised,  as  the  defendant 
was  acquitted.  In  Reg.  v.  Oonrahy  (f) 
the  presiding  judge  expressed  the  same 
opimon,  but  both  IJiese  opinions  were 
based  on  the  view  that  the  provi- 
sions of  the  Jury  Act,  3  and  4  WiU,  4. 
c.  91,  were  directory  only,  and  not  im- 
perative in  those  provisions  which  regu- 
lated the  qualifications  and  summoning 
of  jurors. 
Lord   Lyndhttest,  L.C:    Whatever    is 

(a)  I  Str.  593  ;  Ld.  Raym.  1864;  8  Mod. 
186-245. 

(/O  8  Keb.  740. 

(c)  Sty.,  283. 

Id)  1  Had.  &  Br.,  164. 

(e)  1  Or.  &  Dix,  Ab.  C.  513. 

(/)  1  Cr.  &  Dix.  C.C.  66. 


directory  in  an  Act  of  Parliament,  is 
imperative;  but  the  question  is  what  is 
essential  to  the  validity  of  the  thing  to  be 
done. 

HiXL :  The  term  used  by  the  noble  and 
learned  lord  may  with  great  propriety  be 
adopted,  and  the  argument  will  thou  be 
that  these  provisions  are  essential.  They 
are  essential  to  the  constitution  of  a  good 
jury.  The  sheriff  is  bound  under  the 
statute  to  form  his  panel  out  of  the  jury- 
book.  If  the  book  does  not  contain  all 
the  names  that  ought  to  be  there,  he  is 
limited  in  his  selection  of  the  panel;  a 
disadvantflge  which  the  law  intended  to 
prevent  There  can  be  no  calculation  as 
to  the  number  of  names  omitted;  any 
omission  is  contrary  to  the  provisions  of 
the  Statute.  The  11th  Section  of  the  Act 
expressly  directs  that  the  sheriff  shall 
have  fi'ee  access  to  the  book,  and  shall 
not  return  an;jr  names  but  what  are  in  the 
book.  It  is  impossible  for  a  statute  to 
use  stronger  terms.  If  he  does  not  take 
the  book  of  one  year,  he  may  go  to  the 
book  of  the  year  preceding.  If  there  is 
no  book  at  all,  he  may  use  his  own  powers 
at  common  law.  It  is,  therefore,  clear 
that  the  provisions  of  the  Act  are  essen- 
tial. The  inconvenience  of  allowing  the 
challenge  to  the  arra^  is  no  argument 
against  the  right  to  it.  In  discharging 
thos  part  of  his  duties  the  recorder  is  not, 
as  was  supposed  by  the  Ghief  Jtutice,  a 

i'udicial  functionary.  He  mav  be  so  when 
le  is  determining  who  shall  be  on  the 
list ;  but  when  he  comes  to  that  part  of 
his  duty  which  relates  to  causing  certain 
matters  to  be  done,  his  office  is  merely 
ministerial.  But  even  if  he  can  be 
considered  a  judicial  officer,  still  the 
rights  of  parties  in  whose  absence  he 
decides  cannot  be  finally  barred  by  his 
decision,  and  the  challenge  to  the  array 
must  still  exist  The  case  most  resembling 
the  present  is  that  of  the  examination 
of  tne  qualification  of  voters  for  Alder- 
men of  London.  That  duty  is  performed 
by  the  recorder,  but  his  judgment 
does  not  finally  bind  the  parties ; 
It  would  be  monstrous  to  impair  the  effi- 
cacy of  that  great  right  by  forced  con- 
structions of  the  law — a  right  remedial 
of  great  evils,  and  which  it  would  be  well 
for  the  law  most  strictly  to  preserve. 
Sir  W,  Blachstone,  justly .  proua  of  the 
great  principles  of  British  law,  having 
lauded  the  practice  stated  by  Cicero  to 
have  existed  at  Rome,  which  appointed 
the  jarors  by  mutual  consent,  stated  that 
our  practice  was  analogous  to  that  by 
reason  of  the  free  right  of  challenge.  That 
great  right  stood  upon  the  same  grounds 
as  that  of  ceriiorari^  which  was  so  effectual 
a  check  upon  the  licentiousness  of  the 
inferior  courts,  and  was  one  which  should 
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not  be  lightlj  parted  with,  nor  infrinffed 
upon  by  any  power  but  by  an  express  Act 
of  Parliament  Whoever  are  the  oflScers 
now  appointed  for  the  execution  of  those 
duties  which  anciently  devolved  upon  the 
sheriff  or  his  deputies,  where  the  array 
has  anv  vice  in  it,  which  in  formor  times 
could  have  been  remedied  by  challenge, 
that  remedy  still  exists  for  the  same  pur- 
pose and  with  the  same  objects.  The 
principle  of  that  remedy  is  to  destroy 
every  panel  on  which  any  vice  appears 
calculated  to  lessen  the  confidence  of  the 
law  in  the  verdict.  If  that  principle  be 
now  to  be  applied,  there  will  be  no  diffi- 
culty in  saying  that  the  right  of  challenge 
is  still  preserved  in  all  its  integrity, 
and  is  peculiarly  applicable  to  the 
case  before  the  house. 

Counsel  proceeded  to  refer  to  the  ob- 
jection that  judgment  had  been  passed 
on  an  indictment  containing  good  and 
bad  counts,  and  appealed  to  the  House 
not  to  decide  the  question  lightly  on 
the  ground  of  any  supposed  practice  in 
the  matter,  but  to  reflect  that  practice 
formed  a  ground  of  judgment  which 
should  be  watched  with  the  greatest  care 
and  jealousy  at  all  times,  but  emphatically 
when  applied  to  a  defendant  in  criminal 
law.  Let  them  remember  the  answer  of 
Chief  Justice  Fratt,  when  the  practice  of 
the  country  from  the  time  of  tne  Revolu- 
tion and  the  submission  of  all  parties 
were  put  forward  to  justify  the  issue  of 
General  "Warrants  by  the  Secretary  of 
State.  "This,"  said  he,  "is  the  sub- 
mission of  poverty  to  power." 

KeUy  followed  on  behalf  of  John  O'Con- 
neU,  Banft  and  Dr.  Qtoaj^  and  argued  in 
support  of  the  objections  alread]^  urged. 
The  defendants  have  been  convicted  of 
more  conspiracies  than  are  charged  in  the 
indictment.  On  the  first  count  the  de- 
fendants were  charged  with  conspiring  to 
effect  five  objects.  The  whole  eight  have 
been  found  guilty  of  objects  one  and  two, 
seven  defendants  of  objects  three  and 
four,  as  well,  and  three  defendants  of  all 
five  objects.  There  are  three  distinct  con- 
spiracies instead  of  the  one  charged  in 
the  count.  The  essence  of  a  conspiracy  is 
the  common  object.  The  reason  why  the 
evidence  of  the  acts  of  one  conspirator 
is  admissible  against  another,  is  because 
such  acts  are  directed  to  obtain  the 
common  object.  There  cannot  be  more 
than  one  conspiracy  charged  in  each 
count.  •*  To  find  the  defendants  guilty," 
said  Baron  Bolfe  in  Beg,  v.  Fearpus 
0*  Connor, (a)  "  you  must  find  them  guilty 
of  one  and  the  same  conspiracy,  and  that 
only." 

(c)  4  St.  Tr.  N.  S.  935. 


Monday,  July  8. 

KeUy  resumed  his  argument,  and  argued 
further  that,  if  one  count  in  the  indict- 
ment were  bad,  judgment  must  be  re- 
versed. To  presume,  contrary  to  the  fact, 
that  sentence  was  passed  on  the  good 
counts  only  would  be  productive  of  the 
greatest  injustice.  Suppose  that  the 
crimes  charged  against  Frost  and  his 
associates  had  been  committed  in  the 
north  of  England  inst^  of  the  south  of 
Wales,  in  combination  with  FearguM 
0*  Connor  and  his  associates,  and  that  they 
had  been  all  prosecuted  under  one  indict- 
ment for  as  many  different  conspiracies 
and  degrees  of  guilt  as  it  is  possible  to 
put  by  way  of  hypothesis,  from  a  public- 
house  riot  up  to  a  conspiracy  to  commit 
treason ;  suppose  any  number  of  counts, 
sav  ten;  that  the  Queen's  Bench  con- 
sidered them  all  good,  and  gave  judgment 
upon  them  all ;  but  that  on  a  writ  of 
error,  and  a  reconsideration  of  the  case, 
the  Lord  Chief  Justice  and  other  judges 
of  the  Queen's  Bench  were  of  opinion  that 
the  judgment  was  incorrect,  and  that 
their  lordships  agreed  that  nine  counts, 
charging  the  graver  offences,  were  bad  in 
law,  and  only  one,  charging  the  venial 
offence,  good — of  what  avail  was  the  writ 
of  error  if  the  doctrine  of  the  law  officers 
of  the  Crown  was  to  weigh  with  ^eir 
lordships  P 

The  next  question  is,  are  there  any 
bad  counts  in  this  record?  It  is  sub- 
mitted that  all  the  counts  in  this  indict- 
ment are  bad,  but  two  of  them  are  most 
obviously  so.  These  are  the  sixth  and 
the  eighth.  The  sixth  count  contains  the 
charge  of  the  **  demonstration  of  phy- 
sical force,"  and  thereby  causing  "in- 
timidation " ;  and  the  eighth  count,  the 
withdrawing  of  causes  from  the  ordi- 
nary tribunals  of  the  country.  As  to 
the  first  of  these  two  counts,  it  is 
bad  for  uncertainty.  A  conspiracy  must 
be  alleged  and  shown  to  have  some 
unlawful  object,  or  to  propose  to  accom- 
plish some  indifferent  or  even  lawful 
object  by  unlawful  means.  But  this  ob- 
ject and  these  means  must  be  shown  to  be 
unlawful;  it  is  not  enough  to  call  them 
so ;  Francis  v.  Stewart  (a)  decided  a  short 
time  since  in  the  Court  of  Queen's  Bench. 
The  mere  fact  of  procuring  large  numbers 
of  persons  to  assemble,  is  not  unlawful ; 
nor  is  the  combining  to  effect  a  change 
in  the  goTernment  unlawful,  for  other- 
wise all  the  persons  who  agread  to  take 
measures  for  effecting  the  union  with 
Scotland,  the  passing  of  the  Roman  Ca- 
tholic Relief  Bill  or  the  Reform  Bill,  or 
the  union  with  Ireland  would  have  been 


(a)  6  Q.B.  984.  -  j 
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^ilty  of  an  unlawful  act.  Then  the  ob- 
ject not  bemg  nnlawftil,  are  the  means 
nnlawfal  P  They  are  not  shovr n  to  be  so. 
The  count  alleges  that  these  changes  are 
to  be  brought  about  by  '*  intimidation." 
Intimidation  of  whom  P  It  does  not  ap- 
pear on  whom  the  intimidation  is  to 
operate.  The  same  objection  applies  t« 
the  allegation  as  to  the  *'  demonstration 
of  physical  force."  What  is  the  meaning 
of  the  phrase  in  English  P  it  is  not  easy  to 
understand;  it  is  a  French  nhrase,  and 
may  be  intelligible  in  France,  but  in  Eng- 
land it  has  no  meaning,  and  certainly  no 
legal  meaning  of  the  kind  here  assumed ; 
for  demonstration  means  certainty  of 
proof.  K  it  should  be  said  that  there  is 
the  phrase,  **  exhibition  of  physical  force," 
which  is  English  and  has  a  meaning,  then 
the  objection  arises  that  there  is  no  al- 
legation as  to  the  |)ersons  on  whom  this 
exhibition  of  physical  force  is  to  take 
effect.  The  want  of  this  allegation  can- 
not be  supplied  by  presumption.  An 
indictment  for  obtaining  money  under 
false  pretences,  is  bad  unless  it  states  who 
is  to  be  defrauded  by  the  false  pretences, 
and  of  what  he  is  to  be  defrauded ;  The 
Queen  v.  Pech,{a)  The  count  alleges  no- 
thing which  is  necessarily  illegal.  There 
may  be  cases  supposed  in  which  it  would 
be  perfectly  legal  to  procure  a  change  in 
the  law  by  means  of  intimidation  through 
the  exhibition  of  physical  force.  But  if 
there  can  be  any  one  supposable  case  in 
which  such  a  proceeding  would  bo  lawful, 
the  count,  which  does  not  expressly  and 
distinctly  show  it  to  be  unlawful,  is  un- 
certain and  therefore  bad.  The  Queen  v. 
Pech  is  an  authority  on  both  thcEe  points. 
Here,  indeed,  the  objection  is  extremely 
strong ;  for  it  is  not  shown  that  the  per- 
sons to  be  intimidated  were  subjects  of 
this  realm,  and  for  anything  that  appears 
on  the  face  of  the  count,  they  might  be 
the  Queen's  enemies.  If  the  greatness  of 
the  numbers  is  to  constitute  the  illegality, 
then  the  greater  the  number  of  persons 
who  on  an  apprehension  of  public  danger 
came  forward  to  be  sworn  in  as  special 
constables,  the  greater  would  be  the  il- 
legality of  their  doing  so.  The  introdnc- 
tion  in  a  count  of  the  words  unlawful  and 
seditious,  will  not  convert  an  otherwise 
lawful  into  an  unlawful  matter;  Beg. 
V.  Bowed,{b)  Bex  v.  Gheere.{c)  On  these 
grounds  it  is  submitted  that  the  sixth 
count  is  bad  in  law. 

Then  as  to  the  eighth  count.  The  sub- 
stance of  that  count  is  a  charge  of  an  en- 
deayour  to  bring  certain  tribunals  into  ha- 
tred and  contempt.  What  tribunals  P    Not 

(a)  9  A.  &  B.  686. 
(6)  3  Q.B.  180. 
(c)  4  B.  &  C.  902. 


all,  for  that  would  include  the  courts  of  jne- 
foudere  and  such  minor  courts.  Is  it  illegal 
in  a  f^  country,  if  a  tribunal  is  believed  to 
be  mischievous,  to  endeavour  to  b^ing  it 
into  hatred  and  contempt,  with  a  view  to 
its  being  changed  P  No  authority  has  yet 
decided  that  such  is  the  law.  Had  it 
been  so  decided,  there  would  have  been 
no  chance  of  our  adopting  those  amend- 
ments which  experience  is  constantly  sug- 
gesting; and  the  Sbar  Chamber  Hself 
might  have  flourished  to  this  day.  But 
further,  what  is  this  charge  of  creating 
hatred  and  contempt  towards  the  tribu- 
nals P  Are  those  feelings  to  be  excited  as 
to  a  single  judge  P  If  so,  that  would  be 
illegal ;  but  that  must  be  shown,  and  it 
is  not  shown  here.  But  if  the  words  of 
the  count  have  any  meaning,  the  hatred 
and  contempt  are  to  be  directed  against 
the  system  under  which  the  laws  of  the 
country  are  administered ;  for  the  words 
"the  tribunals"  as  used  here,  must  be 
taken  to  mean  the  system.  That  cannot 
be  illegal;  for  the  question  whether  the 
system  deserves  to  be  hated  and  despised, 
is  a  mere  matter  of  opinion,  and  no  one 
can  be  criminal  for  simply  holding  the 
affirmative  or  the  negative  of  it.  So  far 
from  such  efforts  beijug  ille^,  they  are 
highly  praiseworthy ;  there  is  no  part  of 
the  constitution  held  so  sacred  that  it 
is  criminal  to  bring  it  into  hatred  and 
contempt,  except,  perhaps,  the  established 
religion.  Even  there  the  law  has  stepped 
in  to  shield  the  accused  from  uncertoint^ 
and  ambiguity;  and  a  Chief  Justice  di- 
rected a  charge  against  certain  persons  as 
**  LoUards  and  false  heretics,  et  cammtmee 
proditoree"  to  be  quashed,  (a) 

The  Attorney  General  (Sir  WtUiam  FoU 
lett),  for  the  Crown :  The  counsel  for  the  de- 
fendants cannot  succeed  in  their  principal 
objection  without  calling  upon  the  House 
to  overturn  the  reco^ised  and  established 
law  of  the  land  as  laid  down  in  the  books. 
I  appeal  to  the  practice  of  every  court  in 
the  country.  In  no  case  has  judgment 
been  entered  up  in  the  mode  stated  by 
the  learned  counsel  for  the  defendant  as 
the  right  one,  and  the  effect  of  reversing 
the  judgment  would  be  virtually  to  de- 
clare that  hundreds  and  thousands  of 
criminals  now  suffering  punishment  are 
suffering  unjustly. 

The  main  proposition  on  the  other  side 
is,  that  where,  in  a  criminal  case,  there  is 
a  general  judgment  on  an  indictment  in 
which  some  oounte  are  good  and  some  bad, 
the  judgment  must  be  reversed,  more 
particularly  where  the  punishment  is  dis- 
cretionarv.  The  true  rule,  both  in  civil 
and  criminal  cases,  is  that  the  judgment 
must  be  warranted  both  by  the  reconl  and 

(a)  »  Inst.  c.  5.  tit.  *•  Heresy,"  p.  41. 
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the  yerdiot  of  the  jury.  In  a  oiyil  case,  | 
if  the  record  contains  two  counts,  one  of 
which  is  bad,  and  the  judgment  is  for 
damages  on  the  whole  declaration,  then, 
as  it  is  impossible  to  say  what  portion  of 
the  damages  has  been  assessed  upon  each 
count,  the  whole  judgment  must  be  re- 
versed, and  a  venire  de  novo  awarded.  It 
is  otherwise  in  a  criminal  case,  and  must 
be  so  for  the  sake  of  the  public  safety; 
for,  by  the  argument  on  tne  other  side, 
a  man  who  is  conyicted  on  an  indictment 
containing  several  counts,  on  each  of 
which  there  is  in  fact  a  verdict  against 
him,  will  escape  altogether  because 
one  of  them  happens  to  be  bad. 
Bex  y.  FuUer(a)  shows  that  in  mis- 
demeanor, where  the  punishment  is  dis- 
cretionary, the  Court  will  give  judgment, 
if  the  record  and  the  verdict  warrant  the 
judgment  Beg  r.Bhodes  cmd  Oole,{h)  was 
an  information  for  subornation  of  peijnry, 
and  it  was  urged  in  arrest  of  judgment 
that  there  were  several  assignments  of 
perjury,  and  that,  the  fine  being  entire,  if 
one  assi^ment  of  perjury  was  wrong,  the 
general  judgment  could  not  be  supported. 
And  in  Uie  argument,  the  aniJogy  to  pro- 
ceedings in  civil  oases  was  relied  on : 

"  But  Lord  Holt  and  the  whole  Coart  were 
of  the  contrary  opinion ;  saying,  that  if  all  the 
assignments  of  perjury  but  one  were  wrong,  yet 
that  one  would  be  sufficient  for  the  Court  to 
give  judgment  upon  against  the  defendant." 

In  civil  cases  the  jurors  deal  with  the 
facts ;  in  criminal  cases  the  Court  has  to 
deal  with  the  record;  and  in  awarding 
judgment,  will  award  it  upon  those  counts 
which  are  good.  Bex  v.  PoweU(e)  is  a 
very  recent  authority  in  support  of  this 
proposition.  The  indictment  contained 
two  counts ;  the  first  charged  an  assault, 
with  intent  to  ravish  ;  the  second,  a  com- 
mon assault.  The  jury  found  the  defen- 
dant guilty  of  the  misdemeanor  and 
ofienoe  in  the  said  indictment  specified ; 
and  the  Sessions,  where  the  case  was 
tried,  adjudged  him  '*  for  the  said  mis- 
demeanor to  be  imprisoned  two  years,  and 
kept  to  hia*d  labour."  The  case  was 
taken  by  writ  of  error  to  the  Court  of 
King's  Bench,  where  it  was  held  that  the 
word  misdemeanor  was  nomen  eoUectwum, 
that  the  finding  was  in  efiect  that  the 
defendant  was  guilty  of  the  whole  charge 
in  the  indictment,  and  that  the  judgment 
was  warranted  by  the  verdict.  In  giving 
judgment  there,  Lord  Tenterden  referred 
to  Bex  v.  8olomons,{d)  where  a  like 
judgment  on  a  conviction  for  the  **  said 
offence*'    was   held    good,    though    the 


(a)  1.  B.  &  P.  180 ;  2  Leach,  790. 
(6;  2.  Ld.  Raym.  886. 
(c)  2.  B..  &  Ad.  75. 
id)  I  T.  E.,  249. 


information  charged  two  offences,  each  of 
which  would  have  subjected  the  defendant 
to  a  fine  of  the  same  amount  as  that  im- 
posed l^  the  Court  in  respect  of  the  two 
offences  together.  The  same  principle 
has  been  distinctly  laid  down  by  the 
Court  of  King's  Bench  in  Ireland,  in 
the  case  of  Brady  v.  BegM  and  in 
Holland  v.  Beg.(h)  That  principle  had 
been  still  more  fally  exemplified  in  the 
case  of  Bex  v.  Fulier,(c)  where  there 
were  two  counts ;  one  was  defective,  the 
other  good,  and  the  judges  being  of 
opinion  that  one  of  the  counts  supported 
the  judgment,  it  was  held  sufficient.  The 
rule  of  the  Courts  is  therefore  plain  ;  the 
practice  is  established  and  settled  ;  no 
one  authority  can  be  produced  on  the 
other  side  impeaching  it,  and  any  change 
in  it  must  be  effected,  not  by  a  judgment 
of  this  House  on  a  writ  of  error,  but  by 
legislative  authority.  It  is  said  that  a 
judgment  of  this  kind  does  not  enable  the 
defendant  to  plead  in  any  subsequent 
indictment  for  the  same  offence,  autrefoie 
aequU,  or  auirefois  oowvieL  But  that  is  an 
error;  the  party  indicted  could  put  in 
such  a  plea,  and  if  he  proved  the  identity 
of  the  offence  in  fact,  such  plea  would  be 
supported.  The  authorities  on  this  subject 
are  all  collected  in  OhUiy'e  Criminal 
Law.((2) 

The  objection  that  there  were  more  offen- 
ces found  in  the  verdict  than  were  laid  in 
the  indictment  is  erroneous.  The  jury  have 
found  that  all  the  defendants  have  entered 
into  the  general  conspiracy,  but  some  of 
them  committed  some  of  the  particular 
acts  charged,  and  some  committed  others, 
these  acts  being  each  and  all  directed  to 
effect  the  common  objects  contemplated 
by  these  persons  in  entering  into  the 
general  conspiracy.  It  cannot  be  said 
that  finding  one  man  guilty  of  some  of 
these  acts,  the  same  man  and  another  of 
some  others,  and  a  third  of  all  put  to- 
gether, is  a  finding  of  three  conspiracies. 
Each  separate  act  is  not  a  sepan^te  con- 
spiracy, and  therefore  a  finding  of  each 
act  is  not  a  finding  of  so  many  separate 
conspiracies.  Furtner,  the  finding  is  a 
finding  of  part  of  the  issue,  or  it  is  not ; 
if  it  is  a  finding  of  part  of  the  issue,  it  will 
support  the  judgment,  for  the  jurors  are 
not  bound  to  acquit  the  defendants  if  they* 
are  not  all  guilty  of  all  the  overt  acta 
charged.  If  the  finding  is  not  a  finding 
of  part  of  the  issue,  but  of  more  than  th& 
issue,  what  is  beyond  the  issue  may  bo 
rejected  as  surplusage.  .  If  the  jury  have 
exceeded  the  issue,  and  found  other  con« 

(a)  2  Jebb  &  Symes,  G47. 
(6)  lb.  867. 
(c)  Ubi  sup. 
((OP.  462-770. 
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■piracieB,  thafc  is  not  matter  of  error.  Lord 
Uoke  says  (a) : 

**If  the  jury  gave  a  Terdict  of  the  whole 
issue,  and  of  more,  &c.,  that  which  is  more  ie 
surplusage,  and  shall  not  stay  judgment;  fur 
utile  per  inutile  non  viiiatw,  but  necesBary 
incidents  required  by  the  law,  the  jury  mt^y 
find." 

This  mle  was  acted  upon  in  the  case  of 
Mex  T.  [/rlyn ;  (&)  and  Ba>con*8  Abridg- 
ment.Cc)  where  many  of  the  cases  are 
collected,  states  tho  rule  to  the  same 
effect. 

But  assuming  (which,  however,  is  not 
admitted)  that  some  of  the  findings  are 
bad,  still  the  judgment  is  not  entered  up- 
on all  the  findings,  but  only  on  such  as 
are  applicable. 

Lora  Campbell  :  No  doubt  that  may  be 
so  in  the  mind  of  the  Court,  but  how  does 
the  record  Bhow  that  to  be  the  fact  P 

Attorney  Oenyral :  The  Court  would  reject 
such  findings,  and  would  pass  judgment 
only  on  those  which  are  good  and  which 
are  sufficient  to  sustain  the  judgment. 

Another  objection  is,  that  the  verdict 
is  bad  for  repugnancy.  It  is  argued,  if 
two  of  the  sevnn  were  found  not  guilty, 
the  verdict  was  repugnant.  No  one  ever 
heard  of  such  an  objection  being  sus- 
tained as  valid. 

Lord  Campbell  :  And  you  moan  to  say 
that  if  A.  and  B.  are  conjointly  indicted 
for  a  conspiracy,  A.  may  be  found  guilty 
and  B.  not,  without  prejudice  to  the  finding 
against  A.P 

The  Attorney  General:  That  is  the  argu- 
ment, but  it  is  unnecessary  to  dwell  at  any 
length  upon  it.  It  has,  also,  been  con- 
tended, tnat  the  jxxry  having  found  some 
of  the  defendants  not  guilty  of  a  portion 
of  the  indictment,  there  ought  to  have  been 
a  judgment  of  acquittal  for  the  residue. 
But  no  one  of  the  defendants  was  found 
not  guilty  of  the  conspiracy.    A  certain 

Sortion  of  them  were  found  not  guilty  of 
oing  certain  acts,  but  all  were  found 
guil^  of  the  conspiracy,  and,  there- 
fbre,  no  verdict  of  acquittal  could  be  en- 
tered in  their  favour,  though  the  judgment 
will  only  be  in  respect  of  that  part  of  tho 
charge  of  which  he  has  been  found  guilty. 
It  is  a  mere  question  as  to  form,  and  a 
reference  to  the  precedents  and  authorities 
on  the  subject  will  show  that  no  such  judg- 
ment was  ever  entered. 

As  to  the  supposed  cUaeontvnuanoe^ 
all  the  cases  referred  to  on  the  other 
side  are  cases  of  omissions  to  enter  oon- 
tinuances  before  the  verdict,  so  that  it 
did  not  appear  that  the  Court  con- 
tinued seised  of  the  case;  but  in  this 

(a)  Co.  Lit.  227. 

ib)  2  Saund.  808 ;  see  also  2  Hawk.  P.C.  441, 
1. 10. 
(c)  Tit.  Verdict,  N. 

73181. 


case  it  is  plain  that  the  Court  still  con- 
tinued seised  of  the  case  after  the  verdict  ' 
and  before  the  judgment,  and,  farther, 
that  the  defendants  were  entitled  to  have 
no  further  proceedings  taken  thereon  until 
the  end  of  the  four  first  days  of  term,  with- 
in which  they  had  a  right  to  move  for  a 
new  trial.  On  the  first  day  of  the  term 
the  continuance  is  duly  entered.  But  sup- 
pose the  objection  to  apply  to  an  alleged 
want  of  the  entry  of  proper  continuances 
before  the  trial,  theo  the  answer  is,  that 
the  trial  took  place  under  the  1  &  2  Viet, 
c.  31.  s.  3,  the  provisions  of  which  statute 
were  duly  observed ;  and  at  all  events,  such 
a  frivolous  objection  could  be  no  ground 
for  reversing  the  iudgment.  Swift  v. 
Nottia)  shows  that  a  discontinuance  is  aided 
after  verdict. 

**  Between  verdict  and  judgment  there  need 
not  be  any  continuance ; " 

Convyns*  Digest,(&)  and  Ldkins  v.  Lamb  (c) 
are  to  the  same  effect.  Rogers  v.  AUen  (d) 
and  Viner^s  Abridgment  (e)  show  distinctly 
that  the  want  of  a  continuance  after  verdict 
cannot  be  error  in  a  civil  case.  Then  why 
should  it  be  difierent  in  a  crimioal  case, 
where  the  object  and  purpose  of  the 
continuance  were  exactly  the  sameP 
Another  answer  to  this  objection  is,  that 
being  mere  matter  of  form,  and  for  the 
purpose  of  giving  a  day  for  the  defend- 
ant's appearance,  their  appearance  cures 
the  objection. 

Tuesday,  July  9. 

The  Attorney  General  proceeded  to  deal 
with  the  objections  which  had  been 
argued  below.  And  first,  as  to  the 
challenge  to  the  array,  the  challenffe 
itself  presented  no  fact  on  which  the 
Crown  could  possibly  take  issue;  a  de- 
murrer was  therefore  inevitable.  This 
was  a  challenge  to  an  array  of  a  special 
jury  under  3  &  4  Will.  4.  c.  91.  s.  23. 
The  parties  must  attend  before  the  Master 
of  the  Crown  Office,  each  party  strikes  off 
twelve,  and  the  remaining  twenty -four 
are  returned  as  the  panel.  Tho  sheriff  is 
the  returning  officer.  That  is  important. 
The  challenge  docs  not  allege  that  any  of 
the  perFons  returned  were  not  qualified 
to  serve  on  juries,  or  that  the  return  is 
unfairly  made,  or  that  any  one  single 
juror  returned  did  not  stand  indifferent 
between  the  parties,  or  any  fact  on  which 
issue  could  be  taken  to  show  that  the 
persons  making  the  challenge  were  pre- 
judiced by  this  array.     Nor  is  there  any 

(a)  Sid.  178. 

(6)  Tit.  Pleader  (V.  2). 

(c)  Cro.  Car.  235. 

(d)  Palm.  Bep.  388. 
(0  Tit.  Continuance,  B.  pi.  8,  4,5. 
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averment  that  any  impropriety  was  com- 
mitted by  the  sheriff  in  preparing  the 
array.  Some  snoh  allegation  is  absolately 
necessary  if  the  array  is  to  be  impeached ; 
Co.  LUty(a)  where  the  statement  of  the 
law  appears  to  be  copied  from  Trials 
per  Fai8.(&)  If  the  sheriff  is  gailtnr  of 
partiality,  the  army  is  to  be  returnea  by 
the  coroner ;  bnt  if  the  same  accusation 
can  be  applied  to  him,  then  the  elisors 
are  to  return  the  array.  If  the  party 
challenges  the  array  on  the  ground  of 
favour  on  the  part  of  the  sheriC  he  mast 
show  the  name  of  the  party,  and  ihe  cir- 
cumstances on  which  he  relies  as  proving 
the  charge  of  favour;  and  he  must  do 
this  with  sufficient  certainty.  All  the 
authorities  on  this  matter  are  collected 
in  Chitiy*8  Criminal  Law ;  (c)  Viner*8 
Abridgment,  (d)  Bacon's  Abridgment, (e) 
and  ByerXf)  are  there  referred  to ;  they 
all  show  that  the  only  srounds  of  chal- 
lenge to  the  array  are  those  which  arise 
on  the  default  or  partiality  of  the  officer 
making  the  return.  If  wrong  names  were 
furnished  to  the  officer,  that  might  have 
been  a  ground  of  challenge  to  the  polls, 
but  not  to  the  array.  In  the  argument  on 
the  other  side  it  has  been  contended  that 
the  omission  of  any  names  by  the  recorder 
or  other  person  making  up  the  jury  book, 
is  a  ground  of  challengje  to  the  array.  If 
that  were  so,  the  omission  of  even  one 
name  would  vitiate  the  book,  and  it  might 
be  impossible  to  return  a  jury.  It  is  said 
that,  if  the  jurv  book  of  one  year  is  wrong, 
recourse  may  oe  had  to  that  of  the  year 
before.  In  that  book,  too,  some  of  the 
names  would  probably  be  found  to  have 
been  omitted.  The  Attorney  OeneraL  for 
Ireland  would  have  violated  his  duty  had 
he  accepted  the  proposition  made  by  the 
defendimts  to  allow  the  jury-list  to  go 
back  to  be  struck  again ;  such  a  proceed- 
ing would  have  been  whoUv  invalid,  and 
the  trial  afterwards  would  have  been 
nugatory.  Heie  the  challenge  alleges 
that  a  "oertnin  paper  writing,**  not 
described  as  a  document. required  by  the 
Act  of  Parliament,  '*  purporting  to  be  a 
general  list  so  furnished  to  him,"  that  is, 
by  the  officers  before  mentioned,  **was 
illegally  and  fraudulently  made  out  by 
some  person  or  persons  imknown."  The 
Attorney  C^enerat ooxxldi  not  take  any  issue 
on  the  allegation.  But  one  of  the  chal- 
lenges adds  that  it  was  so  fraudulently 
made  up  **  for  the  purpose  of  prejudicing 
the  defendant  in  this  case."    What  is  the 

(a)  1566. 

{hi)  166. 

(c)  686. 

Id)  Tit.  Triers. 

(«)  Tit.  Juries. 

(/)  AnoDymous,  Dyer,  1826. 


meaning  of  this  allegation?  It  charges 
an  omission  of  names  by  persons  un- 
known ;  but  it  does  not  charge  an  omission 
bv  the  recorder,  or  the  sheriff,  or  the 
clerk  of  the  peace,  or  any  of  those  officeis 
to  whom  the  Act  of  Parliament  has,  by 
name,  entrusted  the  duty  of  making  up 
the  lists,  and  the  jury  book,  and  the 
array.  On  the  whole,  it  is  clear  that 
neither  in  fact  nor  in  law  can  this  chal- 
lenge b#  supported.  The  Act  of  Parlia- 
ment has  already  been  construed  in  the 
cases  of  Beg,  v.  Fitx^atrtcky{a)  and 
Beg.  V.  Conrahy,(h)  which  show  that 
the  object  of  the  Act  was  to  prevent 
persons  from  being  returned  who  are  not 
properly  qualified :  here  there  is  no  pre- 
tence to  say  that  the  persons  whose  names 
are  on  the  list  are  not  qualified.  In 
Bex  V.  Edmonds,  {c)  the  principle  on 
which  challenges  to  the  array  must  rest 
is  clearly  and  authoritatively  explained 
by  Lord  Tenterden,  whose  judgment  shows 
that  this  challenge  to  the  array  will  not 
lie  under  circumstances  such  as  exist  in 
this  case. 

As  to  the  swearing  of  the  witnesses 
before  the  grand  jury,  the  plea  in  abate- 
ment put  in  by  the  defendants  is  defec- 
tive in  form.  It  ftU^g^s  that  the  witnesses 
were  not  sworn.  That  is  not  conclu- 
sive, they  might  have  affirmed.  Again, 
the  plea  states  that  the  bill  of  indictment 
was  found  upon  the  evidence  of  fonr  wit- 
nesses, who  were  not  sworn ;  bat  does  not 
state  who  they  were,  nor  does  it  allege 
any  excuse  for  not  stating  that  matter. 
The  plea  in  that  respect  presents  no  alle- 
gation that  is  capable  of  ueing  traversed. 
Further,  the  plea  is  also  defective  iu  not 
alleging  that  there  were  no  other  witnesses. 

Then  as  to  the  assignment  of  errors  in 
fact  relating  to  the  swea/i^ng  of  the  wit- 
nesses, that  IS  not  a  matter  for  the  adju- 
dication of  this  House,  which,  as  a  court  of 
appeal,  cannot  deal  with  errors  in  fact 

Lord  Ca  M  p  BELL :  There  is  an  assign ment 
of  error  in  fact  before  the  Queen's  Bench; 
the  error  coram  nobis. 

Attorney  General :  That  is  so :  but  this 
House  can  only  look  into  the  record.  The 
error  coram  nobis  assigned  in  the  Court 
below  related  to  matter  of  practice,  into 
which  this  House  will  not  examine ;  besides 
there  can  be  no  assignment  of  error  in  fact 
of  that  which  may  be  the  subject  of  a  plea 
in  abatemtjnt;  Comyns*  Digest,  (d)  where 
It  is  said  that  the  plaintiff  cannot  assign 
error  for  matter  contrarv  to  the  record, 
nor  matter  that  he  could  plead  in  ablate- 
ment;  and  where   many  authorities  are 

(a)  1  Cr.  fit  Dix.  Ab.  C.  613. 
(6)  3  Cr.  fit  Dix,  C.  C.  56. 

(c)  4  B.  fie  Aid.  471. 

(d)  Pleader  (8  B.  16.) 
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cited.  Bctcon  (a)  lim  down  the  same  rule. 
In  Roe  V.  8vr  J,  More  if>)  it  was  held  that 
error  in  fact  was  not  assignable  in  the 
Exchequer  Chamber.  That  question  again 
came  before  tbe  Court  in  Gastledine  v. 
Mundy;{c)  and  it  was  held  that  errors  in 
fact  were  examinable  in  tbe  Queen's 
Bench,  but  not  in  Parliameut.  in  Bex 
V.  Woolff  (d)  there  had  been  a  dispersion 
of  tbe  jnry,  with  the  permission  of  the 
judge,  during  the  interval  of  an  adjourn- 
ment, in  the  case  of  a  misdemeanor ;  and 
the  Court  of  Queen's  Bench  decided  that 
tbat  did  not  vitiate  the  verdict.  The 
papers  in  tbat  case  are  now  here,  and 
tbey  show  that  the  question  was  put  to 
the  Judges  whether  the  issue  '*  in  nuUo  est 
erratum  *  was  such  an  admission  of  a 
question  of  fact  as  enabled  the  House  to 
take  error  in  fact  into  consideration ; 
and  the  Judges  anstvered  the  question  in 
the  negative. 

Sir  T.   WUde:   The    ground    of    lihat 
decision  was  that  the  error  of  fact 
signed  was  contradicted  by  the  record 

Lord  Campbell  :  If  error  is  assigned  and 
admitted,  it  does  seem  monstrous  to  say 
that  this  House  cannot  take  that  error 
into  consideration.  Where  error  is  as- 
signed coram  nobis,  it  must  appear  on  the 
record,  and  that  would  surely  give  the 
House  j  urisdiction .  (e) 

Attorney  General :  Quitting  this  part  of 
the  subject,  it  is  clear  that  on  the  proper 
construction  of  the  statute  56  Oeo.  S.  the 
witnesses  were  properly  sworn.  That  Act 
applies  to  all  indictments.  Then  as  to  the 
Act  I  &  2  Vict.  c.  37.,  it  is  clear  that  that 
statute  is  not  confined  to  the  Assizes  or 
Quarter  Sessions,  but  applies  to  the  Court 
of  Queen's  Bench.  Doe  d,  Bywater  v. 
Brandlmg{f)  furnishes  a  rule  for  the  oon- 
Btruotion  of  statutes  which  may  well  be 
applied  here,  namely,  that  the  Court  will 
look  into  every  part  of  the  Act  to  give 
full  effect  to  the  intention  of  the  Legisla- 
ture ;  and  in  the  opinion  delivered  here 
by  the  Judges  this  day(^)  that  rule  is 
adopted.  But  besides  this,  the  Court  of 
Queen's  Bench  in  Ireland  does  fiedl  within 
the  description  **  Assizes."  It  is  so  with 
the  Court  of  Queen's  Bench  here.  In 
Bex  V.  the  Justices  of  Middlesex,{h)  an  Act 
which  required  something  to  be  done 
subject  to  the  approbation  of  the  Justices 
of  Assize  in  a  county,  was  held  to  be 
applicable  to  the  county  of  Middlesex,  as 

(a)  Abr.  tit.  Error,  K.  5. 

(6)  2  Com.  597. 

(c)  4  B.  &  Ad.  97. 

(rf)  1  Chitt.  Rep.  401 

(e)  See  Irwin  v.  Grey,  L.R.  2  H.L.  20. 

(/)  7  B.  &C.  643. 

(j/)  Sussex  Peen^fe,  11  CL  &  F.  85. 

(A)  8  B.  flc  Ad.  100. 


there  were  Judges  of  Assize  in  that  county ; 
for  that  the  Judges  of  the  Court  of  Eling^s 
Bench  and  Common  Pleas  bore  iLat  char- 
acter there.  This  construction  is  war- 
ranted by  all  the  old  authorities. (a) 

As  to  the  form  of  the  indictment,  the 
counts  are  good  and  the  offences  well  laid. 
It  has  been  objected  that  the  charge  of 
attempting  to  change  the  tribunals  has 
not  been  well  alleged;  but  in  Bex  v. 
Mawbey,(b)  where  all  tbe  authorities  are 
collected,  it  was  held  that  a  combination 
of  parties  to  do  an  act  may  be  indictable, 
though  the  act,  if  done  by  a  particular 
party,  might  not  be  so.  The  mischief  is 
on  aocount  of  the  combination  and  con- 
federacy, and  the  rule  applies  though  the 
act  itself  is  neither  malum  prohibitum  nor 
malum  in  se.  But  it  is  impossible  to  say 
that  it  is  not  an  indictable  offence  for  per- 
sons to  combine  and  conspire  to  bring  the 
Courts  of  Justice  of  the  country  into 
contempt.  The  observations  of  Mr.  Jus- 
tice BuUer,  in  Bex  v.  Waison,(c)  are 
in  point  on  this  part  of  the  case. 
[Counsel  read  the  passage.]  The  refer- 
ence to  the  times  of  toe  Scar  Cham- 
ber is  not  the  proper  mode  of  trying 
this  question,  u^uilt  or  innocence  may 
consist  in  degree.  An  attempt  to  reform 
abuses  in  a  tribanal  may  be  made  without 
an  attempt  to  bring  all  the  tribunals  of 
the  countrr  into  contempt.  To  attempt  * 
to  shake  the  confidence  of  the  people  lu 
the  tribunals  estabhshed  and  maintained 
by  the  Sovereign  is  clearly  an  indictable 
offence  ;  and  any  count  charging  such  an 
attempt  charges  that  which  the  law  will 
recognise  as  an  offence. 

Lord  Campbrll:  But  must  not  that 
charge  be  taken  in  connection  with  the 
other  alleged  in  the  same  sentence; 
namely,  chat  of  substituting  other 
tribunals  P  and  may  not  both  the  alleged 
purposes  be  attained  by  legal  means,  as 
lor  mstance,  by  Parliamentary  authority  P 

Attorney  General:  Tbat  question  may 
be  answered  in  the  ne^tive  here ;  for  the 
count  charges  that  what  was  done  was  so 
done  to  induce  the  subiects  to  withdraw 
their  differences  from  the  adjudication  of 
the  tribunals,  not  to  induce  the  authorities 
to  change  the  tribunals :  besides,  there  is 
no  statement  of  a  combination  to  get  the 
tribunals  changed;  they  are  to  remain, 
but  the  combination  is  to  withdraw  matter 
from  their  cognisance. 

Lord  Campbell:  Even  then  there  may 
be  a  concurrent  jurisdiction  given  to  new 
and  better  tribunals. 

Attorney  General :  Still  it  is  not  stated 

(a)  4  iDst.  158  ;  E4tz.  N.  B.  177  £.;  Com. 
Dig.  Assiz.  B.  21. 
(6)  6  T.  R.  619,  628. 
(c^  2,T.  R.  199. 

B  B  2  T 
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to  be  done  by  the  lawful  anthorities,  but  | 
by  the  subjects,  by  means  of  bringing  the 
existing  tribunals  into  hatred  and  con- 
tempt. Such  an  allegation  is  certainly 
a  sufficient  allegation  of  an  indictable 
oifonce. 

Then  as  to  the  sixth  count:  It  is 
objected  to  this  coant  that  it  does  not 
describe  on  whom  the  intimidation  is  to 
operate.  It  is  not  necessary  that  it  should 
do  so.  In  Bex  y.  Ecclesia)  it  was  held 
that  an  indictment  for  a  conspiracy 
to  impoverish  a  man  by  preventing  him 
from  working  at  his  trade,  need  not  state 
the  overt  acts  used  to  effect  the  intended 
mischief;  and  Mr.  Justice  BuUer  gives  as 
the  reason,  that  *'  the  means  are  matter  of 
evidence  to  prove  the  charge/'  but  are  not 
the  chari^e  itself.  Hex  v.  Sterling ^(b) 
Bex  V.  Oill,ic)  and  Beg,  v.  Peck,{d)  are 
to  the  same  efifeot.  The  intimidation  here 
was  clear ;  it  was  to  be  directed  upon  all 
who  were  opposed  to  the  purposes  of  the 
defendants. 

Lord  O^MPBELL:  Is  Beg.  v.  Peck  in 
point  ?  To  defraud,  must  necessarily  have 
a  bad  sense ;  to  intimidate,  may  be  inter- 
preted in  a  good  sense,  and,  if  so,  then 
the  allegation  is  ambiguous  and  bad;  it 
may  be  to  defend  the  law. 

Attorney  General:  That  cannot  be  so 
here,  for  the  object  alleged  is  to  bring 
about  a  change  of  the  law,  and  to  bring 
it  about  by  means  of  intimidation.  That 
is  the  reverse  of  defending  the  law. 

Then  as  to  the  form  of  the  sentence,  so 
far  as  relates  to  giving  the  recognizances: 
There  is  no  error  in  this  respect.  The 
defendants  may  enter  into  tne  recog- 
nizances at  any  time  they  please,  and  the 
recognizances  will  run  for  that  time. 
Bex  V.  Willces  {e)  and  Bex  v.  CoJUer  (/). 

The  Attorney  General  for  Ireland  fol- 
lowed, and  cited  Bex  v.  Wilkes, [g)  Beg.  v. 
VinceniM  Bex  v.  Hunt,(i)  Law  v. 
AUmt(j)  and  Beg.  v.  Fea/rgus  0^ Connor. (k) 
In  the  last  case  the  count  on  which  the 
defendant  was   convicted   was    quite    as 

general  as  the  sixth  and  seventh  counts 
ere,  but  judgment  was  arrested  on  it  be* 
cause  the  coant  contained  no  venue. 

Lord  Dbnman  :  There  were  two  counts 
in  that  case  on  which  the  defendant  was 
convicted.  One  of  the  counts  we  con- 
sidered too  general,  but  gave  no  judgment, 

(a)  1  Leach,  274. 
(6)  1  Lev.  125. 
(c)  2  B.  fit  Aid.,  204. 
(£0  9  A..  &  E.,  686. 

(e)  19St.  Tr.  1126. 
(n  1  Wil8.  332. 
(a)  19  8.  Tr.  1126. 
(A)  3  C.  &  P.  275. 

(f)  1.  St  Tr.  N.S.  171. 
( 7>  2  Leach,  796. 

(A)  4  St.  Tr.  N.S.  985. 


as  the  parties  were  not  brought  up  for 
judgment.  We  also  thought  the  venae 
count  not  good. 

The  Attorney  General  for  Irdand  also 
referred  to  a  dictum  of  Tindal,  0.  J.,  as 
to  unlawful  meetings,  and  cited  Bex  v. 
Forbes,{a)  and  Vertue  v.  Lord  Olive.Q)) 

The  House  adjourned  at  a  quarter  past 
five,  and  resumed  at  eight,  after  the  ad- 
joarnment  of  the  legislative  sittings,  in 
order  to  enable  the  arguments  to  be  con- 
cluded before  the  judges  lefc  town  for 
circuit. 

The  Attorney  General  for  Ireland  con- 
cluded his  arg^iment.  WUde,  HUl,  and 
KeUy  having  been  heard  in  reply  for  the 
plaintirt*s  in  error,  the  Attorney  General 
stated  that  he  did  not  wish  in  this  case  to 
insist  on  his  right  to  reply ;  the  more  es- 
pecially as  no  authorities  had  been  cited 
for  the  first  time  in  the  arguments  just 
concluded ;  but  on  the  part  of  the  Crown, 
he  protested  against  wnat  was  now  done 
bei%  drawn  into  a  precedent.  He  was 
not  aware  of  any  criminal  case  in  which 
the  course  now  adopted  had  been  per- 
mitted. 

Lord  Campbell:  There  is  a  case  of 
Lord  Dunglas  v.  Ths  Officers  of  State,  where 
uhe  Crown  was  directly  concerned,  and 
yet  the  applicant  had  the  reply. 

Attorney  General :  That  was  not  a  cri- 
minal case  and  cannot  therefore  be  a 
direct  precedent.  The  Counsel  for  the 
Crown  do  not  abandon  the  right  to  a  reply, 
but  merely  waive  it  in  this  instance. 

Lord  Ltndhukst.  L.C..  stated  that  he 
had  pre^red  the  following  questions  to 
be  submitted  to  the  judges : — 

1.  **  Are  all  or  any,  and  if  any,  which, 
of  the  counts  in  the  indictment  bad  in 
law ;  so  that  if  such  count  or  counts  stood 
alone  in  the  indictment,  no  judgment 
against  the  defendants  could  properly  be 
entered  up  on  them  ? 

2.  **Is  there  any,  and  if  any,  what, 
defect  in  the  findings  of  the  jury  upon  the 
trial  of  the  said  mdictment,  or  in  the 
entering  of  such  findings  P 

3.  **  &  there  any  stdficient  ground  for 
reversing  the  judgment,  by  reason  of  anv 
defect  in  the  indictment,  or  of  the  find- 
ings, or  entering  of  the  findings,  of  the 
jury  upon  the  said  indictment  P 

4.  "Is  there  any  sufficient  ground  to 
reverse  the  judgment,  by  reason  of  the 
matters  stated  in  the  pleas  in  abatement, 
or  any  of  them,  or  the  judgments  upon 
such  pleas  P 

5.  "Is  there  any  sufficient  ground  for 
reversing  the  judgment,  on  account  of  the 
continuing  the  trial  in  the  vacation,  or  of 
the  order  of  the  Court  for  that  purpose  P 

(o)  2  St  Tr.  N.S.  989. 
(6)  4  Burr.  2472. 
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6.  *'I8  there  any  ^nffioient  ground  for 
reversing  the  judgment,  on  account  of  the 
judgments  of  the  Court  overruling  and  i 
disallowing  the  challenges  to  the  array,  | 
or  any  or  either  of  them,  or  of  the  matters 
stated  in  such  challenges  P 

7.  •  •  Is  there  sufficient  ground  to  reverse 
the  judgment,  by  reason  of  any  defect  in 
the  entry  of  continuances  from  the  said 
trial  to  the  said  15th  day  of  April,  regard 
also  being  had  to  the  appearance  of  the 
defenduits  on  the  said  last-mentioned  day  P 

8.  "Is  there  any  sufficient  ground  to 
reverse  or  vai^  the  judgment  on  account 
of  the  sentences,  or  any  or  either  of  them, 
passed  on  the  respective  defendants,  re- 
gard being  had  particularly  to  the  recog- 
nisances required,  and  to  the  period  of 
imprisonment  dependent  upon  tne  enter- 
ing into  such  recognisances  P 

9.  "Is  there  any  sufficient  ground  to 
reverse  the  judgment  on  account  of  the 
judgments  on  the  assi^ments  of  error 
coroftn  ndbie,  or  any  or  either  of  them,  or 
of  the  matters  stated  in  such  assignments 
of  error,  or  any  or  either  of  them  r 

10.  "  Is  there  any  sufficient  ground  for 
reversing  the  judgment  by  reason  of  its 
not  cpntaining  any  entry  as  to  the  verdicts 
of  acquittal  P 

11.  "In  an  indictment  consisting  of 
counts  A.,  B.,  C,  where  the  verdict  is 
guiltv  of  all  generally,  and  the  counts  A. 
and  D,  are  good,  and  the  count  G.  is  bad ; 
the  judgment  being  that  the  defendant 
for  the  offences  aforesaid  be  fined  and 
imprisoned;  which  judgment  would  be 
sufficient  in  point  of  law  if  confined  ex< 
pressly  to  counts  A.  and  B. ;  can  such 
judgment  be  reversed  on  a  writ  of  error  P 
Will  it  make  any  difference  whether  the 
punishment  be  discretionary  as  above 
suggested,  or  a  punishment  fixed  by  law  P  " 

Tne  judges  requiring  time  to  answer 
these  questions  until  after  their  circuits, 
which  were  appointed  to  commence  the 
next  day,  the  further  consideration  of  the 
case  was  adjourned  to  the2nd  of  September. 

Monday,  September  2, 1844. 

TiNDAL,  C.J. — First  gtte«^i(wi.— My  Lords, 
the  first  question  proposed  by  your  Lord- 
ships to  Her  Majesty's  judges  is  this, 
viz. : — 

**  Are  all,  or  any,  and  if  any,  which  of 
the  counts  in  the  indictment,  bad 
in  law,  so  that  if  such  count  or 
counts  stood  alone  in  the  indict- 
ment, no  judgment  against  the 
defendants  comd  properly  be  en- 
tered upon  them  P  " 

My  Lords,  the  answer  to  thiB  question 
will  depend  upon  the  consideration,  whe- 
ther all  the  counts  of  the  indictment  are 


framed  Avith  that  proper  and  convenient 
certainty  with  respect  to  the  substance  of 
the  charge  of  conspiracy  which  the  law 
requires  :  for,  undoabtedlv,  if  any  of  such 
counts  are  framed  in  so  loose,  uncertain, 
or  inapt  a  manner,  as  that  the  defendants 
might  nave  availed  themselves  of  the  in- 
sufficiency of  the  indictment  upon  a 
demurrer,  there  is  nothing  to  prevent 
them  from  having  the  same  advantage  of 
the  objection  upon  a  writ  of  error. 

The  crime  or  conspiracy  is  complete  if 
two,  or  more  than  two,  should  agree  to  do 
an  illegal  thing,  that  is,  to  effect  some- 
thing in  itself  unlawful,  or  to  effect,  by 
unlawful  means,  something  which  in  itself 
may  be  indifferent  or  even  lawful,  (a) 

That  it  was  an  offence  known  to  the 
common  law,  and  not  first  created  by  the 
statute  33  Edw.  I,  is  manifest  (b)  That 
statute  speaks  of  conspiracy  as  a  term  at 
that  time  well  known  to  the  law,  and  pro- 
fesses only  to  be  **  a  definition  of  conspi- 
rators." 

It  has  accordingly  been  always  held  to 
be  the  law,  that  the  gist  of  the  offence  of 
conspiracy  is  the  bare  engagement  and 
association  to  break  the  law,  whether  any 
act  be  done  in  pursuance  thereof  by  the 
conspirators  or  not. — [Beg.  v.  Best  and 
Others, (c)  and  Bern  v.  Edwards  amd 
Others\d) 

No  serious  objection  appears  to  have 
been  made  at  your  Lordships*  bar  against 
the  sufficiency  of  any  of  the  counts  prior 
to  the  sixth.  Indeed  there  can  be  no  ques- 
tion but  that  the  charges  contained  in  the 
first  five  counts  do  amount  in  each  to  the 
legal  offence  of  conspiracy,  and  are  suffi- 
ciently  described  therein. 

There  can  be  no  doubt,  but  that  the 
agreeing  of  divers  persons  together  to 
raise  discontent  and  disaffection  amongst 
the  liege  subjects  of  the  Queen ;  to  stir 
up  jealousies,  hatred,  and  ill-will  between 
different  classes  of  Her  Majesty's  subjects; 
and  especially  to  promote  amongst  her 
Majesty*^  subjects  in  Ireland  feelings  of 
ill-will  and  hostility  towards  Her  Majesty's 
subjects  in  the  other  parts  of  the  United 
Kingdom,  and  especially  in  England; 
which  charges  are  found  in  each  of  the 
five  counts  which  first  occur  in  the  indict- 
ment, do  form  a  distinct  and  definite 
charge  in  each  against  the  several  defen- 
dants, of  an  agreement  between  them  to 


(a)  Muicahu  v.  Beg,,  L.K.  3  H.L.  306,  317  ; 
Beg.  v.  Pamell,  U  Cox  C.C.  612  ;  Mogul  S,S. 
Co.  V.  M*Gregor  Goto  j-  Co.  28  Q.B.D.  at 
p.  616,  and  1892  A.C.  45 ;  Kearney  v.  Lloyd, 
26  L.  R.  Ir.  268. 

(6)  But  see  Wright's  Law  of  Criminal  Con- 
spiracies and  AgreenientB,  p.  15. 

(c)  2  Ld.  lioyoi.  1167;  1  Salk.  174.^ 

Id)  8  Mod.  820.  _.^T 
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do  an  illegal  act,  and  it  therefore  becomes 
nn necessary  to  consider  the  other  addi- 
tional objects  and  purposes  alleged  in  some 
of  those  respective  counts  to  have  been 
comprised  within  the  scope  of  the  agree- 
ment of  the  several  defendants. 

With  respect,  however,  to  the  sixth  and 
seventh  counts,  in  the  form  in  which  they 
stand  upon  this  record,  we  all  concur  in 
opinion  that  they  do  not  state  the  illegal 
purpose  and  design  of  the  agreement 
entered  into  between  the  def endiuits,  with 
such  proper  and  sufficient  certainty,  as  to 
lead  to  the  necessary  conclusion  that  it 
was  an  agreement  to  do  an  act  in  violation 
of  the  law.  Those  two  counts  do,  in  sub- 
stance, state  in  each  of  them  the  agree- 
ment of  the  defendants  to  have  been 

**  to  cause  and  procure  divers  subjects  to  meet 
together  in  large  numbers  for  the  unlawful  and 
seditious  purpose  of  obtaining,  by  means  of  the 
intimidation  to  be  thereby  caused,  and  by  means 
of  the  exhibition  and  demonstration  of  the  great 
physical  force  at  such  meetings,  changes  in  the 
Government,  laws,  and  constitution  of  the 
realm." 

Now,  though  it  may  be  inferred  from 
this  count,  that  the  object  of  the  defen- 
dants was  probably  illegal,  yet  it  does  not 
appear  to  us  to  be  so  alleged  with  sufficient 
certainty. 

The  word  '* intimidation'* (a)  is  not  a 
technical  word ;  it  is  not  voodbulwn  orHs, 
having  a  necessary  meaning  in  a  bad 
sense ;  it  is  a  word  in  common  use,  em- 
ployed on  this  occasion  in  its  popular 
sense ;  and  in  order  to  give  it  anv  force, 
it  ought  at  least  to  appear  from  the  con- 
text what  species  of  tear  was  intended,  or 
upon  whom  such  fear  was  intended  to 
operate. 

But  these  counts  contain  no  intimation 
whatever  upon  what  persons  this  intimi- 
dation is  intended  to  operate  :  it  is  left  in 
complete  uncertainty,  whether  the  intimi- 
dation was  directed  against  the  peaceable 
inhabitants  of  the  surrounding  places  ; 
against  the  subjects  of  the  Queen  dwelling 
in  Ireland  in  general ;  against  persons  in 
the  exercise  of  public  authoritv  there  ;  or 
even  against  the  Legislature  of  the  realm. 

Again,  the  mere  allegation  that  these 
changes  were  to  be  obtained  by  the  exhi- 
bition and  demonstration  of  physical  force, 
without  any  allegation  that  such  force 
was  to  be  used,  or  threatened  to  be  used, 
seems  to  us  to  mean  no  more  than  the 
mere  display  of  numbers,  and  consequently 
to  carry  the  matter  no  further. 

Applying  the  same  principle  and  mode 


(a)  Ai  to  the  meaning  of  the  word  "  intimi- 
date **  ui^  in  38  &  89  Vict.  c.  86.  s.  7  6.8.  1, 
see  Judge  v.  BenneU,  36  W.  B.  103,  and  Gib- 
son V.  Latcson,  Curran  v,  Treleavan  (1891), 
2  Q.  B.  545. 


of  reasoning  to  the  consideration  of  the 
eighth,  ninth,  and  tenth  counts  of  the 
indictment,  we  all  concur  in  opinion,  that 
the  object  and  purpose  of  the  agreement 
entered  into  by  the  defendants  and  others, 
as  disclosed  upon  those  counts,  is  an 
agreement  for  the  performance  of  an  act 
and  the  attainment  of  an  object,  which  is 
a  violation  of  the  laws  of  the  land. 

We  think  it  unnecessary  to  state  reasons 
in  support  of  the  opinion,  that  an  agree- 
ment between  the  defendants  fuid  others 
to  diminish  the  confidence  of  her  Majesty *b 
subjects  in  Ireland  in  the  general  admi- 
nistration of  the  law  therein ;  or  an  agree- 
ment to  bring  into  hatred  and  disrepute 
the  tribunals  by  law  established  in  Ireland 
for  the  administration  of  justice,  are  each 
and  every  of  them  agreements  to  efi'ect 
purposes  m  manifest  violation  of  the  law. 

XJpon  the  sufficiency  of  the  eleventh 
count  no  doubt  whatever  has  been  raised. 

In  answer,  therefore,  to  the  first  ques- 
tion, we  are  all  of  opinion  that  the  sixth 
and  seventh  counts  of  the  indictment,  and 
those  counts  only,  are  bad  in  law ;  so  that 
if  they  stood  alone  in  the  indictment,  no 
judgment  against  the  defendants  could 
properly  be  entered  npon  them. 

Second  question, — Tne  question  second- 
ly proposed  by  your  Lordships  is  this : — 

•'  Is  there  any,  and  if  any,  what  defect 
in  the  findings  of  the  jury  npon  the 
trial  of  the  said  indictment,  or  in 
the  enterings  of  such  findings  P  " 

My  Lords,  upon  this  question  we  all 
agree  in  opinion  that  the  findings  of  the 
jury  upon  the  first,  second,  third,  and 
foiurth  counts  of  the  indictment  are  not 
supportable  in  law.  With  respect  to  the 
first  and  second  counts,  upon  the  ground 
that  the  jury  not  only  nnd  the  eight 
defendants  to  be  gn^^^  ^^  ^  joint  con- 
spiracy charged  in  each  of  these  counts, 
but  also  find  a  certain  number  of  those 
eight  defendants  to  have  been  guilty  of 
separate  and  distinct  conspiracies  under 
the  same  counts.  With  respect  to  the 
third  count,  because  they  find  three  of 
the  defendants  guilty  of  a  conspiracy  to 
efiect  all  the  objects  stated ;  the  rest  of 
the  defendants,  except  Thomas  Tiemey, 
guilty  of  a  conspiracy  to  efiect  part  only, 
and  Thomas  Tiemey  a  still  smaller  part 
of  the  objects  mentioned  in  the  third 
count. 

And  a  similar  objection  in  point  of  prin- 
ciple applies  to  the  findings  upon  the 
fourth  count,  on  which  all  are  found 
guilty  of  the  whole  of  the  charge,  except 
Tiemey,  who  is  found  guilty  of  part  only. 

And  the  reason  and  ground  for  such 
opinion  is  this: — That  as  each  count  of 
the  indictment  charges  one  conspiracy  or 
unlawful  agreement,  and  no  more  than 
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one,  against  all  the  defendants  in  snch 
count,  so  the  jnry  coald  find  only  one 
conspiracy  or  unlawful  agreement  on  each 
separate  count;  for  though  it  was  com- 
petent to  the  jury  to  find  one  conspiracy 
on  each  count,  and  to  have  incluaed  in 
tiiat  finding  all  or  any  number  of  the 
defendants,  yet  it  was  not  competent  for 
them  to  find  acme  of  the  defendants 
guilty  of  a  conspiracy  to  effect  one  or 
more  of  the  objects  stated,  and  others  of 
the  defendants  guilty  of  conspiracy  to 
effect  others  of  the  objects  stated,  because 
that  is,  in  truth,  findingseveral conspiracies 
on  a  count  which  charges  only  one. (a) 

The  case  of  Bex  v.  Hempsteadih)  is  strong 
in  support  of  this  principle  when  apphed 
to  the  case  of  larceny.  The  indictment 
contains  one  charge  :  the  jury  cannot  find 
more  than  one. 

We  therefore  agree  that  the  findings  of 
the  jury  on  the  first  four  counts  of  the 
indictment  are  not  authorised  by  law, 
and  are  incorrectly  entered  upon  the 
record. 

Third  Qumiion. — The  third  question 
proposed  to  her  Majesty's  judges  id : — 

•'  Whether  there  is  any  sufficient  ground 
for  reversing  the  judgment  by  rea- 
son of  any  defect  in  the  indictment, 
or  of  the  findings,  or  entering  of 
the  findings  of  the  jury  upon  the 
said  indictment  P  " 

M^  Lords,  this  question  does  to  a  very 
considerable  extent  comprise  the  same 
points  of  inquiry  as  those  which  form  the 
subject  of  the  eleventh  question  put  to  us 
by  your  Lordships ;  and,  as  there  is  a  differ- 
ence of  opinion  amongst  the  iudges,  I  beg 
to  inform  your  Lordships  that  it  is  my 
own  opinion  only  that  I  now  offer  in 
answer  to  this  question. 

In  order  to  arrive  at  a  satisfactory 
answer  to  this  question,  it  appears  to  me 
necessary  to  consider  it  as  oivided  into 
two  separate  parts ;  namely,  first,  whe- 
ther in  the  case  of  an  indictment  consist- 
ing of  several  counts,  upon  which  there 
has  been  a  verdict  with  proper  findings, 
and  a  general  judgment  against  the  defen- 
dants, such  judgment  shall  be  reversed  by 
reason  of  the  defect  or  insufficiency  of  one 
or  more  of  the  coxmts  P  And,  secondly, 
upon  the  supposition  that  all  the  counts 
are  good,  but  the  findings  of  the  jury 
defective  as  to  some  of  them,  whether  a 
reversal  of  such  judgment  shall  take  place 
by  reason  of  such  insufficient  findings. 

And  in  answer  to  the  first  branch  of 
this  inquiry,  I  conceive  it  to  be  the  law, 
that  in  the  case  of  an  indictment,  if  there 
be  one  good  count  in  an  indictment,  upon 

(a)  See  Reg.  v.  Manning,  12  Q.  B.  D.  241 . 
(6)  Bom.  &  By.  844. 


which  the  defendants  have  been  declared 
guilty  hj  proper  findings  on  the  record, 
and  a  juagment  given  for  the  Crown, 
imposing  a  sentence  authorised  by  law  to 
be  awaraed  in  respect  of  the  particular 
offence,  that  such  judgment  cannot  be 
reversed  by  a  writ  of  error  by  reason  of 
one  or  more  of  the  counts  in  the  mdiotment 
boing  bad  in  point  of  law. 

In  a  civil  action,  indeed,  if  the  same 
state  of  facts  be  supposed — that  is,  one 
count  in  the  declaration  good  in  law,  and 
others  bad — a  verdict  finding  general 
damages  against  the  defendant  upon  all 
the  counts,  and  a  jud^ent  upon  the 
whole  record  for  i he  plaintiff;  the  whole 
judgment  would  undoubtedly  be  reversed 
upon  a  writ  of  error,  and  a  venire  de  novo 
awarded.  Because,  in  that  case,  the  judg- 
ment is  for  damages,  which  are  given  as 
well  upon  the  bad  count  as  the  good ;  the 
jury  having  no  power  to  find  a  verdict  for 
the  plaintiff  upon  any  one  count,  without 
finding,  in  contemplation  of  law,  some 
damages  also  upon  that  count,  so  that  the 
whole  amount  of  the  damages  found  must 
be  the  aggregate  of  the  separate  sums 
found  upon  the  good  and  bad  counts  toge- 
ther, and  the  Court  cannot  see  how  much 
arises  from  the  good  count  and  how  much 
from  the  bad.  Of  necessity,  therefore, 
and  to  do  justice  between  the  parties,  and 
in  order  to  ascertain  the  real  damages 
sustained  by  the  plaintiff  upon  the  good 
count,  the  judgment  must  oe  set  aside. 
No  judgment  of  a  court  can  be  given  on 
an  uncertain  verdict,  and  the  verdict 
becomes  uncertain  the  moment  the  da- 
mages, or  any  part  of  them,  are  referable 
to  a  bad  count.  But  this  rule  has  always 
been  thought  productive  of  great  incon- 
venience even  in  civil  cases,  and  has  been 
degcribed  by  Lord  MansfiM 

**  as  so  inconvenient  and  ill-founded  a  rale,  that 
he  exceedingly  lamented  it  should  ever  have  h^n 
established'^— Gran/  v.  A$He,^d) 

And  in  another  case,  the  same  eminent 
person  draws  the  distinction  between  civil 
suits  and  criminal  proceeding^,  laying  it 
down  broadly, 

"  that  in  criminal  cases  the  rale  is,  that,  if  there 
is  any  one  count  to  support  the  verdict,  it  shall 
stand  good,  notwithstanding  all  the  rest  are  bad." 
^Peake  v.  Oldham{b)— 

a  doctrine  which  had  been  already  laid 
down  by  the  Court  of  Queen  s  Bench  in 
the  case  of  Bex  v.  Benfidd  and  Anoiher(c) 

"  that  the  reason  of  the  rale  which  obtains  in 
civil  actions  does  not  hold  in  indictments  oi 
infonnations," 


(o)  Doug.  780. 
(6)  Cot\'p.  275. 
{c)  2  Burr.  986. 
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and 

**  that,  if  part  of  the  charge  iu  one  of  the  couuts 
had  not  been  the  ground  of  an  indictment,  it 
would  only  go  towards  lessening  the  punishment, 
and  would  not  be  a  sufficient  reason  for  arresting 
the  judgment." 

Indeed,  it  is  manifest,  without  looking 
for  any  anthority  for  the  purpose,  that 
there  is  no  analogy  whatever  between  the 
two  oases.  In  criminal  proceedings  the 
jury  have  no  other  question  before  them 
than  whether  the  prisoner  is  guilty  or  not 
guilty  of  the  charge  in  the  indictment; 
no  other  duty  to  perform  than  that  of 
pronouncing  nim  to  be  the  one  or  the 
other.  They  have  no  concern  whatever 
with  assessmg  or  awarding  the  punish- 
ment. It  is  the  province  of  the  Court 
to  pass  sentence  on  the  whole  or  on  part 
of  the  record  as  the  law  requires  ;  either 
a  fixed  punishment,  if  any  statute  has 
so  directed,  or,  if  a  discretionary  punish- 
ment is  given  by  law,  such  measure  of 
punishment  as  under  the  particular  cir- 
cumstances the  defendant  ought  to  re- 
ceive. The  uncertainty  and  confusion 
which  arise  in  civil  suits  from  a  general 
verdict  in  a  civil  action  where  one  of  the 
counts  cannot  be  supported,  can  never 
arise  in  a  criminal  proceeding.  There  is 
one  count  that  is  good,  one  verdict  upon 
which  the  defendant  is  found  guilty,  and 
one  sentence,  of  the  punishment  awarded 
by  law ;  either  a  certain  punishment,  or 
a  discretionary  punishment,  according  as 
toe  one  or  the  other  is  called  for  by  the 
law ;  but  where  discretionary,  a  punish- 
ment fixed  and  ascertained  by  the  jud^e 
who  tried  the  cause,  or  by  the  Court  of 
King's  Bench,  before  which  Court  the 
defendant  is  brought  to  receive  his  sen- 
tence. 

In  the  nature  of  the  thing  itself,  there- 
fore, there  seems  no  reason  or  principle 
upon  which  the  judgment  in  a  criminal 
case  should  be  reversed  upon  a  writ  of 
error  by  reason  of  t];ie  defectiveness   of 
one  count.    In  cases  of  felony,  where  the 
indictment    contains    several    counts,    a  , 
ptroceedin^  altogether  unknown  in  ancient  I 
times,  it  is  well  known  in  practice  that  j 
the  various  counts  have  been  introduced,  I 
not  for  the  purpose  of  charging  the  pri-  I 
Boner  with  divers  and  distinct  felonies, 
but  for  the  purpose  of  meeting  any  diffi- 
culty which  may  arise  on  the  trial  from 
the  mis-description  of  the   offence  in  a 
single  count.    An  example  of  daily  le- 
currence  will  make  the  point  clear.  In  an 
indictment    for    cutting    and  wounding, 
under  the  statute  1  Vict.  c.  85.,  the  indict- 
ment ordinarily  contains  two  counts  at 
the  least,  one  stating  the  intent  to  have 
been  to  disable,  another  to  do    grievous 
bodily  harm.    But  theronly  object  of  the 
prosecutor  in  making  this  double  state- 
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ment  is  that  as  the  charge  may  take  a  dif- 
ferent complexion  and  character  from  the 
evidence  at  the  trial,  the  chance  of  the 
offender's  escape  by  the  mis-description 
of  the  offence  may  be  avoided.  In  no 
case,  however,  was  it  ever  known  in 
pr  ictice  that  the  two  counts  of  the  indict- 
ment contained  two  different  charges  of 
felonious  cuttings  and  woundings;  but 
one  corpus  delicti  only,  under  two  diffe- 
rent descriptions.  And  if  the  prosecutor 
in  any  charge  of  felony  should  offer  evi- 
dence tend^g  to  prove  two  distinct 
charges  of  felony,  he  would  be  stopped 
immediately  by  the  presiding  judge,  and 
directed  to  make  his  election  upon  which 
single  chara^  of  felony  he  intended  to 
proceed.  Now,  suppose  in  the  case  last 
put,  of  the  two  counts  for  the  same 
offence,  a  general  verdict  of  guilty,  a  sen- 
tence of  imprisonment  with  hard  labour 
for  twelve  calendar  months  (which  is  a 
discretionary  punishment),  and  after  the 
sentence  passed  it  should  be  discovered 
that  one  of  the  counts  in  the  indictment 
was  defective  in  consequence  of  the 
omission  of  some  necessary  averment, 
and  a  writ  of  error  should  be  brought,  it 
would  surely  be  against  all  principle  both 
of  law  and  reason  (for  as  to  any  decision 
in  support  of  such  a  doctrine  none  can  be 
foand)  that  the  judgment  should  be  re- 
versed, and  the  party  who  had  been  con- 
victed on  the  indictment  discharged  from 
all  punishment  for  his  offence. 

It  must,  indeed,  be  conceded  that  the 
practice  in  the  case  of  a  prosecution  for  a 
misdemeanor  so  far  differs  from  that  in  a 
prosecution  for  felony  that  there  may  be 
(though  it  is  not  usually  the  case)  several 
counts  for  distinct  offences  contained  in 
one  and  the  same  indictment. (a)  In  that 
case  the  prosecutor  is  not  always  put  to 
his  election  as  in  the  case  of  felony ;  but 
the  trial  may  proceed,  and  the  sentence 
may  be  passed,  for  several  offences  dis- 
tinct frotu  each  other.  But  the  conse- 
quences, so  far  as  relates  to  the  present 
subject  of  inquiry,  appear  to  be  the  same, 
both  in  the  charge  for  felony  and  the 
charge  for  misdeme^or.  The  moment 
the  discretionary  punishment  is  pro- 
nounced by  the  judge,  whether  it  be  upon 
a  single  offence  described  differently  in 
various  counts  of  the  indictment,  or  for 
divers  and  distinct  misdemeanors  charged 
in  different  counts,  that  discretionary 
punishment,  so  awarded  by  the  judge, 
stands  in  the  place  of  the  fixed  punish- 
ment in  the  case  of  the  felony.  And  the 
Court  of  Error  has  no  more  right  to  pre- 
S'.ime  or  to  intend  that  any  part  of  the 
discretionary  punishment  in  the  case  of 
misdemeanor  has  been  awarded  in  respect 

(a)  See  Castro  t.  Reg.  6.  App.  Ca.  S29. 
Digitized  by\^(J(jy  K:! 


785] 


The  Qwen  against  O^Gonnell  and  others,  1S43-4. 


[786 


of  an  inaaffioient  count,  than  in  the  case 
of  felony  to  presume  thai  the  fixed 
panishment  has  been  given  upon  a  de- 
fective count  where  there  is  a  valid  count 
to  support  it. 

It  was  urged  at  your  Lordships'  bar 
that  all  the  instances  which  have  been 
brought  forward  in  support  of  the  propo- 
sition, that  one  good  count  will  support  a 
general  judgment  upon  an  indictment  in 
which  there  are  also  bad  counts,  are  cases 
in  which  there  waj  a  motion  in  arrest  of 
judgment,  not  cases  where  a  writ  of  error 
has  been  brought.  This  may  be  true,  for 
so  far  as  can  be  ascertained  there  is  no 
single  instance  in  which  a  writ  of  error 
has  been  ever  brought  to  reverse  a  judg- 
ment upon  an  indictment  upon  this 
ground  of  objection.  But  the  very  cir- 
cumstance of  the  refusal  by  the  Court  to 
arrest  the  judgment,  where  such  aiTest 
has  been  prayed. on  the  ground  of  some 
defective  count  appearing  on  the  record, 
and  the  assigning  by  the  Court  as  the 
reason  for  such  refusal,  that  there  was  one 
good  count  upon  which  the  judgment 
might  be  entered  up,  affords  the  strongest 
argument  that  they  thought  the  judgment 
when  entered  up  was  irreversible  upon  a 
writ  of  error.  For  such  answer  would 
not  otherwise  have  been  given ;  it  could 
have  had  no  other  effect  than  to  mislead 
the  prosecutor  if  the  Court  were  sensible 
at  the  time  that  the  judgment,  when 
entered  up,  might  afterwards  be  reversed 
by  a  (fourt  of  error.  It  is  surely  impos- 
sible that  the  judges  could  have  pro- 
nounced the  opinion  in  Bern  v.  Fidler{a) 
if  they  had  not  been  fully  satisfied  that 
the  objection  was  unavailable  in  any  stage 
of  the  proceedings. 

It  has  been  objected,  however,  on  the 
part  of  tl^e  plaintifis  in  error,  that  to 
allow  the  judgment  to  stand,  whilst  there 
remained  a  defective  count  on  the  face  of 
the  record,  would  expose  the  defendants 
to  some  hardship  or  inconvenience.  And 
the  two  instances  which  have  been  ad- 
vanced in  argument  have  been,  first,  the 
availing  themselves  of  the  judgmenc  upon 
the  present  indictment  as  a  bar  to  a 
second  prosecution  for  the  same  ofi*ence ; 
and  secondly,  the  possible  difficulty  of 
availing  themselves  of  a  pardon  granted 
as  to  the  offence  containea  in  one  of  the 
counts  of  Ihe  indictment.  If  either  of 
these  consequences  should  really  follow 
from  holding  the  present  judgment  to  be 
irreversible,  I  should  pause  long  before  I 
adopted  the  conclusion  at  which  I  have 
at  present  arrived.  But  I  cannot,  upon 
the  best  consideration,  brine  myself  to 
the  opinion  that  any  such  difficulty  really 
exists.    For  as  to  the  plea  of  autrefois 


(a)  1  B.  &  P.  184. 


oonviet,  in  whatever  form  the  judgment 
is  entered  up  on  the  fii*st  indictment, 
whether  generally  upon  all  the  counts  of 
the  indictment  or  specially  on  the  good 
count  only,  it  is  not  a  circum.itance  which 
would  in  any  way  affect  the  defendants* 
security.  The  question  upon  the  plea  of 
autrefois  convict  would  not  turn  upon  the 
frame  of  the  former  indictment  or  judg- 
ment, but  upon  the  identitj  of  the  present 
offence  for  which  the  defendants  were 
then  upon  trial  with  the  offence  for  which 
they  were  formerly  tried  and  convicted. 
It  would  be  a  question  of  evidence  only 
whether  the  corpta  delicti  was  the  same 
in  both  cases,  for  undoubtedly  the  former 
conviction,  however  entered  up,  would  be 
a  valid  conviction  until  reversed  by  a  writ 
of  error.  And  as  to  the  objection  that 
a  difficulty  would  be  thrown  upon  the 
defendants  in  case  a  pardon  should  be 
granted  with  respect  to  the  ofionces  con- 
tained in  those  counts  which  were  con- 
fessedly valid,  and  not  extending  to  the 
offences  in  the  other  counts,  it  may  bo 
answered  that  no  instance  can  be  fotlnd  of 
a  pardon  granted  after  a  judgment  which 
does  not  recite  the  indictment  and  the 
conviction ;  indeed,  in  the  case  of  felony 
the  pardon  would  be  void  without  such 
recital ;  (a)  and  if  it  is  possible  to  suppose 
the  case  to  happen,  that  after  such  recital 
the  Crown  should  pardon,  not  the  whole 
of  the  offence  in  the  indictment,  but  the 
offence  contained  in  the  valid  courts  only, 
there  can  be  no  doubt  whatever  but  that 
the  Court  before  whom  the  prisoners  were 
brought  to  take  the  benefit  of  the  pardon 
would  discharge  them  altogether  when 
nothing  appeared  excepted  from  the  par- 
don  but  the  offences  described  ih  counts 
untenable  in  law. 

I  do  not,  therefore,  see  any  objection 
on  reason  or  principle,  to  the  holding,  as 
I  conceive  the  law  to  be,  that  the  judg- 
ment proceeds  in  the  case  supposed,  upon 
the  good  count  in  the  indictment,  and 
upon  the  good  count  only,  and  there  is 
certainlv  no  authority  against  this  posi- 
tion. The  inference  to  be  drawn  from  the 
case  of  Young  and  others  v.  The  King  (in 
error)  (5)  is  strong  in  support  of  this 
doctrine,  and  if  the  judgment  proceeds 
upon  the  good  count  only  the  whole  diffi- 
culty is  at  an  end. 

My  Lords,  with  respect  to  the  second 
branch  of  inquiry  under  this  third  ques- 
tion, it  will  not  be  necessary  to  trouble 
your  Lordships  at  any  length.  The  effect 
of  a  bad  finding  upon  a  good  cotmt  is  in 
reality  the  same  as  no  finding  at  all.  If 
the  finding  is  not  such  as  to  be  sufficient 
to  connect  the  defendants  with  the  offence 

(a)  3  Hawk.  P.C.  c.  87.  s.  8. 

(6)  8  T.  R.  98.  J 
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charged  in  any  particnlar  count  the  effect 
a8  to  tbem  must  be  the  same  as  if  sach 
count  did  not  appear  in  the  indictment. 
A  bad  finding  on  a  good  count,  and  a  good 
finding  on  a  bad  count,  appear  to  me  to 
stand  upon  the  same  footing  with  respect 
to  the  Talidity  of  a  judgment  sign^ 
generally  on  the  whole  record;  that  is, 
that  in  legal  presumption  no  part  of  the 
judgment  can  be  held  to  rest  upon  the 
one  or  upon  the  other. 

And  for  these  reasons  I  offer  it  as  my 
humble  opinion,  in  answer  to  tlie  third 
question,  that  there  is  no  suflBcicnt  ground 
for  reversing  the  judgment  by  reason  of 
any  defect  in  the  indictment  or  of  the 
findings,  or  entering  of  the  findings  of  the 
jury  upon  the  said  indictment. 

Fourth  Question. — The  question  pro- 
posed fourthly  by  your  Lordships  is 
this:— 

"  Is  there  any  sufficient  ground  to  re- 
Terse  the  judgment  by  reason  of  the 
matters  stated  in  the  pleas  in  abate- 
^ment,  or  any  of  them,  or,  the  judg- 
ments upon  such  pleas  P  " 

My  Lords,  in  answer  to  this  question  I 
am  requested  hy  my  brethren  to  say  that 
we  all  agree  that  the  judgment  ought  not 
to  be  reversed  by  reason  of  the  matters 
stated  in  the  pleas  in  abatement,  or  the 
judgment  thereon.  It  appears  to  be  suffi- 
cient to  say  that  the  law  requires  a  plea 
in  abatement,  which  is  a  dilatory  plea,  to 
be  pleaded  with  certainty,  (a)  or,  as  it  is 
expressed  in  Lutujyche,  p.  14, 
«*  with  precise  and  strict  exactness ;  *' 
or,  as  it  is  laid  down  in  Chetham  v. 
8leigh,ijb) 

"  it  ought  to  be  certain  to  every  intent ; " 
and,  B6  this  is  the  rule  in  a  civil  action,  at 
least  the  same  degree  of  precision  and 
strict  exactness  is  necessary  in  a  plea  in 
abatement  to  any  proceeding  at  the  suit 
of  the  Crown.  Bnl  in  the  present  case  the 
plea  fails  in  precision  in  man^  particulars. 
The  names  of  the  unsworn  witnesses  upon 
whose  evidence  the  bill  is  alleged  to  have 
been  found  are  not  given  in  the  plea. 
There  is  no  averment  thftt  the  bill  was 
not  found  upon  the  evidence  of  other 
witnesses  who  were  sworn,  besides  those 
who  are  alleged  to  have  been  examined 
without  being  sworn ;  and  lastly,  for  any 
thing  that  appears  to  the  contrary  in  the 
plea  in  abatement,  the  four  witnesses 
upon  whose  evidence  the  bill  was  found  a 
true  bill,  might  have  been  authorised  by 
law  to  give  their  evidence  upon  affirmation 
instead  of  upon  oath. 

The  pleas  consequently  are  bad. 

(a)  Ck).  Lit.  803. 
(6)  8  Lev.  67. 


Fifth  Quettion^^The  question  fifthly 
proposed  by  your  Lordships  is : — 

"  Whether  there  is  any  sufficient  ground 
for  reversing  the  judgment  on  ac- 
count of  the  continuing  the  trial  in 
the  vacation,  or  of  the  order  of  the 
Court  for  that  purpose  P  " 
The    facts    upon  which    this  qaestion 
arises   are  these : — The  venire  was  made 
returnable  on  January  1 5,  the  cause  was 
therefore  properly  continued  until  that 
day,  being  a  oay  in  Hilary  term.    Before 
the    arrival  of  that  day,    howevw,    the 
Court  made  an  order  that  the  issues  joined 
should  be  tried  at  the  bar  of  the  Court, 
which  must  be  understood  to  be  a  trial 
npon  January  15,  the  day  for  which  the 
jury  were  summoned,  and  which  indeed 
appears  conclusively  to  be  the  day  fixed 
for  the  trial  firom  the  terms  of  the  order 
itself.       But    before    that   day   arrives, 
namely,  on    Saturday,  Jannai^    13,  the 
order  is  made  by  the  Court  wluch  is  the 
subject  of  the    present   question.      The 
order  is  in  the  form  following : — 

"That  in  case  the  trial  in  this  cause,  so 
fixed  as  aforesaid  for  the  15th  day  of  Janoary 
in  the  same  term,  should  not  terminate  on  or 
before  the  Slst  day  of  January,  being  the  last 
day  of  the  same  Hilary  term,  then  t£aX  Thurs- 
day, the  Ist  day  of  February  next,  and  every 
succeeding  day  until  the  15th  day  of  April  next, 
or  so  many  days  thereof  as  shall  be  necessary 
for  that  purpose,  be  appointed  for  the  continua- 
tion of  the  said  trial,  and  that  the  days  so  fixed 
shall  accordingly,  for  the  purpose  of  such  trial, 
be  and  be  deemed  and  taken  to  be  a  part  of 
this  same  Hilary  term." 

The  objection  taken  is  that  the  order 
is  oondicional  onlv,  and  that  it  is  not  for 
the  appointment  but  for  the  continuation 
only  of  the  trial. 

But  the  order  appears  to  us  to  be  clearly 
within  the  scope  and  intention  of  the 
Act,  (a)  and  to  be  welL  warranted  by  the 
powers  thereby  conferred  on  the  Court. 

The  statute  warrants  the  Court  in  ap- 
pointing such  day  or  days  as  they  shall 
think  fit;  and  Uie  condition,  as  it  is 
termed,  upon  which  this  particular  order 
is  made  is  not  a  condition  precedent,  so 
as  to  make  it  uncertain  whether  the  Court 
intended  to  exercise  the  power  or  not,  but 
merely  a  condition  implied  in  the  very 
nature  of  an  absolute  appointment, 
namely,  a  condition  that  it  would  not  be 
used  if  found  unnecessary. 

If  the  Court  had  appointed  four  days 
for  a  trial  at  bar  and  added  the  words  **  if 
the  same  shall  be  necessary  for  that  pur- 
pose," no  one  could  reasonably  object  that 
this  condition  imported  any  extension  of 
the  powers  given  by  the  Act,  and  the 


(a)  1  &  3  WiU.  4.  c.  81.  8.  8. 
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order  m^e  in  the  present  case  in  effect 
imports  no  more.  And  as  to  the  appoint- 
ment being  made  for  the  continuation  of 
the  trial  only,  a  power  to  make  snoh  order 
in  necessarily  incladed  within  the  autho- 
rity giv.en  by  the  statute.  If  the  Court 
may  appoint  the  whole  trial  in  vacation, 
niay  they  not  appoint  part  of  it  also? 
**  Om)M  majus  conttnet  inse  rnmus.** 

The  trial,  therofore,  appears  to  have 
been  properly  continued  in  yacation,  and 
the  order  sufficient  for  that  purpose ;  and 
it  is  the  opinion  of  all^  Her  Majesty's 
jndges  that  this  question  is  to  be  answered  | 
in  the  negatiTe.(a)  I 

Siseth  Que$iion. — The  question  sixthly  ' 
put  to  Her  Majesty's  judges  is : — 

**  Whether  there  is  any  sufficient  ground 
for  reversing  the  judgment  on  ac- 
count of  the  judgment  of  the  Court 
over-ruling  and  disallowing  tbe  chal- 
lenges to  the  array,  or  any  or  either 
of  them,  or  of  the  matters  stated  in 
such  challenges  P  " 
And  the  answer  to  this  question  will 
depend  upon  the  principle  on  which  the 
law  allows  a  challenge  to  the  array  of  the 
panel  of  a  jury. 

The  ground  and  the  only  ground  upon 
which  the  challenge  to  the  array  is 
allowed  by  the  English  law,  is  the  unin- 
differenoy  or  default  of  the  sheriff. 

But  no  want  of  indifferency  in  the 
sheriff,  nor  any  default  in  him  or  his 
officers,  was  assigned  for  the  cause  of 
challenge  upon  this  occasion. 

The  array  of  the  panel  is  challenged  in 
this  case  upon  the  ground  that  the  general 
list  ftt>m  which  the  jurors'  book  is  made 
up  had  not  been  completed  in  every  re- 
spect in  conformity  with  the  requisites  of 
the  statute,  but  tliat,  on  the  contrary,  the 
names  of  fifty-nine  persons  duly  qualified 
to  serve  on  the  jury  for  the  county  of  the 
city  of  Dublin  were  omitted  from  the 
ffeneral  list  and  from  the  special  jurors' 
book  of  the  said  county ;  but  the  challenge 
contains  no  accusation  against  the  sheriff, 
or  any  of  his  subordinate  officers.  The 
challenge  of  each  of  the  defendants  alleges 
indeed, 

**  that  a  list  purporting  to  be  a  general  list  was 
illegally  and  fraudulently  made  out  by  some  per- 
son or  persons  unknoim.*' 

and  the  challenge  by  Mr.   Steele  states 

ftirther, 

"  that  the  names  were  left  out  for  the  purpose 

and  with  the  intent  of  preju^cing    the    said 

Thomas  Steele  in  this  cause  by  some  person  or 

persons  unknown ; " 

but  neither  in  the  one  case  nor  in  the 
other  is  there  the  most  distant  suggestion 

(a)  See  now  C.  O.  B.  1886,  England  155, 
and  Judioatare  Act,  1873,  s.  96. 


that  the  sheriff  is  in  fault.  The  sheriff, 
therefore,  being  neither  unindifferent  nor 
in  default,  the  principle  upon  whjch  the 
challenge  to  the  array  is  given  by  law 
does  not  apply  in  the  present  case. 

The  statute  has,  in  fact,  taken  from  the 
sheriff  that  duty  of  selecting  juiymen 
which  the  ancient  law  imposed  upon  him, 
and  has  substituted  instead  a  new  ma- 
chinery, in  the  hands  of  certain  officers, 
by  whom  the  list  is  to  be  prepared  for  tbe 
sheriff's  use.  If  the  sheriff,  when  the 
jurors'  book  was  furnished  to  him,  had 
acted  improperly  in  selecting  the  names 
of  the  jury  from  the  book  such  miscon- 
duct would  have  been  a  good  cause  of 
challenge  to  the  array;  but  that  which 
is  really  complained  of  is  that  the  material 
of  the  book  out  of  which  the  jury  is 
selected  by  the  sheriff,  and  for  which  the 
sheriff  is  not  responsible,  has  been  im- 
properly composed.  It  is  not,  therefore, 
a  grocmd  of  challenge  to  the  array. 

And  further,  it  is  manifest  no  object  or 
advantage  could  have  been  rained  if  the 
challenge  had  been  aUowed,  for  if  the 
challenge  had  been  allowed  the  jury  pro- 
cess would  have  been  directed  to  some 
other  officer,  who  would  have  been  obliged 
to  choose  his  jury  out  of  the  very  same 
special  jurors'  book  as  that  which  the 
sheriff  had  acted  on,  for  no  other  was  in 
existence.  The  same  objection  might 
again  be  made  to  the  jury  panel  secondly 
returned,  and  so  toties  auoUes;  so  that 
the  granting  of  this  chaUen^e  would,  in 
effect,  amount  to  the  preventing  the  case 
from  being  brought  to  trial  at  idl. 

The  very  same  difficulty  might  occur 
in  England,  if,  through  accident,  care- 
lessness, or  design,  a  single  jury  list, 
directed  to  be  returned  by  the  overseers 
of  any  parish  within  the  county,  were  not 
handed  over  to  the  clerk  of  the  peace,  or 
if  a  single  name  should  have  been  omitted 
in  any  fist  actually  delivered  to  the  clerk 
of  the  peace.  The  jury  book  must  neces- 
sarily in  either  case  bie  deficiently  made 
up.  But  if  such  deficiency  were  allowed 
to  be  a  ground  of  challenge  to  the  array, 
the  business  of  every  assize  in  the  kingdom 
might  effectually  be  stopped. 

l^t  there  must  be  some  mode  of  relief 
for  an  injury  occasioned  by  such  non- 
observance  of  the  directions  of  an  Act  of 
Parliament  is  undeniable ;  but  the  only 
question  before  us  is,  whether  it  is  the 
ground  of  challen^  to  the  array  P  And  we 
all  agree  in  thinking  it  is  not,  and  there- 
fore we  answer  this  question  in  the  nega- 
tive, (a) 

SeverUh  QuM^ion.— The  question  which 

(a)  As  to  the  opinion  of  Coleridge,  J.,  who 
was  unable  to  attend,  see  Lord  Denman's  state- 
ment below. 
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your  Lordships  have   next    pat   to    the 
judges  is  this: — 

"  Is  there  sufficient  ground  to  reverse  the 
judgment,  bj  reason  of  any  defect 
in  the  entry  of  continuances  from 
the  said  trial  to  the  said  15th  day  of 
April,  regard  also  being  had  to  the 
appearance  of  the  defendants  on 
the  said  last-mentioned  day  P  "(a) 

The  only  mode  of  continuing  a  cause 
after  the  return  of  the  jury  process  is, 
either  by  an  adjournment  to  a  rucure  day, 
if  the  Court  do  not  meet  for  business  on 
the  day  previously  fixed,  or  by  an  entry  of 
Our.  adv,  v\dL,  if  the  Court  meet  to  give 
judgment,  but  require  time  for  further 
consideration,  (a)  nor  has  the  law  pro- 
vided itself  with  any  other  form  of  con- 
tinuance in  that  stage  of  the  cause. 

The  question  therefore  is,  whether 
either  of  those  forms  is  applicable  to  the 
present  case,  as  it  then  stood  P  The  case 
stood  under  very  peculiar  circumstances. 
A  trial  at  bar  had  taken  place  in  vacation 
time  under  the  statute  1  a  2  Will.  4  o.  31. 
But  that  statute  enacts,  that  the  time 
appointed  for  the  trial  at  bar,  if  in  vaca- 
tion, **  shall,  for  the  purpose  of  such  trial, 
be  deemed  and  taken  to  be  a  part  of  the 
term."  It  was  to  be  a  dav  m  term  for 
the  trial,  not  a  day  in  term  tor  the  giving 
of  judgment,  or  any  other  purpose. (6)  It 
is  obvious,  therefore,  that  neither  of  the 
forms  of  continuing  the  cause  in  Court, 
which  are  above  adverted  to,  could  apply 
to  a  cause  so  circumstanced.  An  adjourn- 
ment of  a  court  which  was  constituted  for 
trial  only,  after  the  trial  was  completed, 
to  the  first  day  of  the  ensuing  term,  when 
the  court  would  by  law  sit  ror  other  and 
different  purposes,  would  be  absurd  on  the 
face  of  it ;  and  an  entry  of  Cwr.  adv.  vuLt. 
by  a  court  which  had  never  met  and 
never  could  meet  to  give  judgment,  would 
be  equally  unreasonable.  The  same 
answer  applies  to  the  want  of  a  dicB  datue, 
as  objoctea  to  at  your  Lordship's  bar.(c) 

It  never  could  be  the  intention  of  tiie 
statute  that  all  proceedings  should  cease 
and  become  useless  in  matters  both  civil 
and  criminal,  by  reason  of  the  impossi- 
bility introduced  by  the  statute  itself  of 
complying  with  that  requisition  of  the 
common  law,  that  the  cause  should  be 
kept  alive,  by  a  continuance  from  term 
to  term ;  and  the  question  therefore  is, 
whether  the  statute  itself  does  not,  by  its 
own  necessary   operation,  continue    the 

(a)  ContinuBDces  sre  now  abolished — "Eng- 
land  C.  O.  H.  1886,  B.  155;  Ireland  C.  O.  li. 
1891,  B.  140. 

(6)  See  inAtancea  in  1  Bep.  37,  38. 

(c)  But  see  observations  of  Blaokborn  J.  iu 
lUg.  T.  Castro,  L.  B.  9.  Q.  B.  361. 


cause  over  to  the  following  termP  We 
think  such  is  the  necessary  operation  of 
the  statute,  and  that,  under  the  circum- 
stances which  took  place,  there  was,  in 
effect,  a  parliamentary  continuance  of  the 
cause. 

In  the  view  of  the  case  which  we  enter- 
tain, we  think  there  is  no  occasion  to 
consider  whether  a  discontinuance  would 
or  would  not  have  been  cured  by  the 
appearance  of  the  defendants  on  the  15th 
or  April,  because  we  all  concur  in  opinion 
that  no  discontinuance  did  in  &bct  take 
place. 

Eighih  Question.'-'The  question  eighthly 

Sut  by  your  Lordships'  House  to  Her 
[ajesty's  judges  is : — 
'*  Whether  there  is  sufficient  ground  to 
reverse  or  vary  the  judgment  on 
account  of  the  sentences,  or  any  or 
either  of  them,  passed  on  the  respec- 
tive defendants,  regard  being  nad 
particularly  to  the  recognisances 
required,  and  to  the  period  of  im- 
prisonment dependent  upon  the 
entering  into  such  recognisances  P  '* 

We  see  no  ground  for  reversing  or 
varying  the  judgment  on  account  of  the 
sentences ;  the  only  difficulty  that  has 
been  suggested  on  uiis  part  of  the  case 
arises  upon  the  form  of  the  order  for 
entering  into  the  recognizance,  with 
respect  to  the  time  at  which  the  term  of 
seven  years  is  to  commence.  The  Question 
is,  whether  such  order  is  against  tne  law ; 
no  other  question  can  be  raised  upon  a 
writ  of  error. 

There  is  nothing  upon  this  record  te 
show  that  the  recognizance  ordered  is 
illegal,  for  unless  it  appears  that  it  would 
be  manifestly  unreasonable,  as  to  the  som 
fixed,  or  as  to  the  time  for  which  it  is 
required,  under  any  possible  state  of  oir- 
cumstances,  a  Court  of  Error  has  no 
authority  to  interfere. 

The  defendants  have  under  this  sentence 
the  power  to  enter  into  the  recognizance 
instanter,  and  thereby  shorten  tne  term 
for  the  suretyship  to  six  years  after  the 
imprisonment  has  ended,  and  it  is  to  be 
presumed,  that,  when  this  sentence  was 
passed,  the  Court  below  formed  a  proper 
judgment  of  the  situation,  means,  and 
circumstances  of  the  several  defendants 
so  as  to  enable  them  to  provide  sureties 
in  the  amount  directed. 

The  argument  of  Lord  Chief  Justice 
WiUnot  in  WUke$  v.  the  King  (a)  is  strong 
to  show  there  can  be  no  illegality  in  an 
order  Icr  a  recognizance  to  commenoe 
after  a  term  of  imprisonment  which  is  in 
itself  uncertain,  being  dependent  on  the 
payment  of  a  fine;  and  wis  goes  far  to 

(a)  WilmotSSS. 
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remove  any  qnestion  as  to  the  illegality  | 
of  the  present  order. 

We  all  agree ,  therefore,  in  thinking  the 
eightii  qnestion  proposed  by  yonr  Lord- 
ships is  to  be  answered  in  the  negative. 

Ninth  Question. — The  question  ninthly 
put  to  the  judges  by  your  Lordships  is : — 

"  Whether  there  is  any  sufficient  ground 
to  reverse  the  judgment  on  account 
of  the  judgments  on  the  assignment 
of  error  coram  nobis^  or  any  or  either 
of  them,  or  of  the  matters  stated  in 
such  assignments  of  error,  or  any  or 
either  of  them  P  '* 

The  errors  in  fact  assigned  in  the  irrits 
of  error  coram  nobis,  by  each  of  the  defen- 
dants (except  Thomas  Steele),  were  the 
same;  viz.,  that  the  bill  of  indictment 
was  found  and  returned  a  true  bill  by  the 
grand  jury,  upon  the  evidence  of  <U7ers 
witnesses,  whose  names  are  enumerated, 
and  of  no  other  persons,  and  that  none  of 
the  witnesses,  previous  to  their  exami- 
nation before  the  grand  jury,  were  sworn 
in  tlie  Court  of  Queen's  Bench,  as  required 
by  56  Oeo,  3.  o.  87.,  nor  lawfully  bound, 
by  affirmation  or  declaration,  to  give  true 
evidence  before  the  said  grand  jury.  In 
the  case  of  the  writ  of  error  coram  nobis, 
brought  by  the  defendant  ThomM  Steeie, 
the  error  assigned  was  this — that  the 
indictment  was  not  found  in  the  manner 
required  by  the  statute  1  &  2  Vict,  c.  37., 
inasmuch  as  that  in  stating  on  the  back 
of  the  said  alleged  bill  of  mdictment  tbe 
names  of  witnesses  who  had  been  sworn, 
&o.,  neither  the  foreman,  nor  any  other 
member  of  the  grand  jury,  did  authenti- 
cate by  his  signature  or  initials,  as  is 
required  by  the  statute,  that  the  said 
witnesses,  or  any  of  them,  had  been  sworn 
or  made  affirmation  or  declaration,  and 
that  no  other  witnesses,  save  those  named 
in  the  assignment  of  errors,  were  so  sworn 
or  affirmed  or  examined  before  them. (a) 

My  Lords,  with  respect  to  the  assign- 
ment of  errors  in  fact,  grounded  on  the 
noncompliance  with  the  statute  56  Oeo.  3., 
the  answer  appears,  to  us  to  be,  that  the 
subsequent  statute  1  &  2  Vict.  c.  37. 
operates  as  a  virtual  repeal  of  the  former, 
as  well  in  the  Oourt  of  Queen's  Bench  as 
in  other  Courts  of  Criminal  Jurisdiction 
in  Lreland. 

If  the  question  had  been  res  vntegra,  a 
doubt  might,  perhaps,  have  been  enter- 
tained upon  the  construction  of  the  statute, 
wheiher  the  Court  of  Queen's  Bench  and 
the  Commission  Court  of  Dublin  had  not 
been  omitted  in  it  by  mistake.  We  know, 
however,  that  the  judgment  of  the  Irish 
judges  from  the  time  of  passing  the 
Act,  after  deliberate  consideration,  has  in 


(a)  See  Beg.  ▼.  Jtussen,  Car.  ft  M.  «47. 


several  instances  declared  the  practice 
which  is  now  objected  to  to  be  in  con-  . 
formity  with  the  law,  and  that  the 
practice  of  swearing  witnesses  has  been  in 
accordance  with  such  opionion  of  the 
judges;  and  as  there  are,  undoubtedly, 
words  in  the  statute  which  will  well  war- 
rant this  consiruction,  we  think  such 
decision  of  the  Irish  judges  ought  to  be 
supported. 

The  later  statute  recites  the  Act  56 
Geo.  3.,  which  applies  in  terms  to  the 
returning  bills  of  indictment  by  ''any 
ft  rand  jury  in  Irelan^"  und  then  recites 
tne  inconvenience  by  the  administration 
of  the  oath  in  court;  that  is,  in  terms 
as  general  as  the  former,  in  every  court  in 
the  kingdom.  From  the  preamble,  there- 
fore, it  might  well  be  expected  that  the 
alteration  about  to  be  enacted  would  be 
general  and  without  exception;  the  en- 
acting words  are  accordingly, 

"  that  in  all  cases  where  bills  of  indictment  are 
to  be  laid  before  grand  juries  in  Ireland  for  their 
consideration,  the  clerk  of  the  Crown  at  th« 
assizes,  and  clerk  of  the  peace  at  Quarter 
sessions  shall  make  the  indorsement  tnereon 
du-ected.*' 

To  give  this  enactment  its  full  force, 
that  is,  to  make  it  apply  to  all  oases,  those 
particular  officers  must  be  held  to  be 
named  only  in  the  way  of  examples,  or 
instances  of  the  proper  officers  in  those 
particular  courts  who  are  to  make  the 
indorsement,  not  to  be  named  by  way  of 
restraining  the  general  application  of  the 
statute  to  those  courts  only  where  the 
officers  of  that  precise  description  are 
found.  It  certainly  would  be  a  very 
singular  and  anomalous  mode  of  intro- 
ducing a  restraint  upfn  the  general  words 
of  a  beneficial  and  remedial  Act. 

The  Clerk  of  the  Crown  in  the  Court  of 
Queen's  Bench,  and  the  Clerk  of  the 
Crown  at  the  assizes,  hold  offices  and 
perform  duties  that  are  perfectly  analogous 
to  each  other;  and  this  construction 
receives  further  confirmation  by  the  en- 
actment in  the  same  section,  that  the 
oath  or  affirmation  directed  by  that  Act  is 
not  to  be  in  addition  to, 

**  hut  in  lien  of,  that  heretofore  administered  in 
court  under  the  provisions  of  the  said  Act  passed 
in  the  56  Oeo.  3." 

Words  that  necessarily  import  the  oath  is 
no  longer  to  be  given  at  all  under  the 
former  statute. 

And  to  show  the  little  force  attributed 
bv  the  legislature  to  the  expression  "  clerk 
of  the  Crown  at  the  assizes,    in  the  former 

ekrt  of  the  section,  it  is  directed  in  the 
tter  part  of  the  same  section,  that  the 
foreman  of  the  grand  juiy  shall  not  have 
power  to  examine  any  witness  in  support 
of  a  bill,  whose  name  shall  not  have  been 
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prerioiMly  indorsed  on  snch  bill  of  indict- 
ment, by  "the  clerk  of  the  Crown  (not 
clerk  of  the  Oro¥m  at  the  assizes)  or  clerk 
of  the  peace  respectively."  ^ 

Upon  a  reasonable  constmction  of  the 
statute,  we  therefore  think  this  ground  of 
objection  is  removed. 
-  And  with  regard  to  the  error  in  fact, 
assigned  bj  the  defendant  Thomas  Steels, 
it  is  manifestly  foanded  on  a  part  of  the 
section  that  is  directory  only,  and  not 
essential.  The  oath  must  have  been  al- 
ready administered  (which  is  the  essential 
part  of  the  enacti^ent),  before,  in  the 
language  of  the  statute,  '*  the  foreman, 
who  shall  have  administered  the  oath,'*  is 
directed  to  state  the  name  of  the  witnesses 
sworn,  and  to  authenticate  the  same  by 
his  si^ature  or  initials — ^that  is,  before  the 
objection  above  made  can  possibly  arise. 
As  a  matter  of  convenience  at  the  trial, 
in  order  to  ascertain  at  a  glance  whether 
the  witness  examined  before  the  petit 
jury  was  one  of  those  who  appeared  before 
the  grand  jury,(a)  such  direction  ou^ht, 
undoubtedly,  to  have  been  complied  with ; 
but  it  cannot  be  the  law  that,  after  the 
witness  has  been  duly  sworn  and  examined, 
and  the  bill  returned  a  true  bill  upon  his 
evidence,  it  can  be  deprived  of  its  legal 
operation  and  character,  by  reason  of  the 
foreman  of  the  grand  jury  having  neg- 
lected to  comply  with  such  direction  of 
the  statute. 

The  ninth  question,  therefore,  we  all 
concur  in  opinion  must  also  be  answered 
in  the  negative. 

Tenth  Question.— The  question  tenthly 
put  to  the  judges  is  this : — 

"  Is  there  any  sufficient  ground  for 
reversing  the^judgment,  by  reason 
of  its  not  containing  any  entry  as 
to  the  verdicts  of  acquittal  P  " 

My  Lords,  after  causing  search  to  be 
made,  in  the  Crown  Office,  no  instance 
can  be  found  of  such  an  entry,  where  the 
party  is  found  guilty  of  any  part  of  the 
indictment  on  which  he  receives  judgment, 
and  we  think  such  practice  is  in  conformity 
with  the  law.  For  it  appears  from  Jjom 
Hale,(h)  that  the  acquittal  by  the  jury, 

(a)  **  The  judges  expressly  assume  that  the 
defendants  bad  a  list  of  the  witnesses.  Such 
would  uDqaestionably  have  been  the  case  in  the 
realm  of  England  proper.  But  in  Ireland  they 
manage  these  things  differently  ;  and  not  only 
did  Mr.  O'Connell  remain  ifn^orant,  until  judg- 
ment was  pronounced  against  him,  of  the  names 
of  the  persons  upon  whose  testimony  the  grand 
jury  had  found  the  indictment,  but  the  solicitors 
for  the  defence  were  not  even  allo'wed  to  look 
at  the  back  of  the  indictment." — Leahy,  Review, 
ire.  p.  246. 

(h)  2  Pleas  of  the  Crown,  243. 


I  regularly,  is  a  warrant  for  entry  of  the 
judgment  at  any  time  afterwards ;  so  that 
I  the  judgment  quod  eai  sine  die  may  be 
entered  by  the  Oourt  below,  on  the  appli- 
cation of  the  defendant,  even  after  the 
time  the  writ  of  error  is  brought. 

We  ore  all  of  opinion,  therefore,  the 
tenth  question  is  to  be  answered  in  the 
negative. 

illeventh  Question. — Upon  the  eleventh 
and  last  question,  I  consider  that  I  have, 
in  answer  to  the  third  question,  already- 
anticipated  those  observations  which  would 
otherwise  have  applied  themselves  to  the 
present.  I  have  stated  the  opinion  at 
which  I  have  arrived  to  be,  that  a  general 
judgment  upon  the  whole  record  is  not  to 
be  reversed  upon  a  writ  of  error,  by  reason 
that  one  or  more  of  the  counts  are  bad, 
and  the  remaining  counts  good,  and  the 
verdict  has  been  a  general  verdict  of 
guilty :  and  I  have  also  stated  my  opinion, 
that  it  would  make  no  difference  m  this 
respect,  that  the  punishment  is  a  dis- 
cretionary punishment.  The  only  part  of 
this  ouestion  remaining  to  be  considered 
is,  wnether  the  entry  upon  the  record 
being  *'  that  the  defendant  for  the  offences 
aforesaid  be  fined  and  imprisoned,"  be  of 
itself  a  ground  of  reversal. 

My  I^rds,  the  exact  expression  upon 
the  record  to  which  our  attention  has  been 
directed  is,  that  the  defendant,  "  for  his 
offences  aforesaid,  be  fined  and  im- 
prisoned," and,  as  I  presume  your  Lord- 
ships wish  us  to  consider  the  question 
witn  reference  to  that  record,  I  proceed 
to  answer  the  question  as  if  it  stated  the 
sentence  in  the  latter  form. 

My  Lords,  I  interpret  those  words,  in 
their  plain  literal  sense,  to  mean,  "  such 
offences  as  are  set  oot  in  the  counts  of  the 
indictment,  which  are  free  from  objection, 
and  of  which  the  defendant  is  shown,  by 
proper  findings  on  the  record,  to  have 
been  guilty ; "  that  is,  in  effect,  the  offences 
contained  in  the  fifth,  the  eighth,  and  all 
the  subsequent  counts,  ^nd  I  see  no 
objection  to  the  word  offences,  in  the 
plural,  being  used,  whether  the  several 
counts  last  enumerated  do  intend  several 
and  distinct  offences,  or  only  one  offence 
described  in  different  manners,  in  those 
counts.  For  whilst  the  record  remains  in 
that  shape,  and  unreversed,  there  can  be 
no  objection  in  point  of  law,  that  they 
should  be  called  **  offences,"  as  they  appear 
on  the  record.  If  the  words  had  been  for 
his  offence  aforesaid,  then  the  objection 
would  have  taken  the  ^ame  form  bh  that 
made  in  Bex  v.  FoweU,(a)  and  it  would 
have  been  urged  that  there  were  more 
ofTences  than  one  upon  the  record,  and  it 
might,  perhaps,  have  been  difficult  to  sub- 


(a)  2  Bam.  &  Ad.  72$. 
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tain  tl^e  statement,  by  reason  of  the  word 
offence  being  nomen  coUectivum, 

I  therefore  think,  but  I  offer  it  as  mv 
own  opinion  only,  that  this,  the  eleyenth 
qnestion,  is  to  be  answered  altogether  in 
the  negative. 

Patteson,  J.  —  Third  Queaiion.  —  My 
Lords,  my  Lord  Chief  Justice  having 
delivered  the  joint  opinion  of  Her  Ma- 
jesty's indges,  as  to  all  the  questions 
proposed  by  your  Lordships,  except  the 
third  and  eleventh,  I  proceed  to  give  my 
humble  opinion  of  those  questions. 

{Beads  the  Third  QuesPion,) 

This  question  appears  to  me  to  consist 
of  two  parts:  the  first  regarding  the 
consequence  of  any  defect  in  the  indict- 
ment itself;  the  second  regarding  the 
consequence  of  any  defect  in  the  findings 
of  the  jury  upon  the  trial. 

With  respect  to  the  first,  I  will  take 
the  liberty  of  answering  it,  toother  with 
the  eleventh  question,  which  I  conceive 
to  be,  in  effect,  the  same,  for  the  only 
defect  in  the  indictment  is,  that  two  of 
the  counts,  namely,  the  sixth  and  seventh, 
are  bad. 

With  respect  to  the  second,  namely,  the 
consequence  of  l^e  defects  in  the  findings 
of  the  jury,  I  ain  of  opinion  that  those 
defects,  so  ftur  as  they  relate  to  the  fourth 
count,  are  cured  by  the  entry  of  a  noUe 
prosequi  as  to  the  defendant  Thomas 
Tiemey. 

As  regards  the  first  and  second  counts, 
I  am  of  opinion  that  there  is  not  any 
sufficient  ground  for  reversing  the  judg- 
ment, by  reason  of  the  defects  in  the 
findings  of  the  jury,  or  the  entering  of 
those  findings  upon  those  counts.  I 
apprehend  that  it  was  competent  to  the 
jury  to  find  the  defendants  guilty,  of  a 
conspiracy  to  do  part  of  the  things  stated 
in  those  counts,  and  that  there  is  no 
variance  between  the  conspiracy  so  found, 
and  that  laid  in  those  counts,  although 
the  latter  contains  also  other  matters. 
This  seems  to  have  been  established  in 
principle  in  the  case  of  Bex  v.  HolUnghury 
and  others,(a) 

The  jury  then  having  found  all  the 
defendants  guilty  of  a  conspiracy  to  effect 
part  of  the  objects  stated  in  the  first  and 
second  counts,  which  finding  is  sufficient 
to  sustain  the  iudgment,  all  the  rest  of 
the  finding,  although  wrong,  appears  to 
me  to  be  mere  surplusage  and  inoperative. 
Having  found  all  the  defendants  guilty  of 
a  conspiracy  which  was  described  in  those 
counts,  the  jury  had  performed  their  office, 
and  in  proceeding  to  add  that  some  of  the 

(a)  4  a  ft  C.  829. 


defendants  were  guilty  of  another  con- 
spiracy (oven  though  that  finding,  if  it 
had  stood  alone,  might  have  been  sus- 
tained), they  have  acted  without  any 
jurisdiction,  and  that  part  of  their  finding 
must  be  rejected.  The  finding  upon  the 
third  count,  I  consider  to  be  a  verdict  of 
guilty  a{|;ainst  three  of  the  defendants,  for 
a  conspiracy  to  effect  all  the  objects 
charged  in  that  count,  and  that,  in  sub- 
stance, it  is  a  finding  of  not  guilty  as  to 
all  the  other  defendants.  It  might  have 
been  more  in  accordance  with  the  evi- 
dence, or  more  correct,  to  have  found,  as 
upon  the  first  and  second  counts,  all  the 
defendants,  except  Tiemey,  guilty  of  a 
conspiracy  to  effect  all  the  objects  stated 
in  the  count,  except  the  exciting  disaffec- 
tion in  the  army,  yet  I  think  that  the 
judgment  cannot  be  reversed  for  the 
defective  finding,  but  that  all  the  finding 
after  that  of  guilty  against  three  of  the 
defendants  must  be  rejected  as  surplusage. 
If,  however,  this  view  of  the  case  should 
be  wron^,  still  I  am  of  opinion  that  the 
bad  findings  can  have  no  other,  either 
greater  or  less,  effect,  than  the  badness  of 
the  counts  would  have  had ;  wliich  is,  that 
any  judgment  which  necessarily  rested 
upon  those  counts  would  be  erroneous. 
Tnis  part  of  the  third  question,  therefore, 
woula,  at  the  most,  only  become  identical 
with  the  other  part  of  the  same  question, 
and  with  the  eleventh  question,  which  I 
now  proceed  to  consider. 

{Beads  the  Eleventh  Question.) 

The  question  is  one  of  very  general 
application,  and  which  may  arise  in  many 
cases  in  the  course  of  the  administration 
of  criminal  justice. 

It  seems  to  be  argued  upon  this  question, 
that  there  is  so  strict  an  analogy  between 
a  general  verdict  for  damages  in  a  civil 
action  where  the  declaration  contains 
several  counts,  and  a  judgment  upon  an 
indictment  which  contains  several  counts, 
as  that  a  Court  of  Error  must  act  upon 
such  analogy,  and  apply  the  same  rule  in 
criminal  cases  as  is  usually  applied  in 
civil  oases,  viz.,  that  one  bad  count  is  fatal 
to  the  judgment,  not  on  that  count,  but  on 
the  good  ones.  That  rule  has  been  con- 
sidered as  a  very  inconvenient  and  bad 
rule  by  Lord  Mcmsfield  on  several  occasions 
^Qrant  v.  Astle,{a)  Peake  v.  Oldham,ijb) 
and  other  cases,  in  which,  as  in  that  of 
Beser.  Benfield  and  Another ^(c)  the  same 
learned  judge  states  that  the  rule  did  not 
apply  to  in£ctments.    Whether  the  rule 

(a)  Doug,  780. 
{b)  Cowp.  276. 
(c)  2  Burr.  980. 
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be  good  or  not,  it  is  plain  tbat  in  civil 
actions  it  is  foniided  ou  the  impossibility 
of  the  Oonrt,  whose  duty  it  is  to  pronounce 
jndgment,  being  able  to  ascei^in  what 
indgpnent  to  give.  The  verdict  of  a  jury, 
in  order  to  have  its  full  effect,  must  be 
followed  by  a  judgment  of  the  Oonrt ;  and 
if  that  verdict  be  uncertain,  the  Court 
cannot  pronounce  judj^ent  at  all.  When 
a  declaration  contains  several  countH 
claiming  damages,  the  jury  must  give 
some  damages  upon  every  count  which 
they  find  in  favour  of  the  plaintiff;  and  if 
they  do  not  apportion  the  amount  of 
damages  separately  to  each  count,  and  one 
be  bad,  it  is  obvious  that  the  verdict 
becomes  immediately  uncertain,  and  no 
judgment  can  be  pronounced  $  not  for  the 
whole  damages,  because  it  is  plain  that  as 
to  some  part  the  verdict  is  wrong,  but  as 
to  what  part  the  Court  cannot  tell,  and 
therefore  cannot  give  judgpnent  for  part ; 
the  judgment  must  therefore  either  be 
arrested,  or  a  venire  de  novo  awarded — 
Leufin  v.  Edward.{a)  But  in  criminal 
proceeding  the  jury  merely  find  the  party 
guilty  or  not  guilty;  they  have  nothing 
to  do  with  the  punishment,  or  with  any 
thing  at  all  analogous  to  assessment  of 
damages  in  civil  actions.  The  Court  is 
free  to  give  jnd^ent  on  the  whole  or  on 
part  of  the  indictment  as  the  law  may 
require,  and  no  uncertainty  can  arise ; 
therefore,  the  reason  for  the  rule  in  civil 
actions  does  not  and  cannot  apply  to  cri- 
minal cases. 

But  if  on  general  principles  and  rules 
of  law  a  general  judgment  on  an  indict- 
ment consisting  of  several  counts,  on  all 
which  the  defendants  are  found  guilty, 
must  be  taken  to  apply  in  part  to  each 
count,  and  if  the  sentence  pronounced  is 
to  be  taken  as  the  aggregate  amount  of 
several  separate  sentences,  one  on  each 
count,  then  the  analogy  may  hold  though 
the  reason  of  the  rule  does  not  apply. 

I  believe  that  this  is  thfe  first  time  that 
anv  such  notioii  has  been  suggested.  Cer- 
tainly the  practice  of  all  criminal  courts 
has  been  to  pass  sentence  generally  in  all 
cases  of  felony,  whatevernumber  of  counts 
may  be  contained  in  the  indictment ;  but 
then  there  is  really  but  one  offence,  for 
although  two  or  more  distinct  felonies  may 
be    joined    in    one    indictment,    yet    in 

gractice  the  prosecutor  is  usually  put  to 
is  election  to  proceed  on  one  only.  I 
am  not  aware  of  any  instance  in  which  a 
writ  of  error  in  a  case  of  felony  has  6een 
brought  on  account  of  there  being  one  bad 
count  in  the  indictment.  So  in  indict- 
ments for  misdemeanors,  if  there  be  really 
more  than  one  offence  contained  in  the 
indictment,  the  prosecutor  is  not  usually, 

(a)  9  M.  &  W.  720.  . 


as  in  felony,  pnt  to  his  election,  but  the 
defendant  may  be  convicted  for  several 
ofienoes.  If  he  be  so  convicted,  it  is 
most  upual  to  pass  sentence  separately  for 
each  offence — that  is,  to  give  judgment 
separately,  not  on  each  count,  out,  so  to 
speak,  on  each  class  of  counts  treating 
them  as  if  they  were  separate  indictments. 
That  course,  however,  is  not  always 
pursued;  but  one  sentence  is  sometimes 
passed  where  no  greater  punishment  is 
infli()ted  than  might  be  under  any  of  the 
connts,  if  it  stood  alone.  If  there  be  in 
truth  only  one  offence,  stated  in  varions 
ways,  the  sentence  is,  I  believe  invariably 
general.  The  universally  received  opinion 
has  been,  that  one  good  count  would 
sustain  such  general  judgment.  Lord 
Marufieldt  in  the  cases  I  have  alluded  to, 
distinctly  states  it  to  be  so,  and  no  deci- 
sion or  atctum  is  to  be  found  in  the  books 
the  other  way.  Motions  in  arrest  of 
judgment  have,  indeed,  been  made  on 
account  of  the  indictment  containing  one 
or  more  bad  counts ;  but  the  Courts  have 
always  refused  the  motion,  and  said  that 
it  was  immaterial,  as  there  was  one  good 
oonnt—Bex  v.  Ehodea  and  Another. (a)  It 
should  seem  that  in  such  instances  the 
Court  must  have  proceeded  to  give  judg- 
ment in  the  general  form  commonly  used 
without  confining  it  to  the  good  count, 
because  having  refused  the  motion,  they 
have  not  even  determined  whether  the 
count  objected  to  was  bad  or  not;  and 
yet  no  one  ever  thought  of  bringing  a  writ 
of  error  upon  such  jud ^pnent.  No  instance 
of  such  a  writ  of  error  is  to  be  found.  When 
there  is  a  doubt  at  the  assizes  as  to  ques- 
tions of  the  sort,  judgment  is  usually 
respited,  and  when  that  is  done,  nothing 
can  be  inferred  as  to  the  present  point. 
But  there  is  one  case,  Bex  v.  flt/Z,(6)  in 
which  sentence  was  passed  at  the  assizes 
for  a  misdemeanor,  and  afterwards 
certain  points  were  submitted  to  the 
judges,  who  held  that  one  of  the  counts 
was  bad ;  yet  as  the  rest  were  good,  it 
did  not  occur  to  them  to  recommend  a 
pardon,  which  they  ought  surely  to  have 
done,  if  the  sentence  or  judgment  was 
reversible  by  writ  of  error.  Looking  at 
any  record  of  conviction  where  there  are 
several  counts,  and  a  general  verdict  of 
gnilty,  and  a  general  iudgment,  a  Court  of 
Error  cannot  indeed  tell  whether,  in 
point  of  fact,  more  than  one  offence  was 
proved  or  not ;  and  it  may  be  assumed, 
for  the  purpose  of  this  argument,  that  such 
Court  is  bound  to  suppose  that  as  manv 
offences  as  there  are  counts  were  proved. 
Yet  if  the  sentence  be  such  as  might  be 
passed    on  any    one  count,   there  is  no 


(a)  2  Ld.  Raym.  866. 
lb)  BuBB.  &  By.  luO. 
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reason  why  the  Coorfc  of  Error  should  not 
oonsider  that  the  Oonrt  below  has  passed 
sentence  on  all  the  counts  indeed  in  point 
of  form,  but  applied  the  whole  punishment 
to  one  offence,  if  there  be  but  one,  or  to 
eaoh  offence,  if  there  be  more  than  one, 
and  not  part  of  the  punishment  to  the 
ofience  contained  in  one  count,  and  part 
to  that  contained  in  another.  This  must 
be  the  case  in  capital  cases,  where  there 
can  be  but  one  sentence  of  death,  though 
there  be  many  counts ;  and  also  in  cases 
where,  in  the  terms  of  your  Lordships' 
question,  the  punishment  is  fixed  by  law, 
and  only  one  such  punishment  is  mentioned 
in  the  judgment,  and  I  see  not  why  it  may 
not  be  equally  so  where  the  punishment  is 
discretionary. 

If  there  be  any  question  afterwards  in  a 
Court  of  Error  as  to  the  sufficiency  of  any 
count,  surely  that  Court  is  bound  to 
suppose  that  the  Court  below,  not  haying 
given  a  separate  judgment  on  each  count, 
has  given  its  judgment  and  passed  the  whole 
of  its  sentence  in  respect  of  each  count, 
and  then  the  judgment  will  rest  and  be 
supported  on  those  counts  which  are 
properly  constructed,  and  on  which  the 
defendant  has  been  found  guilty  in  due 
and  proper  form,  notwithstanding  there 
may  be  other  counts  which  are  bad,  and 
that  I  understand  to  be  the  meaning  of 
the  words  in  the  present  judgment,  **  for 
his  offences  aforesaid ;"  that  is,  for  those 
offences  which  are  properly  charged  and 
properly  found  against  hun,  the  whole 
punishment  being  for  each  offence,  and 
the  maxim  of  ume  'per  imUUe  non  vUiatv/r 
will  fully  apply. 

It  is  said  that  such  a  view  of  the  case 
works  hardship  on  the  defendants,  for  they 
cannot  tell  on  which  counts  they  are  really 
convicted,  so  as  on  any  future  occasion  to 
be  able  to  plead  (mtrefois  convict.  Now 
such  a  plea,  if  controverted  by  the  Grown, 
must  in  all  cases  be  supported  by  proof  of 
the  identity  of  the  offence;  and  if  the 
supposed  subsequent  indictment  consist  of 
the  good  counts  of  the  former  indictment 
only,  it  is  conceded  that  the  defendants 
are  not  placed  in  any  difficulty ;  but  if  it 
consist  of  the  bad  counts  of  the  former 
indictment,  it  is  said  that  the  defendants 
are  placed  in  difficulty,  since  their  plea 
would  be  answered  by  its  being  said,  you 
were  not  convicted  because  those  counts 
were  bad. 

This  appears  to  me  to  be  a  most  palpable 
fallacy.  In  the  first  place,  it  cannot  lie  in 
the  mouth  of  the  prosecutor  so  to  say,  for 
the  former  conviction  on  the  bad  counts 
remaining  unreversed  is  a  ffood  conviction, 
be  the  counts  never  so  bad.  In  the  next 
place,  the  correspondence  of  the  precise 
language  of  the  first  and  second  indict- 
ments 18  wholly  immaterial  to  the  plea,  if 
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the  offence  be  shown  by  evidence  to  be 
the  same. 

Something  was  said  as  to  the  possibility 
of  a  pardon  for  one  or  more  of  the  offences, 
and  the  defendants  not  being  able  to  know 
how  much  of  the  judgment  would  thereby 
be  remitted ;  but  this  argument  goes  too 
far,  for  it  would,  if  valid,  show  that  a 
general  iudgment  was  always  bad,  even 
where  all  the  counts  were  good. 

The  case  of  Yowng  and  Others  v.  the 
King  (in  error)  (a)  is  an  authority  in  favour 
of  uxQ  doctrine  that  one  good  count  in  an 
indictment  will  sustain  a  judgment,  not- 
withstanding other  bad  counts.  But 
perhaps  the  nearest  case  to  the  present 
18  that  of  Bex  v.  Fowell,iJ))  which  was  also 
one  arising  upon  a  writ  of  error  from  the 
Court  of  Sessions  to  the  King's  Bench. 
There  the  indictment  contained  two 
counts,  one  for  an  assault  with  intent  to 
commit  a  rape,  the  other  for  a  common 
assault.  The  entry  of  the  verdict  was, 
that  the  defendant  was  guilty  of  the 
'*  misdemeanor  and  offence  aforesaid,"  in 
the  singular  number,  and  the  point  dis- 
cussed was  whether  those  words  were 
nomvna  coUectiva  or  not;  if  not,  then  it 
would  be  uncertain  on  which  count  tho 
verdict  proceeded ;  and  if  it  proceeded  on 
the  second,  the  judgment  would  be  bad 
because  the  defendant  was  sentenced  to 
be  imprisoned  with  hard  labour  for  the 
whole  time,  whereas  for  a  common  assault 
hard  labour  cannot  be  imposed.  The 
Court  held  that  the  word  misdemeanor 
was  nomen  collectivum,  and  therefore 
the  verdict  applied  to  both  counts.  It 
never,  however,  occurred  either  to  the 
Court  or  to  the  defendant's  coxmsel,  to 
suggest  that  if  the  verdict  did  apply  to 
both  counts,  the  judgment  which  was 
general  must  also  apply  to  both,  and  as 
every  part  of  the  time  of  imprisonment 
was  accompanied  with  hard  labour,  it 
would  follow  that  some  part  of  the  judg- 
ment was  erroneous,  viz.,  that  part, 
whatever  it  might  be,  which  applied  to  the 
second  count,  and  as  the  Court  of  Error 
could  not  tell  how  much  of  the  judgment 
was  bad,  they  could  not  reverse  it  in  part 
but  must  reverse  it  in  the  whole.  Yet  if 
the  doctrine  now  contended  for  by  the 
defendants  (namely,  that  every  general 
judgment  where  there  are  several  counts 
must  be  taken  as  the  aggregate  of  several 
judgments,  one  on  each  count)  be  right 
such  ought  to  have  been  the  result ;  and 
this  case  is  no  direct  authority  to  show 
that  that  doctrine  is  not  right,  yet  it  is  a 
strong  presumptive  argument  the  other 
way,  and  at  all  events  shows,  amongst  the 


(ft)  3  T.B.  98. 
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other  books  and  authorities,  what  has 
hitherto  been  the  receiyed  opinion  and 
practice  on  the  sabjeot. 

For  these  reasons  1  am  of  opinion  that 
a  jadgment  given  ander  the  circnmstances 
stated  in  the  question  lastly  proposed  by 
your  Lordships  cannot  be  reversed  on  a 
writ  of  error,  and  that  it  makes  no  differ- 
ence whether  the  punishment  be  disore* 
tionary  or  fixed  ;  and,  as  I  have  said 
already,  I  think  that  the  same  reasoning 
applies  to  the  third  question,  not  only  as 
to  that  part  of  it  which  relates  to  defects 
in  the  present  indictment  itself,  but  to  that 
part  which  relates  to  defects  in  the  findings 
of  the  jury.  Assuming  the  judgment  to 
be  bad  as  regards  the  first,  second,  third, 
sixth,  and  seventh  counts  of  this  indict- 
ment, by  reason  of  the  defects  of  the 
findings  on  the  first,  second,  and  third 
counts,  and  by  reason  of  the  defects  in  the 
sixth  and  seventh  counts  themselves,  still 
it  remains  an  entire  and  good  judgment  on 
the  other  counts  of  the  indictment,  and 
cannot  be  reversed. 

Mauls,  J.:  Third  and  EleverUhQue$Hon8. 
— ^As  to  these  two  questions  I  agree  in  the 
conclusions  which  my  Lord  Ohuf  Justice 
and  my  brother  Pattesan  have  arrived  at. 
When  a  person  is  convicted  on  a  criminal 
charge,  the  Court  in  order  to  determine 
what  judgment  to  prononnoe  must  first 
look  at  the  record  to  see  of  what  he  is  con- 
victed, and  must  then  inquire  what  penalW 
the  law  imposes  for  such  a  conviction.  If 
the  penalty  be  fixed  by  law  as  in  case  of 
jadgment  of  death,  and  in  some  cases  of 
transportation  for  life  no  further  inquiry 
is  necessary,  nothing  but  the  law  and  the 
record  are  to  be  looked  to,  and  the  judff- 
ment  required  by  law  is  to  be  pronounced. 
But  in  those  cases  ^i^here  the  law  fixes  only 
the  species  or  the  limits  of  the  judgment, 
leaving  the  amoxmt  of  punishment  to  the 
discretion  of  the  Court  there  is  a  third 
inquiry  to  be  made,  namely,  what  amount 
of  punishment  of  the  legal  description,  and 
within  the  legal  limits  is  suitable  to  the 
particular  case  in  which  judgment  is  to  be 
pronounced ;  the  Court  must  look  beyond 
the  record  to  determine  this  last  question 
of  amount.  If  it  could  not  do  so,  there 
would  be  no  reason  for  leaving  any  discre- 
tion to  the  Court,  and  the  amount  could  be 
fixed  by  the  law ;  and  if  it  could,  no  doubt 
it  ought  to  be  and  would  be  so  fixed,  and 
accordingly  the  universal  practice  is  for 
the  Court  to  look  beyond  the  record  in  such 
cases  in  order  to  determine  from  the 
circumstances  of  the  case  the  amount  of 
punishment.  In  cases  of  conviction  on  a 
verdict,  the  evidence  given  at  the  trial  is 
usually  the  main  source  of  information  on 
this  subject;  but  other  modes  of  ascer- 
taining what  ought  to  be  the  amount  of 
punishment  under  the  circumstances  are 


ocoasionaUy  adopted ;  so  ihst  the  record 
in  tuch  cases  only  points  out  the  species  of 
the  punishment,  as,  for  instance,  fine  and 
imprisonment.  When  that  is  once  pointed 
out,  the  record  affords  no  further  assistonoe 
and  the  amount  is  to  be  determined  by  the 
circumstances  of  the  case,  which  do  not 
appear  on  the  record. 

With  respect  to  the  questionB,  whether 
the  record  nnds  any  offence  and  what  the 
species  of  punishment  should  be,  as  no 
more  is  necessary  to  determine  this  than  a 
right  construction  of  the  record,  and  a 
Imowledge  of  the  law,  the^  are  fit  subjects 
for  a  wnt  of  error  by  which  the  record  is 
brouffht  before  a  superior  court  of  law. 
But  the  question  of  the  amount  of  punish- 
ment is  not  a  subject  for  a  Court  of  Error, 
which  has  notberore  it  the  evidence  at  the 
trial,  or  the  other  matters  which  deter- 
mined the  amount  of  punishment.  It 
appears  to  me,  therefore,  that  when  tho 
record  states  that  the  defendant  has  been 
convicted  for  an  offence  for  which  he  was 
liable  to  be  sentenced  to  pay  a  fine  and  to 
be  imprisoned,  and  to  fina  sureties,  it  is  no 
ground  for  reversing  the  judgment  that 
there  are  other  parts  of  the  record  on 
which,  if  they  stood  alone,  no  judgment 
could  be  passed.  If  it  were  otherwise,  it 
might  well  be  that  a  judgment  would  be 
reversed  by  a  Court  of  Error,  which,  if  it 
had  been  in  the  place  of  the  Court  below, 
would  have  sentenced  the  defendant  to  the 
very  same  species  and  amount  of  punish- 
ment. I  think,  therefore,  that  neither  in 
the  record  referred  to  in  the  third  question 
nor  in  that  supposed  in  the  eleventh,  the 
judgments  can  be  reversed  on  writ  of 
error. 

CoLTMAH,  J. :  The  Lord  Chief  Justice  of 
the  Common  Pleas  having  delivered  the 
unanimous  opinion  and  reasons  of  the 
judges  upon  all  vour  Lordships*  questions 
except  the  third  and  the  eleventh,  it  is 
unnecessary  for  me  further  to  advert  to 
any  other  than  those  two. 

{Beads  the  Third  Question.) 

And  to  this  I  answer  that  in  my  humble 
opinion  there  is  sufficient  ground  fbr 
reversing  the  judgment  by  reason  of  the 
defects  of  the  indictment,  and  by  reason  of 
the  defects  of  the  &idings  of  the  jury,  and 
the  judgment  given  thereupon  ;  and  I 
ground  my  opinion  upon  the  reasons  which 
will  be  given  at  length  in  answer  to  the 
eleventh  question,  to  which  reasons  I 
crave  leave  to  refer,  and  which  appear  to 
me  to  apply  equally  to  all  the  detects  to 
which  the  question  refers. 

{Reads  the  Eleoenih  QuesUon.) 
To  this  question  I  answer,  that  in  my 
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hnmble  opinion,  where  an  indictment  con- 
sists of  three  connts,  A.,  B.,  and  0,,  and 
the  counts  A.  and  B.  are  good  and  the 
count  0.  bad,  and  judgment  is  giyen  that 
the  defendant  for  the  offences  aforesaid  be 
fined  and  imprisoned,  such  judgment 
being  sufficient  in  point  of  law  if  confined 
expressly  to  the  counts  A.  and  B.,  such 
judgment  ought  to  be  reversed  on  error. 

I  am  well  aware  that  a  contraiy  opinion 
has  existed  generally  amongst  the  mem- 
bers of  the  legal  profession ;  but  there  is 
no  difficulty  in  seeing  what  has  given  rise 
to  this  general  impression ;  and  when  we 
look  for  any  legal  authority  to  support  it, 
there  is  little  or  none. 

The  authorities  relied  on  arose  on  mo- 
tions in  arrest  of  judgment,  or  the  ex- 
pressions used  are  with  reference  to  the 
state  of  things  before  judgment  is  pro- 
nounced, and  are  quite  true  as  applied  to 
criminal  proceedings  in  that  stage;  but 
the  case  may  be  different  after  judgment 
has  been  given. 

The  authorities  relied  on  are  Beg,  v. 
Ingram  and  Wife  {a) ;  Peahe  v.  Oldham  (6); 
Ghrant  v.  Astle  (c)  ;  Bex  v.  Benfield  (d.) ; 
and  are  all  subject  to  the  observa- 
tions above  made,  that  they  are  true  with 
reference  to  that  stage  of  the  cause  with 
reference  to  which  tiiey  were  made,  but 
not  applicable  to  the  question  when  it 
arises  on  error  after  a  judgment  recorded. 

One  case  has  been  found— Bese  v.  Young 
and  Others  (e) — in  which  there  were  four 
counts,  two  good  and  two  bad,  and  a 
general  judgment  was  given  of  transpor- 
tieition  for  seven  years  and  this  was  held 
good  in  error,  notwithstanding  the  badness 
of  two  of  the  counts.  But  £e  objection 
raised  in  this  case  was  not  noticed  by  the 
Court  in  the  judgment  of  the  judges,  nor 
does  it  appear  to  have  been  at  all  insisted 
on  in  argument.  It  is  therefore  to  be  con- 
sidered not  a  decision  bat  a  precedent  only, 
and  in  a  Court  of  ^rror,  wnere  the  ques- 
tion now  arises  for  the  first  time,  cannot 
be  considered  as  a  binding  authority. 

If  we>K)nsider  the  question  on  principle, 
the  argument  in  support  of  the  sufficiency 
of  the  judgment  seems  to  me  to  stand 
thus :  where  there  is  but  a  single  count  in 
an  indictment,*as  was  the  case  in  old  times, 
although  it  contains  several  superfluous 
and  idle  allegations,  if  yet  it  contains 
pertinent  matter,  properly  alleged  and 
sufficient  to  sustain  a  criminal  charge,  the 
Court  is  warranted  in  passing  the  appro- 
priate judgment  on  the  whole  count,  and 
may  wholly  pass  by  the  superfluous  and 


(a)  1  Salk.  884. 
(6)  Cowp.  275. 
(c)  Doug.  780. 
(<0  3  Barr.  980. 
(e)  3  T.n.  98. 


idle  matter ;  and  in  like  manner,  now  that 
it  has  become  usual  to  insert  many  counts 
in  an  indictment,  it  may  be  argued  that  if 
there  be  one  good  count,  and  others  which 
are  bad,  the  Court,  on  looking  at  the  whole 
record,  may  treat  the  bad  count  as  idle 
and  superfluous  matter,  and  passing  it  by 
without  regard,  give  the  appropriate  judg- 
ment which  is  suited  to  the  good  count ; 
and  the  practice  at  the  assizes  is  in 
conformity  with  this  view  of  the  case, 
where  it  is  not  usually  the  custom  to  do 
more  than  give  a  general  judgment  on  the 
indictment  without  stopping  to  consider 
whether  any  of  the  counts  are  bad  in  point 
of  law. 

But  to  this  view  of  the  question  I  should 
answer,  that  I  do  not  conceive  the  case  of 
an  indictment  with  a  single  count  con- 
taining some  idle  and  superfluous  alle- 
gations can  be  considerea  as  standing 
on  the  same  ground  with  the  case  of  an 
indictment  containing  several  counts,  some 
good  and  some  bad ;  for  in  the  former  case 
tbe  indictment  professes  to  contain  one 
criminal  charge  only,  in  the  latter  it  pro- 
fesses to  contain  several  distinct  charges, 
and  each  count  is  in  the  nature  of  a  sepa- 
rate indictment,  and  I  conceive  that  the 
defendant  is  entitled  to  know  on  which  of 
those  charges  he  is  sentenced  and  which 
of  them  are  passed  by  as  insufficient  in  law. 
And  the  reason  why  I  conceive  he  has  that 
right  is,  that  if  he  is  convicted  of  an 
ofience  though  upon  an  insofficient  indict- 
ment, and  judgment  is  pronounced  upon 
him,  and  he  undergoes  the  punishment  of 
the  law,  he  may  plead  the  conviction  to 
any  other  indictment  for  the  same  charge. 
In  the  case  supposed  in  your  Lordships' 
c[uestion,  if  the  defendant  were  again 
indicted  for  the  same  offence  as  that  which 
is  insufficiently  charged  in  count  C,  and 
were  to  plead  the  former  conviction,  how 
is  the  Court  to  deal  with  the  case  P  how  is 
it  to  know  whether  the  party  has  suffered 
the  sentence  of  the  law  or  not  P 

It  may  be  said  that  the  Court  has 
only  to  look  to  the  original  record,  it 
will  then  see  that  the  count  is  bad,  and 
must  infer  that  the  Court  which  passed 
the  sentence  was  aware  of  the  defect  in 
the  count,  and  did  not  pass  any  portion  of 
its  sentence  in  respect  of  it.  This  reason- 
ing would  be  quite  just  if  courts  of  law 
were  infallible  ;  but,  as  all  writs  of  error 
proceed  on  the  ground  of  the  recognized 
fallibility  of  human  judgment,  the  pre- 
sumption that  the  Court  has  not  committed 
an  error  is  not  a  safe  one  to  act  upon,  and 
may  be  directly  at  variance  with  the  fact, 
surely  there  ought  to  be  some  more  safe 

ground    from  which  to  judge  what  tiie 
ourt  has  done,  every  record  ought  to 
speak  explicitly  and  distinctly.    The  Court 
ought  in  some  intelligible  way  to  show 
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distinctly  the  gronndB  on  which  it  has 
proceeded,  in  order  that  the  party  may 
not  lose  the  benefit  of  the  plea  he  is 
entitled  to,  and  the  Court  of  Error  be 
enabled  to  see  whether  there  has  been  an 
error  committed,  and  to  redress  it  if  it 
exists. 
Lord  Coke  says,  in  Third  Institute,  214 : 

**  In  case  of  acquittal,  the  judgment  is  quod 
eat  sine  die^  which  may  be  given  as  well  for  the 
iDsui&cienoy  of  the  indictment  as  for  the  part3r*8 
innocence  or  not  guiltiness  of  the  offence,  and 
the  judges  of  the  cause  ought,  before  judgment, 
to  look  into  the  whole  record,  and  upon  due 
consideration  thereof  to  cause  it  to  be  entered 
ideo  coniiderahtm  est  quod  eat  sine  die,** 

And  it  is  said  by  Lord  Hale,  p.  393  (¥ol. 
2,  c.  35  or  55),  in  speaking  of  an  acquittal 
where  the  incUctment  is  insufficient : 

**  It  is  reason  to  have  the  eat  sine  die  special 
in  that  case,  eo  quod  indictamentum  apparet 
minus  sufficiens,  ideo  consideratum  est  quod  eat 
sine  die,  and  then  it  (the  acquittal)  is  applicable 
only  to  the  insufficiency  of  the  indictment." 

The  remarks  of  these  two  eminent 
judges  are  here  made  with  reference  to 
the  entry  of  a  judgment  upon  an  aoquittal ; 
in  fact,  upon  an  insufficient  indictment. 
But  where  the  prisoner  excepts  to  the 
insufficieno;^  of  the  indictment,  or  the 
Oourt  does  it  ex  officio,  Lord  Haie,  in  the 
same  chapter  (p.  395),  says  ^ejud^ent 
is  special,  quod  indidamerUum  oh  tneuffi- 
eientiam  oaeseiw,  et  qtu>d  the  prisoner  eat 
vnde  ad  jpraeene  sine  die.  And  such  an 
entry  as  to  the  insufficient  count  would,  I 
conceive,  have  been  a  proper  one  in  the 
case  supposed  in  your  Lordships'  Ques- 
tion. The  judgment  might  perhaps  nave 
been  free  from  error  if  it  had  been 
expressly  confined  to  the  good  counts  and 
no  judgment  at  all  ^yen  on  the  bad 
count ;  but  where  the  judgment  is,  as  in 
the  case  supposed,  ffenenJ,  it  must  be 
considered  as  naviuff  been  given  on  all  the 
counts,  and  here  indeed  is  expressly  said 
to  be  so.  One  of  the  counts  being  bad, 
the  judgment  seems  to  me  erroneous. 

It  may  be  urged  that  although,  accord- 
ing to  the  modem  practice  of  the  Goarts, 
various  counts  are  inserted,  yet  there  is 
usually  but  one  eor^^  deiUcti  really  in- 
tended. That  such  is  iLmally  the  case  in 
felonies  is  true,  and  if  it  turns  out  to  be 
otherwise,  the  judge  in  his  discretion  may 
restrict  the  prosecutor  to  one  charge  ;  but 
the  practice  is  otherwise  in  misdemeanors 
like  the  present,  and  the  point,  therefore, 
cannot  be  considered  as  merely  technical. 
If  we  suppose  a  case,  which  must  be 
allowed  to  he  possible,  that  the  Court 
below,  mistaking  the  law,  passes  a  judg- 
ment with  reference  to  a  count  which 
contains  no  legal  charge,  and  the  part^ 
senteneed  undergoes  his  punishment;  if 


he  should  be  again  indicted  for  the  same 
offence,  it  would  be  manifestly  uigust 
that  he  should  be  liable  to  further  punish- 
ment ;  but  if  in  such  case  he  should  plead 
the  former  conviction,  the  Court  fa«|fore 
whom  the  second  indictment  is  pending, 
looking  at  t^e  original  indictment,  will 
say,  contrary  to  the  fact,  the  Oourt  by 
whioh  the  case  was  first  tried  must  have 
seen  that  this  count  0.  is  bad,  the  de- 
fendant could  not  have  been  sentenced  on 
this  count.  Or  if,  on  the  other  hand,  the 
Court  befbre  which  the  second  indictment 
is  pending  should  allow  the  plea  on  the 
nround  thie^  they  cannot  see  but  that  the 
Court  whioh  passed  judgment  on  the  first 
indictment  might  have  given  judgment 
vnth  reference  to  the  bad  count,  there 
will  be  introduced  as  inoomdstenpy  of  a 
very  strange  nature,  if  the  Court  of  Error, 
on  looking  at  the  record  of  the  judgment, 
holds  that  it  must  be  presumed  that  the 
Court  below  passed  no  judgment  with 
reference  to  the  bad  count ;  and  the  Court 
before  which  the  second  indiptment  is 
pending,  on  an  inspection^  of  the  same 
record,  presumes  that  a  judgment  was 
given  with  reference  to  that  count.  Such 
an  inconsistenoy  ought  not  to  be  admitted, 
if  the  law  is  to  be  considered  as  anything 
in  the  nature  of  a  science,  or  as  anything 
more  than  a  rude  collection  of  arbitrary 
rules. 

It  may  be  said  that  the  rule  against 
which  I  am  arguing  is  convenient  in 
practice.  It  may  be  eo ;  and  if  establiahed 
it  may  save  the  practitioners  and  the 
judges  some  eig>ense  of  care  and  dili- 
gence, though  I  think  not  much.  But 
such  a  rule  seems  to  me  neither  consistent 
with  the  dignity  of  the  law  as  a  science, 
nor,  what  is  more  important,  does  it  tend 
to  promote  the  ends  of  substantial  justice. 
If  a  judgment  in  such  a  case  were  reversed, 
it  is  to  be  remembered  that  the  defendant 
would  still  remain  liable  to  be  prosecuted 
on  an  indictment  properly  framed. 

In  reply  to  the  latter  portion  of  the 
eleventh  question,  it  seems  to  me,  that  if 
the  punishment  attached  to  counts  A.  and 
B.  were  certain,  as,  for  instance,  a  year's 
imprisonment,  and  the  judgment  were 
that  for  his  said  offences  he  should  be 
imprisoned  for  a  year,  the  same  reasoning 
would  apply,  though  partially  only;  for 
although  the  probability  in  that  case 
would  l>e  greater  that  the  judgment  was 
given  in  respect  of  the  counts  A.  and  B., 
and  not  in  respect  of  the  count  C,  yet  I 
think  it  ought  to  appear  distinctly  on 
what  count  the  judgment  was  given.  The 
judgment,  however,  in  such  a  case  would 
be  substantially  just,  though  untechnical, 
whioh  cannot,  I  think,  be  predicated  of 
that  in  the  former  case. 

WiLUAMS,  J. :  The  difference  of  opinion 
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which  to  a  certain  extent  exists  amon^t 
the  judges  arises  either  upon  the  third 
or  npon  the  eleventh  question  proposed  by 
your  lordships,  or  upon  both.  In  my 
view  of  the  subject,  however,  that  differ- 
ence will  be  found  to  arise  upon  the 
eleventh. 

But  before  I  proceed  to  notice  the  point 
or  })oint8  upon  which  a  difference  of 
opinion  exists,  I  think  it  not  unfit  to 
premise,  that,  as  to  what  mav  be  deemed 
the  merits,  there  is  no  such  (Hfference. 
There  is  no  doubt,  as  your  Lordships  have 
already  heard  (so  far  as  the  opinion  of  the 
judges  is  concerned),  but  that  there  are 
good  counts  in  the  indictment,  with  appro- 
priate findings  thereon,  which  would  have 
sustained  the  judgment ;  none,  but  that 
the  pdgment,  so  far  as  the  kind  and 
quahty  of  the  sentence  is  concerned,  is 
unobjectionable ;  none,  but  that  the 
decision  of  the  Oourt  below  upon  the 
matters  contained  in  the  plea  in  abate- 
ment, and  those  assigned  for  error 
coram  no&tt ,  was  correct  in  point  of  law ; 
none,  but  that,  if  a  motion  had  been 
made  in  arrest  of  judgment  in  ihe  Court 
below,  that  motion,  according  to  all  usage 
and  authority,  ought  to  have  been  re- 
fused, because  there  are  good  counts; 
none,  I  believe,  but  that,  if  a  noUe  proaeqid 
had  been  entered  upon  the  objectionable 
counts  and  findings,  no  objection  would 
have  existed.  The  objection,  therefore, 
is  purely  of  a  technical  nature,  and  to  be 
examined  in  the  same  spirit  of  minute 
and  exact  criticism  in  which  it  is  con- 
ceived. 

I  have  said,  however,  that  the  difference 
of  opinion  amongst  the  iudges  does  really 
arise  upon  ^our  Lordships'  last  question ; 
and  for  tms  reason ;  oecause,  in  my 
opinion,  where  the  language  of  the  judg- 
ment is  (as  here  it  is)  that  each  defendant 
shall,  **  for  his  offences  aforesaid,"  suffer 
punishment,  a  good  count  or  counts,  with 
a  bad  finding  thereon,  does  not  differ 
from  the  case  of  a  general  finding,  which  is 
unexceptionable,  upon  an  indictmeut  con- 
taining one  or  more  bad,  with  some  good 
counts  in  such  indictment.  Now  the 
Lord  Chief  Justice  has  delivered  our 
unanimous  opinion  that  there  are  several 
counts,  gooa  in  law,  upon  which  the 
finding  of  the  iury  is  so  defective  that  no 
judgment  can  be  sustained  thereon ;  and 
they,  therefore,  must,  in  my  opinion,  be 
classed  with  those  counts  wnich  the 
judges  are  of  opinion  are  insufficient  in 
point  of  law.  There  are  other  counts 
also,  which,  according  to  the  same 
opinion,  are  clearly  good,  and  the  finding 
of  the  jury  thereon  unexceptionable. 

I  come  therefore  to  the  eleventh,  and 
(I  am  happy  to  say)  ^e  last,  but  most 
important,  question,  as  I  think  it  has  been 


throughout,  and,  in  my  opinion,  rightlv 
treat^ — ^whether,  in  an  indictment  with 
two  good  counts,  and  one  bad  one,  and  a 

fencural  verdict  of  guilty,  a  judgment  of 
ne  and   imprisonment  for  the  offences 
aforesaid  can  be  sustained  P 

In  considering  this  question,  it  is  to  be 
observed  first,  that  so  far  from  any  in- 
stance having  occurred  in  which  this 
objection  has  prevailed,  the  constant 
opmion,  founded  upon  corresponding 
usage,  has  been,  that  a  judgment  under 
the  circumstances  supposea  would  be 
good  and  valid  in  law.  I  will  not  place 
mis  argument  higher  than  it  deserves ; 
there  may  have  been  an  ancient  andlong- 
continuea  error,  though  that  ought  to  be 
shown,  and  not  presumed ;  but  it  is  good 
for  something,  and  it  is  for  your  Lordsnips 
to  judge  how  much.  If,  indeed,  it  be 
entitled  to  tiie  weight  which  Lord  Chief 
Justice  Wilmoi,  in  Wilhe8*9  case, (a)  attri- 
butes to  it,  it  goes  very  far  indeed ; 

**  for  a  course  of  precedentt)  and  judicial  pro- 
ceedings," 

he  observes, 
"  make  the  law." 

Upon  the  same  footing  with  the  pre- 
valence of  opinion  and  usage  I  am  inclined 
to  rank  the  dieta  of  Lord  Mansfield^  in  the 
cases  of  Feah  v.  Oldham,ih)  and  Qrant  v. 
AsilSiie)  in  both  of  which  (in  the  latter 
more  especially)  he  deprecates  the  rule 
which  has  prevailed  in  civil  cases, 
«  which," 
he  says, 

**  appears  more  absurd,  because  it  does  not  hold 
in  the  case  of  criminal  prosecutions ;  for,  where 
there  is  a  general  verdict  of  guilty  on  an  indict- 
ment consisting  of  several  counts,  if  any  one  of 
them  is  good,  Siat  is  held  to  be  sidlicient." 

This,  surely,  must  be  entitled  to  some 
weight ;  the  deliberate  (because  repeated) 
opinion  of  a  judge  of  much  reputation — 
not,  indeed,  so  much  expressing  that 
opinion,  as  vouching  what  had  been  done 
— '*  held  to  be  sufficient " — for  that  is  the 
language. 

In  the  case  of  Bern  v.  PoweUt{d)  the 
defendant  was  convicted  upon  an  indict- 
ment containing  two  counts ;  one  of  these 
authorised  the  infiiction  of  hard  labour, 
and  the  other  did  not.  Upon  a  general 
verdict  of  ffuilty  upon  the  whole  indict- 
ment, the  defendant  was  sentenced  to 
imprisonment  with  hard  labour;  and, 
upon  a  writ  of  error  brought,  the  Court 
of  Queen's  Bench  sustained  the  judgment 


(a)  Cases  and  Opinions,  330» 
(6)  Cowp.  276. 
(c)  Doug.  729. 
((0  2  B.  ft  Ad.  75. 
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of  the  Court  below,  ftlthough  one  ooont 
of  the  indictment  (as  has  been  already 
observed)  was  not  sufficient  for  that  pur- 
pose. 

In  the  case  of  Beg.  v.  Rhodes  and  Colsyia) 
a  point  nearly  resembling  that  which  was 
pressed  with  the  greatest  earnestness  at 
your  Lordships*  bar  was  brought  under 
the  notice  of  the  Court  upon  motion  in 
arrest  of  judgment.  That  was  an  infor- 
mation for  subornation  of  perjury,  and 
the  verdict  guilty.  The  report  goes  on 
thus : — 

'*  A  motion  was  made  in  arrest  of  judgment, 
and  the  counsel  excepted  (Ist)  to  several  of 
the  assignments  of  perjury,  and  he  compared 
the  case," 

as  was  done  at  the  bar, 
"  to  that  of  general  damages,  where  one  count 
being  insufficient,   will   vitiate  the  whole.     So 
here  "— 

this  is  a  continuation  of  the  counsers 
argument, — 

''the  defendant  being  to  be  fined,  upon  the 
whole  information,  and  that  fine  being  entire  '* 

as  here  also  contended, 

"if  any  of  the  assignments  of  perjury  are 
wrong,  the  Court  will  urrest  the  judgment. 
But  Holt  and  the  whole  Court  were  of  the  con- 
trary opinion,  and  that,  if  all  the  assignments 
of  peijury,  but  one,  be  wrong,  that  one  would 
be  sufficient  for  the  judgment  to  be  given  upon 
by  the  Court." 

I  now  come  to  a  case  which  will  not 
admit  of  that  distinction,  and  will  not 
admit  of  that  answer,  that  it  was  not 
upon  a  writ  of  error,  for  it  was. 

I  now  beg  leave  to  bring  under  your 
Lordships'  notice  the  case  of  Bex  v.  Young 
and  Oiher8,{h)  which,  if  I  am  not  wholly 
deceived,  has  a  very  strong,  if  not  de- 
cisive, bearing  upon  the  present  case. 
That  was  an  inoictment  lor  obtaining 
money  under  false  pretences ;  with  some, 
viz.,  two,  counts  setting  forth  the  pre- 
tences, and  two  that  did  not.  The  de- 
fendants were  found  guilty,  and  sentenced 
to  transportation.  A  writ  of  error  was 
brought,  for  this  was  not  a  motion  in 
arrest  of  judgment ;  if,  indeed,  as  has 
been  contended,  there  be  any  substantial 
difference  between  the  cases.  This  case 
also  followed  in  point  of  time  that  of  Bex 
V.  MasoUt  which  established  the  law,  that 
a  count  not  setting  forth  the  nature  of  the 
false  pretences  was  bad  in  law.  The  case 
of  Bex  V.  Mason  was  cited,  and  brought 
distinctly  under  the  notice  of  the  Court 
(Lord  Kenyon  and  Mr.  Justice  Buller 
forming  a  part  of  it).  The  badness  of  two 
counts  in  the  indictment  was  placed  beyond 

(a)  2  Ld.  Raym.  886. 
(6)  8  T.B.  »8. 
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a  doubt ;  and  herein  I  must  take  leave« 
with  great  deference,  not  perfectly  to 
agree  with  my  brother  Goltmant  for  I 
think,  upon  reference  to  the  case,  it  will 
be  found  that  the  very  point  of  there 
being  two  bad  points  (and  bad  counts, 
because  Bex  v.  Mason  had  decided  them 
to  be  so)  was  distinctly  before  them. 
The  defendants  were  found  guilty  gene- 
rallv,  and  sentence  passed  upon  the  whole 
indictment;  the  sentence  was  discre- 
tionary, for  the  punishment  might  have 
been  imprisonment,  or  (as  it  was)  trans- 

E}rtation ;  the  bad  counts  might  (as  your 
ordships  may  hear  to-day,  certainly  did 
hear  some  day  or  days  gone  by)  have  con- 
tributed there  to  swell  the  punishment, 
and  nobody  could  tell  how  much;  a 
learned  counsel  of  very  considerable  re- 
putation was  heard  at  length,  and  the 
Court  (composed  as  I  have  mentioned), 
without  hearing  the  other  side,  affirmed 
the  judgment.  JSfow  if  that  be  not  a  case 
in  point,  so  far  as  the  eleventh  question 
is  concerned,  I  am  at  a  loss  to  compre- 
hend what  can  be  so  considered. 

And  now  as  to  the  principle ;  and  upoa 
this  part  of  the  case  I  beg  leave  to  state, 
almost  in  the  same  terms  which  my  brother 
Maule  used  some  time  ago,  that  the  ques- 
tion before  a  Court  of  Error,  in  my  opinion, 
is  the  legality  of  the  proceedings  of  the 
Court  below ;  not  what  they  ought  to 
have  done  (speaking  with  reference  to 
the  infliction  of  punishment),  but  what 
they  might  do.  If  a  sentence  be  of  the 
kind  the  law  allows,  the  degree  of  it  is 
not  within  the  competence  of  a  court  of 
error.  If  a  fine  be  an  appropriate  part 
of  the  sentence  of  a  court  below,  the 
excess  of  it  is  no  ground  of  error.  What 
possible  line  can  be  drawn  between 
reasonableness  and  excess,  so  as  to  affect 
it  with  illegality  P  It  is  obvious  that  there 
can  be  none.  The  fine  imposed  may  be  of 
such  extravagant  amount,  as  justly  to 
subject  the  Court  which  has  imposed  it 
to  severe  animadversion;  it  maybe  un- 
constitutional (if  such  a  phrase  is  per- 
mitted to  me),  but  it  is  not  thererore, 
with  reference  to  interference  by  a  court 
of  error,  illegal.  If,  in  this  case,  the 
sentence  had  been  transportation,  the 
sentence  would  have  been  illejB^:  and 
why  P — because  it  is  not  of  the  kind  which 
is  authorised  by  the  law  in  such  case. 
Why  is  a  fine  apparentlv  excessive  and 
exorbitant  (supposing  such  a  case  to  exist) 
not  illegal? — Because  it  is  the  kind  of 
punishment  appropriate  to  the  case.  The 
result  of  my  opinion,  therefore,  is,  that 
the  in(|uiry  in  a  court  of  en-vr  must  be, 
whether  there  be  a  count  or  counts,  with 
proper  findings  thereon,  which  could 
justify  the  sort  of  punishment  adjudged 
by  the  Court  below,  and  that  this  is  the 
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QuAj  question  wholly  nnaffected  by  another 
and  different  one,  which  is,  whetner  there 
are  other  counts  in  the  indictment  which 
would  not  justify  the  infliction  of  such 
punishment,  or  of  any. 

I  further  think,  that  there  is  no  differ- 
ence whether  the  punishment  be  discre- 
tionary or  fixed  by  law.    If  there  be  an 
indictment  for  an    offence,  to  which    a 
punishment  fixed  by  law  is  attached,  that 
would  sustain  a  judgment  upon  such  in- 
dictment, though  there  may  have  been 
in  it  one  or  more  bad  counts.  Equally  so,  in 
my  opinion,  may  a  discretionary  punish- 
ment be  sustained,  if  it  be  otherwise  con- 
formable to  law,  though  there  should  be, 
as  joBt  supposed,  some   good  and  some 
bad  counts,  and  that  the  judgment  should 
be  referred  to  those  counts  which  will 
sustain   it,  and  not  to  those  which  will 
not.     And,  accordingly,    the   judgment 
upon  each  defendant  is,  that,  *'  for  his 
offences  aforesaid,*'  he  shall  undergo  a 
certain  punishment.    Now,  what  are ' '  his 
offences  aforesaid  "  P     Surely,  not  what 
is  so  imperfectly  described  as  to  amount 
to  no  offence  at  all ;  as  is  the  case  in  the 
bad  ^  counts :  surely  not  those  findings  of 
the  jury,  which  are  so  independent  of  and 
extraneous  to  the  counts  to  which  they 
are  intended  to  be    applicable,  that  no 
judgment    can  be    pronounced  thereon, 
any  more  than  on  those  counts  which  are 
baa  in  law;   but  what  is  contained    in 
those  counts  and  findings  (and  there  are 
many  such)  upon  which  the  Court  might 
leguly  pronounce  their  judgment. 

And  what,  I  may  be  permitted  to  ask, 
is  there  which  gives  your  Lordshi])s  to 
understand  and  be  informed  that  judg- 
ment may  not  have  been — actually  was 
not— ffiven  exclusively  upon  those  counts, 
and  the  findings  thereon,  to  which  (ac- 
cording to  the  opinion  of  all  the  judges  at 
leas t)  no  possible  objection  applies  P  Why 
is  it  to  be  assumed  that  upon  the  erroneous 
parts  of  the  record,  or  some  of  them,  the 
judgment  has  proceeded,  when  (as  has 
oeen  too  often  already  repeated)  ihere  is 
so  much  without  objection  P 

It  remains  for  me  to  make  some  re- 
marks (and,  mindful  of  those  who  have  to 
follow  me,  they  shall  be  very  brief)  upon 
the  supposed  analogy  between  the  present 
case  proposed  by  your  Lordships  in  this 
question,  and  a  wnt  of  error  brought  in  a 
civil  case,  where  there  are  one  or  more 
bad  counts  in  a  declaration,  and  general 
damages  given, — a  point  much  urged  and 
relied  upon  at  the  bar.  It  appears,  how- 
ever, to  be  clear  that,  upon  examination, 
such  supposed  analogy  will  be  found  to 
fail.  The  reason  why,  in  a  civil  case 
where  general  damages  are  given  as  in  the 
case  just  supposed,  the  ju^^ent  cannot 
be  sustained  in  a  court  of  error  is,  that 


the  finding  of  the  jury  is  the  ground  of 
error — ^not  that  there  is  any  mistake  in 
such  finding,  for  the  jury  is  not  to  examine 
the  validity  of  the  counts — but  that  it  is 
impossible  for  the  Court  to  know  how 
much  may  have  been  given  in  respect  of 
the  good,  and  how  much  in  respect  of  the 
bad  counts.  Of  this  a  court  of  error  can 
have  no  Imowledge,  and  has  neither  the 
means  nor  competence  of  deciding — ^nor 
the  Court  below  either.  But  in  a  criminal 
case,  with  a  finding  of  guilty,  there  is 
nothing  which  bears  any  resemblance  to 
the  damages  found  in  a  civil  case.  In  a 
criminal  case,  the  verdict  being  guilty, 
and  a  judgment  accordingly,  the  question 
is,  whether  there  is  upon  the  record 
enough  to  sustain  the  judgment.  No 
question  is  raised  like  that  of  damages,  as 
to  which,  belonging,  as  it  does,  to  another 
tribunal,  the  Court  cap  form  no  opinion, 
and  has  no  means  of  deciding;  tnat  is, 
how  much  is  to  be  referred  to  the  good 
counts  in  a  declaration,  and  how  much  to 
the  bad.  In  the  criminal  court  there  is 
no  foreign  subject  (if  I  may  use  the  ex- 
pression) into  which  the  Court  cannot 
mquire,  but  it  may  examine  and  decide 
whether,  upon  the  face  of  the  proceedings, 
there  be  enough  to  sustain  the  judgment. 
The  Court  below  also  has  the  power  of 
assessing  the  amount  of  punishment,  as 
well  as  of  forming  a  judgment  upon  the 
validity  of  the  indictment ;  not  so  in  a 
civil  case,  for  there  neither  a  court  of 
error  nor  the  Court  below  can  rectify  an 
error  that  has  arisen  from  the  findiif)^  on 
one  or  more  bad  counts  in  the  declara- 
tion. 

Independently,  therefore,  of  the  opinion 
of  Lord  Ma/Mfield  already  referred  to, 
and  passages  of  a  similar  import  which 
are  continually  recurring,  there  are  reasons 
why  the  distinction,  which  he  twice  over 
affirms  to  exist  between  criminal  and 
civil  cases,  may  be  sustained  upon  sound 
principle. 

My  answer,  therefore,  to  the  third  and 
eleventh  questions  proposed  by  your  Lord- 
ships is  in  the  negative. 

GuRNBY,  B. :  My  Lords,  my  Lord  Chief 
Justice  has  delivered  the  unanimous 
opinion  of  the  judges  upon  all  the  ques- 
tions proposed  by  your  Lordships,  with 
the  exception  of  the  third  and  the  eleventh. 
"We  concur  in  the  opinion  which  he  has 
delivered,  and  in  the  reasons  assigned  in 
support  of  it. 

it  remains  for  me  to  offer  to  your  Lord- 
ships the  opinion  which  I  have  formed 
upon  the  third  and  eleventh  questions. 

As  to  the  third,  I  think  that  there  is  not 
any  ground  for  reversing  the  judgment 
by  reason  of  any  defect  in  the  indictment, 
or  of  the  findings,  or  entering  the  findings^ 
of  the  jury  upon  the  indictment. 
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With  respect  to  the  eleventh,  I  think 
that  in  the  case  pat,  the  judgment  cannot 
be  reversed  on  a  writ  of  error,  and  that  it 
will  not  make  any  difference  whether  the 
punishment  be  discretionary  or  a  punish- 
ment fixed  bv  law. 

We  are  all  of  opinion  that  the  fifth, 
eighth,  ninth,  tenth,  and  eleventh  counts 
of  the  indictment  are  good  counts. 

The  judgment  of  the  Court  of  Queen's 
Bench  in  Ireland  may,  I  think,  be  well 
sustained  upon  those  counts.  The  judg- 
ment of  the  Oourt  upon  each  of  the  defen- 
dants is  '*  for  his  offences  aforesaid." 
Now  as  to  two  of  the  counts,  we  are  all  of 
opinion  that  what  is  stated  in  each  of 
them  does  not  amount  to  an  offence; 
therefore,  I  think  that  it  is  not  to  be  pre- 
sumed that  the  Court  of  Queen's  Bench 
has  given  judgment  upon  those  counts ; 
on  the  contrary,  it  is  to  be  presumed  that 
they  have  not. 

It  is  unnecessary  again  to  refer  to  the 
cases  of  Bex  v.  Powell,  Bex  v.  Masony  and 
Bex  V.  Young,  which  have  been  cited  and 
dwelt  opon  more  particularly  by  my 
brother  Williams. 

We  are  of  opinion  that  the  findings  of 
the  jury  upon  the  first  four  counts,  which 
are  good,  are  defective  findings ;  bat  I  do 
not  think  it  follows  that  that  invalidates 
the  judgment  upon  the  five  counts  which 
are  decided  to  be  good.  Upon  those  bad 
findings  I  think  that  it  is  to  be  presumed 
no  judgment  has  been  pronotmced. 

I  cyinot  distinguish  between  a  bad  find- 
ing on  a  good  count  and  a  good  finding  on 
a  bad  count.  They  appear  to  me  to 
amount  to  precisely  the  same  thing; 
namely,  that  upon  wnich  no  judgment  can 
be  pronounced.  The  judgment  must  be 
taken  to  have  proceeded  upon  the  concur- 
rence of  good  counts  ana  good  findings, 
and  upon  nothing  else. 

It  has  been  contended  at  your  Lordships' 
bar,  that  inasmuch  as  were  are  some 
counts  which  are  bad,  no  judgment  can 
be  pronounced  upon  those  which  are  good, 
ana  this  has  been  argued  on  an  analogy 
which  has  been  supposed  to  exist  between 
civil  and  criminal  cases.  The  distinction 
between  one  and  the  other  has  been  always 
reco^ised,  and  the  only  regret  that  has 
ever  been  expressed  upon  the  subject  has 
been  that  such  a  role  should  have  pre- 
vailed in  civil  cases  by  which  justice  has 
been  so  frequently  defeated ;  but  in  crimi- 
nal ocbses  it  nas  always  been  decided  that, 
if  there  be  one  good  count,  the  Court  is 
warranted  in  pronouncing  judgment ;  and 
no  case  has  been  cited,  or  I  believe  can  be 
cited,  in  which  any  judge  has  ever  sug- 
gested that  t^e  rule  would  be  different  in 
Or  writ  of  error  from  that  which  has  pre- 
vailed on  motions  in  arrest  of  judgment. 

I  should  think  that  it  would  be  a  very 


dangerous  thing  to  unsettle  that  which 
has  hitherto  been  considered  established 
law,  that  in  criminal  cases  a  judgment  is 
valid  where  there  is  a  good  count  to  war- 
rant it. 

It  has  been  contended  that  the  judgment 
of  the  Court  must  be  taken  to  have  been 
made  up  and  compounded  of  so  much  pun- 
ishment on  one  count  and  so  much  om 
another,  as  if  it  were  two  months'  ia- 
prisonment  on  one  and  three  on  anothfr, 
and  so  on,  and  that  we  ou^ht  to  ascribe 
part  of  the  punishment  in  this  case  to  ihe 
bad  counts  or  the  bad  findings. 

This  certainly  is  not  the  mode  by  which 
any  court  proceeds  in  fixing  the  punish- 
ment. The  Court  ascertains  that  there  is 
a  good  charge  and  a  good  finding  to  war- 
rant the  judgment,  and  then  it  takes  into 
consideration  all  the  circumstances  of  tae 
case — those  of  aggravation  and  those  of 
mitigation — and  it  apportions  the  punii^- 
ment  to  each  defendant  according  to  his 
demerit ;  and  therefore  it  may  well  happen 
(as  in  the  present  case)  that,  according  to 
the  greater  or  less  degree  of  aggravation, 
the  punishment  of  persons  convicted  of 
the  same  offence  will  vary ;  to  some  will 
be  allotted  more,  to  others  less. 

But  this  is  not  a  matter  for  the  con- 
sideration of  the  Court  of  Error.  A  Court 
of  Error  has  no  means  of  judging  whether 
the  punishment  awarded  is  a  just  punish- 
ment, or  whether  it  is  too  severe  or  too 
mild. 

All  that  a  court  of  error  has  to  consider 
is,  whether  the  punishment  bo  that  which 
the  law  authorises  for  the  crime  of  which 
the  defendant  has  been  convicted. 

In  this  caae  the  punishment  is  appro- 
priate. The  offence  is  conspiracy;  the 
punishment  is  fine,  imprisonment,  and 
recognizance  for  good  behaviour. 

Alderson,  B.  :  My  Lords,  the  third  ques- 
tion which  your  Lordships  have  directed 
me  to  consider  in  common  with  my  learned 
brethren  consists  of  two  propositions.  The 
former  of  those  propositions  is  repeated 
as  a  substantive  question  in  the  eleventh 
question,  and  I  shall  therefore  propose  to 
consider  these  together,  and  then  to  advert 
to  the  second  branch  of  the  third  question 
separately. 

1  own  that  I  feel  very  strongly  the  para* 
mount  importance  of  that  which  I  first 
mentioned,  believing  as  I  do  that  an  oppo- 
site decision  by  your  Lordships  would  be 
productive  of  great  inconvenience  and 
failure  of  justice  in  criminal  cases  for  the 
future.  It  is  therefore  a  great  eatisfaction 
to  me  to  find  that  on  this,  which  is  a 
purely  technical  question,  I  agree  with  so 
large  a  majority  of  my  learned  brethren. 

The  universal  belief  of  the  profession, 
as  lon^  as  I  can  remember  anything,  has 
been  m  conformity  to  what  is  stated  in 
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PeaJee  v.  Oldham,  Orcmt  y.  Astle,  aad  Bw 
v.  Benfield,  and  wbioh  I  will  qaote  from 
Chrcmt  V.  Astle  in  the  words  of  Lord  MatiS' 
fidd: 

"I  have  exceedingly  lamented  that  ever  so 
inconsistent  and  ill-founded  a  nile  should  have 
heen  established  as  that  where  there  are  several 
counts,  entire  damages,  and  one  count  is  bad 
and  the  others  not,  this  shall  be  fatal.*' 

He  afterwards  adds : 

''And  what  makes  this  rule  appear  more 
absurd  is,  that  it  does  not  hold  in  criminal  cases, 
for  where  there  is  a  general  verdict  of  guilty  on 
an  indictment  consisting  of  several  counts,  if 
any  one  is  good,  that  is  held  to  be  sufficient.'' 

This  laagOBbf^  expresses  the  nniTersal 
belief  and  tradition  of  the  profession ;  and 
the  invariable  answer  given  to  an  objec- 
tion in  arrest  of  judgment  on  snon  a 
gronnd  has,  according  to  my  recollection, 
always  been  that  it  is  immaterial  to  enter 
into  the  discussion  of  the  question  because 
there  is  a  good  count ; 
"  and  the  Court " 

always  (as  is  said  arguendo,  and  assented 
to  by  the  judges  in  Beao  v.  Benfield) 

*'  in  indictments  and  informations  will  give 
judgment  on  that  part  which  is  indictable." 

If  we  were  to  examine  our  records,  we 
should  find,* I  doubt  not,  a  cloud  of  cases 
in  which  a  general  judgment  has  been 
pronounced  on  an  indictment  with  one  or 
more  defective  counts;  but  it  has  not 
occurred  that  any  such  objection  has  ever 
been  made  the  ground  of  an  argument  in 
a  court  of  error ;  nay  more,  cases  of  writs 
of  eiTor  are  not  wanting  in  which  this 
objection,  though  on  the  very  surface, 
escaped  the  notice  of  the  most  acute  coun- 
sel and  the  most  astute  judges.  It  is 
certainly  possible  that  all  this  mav  be  so, 
and  yet  the  objection  may  be  good,  and  a 
valuable,  as  it  is  certainly  to  me  at  least, 
a  new  discovery. 

But  although  this  question  has  been 
most  ably  argued,  inde^  with  that  nitnia 
svbtiUtcu  of  which  Lord  Ooke  speaks,  but 
not,  I  think,  with  much  commendation, 
yet  the  argument  has  failed  to  convince 
me  that  all  this  course  of  precedent  and 
tradition  is  erroneous. 

It  is  not,  indeed,  contended  that  the 
Ck)urt  below  in  such  a  case  cannot  pro- 
nounce a  valid  judgment ;  on  the  contrary, 
if  they  were  not  to  pronounce  a  judgment 
against  the  defendant,  that  would  be  erro- 
neous ;  but  it  will  follow  from  the  argu- 
ment, that  the  Court  are  always  bound 
to  hear  and  to  decide  on  the  validity  of 
each  count,  and  that  those  judges  who 
have  said  and  thought  that  it  was  imma- 
terial so  to  do  have  deceived  themselves 
and  the  profession ;  for  they  contend  that 
it  is  an  objection  valid  in  a  court  of  erroFi 


although  not  ground  for  arresting  the 
judgment.  Now,  a  defendant  in  a  case  of 
misdemeanor  may  always  go  to  a  court  of 
error  for  redress;  and  if  he  does  so,  it 
must  appear,  according  to  this  argument, 
in  express  terms  on  the  record,  what  the 
judgment  of  the  Court  below  on  the  valid- 
ity of  each  count  has  been.  And  a  defen- 
dant consequently  in  all  cases  is  to  have 
this  benefit  given  to  him,  that,  if  there  be 
any  doubtful  count,  he  may  say  nothing 
in  the  Court  below,  but  leave  the  Court  to 
give  its  judgment,  and  then,  if  on  suing 
out  a  wnt  of  error  the  court  of  error  think 
the  count  bad,  they  must  reverse  the 
judgment  of  the  court  below,  and  let  him 
go  free  altogether ;  and  he  is  to  have  this 
rarther  advantage,  if  he  argues  the  ques- 
tion of  taking  the  chance  of  total  escape 
by  reason  of  a  difference  of  opinion  between 
the  court  of  error  and  the  court  below  on 
someimmaterial  count— and  even,  perhaps, 
if  the  court  of  error  think  a  count  ffood 
which  the  Court  below  has  deemed  bad, 
and  though  both  agree  that  the  defendant 
ought  to  be  punished  on  the  whole  record — 
he  is  to  escape  altogether  from  that  in- 
dictment ;  so  that  the  Court  will  be  obliged 
in  all  cases  to  examine  and  decide  upon 
the  record,  in  some  cases  even  without  the 
benefit  of  an  argument,  in  order  to  avoid 
the  risk  of  a  reversal  of  their  judgment  in 
cases,  too,  in  which  all  would  agree  that 
the  judgment  as  given  ought  not  to  be 
varied,  even  as  to  the  amount  of  punish- 
ment. For  punishment  differs  from  civil 
damages  in  this — that  it  is  imposed  in 
respect  of  all  the  facts,  whether  formally 
laia  or  not,  and  even  upon  all  the  sarround- 
ing  circumstances,  character,  and  conduct 
of  the  defendant. 

Before  I  come  to  such  a  strange  con- 
clusion, I  think  I  ought  to  examine  oare- 
fallj  what  the  principles  of  the  law  are, 
and  what  the  authorities  are  by  which  it 
is  to  be  supported.  I  believe  no  autho- 
rity has  been  suggested ;  but  the  argu- 
ment mainly  turns,  1st,  on  certain  incon- 
veniences supposed  to  be  likely  to  arise  to 
defendants  in  certain  imaginary  cases,  if 
what  I  consider  as  the  old  rule  be  re- 
tained ;  2ndlj,  on  some  supposed  analog 
between  civil  and  criminal  cases;  and, 
3rdly,  on  the  true  construction,  as  it  is 
said,  of  the  words  of  the  judgment  on  the 
record.  I  will  consider  these  very  shortly 
in  their  order. 

I  am  not  insensible  that  some  of  the 
difficulties  stated  are  real ;  and  if  the  rule 
of  the  criminal  law  applicable  to  such 
cases  mu^t  of  necessity  be  a  perfect  rule, 
admitting  of  no  anomalies,  and,  in  no  sup- 
posable  case,  of  inconveniences,  the  argu- 
ment is  well  founded.  Pardons  on  the 
verge  of  impossibility,  pleas  of  auirefoU 
convict  in  very  complicated  and  improbable 
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oironmstances,  and  the  like,  may  easily  be 
suggested  by  fertile  minds  drawing  upon 
the  imagination  at  once  of  a  poet  and  a 
pleader  for  their  facts.  I  will  not  go 
through  these  at  length;  it  has  been  done 
alrea<^  bj  jdmdj  of  my  learned  brothers. 
My  answer  to  them  all  is  this :  the  law 

g reposes  not  a  perfect  rule,  but  being 
uman,  and  therefore  imperfect,  must 
choose  between  conflicting  inconveni- 
ences ;  and  I  think  in  the  rule  which  it 
has  adopted  it  has  chosen  the  least. 

Then,  secondly,  is  there  any  analogy 
between  civil  and  criminal  cases  P  There 
is  no  doubt  that  in  civil  cases  the  law  is, 
and  we  have  seen  that  Lord  Mansfield 
lamented  that  it  was  so,  that  where  there  is 
a  defective  count  and  general  damages,  no 

J'udgment  can  be  given  on  such  a  verdict. 
'.t  is  the  duty,  in  such  cases,  of  the  Court 
to  award  a  venire  de  novo,  that  the  mis- 
take may  be  corrected.  If  they  do  not 
award  a  venire  de  novoy  but  give  judg- 
ment for  the  damages,  the  court  of  error 
will  reverse  that  judgment,  and  will 
award  a  venire  de  novo.  This  was  done  in 
Alewmder  v.  Anah.{a)  But  this  plainly 
depends  upon  wis  principle,  which  1 
deem  to  h^  the  true  principle  on  which 
a  court  of  error  always  should  proceed, 
that  the  court  of  error  there  clearly  sees 
that  the  Court  below  has  given  a  wrong 
judgment.  They  know  that  upon  such  a 
record  the  damages  were  given  upon  the 
bad  as  well  as  on  the  good  counts;  for 
damages  are  found  by  the  jary»  and  they 
have  no  jurisdiction  to  consider  the  va- 
lidity or  invalidity  of  the  counts,  but 
must  treat  all  as  valid.  Secondly,  the 
oourt  of  error  correct  the  judgment  of  the 
Court  below,  and  give  the  judgment 
which  the  Court  below  ought  to  have 
given.  In  criminal  cases  both  these  im- 
portant circumstances  are  wholly  different. 
There  the  Court  which  awards  the  punish- 
ment has  jurisdiction  to  say  whetner  the 
counts  are  valid ;  and  the  court  of  error 
does  not  do  the  analogous  act  of  sending 
back  the  case  for  a  fresh  and  proper 
judgment  by  the  Court  below,  but  alto- 
gether reverses  it,  and  dischar^s  the 
prisoner  from  the  pending  indictment. 
There  is  no  resemblance,  therefore,  be- 
tween the  two  proceedings.  The  course 
in  civil  cases  is  reasonable  and  just,  but 
if  applied  to  criminal  cases  would  be  un- 
just and  xmreasonable. 

I  have  said  that  I  think  the  true  prin- 
ciple in  all  cases  of  error  is,  that  the  court 
of  error  shall  clearly  see  that  the  judg- 
ment of  the  Coui*t  below  is  wrong  before 
it  sets  it  aside. 

And  this  brings  me  to  the  third  and 
main  question,  which  is,  whether,  on  the 

(a)  7  Bing.  119. 


true  construction  of  the  words  of  tke 
record,  that  does  clearlv  appMur ;  If  it  does, 
the  judgment  should  be  set  aside.  The 
mateiiarwords  of  the  judgment  of  the  Court 
are,  that  the  defendant,  "  for  his  offences 
aforesaid,'*  do  suffer  such  a  punishment. 
Now,  what  is  the  reasonable  meaning  of 
the  words  '*  for  his  offences  aforesaid  "  in 
a  criminal  record?  The  course  of  the 
Court,  as  stated  in  Eem  v.  Benfield,  is  to 
give  judgment  on  the  part  which  is  in- 
dictable. The  dicta  in  those  cases  where 
the  motion  in  arrest  of  judgment  is  made, 
go  to  this  extent:  thsX  it  is  immaterial 
and  unneoessary  to  decide  whether  the 
objected  count  is  good  or  bad,  because 
the  Court  alwavs  gives  judgment  on  the 
g^ood  counts.  All  these  are  sensible  and 
consistent  if  we  construe  the  words  '*  for 
the  offences  aforesaid,"  as  meaning  '*  for 
those  charges  in  the  indictment  which  are 
offences  " ;  but  are  wholly  insensibk  and 
wrongj  if  they  mean  *'  for  all  the  charges, 
good  or  bad,  m  the  indictment."  I  there- 
fore construe  these  words  according  to 
those  dicta,  and  according  to  the  universal 
tradition  of  the  profession  as  to  criminal 
law  ;  and  this  is  according,  also,  to  their 
natural  meaning ;  for  a  count  which  is  bad 
is  so  because  it  charges  no  offence.  If  so 
construed,  there  is  nothing  in  the  record 
to  show  more  than  this ;  thi^t  the  Oourt 
below  have  decided  that  some  counts  of 
the  indictment  do  contain  offences,  and 
that  for  those  offences  they  have  in- 
flicted the  punishment.  Then  the  court 
of  error  examines  the  record,  and  if  it 
finds  that  there  are  such  counts,  and  that 
there  are  proper  findings  of  the  jury  ap- 
plicable to  them,  it  is  impossible,  as  it 
seems  to  me,  that  it  should  clearly  see,  or 
indeed  see  at  all,  that  the  Court  below 
have  made  any  error.  If  so,  must  it  not 
affirm  the  judgment  P 

But  then  it  is  said  this  mode  of  state- 
ment, if  thus  construed,  will  be  too  gene- 
ral a  statement  of  the  judgment  of  the 
Court  below.  The  defendant  cannot 
clearly  see  what  he  is  punished  for — on 
which  counts,  and  the  like.  But  this 
generalitv  has  been  according  to  the 
course  of  the  precedents  in  such  cases, 
and  it  is  reasonable  to  adopt  it,  that  such 
monstrous  inconveniences  may  not  arise, 
as  that  a  defendant,  properly  punishable 
in  the  opinion  of  both  Courts,  should,  by 
reason  of  a  diversity  of  opinion  as  to  a 
matter  of  formal  statement,  escape  judg- 
ment on  the  pending  indictment  alto- 
gether. The  precedents  are  so,  the  con- 
venience is  in  accordance  with  them,  why 
should  we  alter  it  P 

That  the  precedents  are  so,  and  that  no 
one  ever  imagined  such  an  objection  was 
tenable,  appears  from  the  cases  of  Bern  t. 
PoweU,  Bex  v.  Maeen,  and  Eea  v.  Young 
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and  others.  In  Bex  T,  PoweU  there  were 
two  connts,  one  which  would  support  the 
judgment,  the  other  not;  for  the  judg- 
ment was  of  a  peculiar  species  of  im- 
prisonment, viz.,  imprisonment  with  hard 
labour;  all  the  punishment  consisted  of 
that  sort  of  imprisonment.  Now  the 
count  for  the  common  assault  would  not 
justify  any  judgment  for  laborious  im- 
prisonment at  a]l.  Nothing,  therefore, 
can  support  that  judgment,  except  the 
general  principle  tnat  the  court  of  error 
will  connne  the  statement  on  the  record, 
if  susceptible  of  it,  to  a  construction 
which  will  support  the  judgment,  and 
that  where  there  is  a  count  and  verdict 
thereon  which  will  support  the  judgment, 
it  is  quite  enough;  and  it  is  clear  they 
must  have  construed  the  general  words  of 
the  judgment  in  the  way  before  suggested, 
in  order  to  do  bo  in  that  case. 

The  case  of  Bern  v.  Youna  omcL  othersia) 
was  a  writ  of  error ;  there  the  indictment 
contained  four  counts ;  the  two  last  were 
admitted  to  be  bad  on  the  authority  of  Bex 
V.  Mason,  which  was  cited,  and  was  pre- 
cisely in  point ;  yet  there  the  judjnnent, 
being  in  general  terms,  was  held  sufficient. 
Mr.  Fidding,  who  argued  it  very  elabo- 
rately, and  the  Court  of  King's  Bench, 
including  Lord  Kenyon  and  Mr.  Justice 
Btdler,  no  inconsiderable  names,  never 
dreamt  of  this  objection.  The  whole  gist 
of  the  argument  was  to  get  rid  of  the  two 
first  counts,  which  were  ultimately  held  to 
be  good. 

This  is  almost  an  express  decision  on 
the  point.  It  is  impossible  to  believe  the 
objection,  if  valid,  could  have  been  over- 
looked. If  Lord  Kenyon  had  there  said, 
when  the  counsel  cited  Bex  v.  Mason,  in 
order  to  show  the  two  last  counts  to  be 
bad— ''That  is  quite  true,  those  counts 
are  bad ;  but  you  know  the  general  words 
of  tbe  judgment  apply  to  the  irood  counts 
alone ; "  and  then  had  affirmed  the  judg- 
ment, it  would  have  been  an  express 
decision  in  point.  I  think  the  silence  of 
the  Oourt  and  Bar  on  tho  subject  speaks 
even  with  a  louder  voice  to  the  same 
effect. 

Bex  V.  Mason  {b)  is  to  the  same  effect, 
though  not  so  strong  an  authority.  Mr. 
Marryat,  no  unacute  or  inconsiderable 
lawyer,  begins  his  argument  thus:  he 
says: — 

«  The  second  count  is  clearly  bad.*' 

But  he  does  not  rest  there,  as  he  might 
have  done,  but  proceeds  to  demolish  the 
remaining  count,  and  upon  that  alone 
argues  for  the  reversal  of  the  judgment ; 
that  also  was  a  case  of  error.     In  both 


(a)  8  T.B.  98. 
(6)  2  T.R.  681. 


these  last  cases  the  punishment  was 
discretionary,  either  imprisonment  for  a 
limited  term,  or  transportation ;  and  the 
remark  is  obvious  that  the  bad  counts,  if 
acted  on,  may  have  caused  the  Oourt 
below  to  fix  upon  tranqxirtation  rather 
than  imprisonment. 

It  seems  to  me,  therefore,  that  these 
precedents,  as  well  as  the  dicta  before  re- 
ferred to,  afford  a  clear  and  plain  expo- 
sition of  the  general  words  of  the  judg- 
ment of  the  Court  **  for  his  offences 
aforesaid,"  conformable  to  that  before 
suggested  by  me  to  your  Lordships ;  and 
further,  that  such  general  words,  so  con- 
strued, are  quite  sufficient  in  criminal 
cases  to  support  the  judgment  of  the 
Court  below  upon  a  writ  of  error. 

I  shall  only  detain  yoiv  Lordships  for 
a  short  period  on  the  second  branch  of 
the  third  question,  which,  although  of 
great  importance  in  this  case,  is  not  of 
that  general  interest  which  the  other  is. 
It  depends  on  the  peculiar  findings  of  the 
jury  here ;  and  probably  such  a  question — 
as  it  has  never,  that  I  am  aware  of,  oc- 
curred before — ^will  never  occur  again. 
Nevertheless,  I  think  it  must  be  governed 
by  the  same  principles,  and  must  receive 
the  same  solution  as  the  other  question. 
It  depends,  as  the  other  did,  on  the 
reasonable  construction  of  the  words  of 
the  judgment,  which  are  these :  **  That 
the  defendant,  for  his  offences  aforesaid, 
be  imprisoned,"  Ac.  If  I  am  right  in 
saying  that,  according  to  the  true  con- 
struction of  the  words  **  the  offences 
aforesaid,"  your  Lordships  must  taJce 
them  to  mean  "those  charges  iu  die 
indictment  which  are  offences,"  then  I 
think  that  the  words  *'  his  offences  afore- 
said" (which  are  those  of  the  record  in 
this  case)  must  mean  **  those  charges  in 
the  indictment  which  are  offences,  and 
which  are  sufficiently  found  against  him 
by  the  jury " ;  otherwise,  though  they 
may  be  *'  the  offences  aforesaid,"  the 
counts  being  good,  yet  they  are  not  '*  his 
offences  aforesaid,"  not  being  so  found  by 
the  jury  as  to  warrant  a  judraient  against 
him  on  the  record.  And  I  think  the  same 
reasonable  construction  ought,  in  both 
cases,  to  be  put  on  the  words  of  the  re- 
cord ;  for  I  see,  upon  the  whole,  no  solid 
distinction  between  a  charge  properly 
found,  but  informally  stated,  and  a 
charge  properly  stated,  but  informally 
found  by  the  jury. 

The  principle,  therefore,  on  which  my 
opinion  proceeds  is  shortly  this:  that  a 
court  of  error  cannot  reverse  a  judgment 
upon  a  mere  conjecture  that  it  may  be 
wrong,  but  must  see  clearly  that  the  j  udg- 
ment  below  is  erroneous;  and  1  thinic,  on 
the  reasonable  construction  of  the  words 
of  this  judgment,  expounded  by  the  dicta 
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of  the  judges  and  the  continued  practice 
of  the  courts,  it  is  impossible  to  see  with 
any  certainty  any  error  in  it.  I  think 
also  that  the  generality  in  the  words  of 
the  judgment  has  been  advisedly  and  pro- 
perly adopted,  and  is  recognised  by  the 
courts,  in  order  to  prevent  what  other- 
wise would  happen,  and  which  is  an  oppro* 
brium  to  the  administration  of  justice- 
continual  failures  on  points  of  mere  form. 

I  mav  add  that  I  think  the  punishment 
— whether  it  be  discretionary  or  fixed  by 
law — makes  no  solid  distinction ;  but  it  is 
obvious  that  in  the  case  of  a  fixed  punish- 
ment, it  would  be  more  palpably  incon- 
venient and  strange  to  reverse  it,  for  such 
reasons  as  are  now  sugaested,  on  a  writ 
of  error.  My  answer,  therefore,  both  to 
the  third  and  the  eleventh  questions,  is  in 
the  negative. 

Fajblkb,  B.  :  Upon  the  third  question 
proposed  by  your  Lordships,  and  also  the 
eleventh,  which  may  be  properly  con- 
sidered at  the  same  time,  I  regret  to  find 
that,  after  a  most  anxious  consideration 
of  this  subject,  I  cannot  bring  my  mind 
to  concur  with  the  great  majority  of  mv 
learned  brethren ;  entirely  agreeing  witn 
all  of  them  upon  the  other  questions 
which  your  Lordships  have  been  pleased 
to  submit  to  Her  Majesty's  judges. 

In  order  to  decide  this  question,  we 
must  assume  that  two  of  the  counts  of 
the  indictment  are  bad,  and  charge  no 
legal  ofience;  that  on  three  which  are 
^ood  there  is  an  improper  verdict  of  the 
jury,  who  have  found  parties  guilty  of 
more  than  one  offence  on  counts  charging 
one  only ;  and  that  the  remainder  of  the 
counts,  and  the  findings  on  them  re- 
spectively, are  good.  On  one  count,  the 
fourth,  there  is  the  same  defect,  but  it  is 
cured  by  a  nolle  prosequi,  and  therefore  it 
becomes  unnecessary  to  consider  it. 

Li  this  state  of  the  record  each  defend- 
ant is,  in  the  language  of  the  judgment, 
"  for  kU  offences  aforesaid,  fined,  im- 
prisoned, or  sentenced  to  find  sureties  of 
the  peace,*'  for  a  certain  time.  The  third 
question  is,  whether  a  judgment  in  this 
form  ought  to  be  reversed. 

I  had  certainlv  considered  it  to  be  a 
settled  rule,  and  well  established,  ever 
siuce  I  was  in  the  profession,  that  there 
was  a  distinction  between  judgments  in 
civil  and  criminal  cases,  where  there  was 
more  than  one  count,  and  one  count  was 
bad,  and  a  general  finding  by  the  jurv ; 
the  rule  being,  that  in  civilcases  the  judg- 
ment for  the  damages  found  would  be  erro- 
neous, but  that  in  criminal  cases  a  judgment 
warranted  by  any  one  good  count  would  be 
good;  mv  impression  being,  that  as  the 
reason  of  the  rule  in  civil  cases  was,  that 
the  jury,  not  being  presumed  to  know  the 
law,  were  to  be  supposed  to  have  given 


some  damages  on  the  bad  oount,  which 
the  Oourt  had  no  means  of  apportioning; 
so  in  criminal  cases  the  reason  was,  that 
the  Court,  being  presumed  to  know  the  law, 
were  supposed  to  be  to  have  given  their 
judgment  on  the  ^od  count  only.  I  may 
say  that  it  certamly  was  with  some  sur- 
prise that  I  heard  that  proposition  dis- 
puted at  your  Lordships^  bar.  The  full 
consideration  of  the  able  arguments  I 
have  heard  on  that  subject  has  indnced 
me  to  doubt  extremely  whether  the  role  is 
correct  to  the  extent  I  have  stated  it,  and 
whether  it  has  not  been  carried  too  far  by  a 
misunderstanding  of  the  dicta  of  judges 
on  application  in  arrest  of  judjgment. 

If  tnis  point  were  to  be  considered  inde- 
pendently of  the  understood  rule  upon 
this  subject,  and  supposing  that  no  such 
rule  existed,  I  should  say,  that  where  an 
indictment  contains  several  counts,  each 
ought  to  be  brought  to  its  proper  l^nl 
termination  by  a  proper  judgment.  The 
practice  has  ffrown  up  and  much  in- 
creased in  modem  times,  of  introducinff 
many  counts  into  one  indictment,  and 
though  we  know  practically  that  these 
are  most  freauently  descriptions,  only  in 
different  woros,  of  the  same  offence,  they 
are  allowable  only  on  the  presumption 
that  they  are  different  offences,  and  eveiT 
count  so  imports  on  the  face  of  the  recora, 
as  Mr.  Justice  BuUer  states  in  Ea»  v. 
Young,(a)  though  the  late  Mr.  Justice 
Taunton  intimated  a  different  opinion, 
I  think  without  sufficient  ground,  in  jBab 
V.  PoweU.(b)  The  question,  then,  being 
how  these  counts  are  to  be  dealt  with  on 
face  of  the  record,  I  should  have  said 
a  priori,  that  it  was  the  duty  of  the  Court — 
actinff  between  the  Crown  and  the  accused 
— and  the  right  of  the  accused,  to  have  the 
charge  of  each  offence  (for  as  such  I  must 
treat  it)  properly  and  finally  disposed  of 
on  the  record,  so  that  the  accused,  as  well 
as  the  Crown,  might  know  for  what  offence 
the  punishment  was  inflicted,  and  for 
what  not ;  and  so  that  the  accused  mi^t 

Slead  his  acquittal  in  bar  of  another  m- 
ictment  for  the  offence  for  which  he  was 
punished,  and  that  the  Croini  might  also 
know  that  it  mip^ht  again  prosecute  for  that 
offence  for  which  he  was  not  punished. 
Therefore,  in  this  case,  where  some  counts 
are  bad,  the  Court,  I  should  have  supposed, 
ought  exoficio  to  have  given  judgment  that 
they  were  so,  and  quashed  them.  Hale  ;(e) 
by  which  the  Crown  would  have  been  ena- 
bled to  prosecute  again  for  those  offences, 
and  the  defendant  would  know  that  he 
could  not  plead  his  conviction  of  them.  So 
in  respect  of  those  counts  on  which  the  jurj 


(a)  3  T.B.  106. 
(6)  9  B.  &  Ad.  75. 
(c)  2  Hale,  P.C.  396. 
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have  acted  inoorreotlj,  by  finding  persons 
gailty  of  two  offences  (on  a  count  cnarging 
only  one),  if  the  Grown  did  not  obviate 
the  objection  by  entering  a  nolle  prosequi 
as  to  one  of  the  offences,  Eex  y.  JETemp- 
8tead,{a)  and  so  in  effect  removing  that 
from  the  indictment,  the  Oonrt  ought  to 
have  granted  a  venire  de  novo  on  those 
connts,  in  order  to  have  a  proper  finding, 
and  then  upon  the  good  counts  it  should 
have  proceeded  to  pronounce  the  proper 
judgment.  In  short,  I  should  have  said 
that  the  defendant  should  on  the  &ce  of 
the  record  be  put  precisely  in  the  same 
condition  as  if  the  several  counts  had 
formed  the  subject  of  several  indictments. 

But  in  the  case  of  a  certain  description 
of  punishments,  which  from  their  very 
nature  can  only  be  once  inflicted,  that  of 
death  and  transportation  for  life  for  in- 
stance, the  record  might  be  formal  and 
sufficient  without  a  judgment  expressly 
ffiven  on  each  count,  if  for  aU  the  of- 
fences, in  different  counts,  one  judgment 
was  given ;  because  to  put  on  the  record 
a  judgment  that  a  person  should  be 
hanged  or  transported  tor  life  more  than 
once,  would  seem  to  be  superfluous,  and 
savour  of  absurdity,  and,  therefore,  in 
such  a  case  the  judgment  might  be  good ; 
it  would  be  considered  as  given,  from  the 
very  nature  of  the  punishment,  for  each 
and  every  offence;  and  the  insufficiency 
of  one  count,  or  the  improper  finding 
upon  it,  would  in  no  way  affect  the  judg- 
ment. Each  offence  would,  on  the  face 
of  the  indictment,  be  finally  disposed  of; 
and  though  on  the  bad  counts  it  would  be 
the  more  correct  courso  to  give  iudgment 
that  they  should  be  quashed  for  insuf- 
ficiency, the  want  of  that  would  not  vitiate 
the  record ;  the  accused  would  have  been 
convicted,  and  received  judgment  on  all ; 
and,  if  for  any  one  offence  contained  in  a 
count  which  is  insufficient  in  point  of  law 
he  had  received  a  judgment,  it  would  have 
been  no  hardship,  as  precisely  the  same 
judgment,  and  exactly  to  the  same  extent, 
would  be  justified  by  another  good  count. 

And  so,  where  the  punishment  was 
discretionary,  and  the  form  and  language 
of  the  record  admitted  of  a  construction 
by  which  the  judgment  might  be  applied 
to  each  and  every  offence ;  for  instance, 
suppose  for  each  of  three  offences  the 
jud^ent  were  that  the  defendimt  should 
oe  imprisoned  one  jear,  beginning  and 
ending  at  the  same  time,  such  a  judgment 
would  not  be  defective  ;  each  offence 
would  be  disposed  of  by  the  judgment, 
and  the  defendant  might  plead  wutref<yis 
convict  to  any  subsequent  indictment  for 
any  one  of  the  offences,  and  there  would 
be  no  absurdity  in  one  and  the  same  im- 

(a)  Busf.  &  By.  344. 


prisonment  being  a  punishment  for  diffe- 
rent offences  ;  and  tne  effect  would  be  in 
such  a  case  that  the  pardon  of  the  Grown 
for  one  offence  would  not  operate  as  a 
discharge  of  the  imprisonment;  the  de- 
fendant would  still  remain  imprisoned  on 
the  others ;  and  the  same  observation 
would  apply  to  the  cases  of  fixed  statutory 
punishments  by  imprisonment  or  trans- 
portation, for  instance,  for  a  limited 
period,  where  the  statute  did  not  make  it 
obligatory  to  inflict  such  separate  punish- 
ment for  each  separate  offence. 

Such,  my  Lord8>  is  the  course  which 
would  have  appeared  to  me  to  be  just  and 
reasonable,  ana  to  be  required  by  law,  if 
there  had  been  no  authority  on  this  sub- 
ject ;  and  applying  these  principles  to  the 
present  case,  I  should  have  thought  the 
judgment,  in  the  form  in  which  it  is 
entered  on  tbe  record,  erroneoas,  because 
that  iudgment  imports  that  it  was  given 
for  all  the  offences  charg^  against  each 
prisoner,  that  is,  upon  all  uie  counts. 
Some  part  of  the  punishment  would  be 
awarded  to  each,  and  two  of  the  counts 
are  bad,  and  three  have  had  no  finding  of 
the  jury  upon  them,  which  would  in  the 
present  state  of  the  record  (no  noUepro* 
aeqiU  being  entered  as  to  the  part  found  on 
them),  warrant  any  judgment  upon  those 
counts ;  so  that,  according  to  the  language 
of  tiie  record,  the  defendants  have  re- 
ceived sentence  for  five  different  offences 
(for  so  they  must  be  assumed  to  be)  for 
which  they  are  respectively  not  liable  to 
receive  judgment  at  all;  and  a  Gourtof 
EiTor  cannot  say  how  much  of  the  fine 
and  how  much  of  the  imprisonment  be- 
longs to  each  offence,  and  the  punish- 
ment being  discretionary  clearlv  cannot 
pronounce  any  judgment  themselves. 

Two  modes  suggested  themselves  to 
me,  by  which  this  apparent  error  could  be 
rectified. 

The  first  is  that  the  Gourt  of  Error  is 
to  presume  that  the  Gourt  below  has 
^ven  judgment  on  those  counts  of  the 
indictment  only  on  which  it  was  warranted 
to  give  judgment,  viz.,  on  the  good 
counts,  with  sufficient  findings  thereon. 
The  second,  that  the  judgment  may  be 
read,  as  one  of  the  same  imprisonment 
and  the  same  fine  for  each  offence. 

To  the  first  of  these  modes  of  support- 
ing the  judgment  there  are  two  objec- 
tions :  one,  that  the  supposition  does  not 
accord  with  the  terms  of  the  judgment. 
If  the  judgment  had  been  general  *  *  there- 
fore it  is  considered  that  the  defendant 
be  imprisoned,"  this  objection  would  not 
have  been  of  weight,  but  it  is  '*  that  he  be 
imprisoned  for  his  offences  aforesaid," 
that  is  all  the  offences.  It  may  then  be 
said  that  it  is  to  be  intended  that  the 
Gourt  took  into  consideration  only  what 
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were  legally  offenceB,  that  is,  the  good 
ooontB.  But  then  it  has  also  giyen  jndg- 
ment  upon  the  good  counts,  on  which 
there  has  been  no  proper  finding,  and 
judgment  for  the  offences  found  by  the 
inry,  not  included  in  the  counts  at  all. 
The  answer  is  that  it  is  to  be  presumed 
that  it  has  Riven  judgment  tor  those 
*•  offences  "  only  whicn  are  such  by  law  are 
contained  in  the  indictment,  are  legally 
described  in  it,  and  sufficiently  found  by 
a^ury  to  warrant  the  judgment.  I  cannot 
he]p  doubting,  to  say  the  least,  whether 
snon  a  qualification,  or  rather  addition 
to  the  language  of  the  record,  could  be 
permitted. 

But  secondly,  the  other  objection  is, 
supposing  the  terms  of  the  judgment 
general,  without  the  words  **for  his 
off*ences  aforesaid,*'  so  that  no  yiolence 
would  be  done  to  the  language  of  the 
record  by  adopting  the  presumption  that 
the  Court  acted  on  the  good  counts  pro- 
perly found  only;  the  defendant  would 
still  be  without  the  benefit,  to  which  I 
have  supposed  he  was  entitled,  of  know- 
ing on  tne  face  of  the  record,  for  which 
of  the  charges  therein  he  was  punished, 
so  that  he  might  plead  autrefois  eonvict. 
As  to  the  ingenious  argument  of  Hbr.  Pea- 
coeht  at  your  Lordships*  bar,  that  if  par- 
doned for  one  offence  he  could  not  tell 
how  much  punishment  should  be  remitted, 
I  think  the  answer  is  that  it  would  prove 
too  much,  for  it  would  eaually  apply  to 
an  indictment  with  all  the  counts  and 
findings  good,  and  one  sentence  of  fine 
or  imprisonment  for  all — an  objection 
wholly  untenable.  But  with  reference 
to  the  other  argument,  the  defendant's 
condition  as  to  future  prosecutions  (always 
bearing  in  mind  that  the  offences  are 
assumed  to  be  different),  if  this  pre- 
sumption of  supporting  the  judgment  is 
to  be  adopted,  the  defendant  must  ascer- 
tain which  count  is  probably  bad  and 
which  good  before  he  pleads  such  a  plea ; 
and  he  must  then  refer  to  the  Court  before 
which  he  pleads  it  whether  that  count  was 
bad  or  good ;  a  point  which  the  first  Court, 
I  think,  ought  itself  to  have  decided,  for 
the  plea  of  (MUrefois  convict  would  on  this 
presumption  be  bad  or  good  accordingly 
as  the  second  court  decided  the  count  to 
be  bad  or  good,  the  first  having  given  no 
decision  upon  it.  It  appears,  therefore, 
to  me  that  there  are  very  weighty  objec- 
tions to  the  adoption  of  the  principle  that 
the  Court  is  to  be  taken  to  have  given 
judgment  on  the  good  and  well-proved 
counts  only. 

The  second  mode  of  supporting  the 
judgment  is  by  reading  it  as  if  it  had 
been  a  judgment  of  the  same  imprison- 
ment for  a  year,  and  the  same  fine  for 
each  and  every  offence.    If  this  could  be 


done,  each  and  every  count  would  have 
been  brought  to  its  termination  by  a 
judgment  thereon,  and,  though  the  judg- 
ment on  the  bad  counts  and  those  insom- 
ciently  found  would  be  erroneous,  the 
judgment  could  not  be,  therefore,  reversed. 
The  good  counts  would  equally  support 
thejudgment  given  to  its  full  extent. 

The  objection  to  this  modo  is  that  it 
alters  the  language  of  the  record  by 
making  the  imprisonment  and  fine  a 
punishment  for  each  offence,  instead  of 
both,  and  that  it  cannot  be  supposed  with- 
out express  words  (whatever  may  be  raid 
about  the  sentence  6f  imprisonment),  &atf 
the  Court  intended  precisely  the  same  sum 
to  be  a  fine  or  satisfaction  to  the  Crown 
for  each  and  every  offence*  Primdfctde, 
at  least,  a  part  must  be  for  one  offence 
and  a  part  for  another,  and  the  Court  of 
Error  cannot  apportion  it,  for  it  does  not 
know  the  facts  in  respect  of  which  it  is 
imposed. 

Independently  of  authority,  therefore, 
I  should,  upon  principle,  and  for  the 
reasons  I  have  mentioned,  not  have  been 
satisfied  as  to  the  validity  of  the  judgment 
in  point  of  form. 

It  remains  to  consider  what  the  autho- 
rity is.  There  is  no  decision  on  the  sub- 
t'ect ;  if  there  had  been  it  would  probably 
lave  disposed  of  the  question  at  once. 
But,  unaoubtedly,  there  is  a  prevailing 
opinion  that  any  one  good  count,  well 
found,  will  support  a  judgment  warranted 
by  it — ^whatever  bad  counts  there  may  be, 
the  value  of  which  opinion  depends 
greatly  upon  the  frequency  of  its  being 
practically  called  into  operation.  This 
opinion,  no  doubt,  is  acted  upon  in  prac- 
tice to  this  extent,  that  judgment  is  con- 
tinually passed  upon  a  record  containing 
many  counts,  without  adverting  to  any 
count  in  particular,  upon  the  supposition 
that  any  one  count  will  support  the  ver- 
dict, but  such  judgment  is  never  enta*ed 
formally  on  the  record  unless  the  record 
is  wanted  for  a  special  plea  of  a  former 
conviction  (a  rare  occurrence),  or  for  a 
writ  of  error,  which  is  not  frequent,  saad 
the  question  relates  to  the  form  of  the 
record.  There  are  also  some  precedents 
which  afford  evidence  of  the  practical 
operation  of  this  opinion,  for  in  those  it 
may  be  reasonably  supposed  that  the 
objection  would  have  been  taken  if  such 
opinion  was  not  fully  established. 

And  this  consideration  induces  me  to 
pause,  and  to  doubt  whether  I  ought  to 
answer  your  Lordships'  question  in  the 
affirmative. 

I  cannot  help  thinking,  however,  that 
the  opinion  has  ffrown  up,  without  adeouate 
grounds  for  it,  n*om  the  application  or  the 
acknowledged  difference  between  criminal 
and  civil  cases  on  a  motion  in  arrest  of 
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jndgment,  in  which  the  doctrine  is  clear 
to  cases  of  error,  and  that  the  latter  being 
comparatively  rare  in  criminal  cases  the 
profession  have  not  been  snffioiently  called 
npon  practically  to  consider  the  difference. 
Add  to  this  in  all  capital  cases,  and  in  all 
in  which  the  punishment  could  only  once 
be  inflicted,  as  transportation  for  life  (if 
I  am  right  in  the  yiew  I  have  taken),  the 
sentence  would  from  its  very  nature  be 
ascribed  to  each  and  every  count,  and 
therefore  the  objection  that  one  was  de- 
fective could  not  prevail,  and  by  oonse- 
auence  the  number  of  cases  in  which  the 
doctrine  would  have  to  come  under  jjrao- 
tical  consideration  would  be  much  limited. 
The  dicia  of  judges  on  this  subject  on 
which  reliance  is  placed  are  principally 
those  of  Lord  Man^fidd  and  Lord  Chief 
Justice  Eyre.  Li  Orcmt  v.  AsUe  (a)  on  a 
writ  of  error.  Lord  Mantfidd,  spealan^  of 
the  effect  of  a  general  verdict  in  civil 
cases  in  which  where  one  count  is  bad  and 
the  assessment  of  damages  is  general,  the 
objection  is  fatal,  says : 

"  It  does  not  hold  in  the  case  of  criminal  pro- 
secutions, for  when  there  is  a  general  verdict 
of  guilty  on  an  indictment  consisting  of  several 
counts,  if  any  one  of  them  is  good,  that  is  held 
to  be  sufficient." 

This  dictum  does  not  necessarily  mean 
more  than  that  the  verdict  is  sufficient  to 
enable  the  Oourt  to  pass  judgment.  The 
same  observation  precisely  applies  to  the 
dictum  of  that  emiment  judge  in  Peaks  v. 
Oldham,(]b)  and  that  of  Lord  Chief  Justice 
Eyre  in  Bex  v.  Fuller  (c)  was  on  motion 
in  arrest  of  judgment  in  a  capital  case, 
and  all  he  savs  is,  that  it  was  unnecessary 
to  consider  the  second  count ;  and  if  I  am 
ri^ht  in  the  view  I  have  taken,  it  cer- 
tiunly  was,  as  the  capital  sentence  could 
only  once  be  imposed.  In  Beg,  v.  In- 
gram{d)  Lord  Chancellor  Farker,  on  a 
motion  in  arrest  of  judgment,  says : 

**In  a  civil  action  where  one  part  of  the 
declaration  is  ill,  and  the  jury  find  entire 
damages,  the  judgment  must  be  arrested,  be- 
cause  the  Court  cannot  apportion  them ;  but  in 
indictments  the  Court  assesses  the  fine,  and 
thev  will  set  it  only  according  to  those  facts 
which  are  well  laid.  If  an  offence  sufficient 
to  maintain  the  indictment  be  well  laid  it  is 
enough." 

This  declaration  cannot  be  understood 
to  mean  more  than  that  the  Court  will 
pass  the  proper  judgment,  or  that  (in  that 
case  there  being  only  one  count  laying  a 
complete  offence)  the  Court  would  reject 
the  surplusage.     Again,  in  Bex  v.  Ben^ 

(a)  Doug.  780. 
(6)  Cowp.  275. 
(c)  1  B.  &  P.  187. 
C<0  lSalk.884. 


field, (a)  the  Court  says  (on  a  motion  in 
arrest  of  judgment)  the  Court  will  give 
judgment  on  the  part  indictable,  and  that 
it  was  not  like  the  case  of  an  action  with 
general  damages,  for  there  the  plaintiff 
can  have  no  judgment.  This  declaration 
by  no  means  goes  the  length  of  support- 
ing a  general  judgment  on  several  counts 
where  one  is  bad.  The  same  observation 
mav  be  made  upon  Bern  v.  Bhode$,Q>) 

There  are,  however,  some  cases  in  which 
the  objection  might  have  been  taken  if  it 
had  been  thought  tenable.  That  cited  in 
argument,  Bex  v.  PotoflW,(o)  is  one  where,  on 
an  indictment  for  an  assault  with  intent  to 
ravish  and  a  common  assault,  there  was  a 
judgment  of  imprisonment  for  two  years 
and  hard  labour,  apparently  for  the 
whole  time,  and  the  sentence,  if  any  nart 
of  the  hard  labour  was  to  be  ascribed  to 
the  common  assault,  was  wrong.  That 
point  was  not  argued,  and,  therefore,  the 
case  is  some  authority  as  to  the  practical 
operation  of  the  opinion  to  which  I  have 
refeired.  Bex  v.  3fa«on(d)  and  Bex  v. 
Yawng(e)  are  two  other  of  the  reported 
cases  in  which  on  a  writ  of  error  the 
judgment  was  affirmed,  whei'e  there  were 
several  counts  on  a  misdemeanor,  two 
clearly  bad,  and  a  general  judgment,  '*  for 
the  offences  aforesaid"  (for  the  record 
has  been  searched),  of  transportation  for 
seven  years.  In  the  case  Bex  v.  Young 
other  points  were  aigued,  and  this  was 
not ;  and  it  may  be  said  that,  if  the  counsel 
had  not  been  satisfied  that  one  good  count 
would  support  the  judgment,  it  would 
have  been  argued;  and  these  oases  also 
are  some  authority  as  to  the  existence  of 
the  opinion,  for  its  existence  would  ac- 
count for  no  objection  being  taken.  But 
it  may  be  observed  that  the  objection 
taken  id  the  present  case  was  not  avail- 
able in  that.  The  statute  80  Geo.  2.  c.  24. 
s.  1,  on  which  the  indictment  in  both  cases 
Bex  V.  Mason  and  Bex  v.  Young,  was 
framed,  ^ives  a  discretionary  i>ower  to 
fine,  imprison,  whip,  put  in  the  pillory,  or 
transport ;  but  if  the  Court  chose  to  trans- 
port the  period  was  fixed.  Here  the  objec- 
tion is  that  the  defendant  has  been  sen- 
tenced to  some  portion  of  his  imprison- 
ment, or  at  least  fine,  for  crimes  of  which 
he  has  not  been  legally  convicted.  No 
such  objection  would  have  been  available 
there,  as  tiie  defendant  was  sentenced  to  a 
punishment  no  part  of  which  could  be 
ascribed  to  the  bad  counts,  seeing  that 
neither  more  nor  less  of  that  species  of 
of  punishment  could  be  given  upon  any 


(a)  2  Burr.  981. 
(&)  2  Ld.  Baym.  886. 
(c^  2  B.  &  Ad.  75. 

(d)  2  T.B.  581. 

(e)  8  T.B.  100. 

Digitized  by  VjOOQIC 


831] 


2%e  Queen  against  O'GomuU  and  others,  1843-4. 


[832 


good  oonnt.  The  objection  would  have 
Msamed  a  different  shape  and  would  have 
been  less  striking. 

The  last  case  mentioned  is  a  decision 
of  the  judges  in  a  Grown  case  reserved 
after  sentence,  Bex  y.  HUl,(a)  in  which  the 
Court  held  all  the  counts  to  be  good  but 
one.  What  the  sentence  was  does  not 
appear,  nor  how  the  mdgment  was  entered 
up,  if  it  was  entered.  The  objection  was 
not  taken,  and  the  reservation  for  the 
opinion  of  the  judges  was  expressly  con- 
fined to  this,  wheuier  all  the  counts  were 
bad,  for,  if  thej  ^ould  be  of  opinion  that 
all  were  bad,  the  defendant  was  to  be 
entitled  to  a  pardon. 

That  the  judges  did  not  take  the  objec- 
tion that  the  judgment  was  bad  in  such  a 
case  is  not,  I  consider,  of  the  least  weight. 

The  result  of  this  examination  is  that 
I  doubt  whether  the  received  opinion  that, 
if  any  one  count  in  an  indictment  is  good 
and  warrants  the  judgment,  the  judgment 
will  in  all  oases  be  good  on  a  writ  of 
error,  is  so  sufficiently  established  bj  a 
course  of  usage  and  practical  recognition, 
though  generally  entertained,  as  to  compel 
its  Adoption  in  the  present  case.  I  am 
f^Uy  sensible  of  the  great  importance  of 
adhering  to  an  established  rule.  If  I  had 
thought  it  fuU^  established,  I  should  cer- 
tainly have  abided  by  it,  notwithstanding 
the  serious  objections  which  I  have  de- 
scribed, which  are  all,  however,  of  a 
technical  nature,  and  the  rule  is  practi- 
cally productive  of  no  real  mischief  to  the 
prisoner — as,  in  truth,  there  is  very  rarely 
a  charge  in  an  indictment  of  more  uian  one 
offence. 

The  doubt  which  I  have  had  and  con* 
tinue  to  have  on  this  part  of  the  case  is, 
whether  that  rule  is  so  established  as  to 
prevent  me  considering  its  propriety. 
After  much  anxious  consideration,  and 
weighing  the  difficulties  of  reconciling 
such  a  doctrine  with  principle,  I  feel  so 
much  doubt  that  I  cannot  bring  myself  to 
concur  with  the  majority  of  the  judges 
upon  this  question. 

The  oonsec^uences  of  holding  that  one 
good  count  wiU  not  in  all  cases  support  a 
judgment  may  be  said  to  be  that  a  diffe- 
rent and  very  inconvenient  course  will 
become  necessary  on  criminal  trials.  I 
rather  think  that  no  great  practical  in- 
convenience will  be  found  to  result.  In 
most  cases  of  indictments  with  manj 
counts  the  defendant  will  be  entitled,  if 
the  matter  is  attended  to  on  the  trial,  to 
an  acquittal  on  all  but  one;  and, where 
the  verdict  is  on  more,  it  will  be  necessary 
for  the  counsel  for  the  prosecutor  to  exa- 
mine the  record,  and  take  care  that  the 
judgment  is  not  entered  on  a  bad  count, 

(a)  Buss.  &  By.  190. 


or  ask  a  nominal  punishment  upon  a  oonnt 
which  is  doubtful.  The  cases  in  which 
such  a  course  will  be  necessaij  will  be  rare. 

I  have  now  considered,  I  fear  too  much 
at  length,  both  the  third  and  (incidentally) 
the  eleventh  Questions  proposed  by  your 
Lordships,  ana,  though  1  can  by  no  means 
say  that  I  am  f^'ee  from  doubt,  bv  reason 
of  the  prevailing  opinion  and  the  high 
respect  I  entertain  for  the  opinion  ex- 
pressed by  my  brethren,  I  answer  the 
third  and  eleventh  questions  in  the  affir- 
mative. 

TiNDAL,  G.J. :  My  Lords,  I  am  de- 
sired by  my  brother  Ooleridge  to  express 
his  very  great  regret  that  he  is  prevented 
from  attending  your  Lordships  to-dav  by 
very  severe  ilmess,  and  he  has  begged  me 
to  say  that  after  hearing  the  arguments 
at  your  Lordships'  bar,  and  considering  the 
Questions,  he  concurs  with  the  migoriW  of 
tne  judges  in  the  opinion  delivered  by  them 
upon  the  third  and  eleventh  questions. 

Load  Chancbllob  :  I  beg  leave,  on  the 
part  of  vour  Lordships,  to  return  our 
sincere  thanks  to  Her  Majesty's  judges 
for  the  very  great  care  and  attention 
which  they  have  bestowed  upon  this  yery 
important  case.  I  propose  to  your  Lonl- 
ships  that  the  further  consideration  of 
this  case  be  adjourned  to  Wednesday 
next,  and  that  the  opinions  be  printed. 

Wednesday,  September  4, 1844.. 

Lord  Ltndhubst,  L.O.:(a)  My  Lords, 
after  a  careful  attention  to  this  case,  I  con- 
sider it  to  be  my  duty  to  move  that  the 
judgment  of  the  Court  below  be  affirmed. 
When  the  record  was  first  presented  at 
your  Lordships'  bar,  it  occurred  to  me,  as 
I  believe  it  did  to  every  other  noble  Lord 
who  had  attended  to  these  proceedings, 
that  it  was  proper,  from  the  nature  of  the 
questions  and  the  other  circumstanoes 
connected  with  the  case,  and  in  crder  to 
avoid  all  possible  suspicion  of  political  in- 
fluence or  bias  in  the  decision  of  your 
Lordships'  house,  that  the  assistance  of 
Her  Majesty's  judges  should  be  required. 
Those  learned  persons  were  aocordingly 
assembled  by  your  Lordships'  order. 
They  attended  with  their  accustomed 
patience  to  the  long,  elaborate,  and  able 
arguments  urged  at  your  Lordships'  bar. 
As  soon  as  it  was  possible,  consistently 
with  their  other  duties,  they  met  to  consult 
upon  the  matters  addressed  to  their  con- 
sideration, and  after  taking  the  time 
necessary  to  form  a  correct  judgment 
upon  the  subject  they  again  attended 
vour  Lordships,  and  communicated,  in  the 
learned  opinions  which  you  have  heard 
the  result  of  their  deliberations. 


(a)  This  was  an  oral  judgment  ddivered  with- 
out any  ref^nce  to  notes. 
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Upon  all  the  points  sabmitted  to  their 
consideration,  with  the  exception  of  one 
question,  or  that  which  may  be  considered, 
in  substance,  as  one  question,  their  opinion 
has  been  unammous.  With  respect  to 
that  one  question,  seven  of  the  learned 
judges,  including  the  Chief  Justice  of  the 
Common  Pleas,  have  expressed  a  clear 
and  distinct  opinion  against  the  objections 
that  have  been  raised.  The  two  remain- 
ing judges,  for  whose  learning  and  attain- 
ments I  entertain  the  highest  respect, 
have  given  a  contrary  opinion,  but  an 
opinion,  I  may  be  permitted  to  say, 
accompanied  with  no  inconsiderable  dcr 
gree  of  doubt  and  hesitation.  I  think, 
under  these  circumstances,  unless  your 
Lordships  are  thoroughly  satisfied  that  the 
opinion  of  the  ^eat  majority  of  the 
judges  is  foxmded  in  palpable  error,  you 
will  feel  yourselves,  in  a  case  of  this  kind, 
bound  to  adhere  to  their  judgment,  and  to 
act  in  conformity  with  it. 

I  shall  begin  by  stating  to  your  Lord- 
ships the  nature  of  this  objection ;  and 
after  the  full  discussion  which  it  has 
already  undergone,  I  shall  suggest  to 
your  Lord^ips,  as  briefly  as  the  subject 
will  permit,  such  arguments  as  occur  to 
me  in  support  of  the  opinion  which  I  have 
formed. 

My  Lords,  the  indictment  in  this  case 
consists  of  eleven  counts.  A  general 
judgment  has  been  entered.  Some  of 
these  counts  are  stated,  by  the  unanimous 
opinion  of  the  judges,  to  be  defective, 
inasmuch  as  they  contain  no  charge  of 
any  indictable  ofience.  With  respect  to 
other  counts,  there  is,  according  io  their 
opinion,  a  defect  in  another  respect,  not 
from  any  insufficiency  in  the  counts  them- 
selves, but  on  account  of  the  findings  of 
the  jury,  and  the  entering  of  such  finoungs 
upon  them.  The  question  is,  whether, 
under  Uiese  circumstances,  there  being 
some  defective  coxmts  in  the  indictment, 
and  with  respect  to  other  counts,  defects 
in  the  findings  of  the  jury,  or  the  entry  of 
such  findings,  a  general  judgment  can  be 
sustained. 

Your  Lordships  will  observe  that  this  is 
a  purely  technical  question ;  a  question,  I 
a^it,  of  importance,  and  which  arises 
out  of  the  manner  in  which  the  judgment 
has  been  entered  on  this  record.  In  what 
I  have  to  submit  to  your  Lordships .  re- 
specting it,  I  am  afraid  I  can  do  little 
more,  after  the  frequent  discussions  which 
the  subject  has  undergone,  than  repeat 
the  reasoning  which  has  been  already 
addressed  to  your  Lordships,  and  which  is 
so  forcibly  stated  in  the  opinions  on  your 
Lordships*  table.  It  is  not  disputed  that 
hitherto  it  has  always  been  considered  as 
an  undoubted  principle  of  the  criminal 
law  of  England,  that  in  a  case  of  this 

73181. 


nature  a  general  jud^ent  is  sufficient. 
Lord  Mansfield  lays  this  down  in  the  most 
distinct  and  unequivocal  terms—  Chrant  v. 
AsUe.ia)  He  draws  a  distinction  between 
civil  and  criminal  cases.  In  civil  cases, 
he  says,  where  a  general  verdict  for 
damages  has  been  found  upon  a  declara- 
tion consisting  of  several  counts,  if  one  of 
those  counts  is  bad,  this  is  fatal.  But 
with  reference  to  the  same  point,  namely, 
as  to  the  efiect  of  one  bad  count  in  criminal 
cases,  where  there  is  a  general  verdict  of 
guilty,  he  says,  if  any  one  of  the  several 
counts  is  good,  this  is  held  to  be  sufficient. 
In  stating  this  rule,  he  at  the  same  time 
expresses  his  regret  that  it  should  have 
been  laid  down  differently  in  civil  cases. 
It  is  said  that  to  this  rule  there  is  an  ex- 
ception, to  which  I  shall  presently  advert ; 
but  no  such  exception  is  stated  or  hinted 
at  by  that  eminent  judge.  He  states  the 
rule  in  the  most  broad  and  general  terms, 
lliis  is  not  to  be  considered  as  the  opinion 
of  that  learned  judge  alone.  He  sat  upon 
the  bench  with  some  of  the  most  able 
judges  that  ever  adorned  the  tribunals  cf 
this  country.  It  was  an  opinion  expressed 
in  their  presence,  and  must  be  assumed, 
therefore,  to  have  been  with  their  con- 
currence. That  it  was  not  an  opinion 
hastily  formed  is  obvious  from  this  cir- 
cumstance, that  upon  a  subsequent  occa- 
sion, in  another  case,  Feake  v.  Oldham^(h) 
he  again  stated  the  same  doctrine  in  the 
same  comprehensive  terms,  and  without 
any  exception  or  qualification  whatever. 

I  consider  this,  therefore,  to  be  a 
general  and  settled  rule ;  and  from  the 
first  moment  of  my  entering  the  profes- 
sion, down  to  the  time  when  I  heard  the 
point  debated  at  your  Lordships'  bar,  I 
never  knew  it  called  in  question.  I  have 
found  it  constantly  acted  upon  without 
doubt  or  hesitation.  I  find  it  so  stated  in 
every  treatise  on  the  criminal  law ;  not 
limited  in  the  manner  my  noble  and 
learned  friend,  I  see,  would  suggest,  but 
stated  as  a  general  and  settled  rule. 
Now,  for  the  first  time,  it  has  been  con- 
tended (and  I  have  the  authority  even  of 
those  who  dissent  from  the  opinion  of  the 
majority  of  the  learned  judges  for  this 
statement) — for  the  first  time  it  has  been 
maintained,  at  your  Lordships*  bar,  that 
the  rule  does  not  apply  te  writs  of  error, 
but  is  confined  te  motions  in  arrest  of 
judgment.  I  never  before,  in  the  course 
of  a  pretty  long  professional  life,  heard  of 
such  a  distinction.  I  am  sure  there  is  no 
decision  te  warrant  it ;  no  authority  that 
can  be  cited  in  support  of  it.  The  learned 
Baron  of  the  Exchequer,  whose  opinion  is 
at  variance  with  that  of  the  majority  of 

(a)  Doiig.  730. 
(6)  Cowp.  275. 
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his  brethren,  said  he  was  sarprised  to  find 
it  called  in  qnestion.  I  confess,  I  shared 
in  that  surprise  ;  and  I  am  satisfied,  after 
all  that  I  have  heard,  thi^t  there  is  no 
ground  fbr  the  doubt  that  hl^s  been  sug- 
gested, or  for  the  distinction,  which  has 
now,  for  the  first  time,  been  attempted  to 
be  established. 

It  is  not  immaterial  to  advert  to  the 
practice  of  the  bar  in  cases  of  this  natnre, 
because  it  affords  the  strongest  evidence 
of  what  is  the  general  understanding  of 
the  profession  upon  this  subject.  In  a 
civil  case,  the  counsel  for  the  plaintiff, 
when  the  jury  have  dehvered  their  verdict, 
are  cautious  in  entering  the  verdict, 
taking  care  that  it  is  not  entered  upon  a 
bad  or  doubtful  count.  No  such  caution 
is  exhibited  in  a  criminal  case.  How  is 
this  to  be  explained  P  Are  the  parties  less 
interested  F  Are  the  counsel  less  anxious 
in  a  criminal  than  in  a  civil  proceeding  P 
Far  from  paying  any  attention  to  the 
mode  of  entering  the  verdict,  it  is  entered 
as  matter  of  course,  without  any  regard  to 
the  sufficiency  or  insufficiency  of  the 
counts ;  and  for  what  reason  P  Evidently 
because  it  has  always  been  considered  in 
the  profession  that  any  number  of  defec- 
tive counts  in  the  indictment  cannot  affect 
the  judgpnent,  provided  there  be  one  good 
count  in  the  record  to  sustain  it. 

Now,  my  Lords,  what  is  stated  as  the 
ground  for  the  exception  P  It  is  said,  how 
can  you  be  certain  that  a  part  of  the  punish- 
ment has  not  been  awarded  in  respect  of 
the  defective  count  P  And  the  case  is 
likened  to  that  of  a  civil  action  where 
general  damages  are  awarded.  The  dis- 
tinction is  this :  in  a  civil  action,  where 
general  damages  are  awarded,  some  por- 
tion must  be  assigned  to  each  count ;  and 
as  the  damages  ^re  awarded  in  an  aggre- 
gate sum,  the  Court,  when  there  is  a 
defective  count,  cannot  tell  what  portion 
was  allotted  in  respect  of  such  count ;  it 
has  no  means  of  appropriating  them  to 
the  particular  counts,  and  therefore,  of 
necessity,  the  judgment  must  be  arrested ; 
or,  if  it  has  been  entered  up,  the  judgment 
must  be  reversed. 

Bat  this  principle  does  not  apply  to 
criminal  cases.  It  is  not  necessary  that 
the  punishment,  or  any  part  of  it,  should 
be  assigned  to  every  particular  count.  It 
constantly  happens  that  the  same  sub- 
stantive charge,  with  some  slight  varia- 
tion in  form,  is  repeated  in  two  or  more 
successive  counts.  There  is,  therefore,  no 
such  rule,  nor  can  any  person  who  is  not 
in  the  confidence  of  the  judge  be  certain, 
where  the  punishment  is  discretionary,  by 
what  the  extent  of  the  sentence  was 
regulated.  The  only  thing  necessary  is 
that  it  must  be  warranted  by  the  record. 
There  must  be  a  sufficient  charge,  and  a 


sufficient  finding  on  such  charge,  to  sus- 
tain it;  and,  as  on  a  writ  of  error  you 
cannot  go  out  of  the  recoi  d,  or  call  in  aid 
any  fact  which  does  not  appear  on  the 
record  itself,  you  have,  in  the  case  of  a 
defective  count,  no  means  of  knowing 
from  the  record,  that  any  part  of  the 
punishment  was  awarded  in  respect  of  the 
charge  contained  in  such  count.  This, 
therefore,  bears  no  resemblance  to  a  ver- 
dict for  general  damages  in  a  civil  action, 
where  some  portion  of  the  damages  must 
be  assigned  to  each  count,  which  the 
Court  has  no  means  of  apportioning ;  and 
where,  therefore,  if  one  count  be  bad,  the 
judgment  must,  of  necessity,  be  erroneous. 
It  was  observed  by  one  of  the  learned 
judges,  and  justly,  that  if  you  reverse  a 
judgment  because  you  assume  that  the 
punishment,  or  any  part  of  it,  was  founded 
upon  a  count  which  is  defective,  you  may, 
after  you  have  so  done,  find  that  the  judge 
had  taken  into  his  consideration,  among 
other  circumstances,  that  very  defect,  in 
making  up  his  mind  as  to  the  extent  of 
the  punishment  whiqh  he  felt  it  his  duty 
to  inflict.  In  a  writ  of  error,  the  judg- 
ment can  be  reversed  in  those  cases  only 
where  the  error  committed  is  clear  and 
manifest ;  you  cannot  proceed  upon  con- 
jecture. 

But,  independently  of  these  oonsidera- 
tions,  let  me  call  your  Lordships*  attention 
to  the  effect  of  the  record  in  this  case ; 
which  will,  I  think,  satisfy  you  that  there 
is  no  ground  for  this  objection.  It  is  a  rule 
that,  upon  a  writ  of  error,  the  Court  can 
look  only  to  the  record,  which  most  be 
construed  according  to  its  legal  effect 
Nothing  can  be  taken  notice  of  that  does 
not  appear,  or  is  not  deducible,  from  the 
record  itself.  The  whole  subject  is  tech- 
nical, and  must  be  technically  treated. 
Now  the  judgment  is,  that  the  party,  '•  for 
his  offences  aforesaid,"  shall  be  fined 
and  imprisoned.  What,  then,  are  "the 
offences  aforesaid  *'P  They  are  the 
offences  properly  charged,  and  properly 
found  in  this  record.  Two  of  the  counts 
are  defective.  They  are  defective  because, 
in  the  opinion  of  the  learned  judges,  they 
contain  no  charge  of  any  offence.  There 
are  various  allegations  in  those  counts, 
but  they  do  not  constitute  any  offence 
known  to  the  law.  When  the  judgment, 
therefore,  refers  to  the  "offences  afore- 
said," it  must,  according  to  every  rule  of 
legal  interpretation,  relate  only  to  those 
counts  in  which  some  legal  offence  is 
stated,  and  cannot  be  considered  to  include 
those  which  contain  no  such  charge. 
It  would  be  a  manifest  inconsistency  to 
construe  the  record  otherwise. 

This  view  of  the  case  appears  to  have 
made  a  considerable  impression  upon  the 
learned  Baron  to  whom  I  before  referred 
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(Parlee).  He  did  not,  however,  ftttempt  any 
answer  to  the  objection,  bat  contented  him- 
self with  passing  to  the  other  counts,  upon 
which  the  findings  of  the  jury  were  def  ec- 
tive;  evidently  considering  that  those 
counts  would  be  sufficient  to  support  a 
judgment  of  reversal.  But  I  apprehend 
the  same  result  will  follow  from  these 
defective  findings  as  from  the  defective 
counts.  It  was  stated  as  the  unanimous 
opinion  of  the  judges,  and  I  entirely 
concur  in  that  opinion,  that  the  erroneous 
findings  of  the  JiUTt  &nd  the  erroneous 
entry  of  such  Endings,  are  altogether 
void ;  that  they  are  to  be  considered  as 
no  findings,  and  that  a  good  count,  upon 
which  there  is  no  finding,  is  in  its  etl'ect 
the  same  as  a  bad  count  upon  which  there 
is  a  good  finding ;  it  is  a  mere  nullity ; 
that  when  judgment  is  given  a^inst  a 
party  for  his  said  offence,  it  is  given  for 
an  offence  of  which  he  has  been  found 
guilty,  and  that  he  has  not  been  found 
guilty  upon  those  counts  upon  which  the 
entry  or^ the  findings  is  erroneous.  The 
areument,  therefore,  that  applies  to  the 
defective  counts,  applies  equally  to  these 
coxmts ;  and  when  tne  judgment  is  awarded 
for  *'  his  offences  aforesaid,"  it  must  be 
confined  to  those  counts  in  which  offences 
are  charged,  offences  in  the  view  of  the 
law,  and  to  those  counts  in  which  the 
party  has  been  found  guilty  of  the  offences 
charged  against  him ;  namely,  those 
counts  upon  which  the  findings  liave  been 
properly  entered. 

This,  my  Lords,  is  the  only  conclusion 
that  can  be  deduced  from  this  record.  If 
the  record  is  to  be  construed  according  to 
its  legal  effect  (and  this  is  the  only  way  in 
which  it  can  be  properly  construed),  it 
must  be  considered  as  containing  an  award 
of  judgment  only  fbr  those  offences  which 
are  properly  laid,  and  those  offences  of 
which  the  party  has  been  found  guilty  by 
a  jury.  The  result,  therefore,  is  that  the 
judgment  is,  in  these  respects,  consistent 
and  correct. 

But,  independently  of  these  considera- 
tions, what  are  the  authorities  upon  this 
subject  P  When  your  Lordships  come  to 
consider  them,  you  will,  I  think,  be  of 
opinion  that  they  are  conclusive.  The 
first  to  which  I  shall  refer  is  of  modern 
date,  and  I  shall  shortly  call  your  attention 
to  it.  It  is  the  case  of  Bm,  v.  PaweU.(a) 
In  order  to  show  the  application  of  that 
decision  to  the  present  case,  I  must  state 
the  substance  of  the  record.  The  party 
was  indicted  for  an  assault— this  formed 
one  of  the  counts  in  the  indictment ; 
there  was  a  second  count,  in  which  he 
was  charged  with  an  assault  accompanied 
with  aggravating  circumstances :  this  con* 

(a)  2  B.  &  Ad.  7ft^ 


stituted  the  whole  of  the  record.  When 
the  judgment  was  entered  up,  it  was 
entered  in  this  form :  **  Guilty  of  the 
misdemeanor  and  offence  aforesaid.*' 
The  judgment  corresponded  with  the 
verdict,  awarding  two  years'  imprisonment 
and  hard  labour,  for  the  misdemeanor 
and  offence  aforesaid.  A  writ  of  error 
was  brought,  and  this  objection  was  raised  : 
it  was  said  that  it  appeared  upon  the 
record  that  the  party  had  been  found 
gailty  merely  of  the  misdemeanor  and 
offence  aforesaid;  which  imported  only 
one  offence,  whereas  there  were  two 
offences  charged  in  the  indictment,  and  it 
was  therefore  uncertain  to  which  the 
verdict  applied ;  and,  as  the  punishment 
justified  oy  one  count  would  not  be  justi- 
fied by  the  other,  this  was  stated  as  a 
ground  of  error. 

Now  what  was  the  answer  given  to  this 
objection  P  The  answer  was,  that  the  word 
"  '  misdemeanor '  was  namen  coUectivwn, 
and  therefore  the  jury  had  found  the  party 
guilty  of  the  whole  of  the  offences  stated 
on  the  record ;  the  offence  stated  in  each 
of  the  counts."  The  ludgment  also  was 
in  the  same  form,  ana  the  Court  was  of 
opinion  that  the  finding  and  judgment  were 
correct.  What  then  was  the  result  of  this 
decision  P  There  was,  in  effect,  a  general 
finding  that  the  defendant  was  guilty  of 
the  offences  stated  upoh  the  record.  One 
off'ence  would  warrant  the  judgment  that 
was  pronounced;  the  other  would  not, 
because  it  was  a  judgment  of  hard  labour, 
and  a  judgment  of  hard  labour  could  not 
be  given  for  a  common  assault.  The  very 
question  that  we  are  now  considering  was 
thus  raised.  The  very  objection  that  is 
now  made  might  have  been  taken  upon 
that  occasion;  namely,  that  here  was  a 
general  judgment,  and  that  general  judg- 
ment was  only  warranted  by  a  part  of  the 
record;  and  that  the  rest  of  the  record, 
the  finding  being  general,  would  not 
warrant  or  support  it.  It  is  said  the 
objection  was  not  taken;  which  was  the 
answer  given,  I  think,  by  the  learned 
Baron.  But,  my  Lords,  the  objection  was 
upon  the  very  surface.  And  who  were  the 
judges  of  the  Court  where  the  writ  of 
error  was  depending  P  Lord  Tenterdm,  a 
iudge  of  great  experience  in  criminal  law  ; 
Mr.   Justice  lAttledale,  an   accomplished 

5 leader;  Mr.  Justice  Taunton^  and  Mr. 
ustice  Pattesorit  learned  and  able  men. 
Is  it  to  be  supposed  that  an  objection  so 
very  obvious  would  not  have  been  taken, 
either  by  the  counsel  at  the  bar  or  by  one 
of  those  distinguished  judges,  if  they  had 
thought  such  an  objection  tenable  P  It  is 
impossible  to  get  nd  of  the  authority  of 
this  case  in  the  way  proposed  by  the 
learned  Baron. 
Another  case  has  been   cited,  E^  v. 
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Bhode$,{a)  which  wm  decided  by  Lord  HoU. 
It  was  an  inforiuation  for  sabornatioii 
of  perjniT.  There  were  several  assign- 
ments of  perjury.  An  objection  was 
taken  at  the  bar,  after  the  verdict,  that 
some  of  those  assignments  were  bad« 
What  did  Lord  HoU  doP  He  did  not 
allow  the  question  to  be  arcrued.  He  said, 
*'  It  does  not  signifV.  If  there  be  one 
assignment  good,  that  is  sufficient  to 
support  the  judgment"  It  is  said  that 
this  rale  apphes  only  to  motions  in  arrest 
of  judgment.  But,  my  Lords,  it  would  in 
that  case  have  been  the  duty  of  the  learned 
judge  to  have  heard  the  question  argued, 
and  to  have  given  his  opinion  as  to  the 
alleged  defects  in  the  assignments,  in 
order  that  when  the  judgment  was  entered 
up,  it  might  not  liave  been  subject  to 
reversal  upon  a  writ  of  error.  It  is  quite 
obvious,  therefore,  that  in  revising  to 
hear  the  validity  of  the  different  assign- 
ments of  p»er  jurv  argued.  Lord  HdU  must 
have  considered  that  a  general  judgment 
upon  the  whole  record,  including  the 
defective  assignments,  could  not  be 
reversed  upon  a  writ  of  error.  Such  is,  I 
think,  the  conclusion  obviously  to  be 
drawn  from  this  case,  with  respect  to  the 
opinion  of  that  great  and  eminent  judge 
upon  the  point  now  in  controversy. 

A  third  case.  Beg,  v.  Ingram, (b)  has  been 
incidentally  referred  to.  That  was  a  case 
upon  a  single  count ;  a  part  of  the  count 
was  defective;  a  motion  was  made  in 
arrest  of  judgment ;  the  Court  decided 
that  the  defect  was  immaterial,  as  there 
was  sufficient  in  the  count  to  nupport  the 
judgment. 

In  addition  to  these  authorities,  there 
is  another  class  of  cases  upon  writs  of 
error  themselves,  all  leading  distinctly  to 
the  same  conclusion.  So  much  industry 
has  been  employed  upon  this  subject  that 
I  do  not  believe  anj  dacisions  can  be  found 
beyond  those  which  have  been  already 
presented,  either  at  jowr  Lordships'  bar  or 
m  the  opinions  delivered  by  the  learned 
judges.  The  first  of  this  class  of  cases  is 
that  of  YowMond  Oihen  v.  The  King{c) 
upon  error.  The  indictment  charged  the 
defendant  with  obtaining  money  under 
false  pretences;  it  consisted  of  four 
counts :  two  upon  the  statute,  which  were 
sufficient,  and  two  at  common  law,  which 
were  admitted  to  be  altogether  invalid. 
The  judgment  was  entered  up  generally, 
upon  all  the  counts,  and  a  writ  of  error 
was  brouffht.  First,  then,  what  was  the 
course  at  the  bar  P  If  what  is  now  supposed 
for  the  first  time  to  be  the  law,  had  then 
been  conceived  to  be  so,  would  the  learned 


(a)  2  Ld.  Baym. 
(6)  1  Salk.  884. 
(c)  8  T.R.  98. 


886. 


counsel,  a  man.  of  great  experience  in 
criminal  cases,  the  late  Mr.  Finding, 
would  he  solely  have  endeavoured  in  his 
argument  to  satisfy  the  Court  as  to  the 
insufficiency  of  the  two  counts  upon  the 
statute  P  He  would  have  said  at  once, 
**  Here  are  two  counts  confessedlv  bad : 
the  record  has  been  completed :  judgment 
has  been  entered  up,  a  general  judgment 
upon  the  whole  record:  this  judgment 
must,  as  a  matter  of  course,  be  reversed." 
Was  that  the  course  he  pursued?  Far 
tram  it.  He  entered  into  a  lAboured 
argument  for  the  purpose  of  proving  that 
the  two  counts  upon  the  statute  were  also 
bad.  What  was  the  result  P  The  Court 
ultimately  decided  that  the  two  counts 
which  had  been  the  subject  of  argument 
were  ffood.  Two  of  the  counts,  therefore, 
were  determined  to  be  good,  and  two  were 
admitted  to  be  wholly  untenable.  A 
genera]  judgment  had  been  entered  up. 
This  very  question  must,  therefore,  have 
presentea  itself  at  once  to  the  Court.  Here 
are  two  bad  counts,  and  a  general  judg- 
ment, how  can  such  a  judgment  be  sus- 
tained P  Would  so  plain  a  point  have  es- 
caped the  learned  counsel  P  But  if  he  had 
overlooked  it,  would  it  have  escaped  the 
vigilance  of  the  Court  P  Of  whom  was 
the  Court  at  tbat  time  composed  P  It  is 
sufficient  to  say  that  Lord  Kenyon  was  the 
Chief  Justice;  and  Mr.  Justice  BvUer^ 
always  distinguished  as  a  most  acute 
crimmal  judge,  was  associated  with  him 
on  the  bench.  It  never  occurred  to  those 
learned  persons  that  such  an  objection 
could  be  sustained.  What  is  the  answer 
attempted  to  be  given  to  this  case  P  It  is 
said  that  the  judgment  was  a  judgment  of 
transportation,  and  could  only  have  been 
supported  by  ihe  good  counts.  The  obser- 
vation is  not  a  little  singular,  for  it  raises 
a  further  objection;  since,  according  to 
the  principle  now  contended  for,  if  all  the 
counts  haa  been  good,  the  judgpnent  would 
have  been  erroneous,  because  it  could  be 
sustained  by  only  two  of  the  counts.  It 
is  impossible,  I  think,  to  resist  the  effect 
of  this  decision. 

There  is  another  authority  which  oc- 
curred about  the  same  time,  not  quite  so 
stringent  indeed,  but  tending  in  the  same 
direction.  It  oocnrred,  I  think,  the  year 
before.  I  allude  to  the  case  of  Bio  v. 
Mct8on{a)  also  a  case  in  error.  There  was 
a  good  count,  as  it  was  contended,  and  a 
count  admitted  to  be  defective.  The  case 
was  argued  by  a  gentleman  whom  we  all 
remember,  an  acute  lawyer,  remarkably 
conversant  with  every  technicality  con- 
nected with  the  profession,  the  late  Mr. 
Marryai.  Insteaa  of  taking  this  objection^ 
he  confined  himself,  in  a  case  of  mudi 

(a)  S  T.Bi  581. 
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difficulty,  to  labonring,  with  no  little  in- 
genuity and  refinement,  the  question  with 
respect  to  the  validity  of  the  remaining 
count,  without  any  interposition  on  the 
part  of  the  Court,  or  any  attempt  on  his 
part  to  ayail  himself  of  the  point  which  is 
now  supposed  to  have  been  open  to  him, 
and  to  nave  been  fatal' to  the  judgment. 

There  was  a  case  in  the  time  of  Lord 
Eldon,  I  mean  the  case  of  Rbk  y.  HiU^(a) 
which,  though  treated  somewhat  lightly 
in  the  argument,  is,  I  think,  deserving  of 
your  Loniships'  serious  attention.  The 
prisoner  was  tried  at  the  assizes  for  ob- 
taining money  nnder  false  pretences ;  the 
indictment  contained  several  counts ;  he 
was  found  guilty,  and  sentence  was  passed 
upon  him.  The  judgment  was  jo^eneral 
upon  the  whole  record.  The  sufficiency  of 
the  indictment  was  reserved  for  the  con- 
sideration of  the  judges.  One  of  the 
counts  was  decided  to  be  bad ;  so  that  in 
that  case,  a  highly  penal  case,  there  was 
a  general  judgpooent  with  one  defective 
count.  A  writ  of  error  would,  therefore, 
according  to  the  doctrine  now  dbntended 
for.  have  prevailed.  What .  ought  the 
judges,  then,  upon  that  supposition,  to 
have  done  P  A^r  deciding  the  question 
as  to  the  sufficiency  of  the  count  in  favour 
of  the  prisoner,  they  ought,  as  a  matter  of 
course,  to  have  recommended  a  pardon. 
They  did  not,  however,  interfere,  and  the 
judgment  was  carried  into  efiect. 

These  authorities  must,  I  think,  satisfy 
your  Lordships  of  the  correctness  of  the 
rule  laid  down  by  the  learned  judges.  It 
has  received  the  sanction  of  Lora  HoU, 
one  of  the  most  eminent  of  our  judges ;  it 
has  the  express  authority  of  Lord  Mant^ 
fidd,  with  the  concurrence  of  the  rest  of 
(he  Court  in  its  favour;  it  has  been  re- 
peatedly confirmed  since  that  period ;  and, 
although  frequent  opportunities  have  oc- 
curred for  that  purpose,  it  has  never 
before  been  callea  in  question,  but  has 
always  been  considered  as  a  settled  and 
established  rule  of  law. 

Some  difficulties  have  been  suggested, 
to  which  it  is  supposed  the  rule  would 
give  rise,  and  to  which  I  shall  for  a 
moment  advert.  One  was,  the  difficulty 
which  might  occur  in  the  case  of  a  pMrdon 
as  to  a  part  of  the  charge.  It  is  not 
necessary  for  me  to  make  a  single  observa- 
tion upon  this  objection ;  because  all  the 
jud|;es,  even  those  who  dissent  from  the 
majority,  consider  that  there  is  nothing  in 
it.  This  supposed  difficulty  would  equallv 
arise  in  the  case  of  an  indictment  witn 
several  counts,  where  all  of  them  were 
good.  The  argument,  thel^fore,  proves 
too  much.  There  is  no  ground  for  the 
objection. 

(a)  Rum  &  Ry.  190. 


Another  point  which  was  insisted  upon, 
was  t^e  difficulty  in  which  a  party  would 
be  placed  in  pleading  (mtrefoie  eonviei. 
This  has,  I  think,  received  a  satisfactory 
answer  from  the  learned  jud^^.  In  cases 
of  this  nature  the  sole  question  is  as  to  the 
identity  of  the  offence.  It  is  a  question  of 
evidence,  viz.,  whether  the  earpuB  deUeH 
of  which  the  party  was  before  convicted  is 
the  same  as  that  on  which  the  second 
indictment  is  framed?  That  is  a  fact  to 
be  established  by  evidence.  The  rule  will 
not  be  at  all  affected  by  the  present  case. 

But  it  is  said  there  has  been  no  express 
decision  upon  the  point  in  controversv ;  it 
is  now  for  the  first  time  presented  for 
adiudicatiou  ;  it  cannot,  therefore,  be  con- 
sidered as  settled.  If  a  question,  then,  be 
80  clear,  so  well  establiahed,  that  no  per- 
son, whether  attorney,  counsel,  or  judge, 
ever  entertained  a  doubt  respecting  it ;  if 
it  has  been  uniformly  actea  upon,  and 
constantly  recognised;  is  it  to  be  said, 
because  it  has  not  been  the  subject  of  ex- 
press decision,  that  it  is  therefore  not  to 
oe  considered  as  part  of  the  settled  law  of 
the  land  P  The  argument  would  lead  to 
ihis  singular  conclusion,  that  the  more 
free  from  doubt  any  point  might  be  con- 
sidered by  the  profession,  the  more  un- 
certain it  would  Decome,  because  it  would 
be  less  likelv  to  be  called  in  question,  and 
less  likely,  therefore,  to  become  the  subject 
of  any  express  decision.  For  many  of  the 
doctnoes  and  principles  which  form  part 
of  the  acknowledged  law  of  the  land  you 
would  look  in  vain  for  any  direct  decision. 
Usage,  admitted  practice,  recognition,  are 
evidence  of  what  the  law  is.  These  are 
the  foundations  upon  which  the  common 
law  rests.  It  has  been  admitted  through- 
out this  case,  that  never,  till  the  present 
occasion,  has  any  doubt  been  expressed 
upon  the  question.  It  is  stated  oy  the 
learned  Baron,  that  he  had  always  con- 
sidered it  to  be  a  settled  and  well-esta- 
blished rule,  and  that  it  was  with  surprise 
he  heard  it  disputed  at  your  Lordships* 
bar.  No  case  has  been  cited,  no  authority 
referred  to,  no  diotwn,  no  text-writer,  for 
the  objection  which  has  now  for  the  first 
time  been  contended  for  in  this  extra- 
ordinary case. 

I  earnestly  advise  your  Lordships,  there- 
fore, to  recognise  and  adopt  the  opinion  of 
the  judges.  On  a  Question  of  this  nature, 
a  point  of  technical  law  with  which  they 
are  every  day  and  every  hour  conversant, 
when  you  find  a  ^preat  majority  of  those 
learned  persons,  with  that  eminent  lawyer 
the  Laru  Chief  Ju$Hce  of  the  Common 
Pleas  at  their  head,  pronouncing  a  distinct 
opinion,  nothing  but  a  case  h>ee  from  all 
doubt,  a  oonviction  amounting  to  cer- 
tainty, can  (may  I  venture  to  say  P)  justify 
your  Lordships  in  rejecting  such  authority. 
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It  k  on  these  grounds,  for  the  reasons 
which  I  have  stated,  on  the  ground  of  the 
uniform  recognition  of  this  principle  as  an 
admitted  principle,  and  from  the  confi- 
dence you  cannot  fail  to  place  in  the 
opinions  to  which  I  have  referred,  that  I 
counsel  you  to  resist  this  objection.  I 
shall  trouble  your  Lordships  no  ftirther 
upon  this  pctft  of  the  case. 

My  Lords,  with  respect  to  the  other 
objections,  it  is  hardly  necessary  to  say  a 
word ;  and  for  this  obvious  reason,  that  all 
the  judges  have  concurred  in  opinion  that 
they  cannot  be  sustained.  To  one  of  those 
objections,  however,  I  shall  very  shortly 
advert,  because  I  believe  my  noble  and 
learned  friend,  the  Chief  Justice  of  the 
Queen's  Bench,  entertains  a  strong  opinion 
upon  it.  The  objection  to  which  I  refer  is 
that  which  relates  to  the  Jury,  the  chal- 
len^  to  tbe  array.  The  Oourt*  below  has 
decided  that  the  challenge  to  the  array 
cannot  be  supported.  The  judges  whom 
ou  have  consulted  upon  tnis  occasion 
lave  come  unanimously  to  the  same  con- 
clusion. 

My  Lords,  if  you  look  into  our  law 
books,  you  will  find  that  the  challenge  to 
the  array  is  only  allowed  on  account  of 
some  objection  arising  out  of  the  position 
or  conduct  of  the  sheriff  or  other  officer  by 
whom  the  jury  is  returned.  If  the  sheriff 
is  unindifferent — to  use  the  legal  expres- 
sion— ^if  he  is  not  equal  between  the 
parties,  that  is  a  ground  of  challenge  to 
the  array.  If  he  is  guilty  of  any  default 
in  returning  the  jury,  that  also  is  a  ground 
for  this  species  of  challenge.  Those  are 
the  only  grounds  of  challenge  to  the  array. 
They  are  of  a  personal  nature,  and  are 
confined  to  the  sheriff  or  other  officer, 
whoever  he  may  be,  by  whom  the  jury  is 
returned.  But  in  this  case,  there  is  no- 
thing on  the  record  that  imputes  anything 
whatever  to  the  sheriff.  He  is  not  stated 
to  be  unindifferent.  He  is  not  stated  to 
have  committed  any  fault.  It  is  not  sug- 
gested that  he  is  not  equal  between  the 
parties,  or  that  he  has  been  guilty  of  any 
misconduct.  There  is  nothing,  therefore, 
upon  this  record,  which,  according  to  the 
law  as  laid  down  by  our  best  wriSffs,  can 
give  a  right  of  challenge  to  the  array. 
There  is  no  warrant  or  authority  for  ex- 
tending the  challenge  beyond  the  limits 
which  I  have  stated.  Suppose,  as  it  was 
put  by  the  learned  Chief  Justice^  the 
challenge  to  the  array  were  allowed,  the 
writ  would,  according  to  the  established 
rule,  be  sent  in  that  case  to  the  coroner. 
What  would  the  coroner  doP  He  must 
take  preciselv  the  same  course  that  has 
been  pursued  by  the  sheriff.  He  could 
not  deviate  {W)m  it.  It  is  said  that,  if  this 
book  be  defective,  recourse  may  be  had  to 
the  book  of  the  preceding  year.     I  am 


satisfied,  upon  the  oonstruotion  of  the 
Act»  that  such  a  course  would  be  impoa- 
sible.  When  no  book  has  been  made  up, 
then  the  Act  gives  a  power  to  refer  to  and 
adopt  the  last  preoedmg  book.  But  when, 
as  in  this  instiuice,  a  book  has  been  made 
up,  the  case  is  not  within  the  Act  of  Par- 
liament, and  you  are  not  entitled  to 
select  the  jury  ftpom  the  former  book.  It 
is  further  to  be  observed,  that  it  is  scarcely 
possible,  considering  the  number  of  jorv- 
men  whose  names  are  contained  in  the 
jury-book  for  the  city  of  Dublin,  to  sup- 
pose that  mistakes  must  not  constantly 
occur;  and  the  consequence,  ther^ore, 
would  be,  if  you  were  to  proceed  accord- 
ing to  the  course  now  suggested*  that 
when  you  came  to  examine  the  former 
book,  you  would  find  that  also  defective, 
so  as  to  render  it  necessaiy  to  go  still 
further  back,  until  you  discovered  a  book, 
if  })06sible,  firee  from  objection.  It  is 
obvious  that  such  a  course  of  proceeding 
would  be  wholly  impracticable. 

But,  we  are  asked,  is  there  to  be  no 
remedy  In  a  case  of  this  nature? — I  am 
far  from  being  satisfied  that  the  Court 
might  not  have  applied  a  remedy.  If  not, 
it  is  a  defect  occasioned  by  the  change  in 
the  jury-law,  and  recourse  must  be  had  to 
the  legislature.  The  only  question  now 
before  us  is,  whether,  according  to  the 
existing  law,  the  challenge  to  the  arr^ 
can  be  applied  in  a  case  of  this  nature.  Li 
this  the  remedy  which  the  law  has  pointed 
out  for  a  defect  of  this  kind  P  I  am  satis- 
fied that  it  is  not ;  there  is  no  principle  or 
authority  to  warrant  it.  To  decide  in 
favour  of  the  objection  would  be  to  make 
the  law,  not  to  expound  it.  I  should  not 
have  addressed  myself  at  all  to  this  point, 
had  it  not  been  for  the  sincere  respect 
which  I  entertain  for  my  noble  and  learned 
friend  (Lord  Demnan).  The  learned 
judges  have  pronounced  a  unanimous 
opinion  uppn  it,  corresponding  with  the 
decision  of  the  Court  below ;  and  I  must 
say,  with  all  the  deference  due  to  my  noble 
and  learned  friehd,  to  his  character  and 
station,  that  I  think  no  reasonable  doubt 
can  be  entertained  respecting  it. 

Passing,  then,  from  this  part  of  the  case 
to  the  several  subordinate  questions  upon 
which  the  learned  judges  have  expressed 
their  unanimous  opinion,  I  have  no  reason 
to  think  that  any  of  my  noble  and  learned 
friends  differ  upon  these  points  from,  those 
learned  persons;  and  I  shall,  therefore, 
not  enter  into  any  diBcussion  upon  them. 
With  respect,  for  instance,  to  the  discon- 
tinuance, the  answer  given  by  the  Chief 
Justice  is  satisfactory  and  sufficient.  How 
could  the  continuance  be  entered  up,  con- 
sistently with  the  provisions  of  the  Act  of 
Parliament  P  I  will  not  undertake  to  say 
whether  a  discontinuance,  in  a  criminal 
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ease,  would  be  cored  by  appearanoe. 
There  is  an  authority,  howeTer,  to  that 
effect,  which  one  of  my  noble  and  learned 
friends  supplied  nie  with  during  the 
course  of  the  argument.  I  will  not  enter 
into  the  consideration  as  to  whether  or 
not  it  is  necessary  that  continuances  in 
criminal  cases  should  be  entered  up  after 
verdict.  There  is  authority  to  show  that 
in  civil  cases  this  is  not  necessary.  I  pass 
over  these  points,  because  I  consider  the 
answer  given  by  the  learned  judges  to  be 
conclusive. 

Then,  my  Lords,  as  to  the  plea  in 
abatement,  and  the  demurrer  to  that  plea, 
no  person  at  all  acquainted  with  the  rules 
of  pleading  in  criminal  or  civil  cases  can 
doubt  that  the  plea  of  abatement  is 
altogether  vicious. 

Again,  as  to  another  point,  a  subordi- 
nate point,  namely,  as  to  the  manner  of 
swearing  the  witnesses  before  the  grand 
jury;  the  Act  of  Parliament  under  the 
authority  of  which  this  was  done  speaks 
of  a  general  inconvenience,  and  it  applies 
a  general  remedy ;  it  makes  use  of  the 
word  *'  all,"  and  the  only  question  upon 
the  construction  of  the  Act  is,  whether  its 
operation  is  to  be  limited  because  the 
terms  are  not  equally  comprehensive  when 
the  legislature  points  out  the  mode  in 
which  the^  provisions  of  the  Act  are  to  be 
carried  into  effect.  It  is  clear  to  me  that 
it  is  not. 

My  Lords,  there  are  no  other  points 
that  at  present  occur  to  me  as  requiring 
to  be  noticed.  I  have  submitted  to  you 
the  reasons  why  I  think  this  judgment 
ought  to  be  sustained.  I  am  satisfied  that 
you  will,  without  difficul^,  concur  in  the 
opinion  delivered  by  IJer  if^jesty's  judges 
upon  those  points  on  which  they  are 
agreed ;  and  I  cannot  bring  myself  to  the 
conclusion,  that,  on  the  remaining  ques* 
tion,  respecting  which  the  great  majority 
of  the  judges  nave  expressed  a  clear  and 
decided  opmion,  and  which  has  been  met 
only  with  expressions  of  doubt  and  diffi- 
culty  on  the  part  of  those  who  difier  from 
them,  you  will,  in  opposition  to  such  a 
weight  of  authority,  yield  to  those  doubts, 
and  give  your  sanction  to  the  objections 
which  have  been  raised  against  the  judg- 
ment of  the  Court  below. 

Lord  Bkougham  :  My  Lords,  I  must 
begin  by  expressing  the  great  satisfaction 
which  I  have  received  from  the  able 
assistance  given  to  this  house  by  the 
answers  of  the  learned  judges  to  the 
questions  proposed  to  them.  It  vras  a  fit 
and  proper  course  to  call  in  th  3ir  assist- 
ance in  disposing  of  this  case.  We 
adopted  that  course  without  any  regard  to 
the  supposed  difficulty  of  the  questions 
likely  to  be  raised  before  us.  Indeed,  no 
knowledge  had  then  been  obtained  by  us 
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that  any  matter  of  difficulty  or  nicefcy 
would  arise  in  the  course  of  the  argu- 
ment ;  bat  we  called  in  the  judges  because 
the  cause  was  one  of  great  public  impor- 
tance ;  it  was  a  Government  prosecution ; 
it  regarded  an  extensive  conspirairjr 
against  the  peace  of  the  realm ;  above  all, 
it  was  a  political  question,  and  one  ex- 
citing g^at  temporary  interest  among  the 
parties  which  divide  the  country,  and 
which  also  divide  the  two  branches  of  the 
legislature.  Nothing,  t)ierefore,  could  bo 
more  desirable  than  that  we  should,  as  far 
as  was  possible  consistently  with  our  duty, 
call  in  the  aid  of  the  learned  judges,  and 
ask  them  how  the  points  of  law  which 
might  arise  before  us  would  be  regarded 
and  dealt  with  by  them  sitting  in  their 
own  courts ;  those  courts  from,  which  are 
excluded  all  access  to  party  feelings, 
whether  of  the  one  class  or  the  other ;  and 
all  bias,  whether  from  popular  influence 
or  the  authority  of  the  executive  power  ; 
those  judges  who  are  placed  by  their 
exalted  position  and  unsullied  character 
above  any  such  vulgar  control,  who 
occupy  unmoved  and  serene  those  elevated 
heights, 

"  Despicere  unde  queas  alios  passimque  videre 
Errare,  at  que  yias  palanteis  qusererevits." 

We  have  had  the  benefit  of  their  help — 
valuable  in  all  cases — in  a  case  like  the 
present,  inestimable. 

I  agree,  however,  that  we  are  not  at  all 
bound  by  the  opinions  thus  ^ven.  We 
do  not  refer  the  question  to  their  decision ; 
we  only  ask  them  how,  elsewhere,  and  by 
other  judges  than  ourselves,  of  great 
learning  and  large  ex^rienoe,  and  per- 
fectly fiee  from  aU  bias,  certain  pomts 
would  be  regarded  and  disposed  of ;  and 
we  take  their  answers  not  as  our  rule,  or 
even  as  our  guide  perhaps,  but  certainly 
as  entitled  to  the  greatest  attention,  and 
as  a  most  useful  help  to  make  our  going 
over  a  ground,  confessedly  slippery,  satis- 
factory and  safe. 

But  I  will  go  a  step  further ;  because  I 
have  heard  it  said  that  precedents,  which 
might  bind  a  Court  below,  are  not  there- 
fore binding  on  a  court  of  error ;  and  it  Is 
suggested  £at  some  points,  never  having 
been  decided  by  such  a  supreme  Court, 
mavnow  be  determined  and  disposed  of 
differentlv  from  their  determination  in 
courts  subject  to  our  review.  With  this 
doctrine  I  am  unable  to  go  ftlong-  Ad- 
mitting in  its  fullest  extent  the  difference 
between  a  decision  or  a  precedent  in  a 
court  whence  appeal  lies,  and  a  court  of 
the  last  resort,  I  consider  it  as  clear  thai 
the  highest  Court  is  bound  to  view  with 
the  utmost  respect  the  practice,  and  the 
decisions,  and  the  precedents  in  the  courts 
below,  as  evidecce  of  the  law  which  we 
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SB  well  as  those  CoartB  administer;  and 
only  to  oTermle  their  decision  when  we 
fina  it  clear,  beyond  all  doubt,  that  they 
haye  mistaken  the  law.  The  difference  is 
this  between  them  and  ns;  between  the 
snpreme  Court,  and  a  Court  from  which 
lies  an  appeal  —they  ipight  be  convinced 
that  their  own  former  decisions  were 
erroneous,  and  yet  might  feel  bound  by 
their  own  precedents ;  though  cases  are 
not  wanting  where  they  haye  got  rid  of 
those  precedents  and  oyerruled  them,  but 
those  are  rare ;  whereas  we  are  not  bound 
at  all  when  we  see  manifest  error  in  the 
precedents  cited,  any  more  than  when  we 
see  manifest  error  in  the  particular  case 
at  bar  on  which  those  precedents  are 
brought  to  bear;  but  then  our  opinion 
must  be  quite  clear  that  the  error  has  been 
committed ;  else  a  uniform  course  of  pre- 
cedents must,  generally  speaking,  be 
admitted  \o  make  the  law  to  us,  as  well  as 
to  the  Courts  below.  By  a  sinffle  prece- 
dent, a  single  decision,  we  mignt  not  be 
goyemed ;  while  they,  generally  speaking, 
would  be.  Bjr  a  course  of  precedeots,  a 
course  of  decisions,  and  the  long-preyail- 
ing  opinion  of  the  judges  and  of  the  pro- 
fession, we,  as  well  as  they,  must  be 
bound ;  and  it  would  be  yery  difficult  to 
suppose  a  case  of  error  so  clear,  so  mani- 
fest, as  would  suffice  to  make  us  deyiate 
from  a  oourse  long  and  generally  pursued 
by  the  Courts  below. 

That  such  has  been  the  opinion  of  the 
profession  and  of  the  judges,  and  that  so 
general  and  uniform  has  been  the  course 
of  practice  in  the  courts  of  criminal  juris- 
diction of  this  country  upon  the  most 
important  question  now  before  us,  that 
raised  by  the  third  and  eleyenth  questions 
submitted  to  the  learned  judges — I  feel 
it  quite  impossible  to  doubt.  Here  is  a 
point,  as  it  were  a  point  of  fact,  upon 
which  the  best  evidence  we  can  have  is 
the  report  on  it  of  those  learned  judges 
so  long  and  po  largely  engaged  in  ad- 
ministering the  criminal  law; — lawyers 
who,  like  the  Chief  Justice  of  the  Common 
Pleas,  have  for  fifteen  years  sat  upon  the 
bench ;  who,  like  another  learned  judge, 
haye  been  constantly  engaged  for  forty 
years  in  courts  of  criminal  jurisdiction; 
or,  like  a  third  learned  judge,  for  above 
half  a  century :  all  of  these  testify  that  the 
opinion  of  the  profession,  ^nd  in  conformity 
'  therewith,  the  practice  of  the  Courts,  has 
been  to  consider  a  general  judgment 
authorised  by  the  law  us  good,  which  is 
given  generally  upon  an  indictment  con- 
sisting of  several  counts,  whereof  one  or 
more  were  bad,  provided  one  or  more  be 
good ;  and  that  no  difference  can  be  taken 
between  a  case  whore  the  punishment  is 
fixed  by  law,  and  one  where  it  is  left  to 
the  judge's  discretion.    To  this  practice 


other  judges  bear  the  same  unequivocal 
testimony  with  those  three  whom  I  have 
cited.  Those  learned  judges  agree  in 
holding  that  the  sentence  pronounced  ifl 
not  to  be  taken  as  the  aggregate  amount 
of  the  several  sentences  on  each  one 
count,  but  as  one  sentence  on  the  offence, 
differently  charged  in  the  different  counts. 
Mr.  Justice  PaUe$<mB9,jB,  that  he  believes 
this  is  the  first  time  that  a  contrary  notion 
has  ever  been  ventured;  and  he  Bays, 
that  the  universally  received  opinion  has 
been  in  favour  of  the  proposition,  or  rather 
assumption  (for  it  never  was  drawn  into 
any  controversy),  that  one  good  count 
would  sustain  a  general  judgment  on  the 
whole  indictment. 

But  it  is  material  to  observe  that  Mr. 
Baron  Pa^he  himself,  who  dissents  from 
the  opinion  of  the  great  minority  of  his 
brethren,  does  not  dispuie  this ;  indeed,  he 
seems  in  terms  to  aamit  it.  Ever  since 
he  came  into  the  profession,  he  sa;;fs,  the 
distinction  between  civil  and  criminal 
cases  in  this  respect  has  been  considered 
by  him  to  be  a  well-established  and  settled 
rule.  He  adds,  that  it  was  with  some 
surprise,  certainly,  that  he  heard  the 
proposition  disputed  at  our  bar  in  this 
case,  for  the  first  time  in  his  professional 
life.  Though  he  doubts  the  correctness 
of  the  rule  to  the  extent  stated,  he  does 
not  at  all  deny  or  even  doubt  the  existence 
of  the  rule;  he  only  doubts  whether  it 
may  not  have  been  carried  too  far,  by 
some  misunderstanding  of  the  dicta  of 
judges  in  dealing  with  motions  in  arrest 
of  judgment. 

By  the  great  majority  of  the  learned 
judges  the  existence  of  the  rule  is  not 
merely  admitted,  indeed  by  all  except  Mr. 
Justice  OoUmaUy  who  says  nothing  distinct 
on  this  point,  but  all,  with  two  exceptions, 
(most  respectable  exceptions,  doubtless), 
agree  in  holding  the  rule  to  declare 
correct^  the  law  upon  the  subject.  Mr. 
Baron  ra/rhe  is  the  only  one  who,  at  greaS 
length,  enters  into  objections  against  it. 
But  it  is  to  be  remembered,  that  while 
the  other  judges  have  given  a  clear  and 
unhesitating  opinion  the  other  way,  the 
learned  Baron  expresses  himself  with 
much  hesitation,  and  in  the  form  more  of 
graye  doubt  than  of  a  clear  opinion.  He 
says  no  less  than  eight  several  times,  that 
he  doubts  the  position.  His  language  is  this: 

"  I  cannot  help  doubting,  to  say  the  least ; " — 
"  I  am  inclined  to  pause,  and  to  donbt  whether  I 
ought  to  answer  the  question  in  the  affirmatiye.*' 

After  going  through  the  cases,  he 
says: — 

"  The  result  of  this  examination  is  thIU  I  donbt 
whether  the  rpceived  opinion — (that  he  admits 
to  he  the  received  opinion) — is  so  established 
hy  usage,  thouffh  ^nerally  entertained,  as  to 
compel  its  adoption  in  the  present  case.*' 
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Again  he  says : 

''I  feel  to  mnck  doobt,  that  I  cannot  bring 
myself  to  concur  with  the  majority  of  the 
jodges," 

Finally,  he  concludes  by  giving  his  own 
opinion  m  the  negative ;  bat  adds : 

**  I  can  by  no  means  say  that  I  am  free  from 
doubt," 

in  consequence   of   the  majority  of  his 
leftrned  brethren  differing  irom  him. 

Now  it  mnst  be  observed,  that  the  fact 
of  these  doubts  not  existing  in  the  opinion 
of  the  greater  part  of  the  learned  judges 
^ves  that  opinion  a  greater  weight ;  and 
that  the  doubt  expressed  by  the  learned 
Baron  to  a  certain  degree  cUminishes  the 
weight  of  the  authority  of  his  contrary 
opinion. 

The  judges  have  unanimously  held  two 
of  the  counts,  the  sixth  and  seventh,  to  be 
invalidly  framed,  and  insufficient  to  sup- 
port a  judgment.  I  feel  the  greatest  re- 
luctance to  differ  with  these  learned 
persons,  but  I  am  bound  to  state  the 
inclination  of  my  opinion.  Their  argu- 
ments, as  delivered  by  the  learned  Chief 
JutUee,  have  &iled  to  satisfy  me  that  an 
offence  is  not  set  forth  with  sufficient 
certainty  and  precision  in  these  two  counts. 
Perhaps  I  ought  rather  to  say,  that  I 
retain  so  much  doubt  (taking  the  lang^uage 
of  the  learned  Baron  upon  another  point) 
as  to  feel  unable  to  agree  with  them, 
because  the  Latin  form  of  the  word 
••  frightening,*'  or  impressing  with  terror 
or  fear,  seems  auite  precise,  and  the 
object  to  be  gainea  by  such  use  of  intimi- 
dation, or  frightening,  or  fear,  seems  to 
show  against  whom  the  fear  must  be 
intended  to  operate.  A  change  in  the 
government  and  constitution  could  only 
be  obtained  either  from  Parliament,  or  in 
spite  of  Parliament;  if  from  Parliament 
then  the  fear  must  be  impressed  on 
Parliament;  if  not  from  Parliament,  then 
large  meetings  for  obtaining  such  changes 
otherwise  than  by  Parliament,  whether 
with  or  without  the  use  of  terror,  are  un- 
lawful. But  I  mention  these  as  grounds 
of  doubt,  rather  l^nof  any  m)inion  which 
I  have  formed ;  and  when  I  find  all  the 
learned  judges,  who  have  had  so  very 
much  ffreater  experience  in  courts  of 
criminal  jurisdiction  than  any  I  ever  can 
have  had,  entertain  a  clear  opinion  the 
other  way,  I  am  bound  to  suppose  that 
I  am  wrong  in  my  doubts,  and  I  can  in 
no  way  set  up  my  opinions  against  theirs ; 
my  inexperienced  judgment  upon  such  a 
point,  against  their  experienced  and  clear 
opinion :  and  I  should  say  the  very  same 
thing,  if  upon  the  other  part  of  tne  case 
to  which  1  have  referred,  that  of  the 
answer  to  the  third  and  eleventh  questions, 
1  felt  inclined  to  doubt  with  the  learned 


Baron  (who  only  donbta),  when  seven 
judges  hold,  a  clear,  undoubting,  and 
unhesitating  opinion  the  other  way:  I 
should  certainly  in  that  case  have  no  con- 
fidence in  my  own  doubts ;  and,  if  called 
upon  to  look  at  the  doubts  of  that  learned 
Baron,  I  should  set  against  these  doubts 
the  dear,  and  unhesitaiiiig,  and  undoubt- 
ing opinion  of  his  seven  learned  brethren. 

But  it  is  wholly  immaterial  to  what 
opinion  I  may  have  arrived  upon  the  sixth 
and  seventh  counts,  because  the  point 
stated  in  the  third  and  eleventh  questions 
is  sufficiently  raised  by  the  finding  of  the 
jury  upon  the  first  four  counts  being 
allowed  to  be  bad  ;  and  I  entirely  concur 
in  the  opinion  expressed  by  all  the  learned 
judges,  that  these  findings  cannot  be 
supported.  My  noble  and  learned  friend 
reminds  me  that  the  noUe  proaegui  upon 
the  fourth  sets  it  right ;  but  one  is  enough. 
Now,  it  is  clear  that  a  bad  finding  upon  a 
good  count  is  equally  incapable  of  sup- 
porting any  judgment  with  a  good  finding 
upon  a  bad  count.  Therefore,  the  point 
in  the  third  and  eleventh  questions  which 
your  Lordships  have  put  is  as  well  raised 
by  the  finding  on  these  first  three  or  four 
counts  being  held  bad,  though  the  counts 
themselves  be  good,  as  it  is  by  the  sixth 
and  seventh  counts  being  held  bad,  on 
which  sixth  and  seventh  counts  the  find- 
ings are  not  objected  to. 

I  come,  therefore,  to  the  point,  and  the 
only  point,  of  diO'erence  among  the  learned 
judgCNs;  namely,  that  raised  in  these  two 
questions,  the  third  and  the  eleventh ;  and 
I  have  already  stated  the  great  difficulty 
which  I  should  have  on  such  a  point  as  this, 
a  practical  point,  in  differing  with  the  clear 
and  unhesitating  opinion  of  so  large  a 
proportion  of  the  learned  judges ;  testified 
also,  in  common  with  them,  by  the  learned 
Baron  himself  to  be  the  opinion  of  the 
profession,  and  one  which  has  been  acted 
upon  by  all  the  Courts.  But  my  opinion, 
in  fact,  goes  entirely  along  with  theirs, 
and  would  be  the  same  were  I  deciding 
the  causes  without  their  assistance. 

In  approaching  this  question,  the  first 
thin^  which  strikes  us  is  that  prevailing 
opinion  stated  by  all  the  learned  judges 
as  quite  universal  in  the  profession,  and 
admitted  to  be  so  even  by  those  who  dissent 
from  the  conclusion  at  which  their  bre^ 
thren  have  all  arrived ;  insomuch  that  Mr. 
Baron  Parke  cannot  avoid  recording  the 
feeling  of  surprise  with  which  his  mind 
was  impressed  upon  hearing  its  soundness 
for  the  first  time  questioned  at  your  Lord- 
ships* bar.  But  it  is  not  merely  the  pre- 
vailing opinion  against  which  we  must 
run,  if  we  declare  that  it  is  all  error  and 
delusion ;  the  practice  has  been  conform- 
able to  the  opinion.  Can  anything  be  more 
desirable  than  that  this  practice  should,  if 
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poBsible,  bo  upheld  and  coimtenanced  P 
Can  anvthin^  oe  more  undesirable  than 
to  declare  it  all  wrong  P  I  will  go 
further :  can  anything  be  more  appalling 
than  the  course  recommended  to  us,  of 
declaring,  by  this  clay's  judgment,  that 
in  all  those  cases  without  number,  in 
which,  on  verdict  with  several  counts, 
one  whereof  only  is  bad,  sentences  have 
been  passed  generally  and  those  sen- 
tences executed,  every  one  of  them  must 
have  been  reversed  and  no  execution  done 
thereupon,  had  a  writ  of  error  brought 
them  before  the  tribunal  of  the  last 
resort  P  I  must  confess  mv  insuperable 
reluctance  to  join  in  such  a  proceed- 
ing, and  put  forth  such  a  declaration  of 
the  law.  I  must  see  far  more  clearly  that 
all  has  been  error  and  delusion  below, 
before  I  can  so  declare  it ;  I  must  see  far 
more  serious  inconvenience  as  incident  to 
the  practice  so  established  and  so  sanc- 
tioned, before  I  can  consent  to  incur  the 
inconveniences  of  such  a  reversal ;  and  I 
must  have  more  than  doubts,  even  grave 
doubts,  on  my  mind,  to  justify  such  a  step. 
And  when  I  find  the  sages  of  the  law,  m 
whose  hands  its  administration  is  now 
placed,  pronouncing,  by  so  large  a  majority 
of  their  number,  a  clear  opinion,  delibe- 
rately formed,  that  the  universal  doctrine 
is  sonnd,  and  the  general  practice  right — 
it  is  not  because  one  of  that  number, 
how  respectable  soever,  feels  difficulty  in 
concurring  with  them,  and,  "  cannot  help 
doubting,"  and  is  "induced  to  pause," 
and  then  gives  a  doubting  opinion  the 
other  way,  that  I  can  go  along  with  him 
in  pronouncing  his  learned  brethren,  and 
his  equally  learned  predecessors,  all  to  be 
in  the  wrong,  and  tne  practice  of  ages  to 
be  unsanctioned  bv  the  law  of  the  land. 

But  it  is  said  that  the  opinions  which 
these  learned  judges  themselves  have 
expressed  of  the  practice,  and  which  their 
venerable  predecessors  have  before  them 
given  upon  this  point,  must  be  received 
with  qualification.  And,  first,  we  are  told 
that  the  case  is  so  far  new  as  to  have  never 
been  decided,  at  least  upon  argument 
raising  and  supporting  the  point.  On 
which  I  take  leave  to  ask,  how  much  of 
the  known  and  admitted  law  of  this 
country,  in  which  the  books  abound  and 
by  which  the  Courts  are  gnided,  would  be 
struck  out  and  cease  to  rule  ua,  were  all 
struck  out  on  which  no  decision  has  ever 
been  formally  pronounced?  A  doctrine 
may  be  without  any  decision  to  support  it 
expressly,  because  it  never  has  been 
denied ;  it  may  rest  on  no  cases  but  on  the 
common  understanding  of  the  profession, 

Erecisely  because  it  never  has  been 
rought  into  doubt.  Again,  when  it  is 
said  of  Eome  cases  quoted,  '*the  point 
never    was    made,    the    objection    never 


taken,"  I  answer,  first,  that  we  now  know 
what  would  have  been  its  fate  if  taken. 
We  have  the  mi^rity  of  the  Court  here 
present,  which  decided  some  of  those  very 
cases ;  the  objection  has  before  them  now 
been  taken ;  before  them  argued ;  by  ihem. 
disposed  of :  and  therefore  it  is  no  specu- 
lation upon  probability,  but  a  positive 
fact,  of  necessity  true,  that  if  that  reiy 
objection  had,  in  those  very  cases  cited, 
been  urged  before  the  Courts  below,  in 
those  courts  it  would  have  been  overmled ; 
and  this  remark  with  which  I  am  now 
dealing,  in  impeachment  of  the  authority 
of  those  cases,  would  therefore  have  been 
displaced. 

But  I  answer  further,  that  whether 
taken  at  the  bar  or  not,  really  signifies 
nothing ;  for  it  was  the  bounden  <mtj  of 
the  Court  to  take  it,  as  the  facts  raising 
it  lay  upon  the  very  surface,  as  my  noble 
and  learned  friend  has  well  observed ; 
and  it  was  their  bounden  duty  to  refuse 
affirming  a  sentence  which  was  exposed 
to  so  manifest  and  patent  an  objection. 
They  could  not  have  affirmed  the  sentence 
without  admitting  that  they  themselves 
would  have  pronounced  it,  and  that  they 
themselves  concurred  in  its  legal  validity. 

But  then  it  is  said  that  this  observation 
applies,  in  a  certain  degree,  to  decisions 
given  upon  motions  in  arrest  of  judgment 
onhr; — and  that  these,  standing  upon  a 
different  footing  from  decisions  on  writs 
of  error,  have  not  the  same  weight  as 
authorities. 

Now,  I  answer,  first,  that  some  of  the 
cases  to  which  I  refer  are  upon  writs  of 
error,  and  not  upon  arrest  or  judgment; 
a  topic  to  which  my  noble  and  learned 
friend  has  already  referred;  secondly, 
I  answer,  that  I  cannot  go  along  with 
those  who  give  no  weight  to  the  decisions 
on  motions  in  arrest  of  judgment.  I  hold 
them  as  evincing,  and  as  very  clearly  and 
very  certainly  evincing,  the  opinion  of 
the  Court  on  the  point ;  as  showing,  and 
very  clearly  showing,  that  the  same  Court 
would  have  given  the  same  judgment  had 
the  matter  come  before  it  in  error  on  tiie 
record  of  the  judgment,  and  not  hj  way 
of  motion  to  arrest  it.  My  reason  is  this 
—that  I  cannot  conceive  any  course  more 
absurd,  and  therefore  more  difficult,  not 
to  say  impossible,  for  a  Court  to  take, 
than  the  one  which  these  Courts  are  by 
this  argument  supposed  to  have  taken; 
nay,  mastnecesf«arily  be  admitted  to  have 
taken,  if  the  distinction  now  pressed,  and 
with  which  I  am  dealing,  is  of  any  avail 
in  the  argument.  For,  to  what  does 
it  amount  P  Neither  more  nor  less  than  to 
this — that  the  judges,  in  refusing  the 
motion  in  arrest  of  judgment,  say: 
*•  We  will  not  arrest  the  judgment,  but 
we  will  pronounce  a  judgment  which  is 
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nangbt,  and  whioh  we  know  a  Court  of 
Error  must  reverse  ag  a  matter  of  coarse. 
We,  in  the  King's  BJlicb,  will  not  arrest ; 
bat  on  tbe  otber  side  of  tbat  wall,  tbe 
Ooort  of  Excbequer  Cbamber  will  reverse 
tbe  judgment  we  give."  Observe,  tbe 
course  taken  on  these  motions  is  not 
said  to  have  been  to  refuse  tbe  arrest  of 
judgment,  but  to  admit  tbe  count  to 
be  properly  objected  to,  and  declaring 
it  bad,  to  enter  the  judgment  on  the  other 
counts.  No  sucb  thing.  The  general 
course  was  to  keep  the  judgment  entered 
ffenerallj,  to  refuse  to  alter  tbe  entry  of 
the  judgment,  to  refuse  the  motion,  to 
confine  the  judgment  to  the  good  counts, 
and  to  refuse  entering  it  upon  the  bad. 
The  refusal  of  tbe  motion  for  the  arrest 
of  jud^ent  had  the  effect,  or  at  least  the 
intention,  of  keeping  the  judgment  en- 
tered generally  upon  all  tbe  counts, 
because  the  ground  of  tbe  reftisal  wa^ 
that  arresting  the  judgment  was  useless, 
inasmuch  as  there  were  other  good  counts 
upon  whicb  it  might  equally  have  been 
^iven  as  upon  tbe  bad  ones.  Then  the 
inference  is  irresistible,  tbat  the  court 
must  have  held  this  general  judgment  to 
be  a  judgment  upon  the  good  counts  as 
well  as  upon  the  bad  ;  on  each  and  on  all ; 
or  rather  on  each  than  on  all;  on  each 
severally,  and  not  on  all  conjointly, — a 
judgment  severable  uid  sustainable  by 
the  eood  counts  to  wbich  it  applied; — 
and  tney  must  have  held  that  it  could  not 
be  reversed  on  error,  else  they  must  have 
^pranted  the  motion,  and  confined  the 
Tudgment  to  the  good  counts.  It  is 
beyond  all  possibility  of  one's  imagination 
to  suppose  that  the  same  Court  if  sitting 
in  error— that  is,  the  Court  which  dealt 
with  the  motion  in  arrest  of  judgment 
and  refused  to  arrest  the  judgment — tbat 
that  same  Court,  if  sitting  in  error,  would 
not  have  given  the  very  same  judgment ; 
that  it  would  not  have  held  tbe  judgment 
good  which  they  refused  to  arrest. 

Let  it  farther  be  observed,  upon  this 
important  part  of  the  arfifument,  that  when 
motions  in  arrest  of  judgment  have  been 
refused,  the  Courts  nave  never  given  a 
decision  that  the  counts  objected  to  were 
bad.  They  have  only  said :  •*  Be  it  so ; 
be  they  ever  so  bad,  there  are  good 
ones,  and  that  is  enoug^b ;  and  therefore 
we  will  not  arrest  the  judgment."  Now 
in  every  case  the  badness  was  sucb  as 
could  not  be  denied.  Then  just  consider 
what  must  be  the  course  taken  by  tbe 
Courts,  had  the  law  now  for  the  first  time 
propounded  been  tbe  law  then  acknow- 
ledged and  received  by  them.  The  de. 
fondants  had  only  to  brin^  their  writ  of 
error  tbe  moment  the  judgment  was 
entered  up  gradually — as  it  most  have 
been,  because  no  decision  was  ever  given 


to  confine  it,  no  decision  was  ever  given 
to  pronounce  one  count  good  and  another 
bad,  and  to  sav  which  were  the  good 
counts  and  which  were  the  bad, — and  then 
that  judgment  on  a  writ  of  error  so 
brought  must  have  been  reversed.  But 
what  was  the  factP  We  know  it  is  ad- 
mitted on  all  hands  that  no  writ  of  error 
was  ever  brought  in  any  of  those  cases, 
before  the  present.  Can  anything  more 
demonstratively  prove  that  in  every  one 
such  case  such  was  the  opinion  of  the 
profession;  of  the  parties  as  well  as  of 
their  advisers,  and  of  the  Courts  tooP 
It  is  not  to  be  forgotten  that  we  have  the 
dicta  of  such  venerable  judges  as  Lord 
Man$field  and  Lord  Chief  Baron  Eyre^ 
distinctly  reco^izing  the  doctrine  now 
first  impeached ;  while  it  must  be  ob- 
served tnan  we  have  no  cUctum  on  the 
other  side,  no  opinion  or  authority  of  any 
text-w^ter  quoted,  and  no  case  whatever 
cited  to  support  that  doctrine. 

The  leaiiied  Baron  objects  to  some  of 
those  cases ;  he  expresses  doubts  whether 
others  do  not  go  furtber ;  all  which  cases 
and  all  which  authorities  are  on  the  side 
against  which  he  contends :  but  the  learned 
Baron — admitting  that  all  those  cases, 
whatever  weight  they  have,  throw  that 
weight  into  the  scale  agaiutit  which  he  is 
contending — supports  his  opinion,  perhaps 
I  ought  rather  to  say  his  doubts,  by  citing 
no  case,  by  citing  no  authority,  by  citing 
no  dictum^  either  of  a  judge  or  of  a  text- 
writer,  on  behalf  of  his  argument. 

Eeverting  to  Lord  Manafidd'e  dictum 
upon  the  subject,  which  I  admit  not  to  be 
a  decision,  it  may  be  questioned  whether 
be  was  correct  in  his  regret  that  tbe  law 
differed  in  civil  and  in  criminal  cases; 
because  as  long  as  juries  give  their  ver- 
dict in  the  present  way,  and  our  proceed- 
ings are  framed  upK>n  the  present  plan,  it 
is  oifiQcult  to  perceive  how  any  other  rule 
could  well  be  adopted.  But  at  all  events, 
the  manner  in  which  he  refers  to  criminal 
proceedings,  and  to  the  rule  then  esta- 
olished,  is  free  from'  all  doubt  and  all 
objection;  and  nothing  can  show  more 
clearly  than  his  language  does  how  fixed 
and  undoubted  a  principle  ho  considered  it 
to  be  in  the  criminal  law.  Indeed,  he  states 
it  as  distinctly  in  Feckke  v.  Oldham,(a)  as 
he  does  in  Orant  v.  AsUeM 

But  the  cases  decided,  wbetherin  arrest 
of  judgment  or  on  error,  naturally  deserve 
more  consideration  as  authorities  than 
these  dicta,  though  to  these  dicta  n'eat 
deference  is  naturally  due.  It  is  needless 
for  me  to  go  through  all  those  cases,  be- 
cause I  have  already  dealt  with  them,  so 
far  at  least  as  to  show  that  the  distinction 


(a)  Cowp.  275. 
{b)  Doug.  730. 

Digitized  by 


Google 


866] 


The  Queen  cbyainst  ffConneU  and  others,  1843-4. 


[856 


will  not  avail  whioh  has  been  taken  between 
the  decisions  on  arrest  of  judgment  and 
the  decisions  on  writs  of  error.  Bnt  on 
the  latter  class  of  cases.  I  mean  those  on 
writs  of  error,  I  mnst  be  permitted  to 
dwell  a  little  longer.  That  of  Eex  t. 
MaMm(a)  was  on  a  writ  of  error  in  the  Eing*s 
Bench,  on  an  indictment  consisting  of 
connte,  two  of  which  were  clearly  bad,  and 
shown  to  be  so ;  and  this  case  is  always 
held  to  mie  that  counts  so  framed  are  bad ; 
namely,  that  in  setting  forth  the  obtaining 
of  money  or  goods  on  false  pretences  it  is 
necessary  to  specify  what  those  false  pre- 
tences are,  otherwise  the  counts  are  bad. 
Now  the  jndgment  here  was  on  the  whole 
indictment,  and  the  punishment  was  so 
far  discretionary  that  either  imprison- 
ment or  transportation  might  have  been 
awarded;  ana  therefore  the  argaraent 
nsed  in  the  present  case  might  have  been 
urged  there,  that  the  bad  counts  might 
have  caused  the  one  judgment  to  have 
been  given  rather  than  the  other.  The 
point  was  a  very  few  months  afterwards 
brought  before  the  Court,  in  the  case  of 
Young  v.  The  King,(h)  and  which  was  de- 
cided by  that  Court;  Lord  Kewyon  and 
Mr.  Justice  BvU^  being  among  the  learned 
judges  who  composed  it.  Upon  this  case 
two  observations  are  made  at  the  bar,  and 
by  the  two  learned  judges  who  differ  with 
their  brethren.  One  of  these  observations 
is,  that  the  objection  was  not  taken.  But 
to  this  I  answer,  first,  that  the  badness  of 
the  count  was  distinctly  pressed  upon  the 
Court,  and  was  the  ^ound  of  the  applica- 
tion to  reverse  the  judgment ;  the  Court, 
therefore,  was  well  aware  that  one  count 
was  bad.  Then  I  next  observe,  on  the 
objection  taken,  that  the  counsel  not  taking 
the  objection  signifies  nothing,  if  the  Court 
knew  that  tiiey  were  dealing  with  a  general 
judgment  on  an  indictment  containing  a 
bad  count;  for  it  was,  beyond  all  possi- 
bility of  question,  the  duty  of  the  Court 
to  take  the  objection  which  they  saw  the 
counsel  had  overlooked,  and  to  say, "  This 
judgment  cannot  stand ;  for  it  is  general, 
and  one  count  of  the  indictment  is  bad." 
The  Court  did  not  so  declare ;  and  there- 
fore I  hold  the  objection  not  having  been 
taken  at  the  bar  to  raise  a  point  which  the 
Court  could  and  ought  to  have  raised,  is 
immaterial.  The  case  clearly  proves  the 
Court's  opinion  to  have  been  against  the 
present  contention. 

The  second  observation  which  is  made 
in  impeachment  of  the  authority  of  Young 
V.  The  Kingt  and  which  indeed  is  also  ex- 
tended to  Bex  V.  Mason,  is  that  there  the 
punishment  was  fixed ;  namely,  seven  years' 
transportation.    Now,  as  this  most  clearly 

(a)  2  T.R.  581. 
(6)  3  T.li.  98. 


is  not  sufficient  to  show  the  punishroent 
fixed,  those  who  i^  the  ailment  are 
obliged  to  say  the  punishment  of  trans- 
portation for  seven  years  is  fixed.  But 
what  signifies  tbatr  There  were  two 
punishments  open  to  the  Court  The  tnms- 
portation — if  you  transport — is  fixed  for 
seven  years ;  no  doubt  of  it.  But  what 
signides  that?  There  were  two  punish- 
ments  open  to  the  Court :  either  imprison- 
ment or  transportation.  True,  if  ^ley 
elected  between  the  two,  to  transport 
rather  than  to  imprison,  they  were  limited 
to  one  period.  But  the  Question  before 
them  was  not,  Shall  we  on  tnis  indictment, 
one  count  of  which  is  bad,  transport  for 
more  years  or  for  tew&c  P  But  the  ques- 
tion before  them  was.  Shall  we  on  this  in- 
dictment, of  good  and  bad  counts  together, 
imprison,  or  shall  we  transport  P  And  oaa 
it  be  denied  that  in  solving  this  question 
the  same  argument  applied,  drawn  from 
the  different  counts  being  some  good  snd 
some  bad,  which  argument  is  pressed 
upon  us  in  the  present  case  P  Most  cer- 
tainly. Therefore  Young  ▼.  The  King  is 
a  precise  authority  notwithstanding  this 
objection. 

These  arguments  apply,  perhaps,  still 
more  forcibly  to  BexY.  Poweu,{a)  on  a  writ 
of  error  from  the  quarter  sessions  to  the 
Kind's  Bench.  There  were  two  counts  in 
the  indictment,  and  on  the  offences  laid 
in  them  different  sentences  would  be  given. 
One  was  for  an  assault  with  an  intent  to 
commit  a  rape ;  the  other  was  for  a  common 
assault.  The  verdict  was,  '*  guilty  of  the 
misdemeanor  and  offence  i^oresaid.'*  And 
if  these  words  were  not  nomen  ccUecUvums 
the  judgment  must  have  been  bad,  beoause 
it  would  have  been  uncertain  on  whioh 
count  that  jndgment  had  been  given ;  and 
oie  count,  that  for  a  common  assault, 
would  not  have  supported  a  sentence  <^ 
imprisonment  and  hard  labour.  But  the 
Court  held  the  words  to  be  nomen  ooQeO' 
tivum,  and  thus  applied  the  verdict  to  both 
counts.  Now  haa  the  doctrine  here  con- 
tended for  been  at  all  well  founded  in  ibiB 
opinion  of  the  Court,  it  was  bound  to  re- 
verse the  judgment,  because  some  part  of 
the  imprisonment  and  labour  would  have 
been  applied  to  the  oount  for  common 
assault,  which  would  not  have  supported 
the  sentence  of  labour.  Yet  the  party 
never  took  this  objection,  and  the  Court 
never  took  it.  Had  it  been  taken,  we  now 
know  what  the  result  would  have  been; 
because  the  same  judges  who  overlooked 
it,  or  rather  who  are  paid  to  have  over* 
looked  it,  have  here,  on  grave  argument, 
decided  against  it. 

It  is  to  be  borne  in  mind,  as  Mr.  Justice 
Maulf}  has  observed,  that,  generally  speak- 


(a)  2  B.  &  kd.  75. 
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ing,  the  senteooe  on  convictions  onlj  pro« 
oeeds  bo  ft^r  on  the  evidence  at  the  trial, 
and  on  the  verdict  which  was  hoilt  upon 
that  evidence,  as  to  point  oat  the  species 
of  the  panishment,  and  no  more.  In 
meting  out  its  quantum,  the  Gonrt  maj 
look,  and  does  look,  heyond  both  the  ver« 
diet  and  the  evidence.  The  Gonrt,  in 
pronouncing  the  sentence,  takes  other 
matters  into  its  consideration,  and  its  sen- 
tence cannot  come  before  a  Conrt  of  Error 
for  review.  The  record  must  be  so  framed 
that  there  shall  be  a  good  finding  on  a 
good  count,  to  justify  and  support  a  sen- 
tence of  that  species.  The  manner  in 
which  the  sentence  is  framed  in  respect 
of  amount  is  immaterial,  the  punishment 
being  such  as  the  law  warrants  for  an 
offence  so  laid,  and  on  a  conviction  so  had 
of  that  offence. 

My  Lords,  I  therefore,  when  called  upon 
to  pronounce  my  judgment,  among  others 
of  your  Lordships,  in  this  case,  find  myself, 
with  my  noble  and  learned  friend,  in  this 
situation :  the  whole  of  the  learned  judges, 
as  well  those  who  in  technical  points  differ, 
or  rather  have  their  doubts  and  pause  be- 
fore they  concur  with  their  brethren,  as 
those  who  aeree  on  those  points,  all  with 
one  Yoice  declare  that  upon  the  merits 
they  have  no  doubt  at  all ;  that  upon  the 
great  merits  and  substance  of  the  case 
uiey  are  unanimously  agreed.  That  a 
great  offence  has  been  committed,  and  an 
offence  known  to  the  law — that  a  grave 
crime  has  been  perpetrated,  and  a  crime 
punishable  by  admitted  and  undoubted  law 
— All  the  learned  judges  agree.  That  counts 
in  the  indictment,  to  bring  the  criminals, 
the  offenders,  to  punishment,  are  to  be 
found  against  which  no  possible  exception, 
either  technical  or  substantial,  can  be 
urged ;  that  those  counts,  if  they  stood 
alone,  would  be  quite  sufficient  to  support 
the  sentence,  ana  that  the  sentence  is  one 
which  the  law  warrants  and  justifies,  I 
may  even  say,  commands — upon  these,  the 
great  features,  the  leading  points,  the 
essence  and  substance  of  the  case,  all  the 
learned  judges  have  a  clear,  unanimous, 
and  unhesitating  opinion.  But  there  hap- 
pen to  be  in  the  indictment  two  counts  on 
which  a  doubt  arises  in  the  minds  of  some 
of  the  judges,  though  not  in  the  minds  of 
the  great  majority,  whether  those,  techni- 
cally speaking,  being  ill  formed,  a  general 
judgment  on  the  whole,  good  and  oad  to- 
gether, can  stand.  With  this  Question  we 
have  now  been  dealing,  and  with  this  only. 
The  learned  judges  heard  it  arg[ued  with 
a  de^e  of  elaborate  learning,  industry, 
and  ingenuity,  which  I  have  never  known 
exceeded  at  the  bar  of  this  or  of  any  other 
tribunal  in  which  I  have  either  practised 
as  an  adyocate,  attended  as  a  spectator,  or 
presided  as  a  judge.    Upon  the  result  of 


that  elaborate  and  learned  argument,  so 
ably  and  so  zealously  urged,  the  learned 
judges  have  taken  time  to  consider  for 
weeks  ;  they  have  conferred  together  again 
and  again;  each  has  heard  all  that  his 
fellows  had  to  urge ;  each  has  had  the 
benefit  of  all  the  doubts  which  his  brethren 
had  to  suggest ;  and  the  result  of  the  whole 
is,  that  seven  out  of  the  nine  pronounce  an 
opinion  that  there  is  nothing  in  the  objec- 
tion, and  that,  notwithstanmng  the  tech- 
nical informality  of  those  counts,  the 
judgment  must  stand,  and  would,  if  it 
were  before  them  in  their  courts,  be  re« 
fused  to  be  reversed.  Two  of  the  learned 
iudges  give  a  contrary  opinion;  one,  at 
least,  a  contrary  opinion,  and  another  says 
he  cannot  concur  in  the  opinion  of  the 
majority,  on  account  of  the  doubts  which 
weigh  and  press  upon  and  obscure  his 
mind.  We  are  now  called  ^on  to  elect 
between  these  two  courses.  The  question 
is,  whether  we  shall  take  our  information 
upon  the  law,  as  laid  down  by  those  who 
daily  and  hourly  are  administering  it,  from 
the  seven  or  from  the  two.  It  is  the  usual 
oourse  for  men,  when  they  consult  others 
in  whose  judgment  the;^  place  great  and 
just  reliance  ;  those  in  whom  they  confide 
for  their  integritjr,  for  their  impartiality, 
for  their  acting  without  a  bias,  which  often 
the  person  consulting  finds  that  his  own 
mind  and  his  own  feelings  may  not  be  free 
from ;  it  is  the  common  course,  consulting 
several,  and  finding  a  discrepancy  among 
those  persons  consulted,  to  weigh  a  little 
the  pounds  which  they  give.  But,  above 
all,  it  is  the  common  course  of  rational 
and  sensible  men  so  in  difficulties,  and  so 
consulting  in  their  difficnlties,  to  see  whe- 
ther the  great  majority  are  the  one  way 
or  the  other ;  and  when  they  find  the  great 
majority  to  be  one  way,  and  a  small  mino- 
rity the  other  way,  this  of  itself  produces 
naturally  a  leaning  towards  that  course, 
and  towards  adopting  that  counsel,  which 
the  i^reater  numoer  recommend.  But  that 
leaning,  how  incomparably  is  it  increased 
if  they  find  that  the  seven  have  a  clear 
opinion,  and  the  other  two  only  doubts ; 
that  the  seyen  do  not  hesitate,  do  not 

Eause,  have  no  obscurity  in  their  yision, 
ut  clearly  as  well  as  unanimously  are  all 
one  way,  and  have  not  a  doubt  in  their 
minds  P  This  being  the  case,  it  is  a  natural 
thing  for  me,  as  a  person  consulting  them, 
to  take  rather  the  clear  opinion  of  the  great 
maiority  than  the  doubting,  uncertain, 
and  hesitating  opinion  of  tibie  small  mino- 
rity. It  is  a  case  in  which  I  for  one,  un- 
learned, so  to  speak,  by  comparison  with 
those  learned  ju<kres,  though  i  have  prac- 
tised in  coui'ts  of  criminal  law  as  well  as 
in  courts  of  common  law,  like  most  of  my 
learned  and  noble  friends  here,  have  no 
right  to  set  up  my  judgment  and  opinion 
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against  an  opinion  and  judgment  formed 
upon  Bach  materialt}  bj  such  men, 
strengthened  by  sach  talents  and  learning, 
and,  abore  all,  fortified  and  ins tr acted  by 
such  large  and  long-continued  experience 
as  they  possess. 

But,  my  Lords,  upon  one  subject  none 
of  them  hesitates ;  even  Mr.  Baron  Police* 8 
doubts  do  not  continue  on  his  mind  here. 
All  the  nine  learned  judges  together  tell 
me  that  this  is  the  very  first  time  that  such 
an  objection  was  ever  taken ;  and  that  all 
lawyers  and  all  judges  and  all  courts  have 
hitherto  overlooked  it,  or  rather,  have 
hitherto  acted  upon  the  supposition  that 
it  was  untenable ;  and  have  never  taken 
it,  and  have  never  acted  upon  it,  but  have 
always  acted  upon  the  contrary  doctrine 
being  the  law.  That  is  a  ffreat  assistance 
to  me  in  forming  mv  judgment.  I  then 
call  for  Authorities  the  other  wav,  but  I 
call  in  vain ;  for  while  the  learDed  judges 
who  are  for  the  practice  of  the  law  as  it 
stands ;  while  the  learned  judges  who  will 
not  change  the  law,  but  who  will  continue 
to  countenance  and  support  it,  and  wlto 
say  that  it  is  light  as  well  as  existing; 
while  they  produce  cases  decided,  and 
ddcia  of  judges,  and  authorities  of  writers, 
and  the  opinion  of  the  profession— on  the 
opposite  side,  against  the  law,  and  in  fa- 
vour of  the  law  which  we  are  required  for 
the  first  time  to  set  up,  pulling  down  the 
former  law,  there  is  not  one  dictwn  of  a 
judge,  one  sentence  of  a  text-writer,  or 
one  shadow  of  a  decision  to  be  brought 
forward. 

This  being  the  case,  it  appears  to  me 
that  I  have  but  one  course  to  take  in  deal- 
ing with  the  question  so  propounded  to 
me ;  that  is,  to  take  the  safer,  the  surer, 
the  better  course  ;  to  say,  it  is  good,  stare 
deoisii,  to  go  with  the  weight  of  authority 
and  decision,  and  to  take  the  opinion,  as 
my  guide,  or  at  least  my  helpmate,  of  those 
learned  judges  whom  we  have  called  in  to 
our  aid,  and  who  are  so  well  informed  upon 
the  subject,  and  so  perfectly  impartial  in 
dealing  with  it. 

Mv  Lords,  I  now  come,  lastly,  to  say  one 
word  upon  the  point  with  which  my  noble 
and  learned  friend  concluded  his  very 
able  address.  I  mean  upon  the  important 
Question  of  the  challen^  to  the  array,  on 
tne  ground  of  the  omission  of  a  certain  list, 
somewhere  or  other,  by  some  person  or 
persons  unknown,  and  not  disclosed  upon 
the  face  of  the  challenge.  And  here  the 
learned  judges  are  quite  unanimous,  as  I 
understand ;  at  least  we  have  had  no  objec- 
tion taken  by  any  of  them  before  us,  upon 
this  ground. 

Now  I  no  doubt  feel  very  strongly  the 
in^portance  of  this  subject,  and  I  feel  it 
for  this  reason :  the  objection  goes  to  the 
jurisdiction  of  the  Court  in  the  matter  j 


'I 


the  Court  is  composed  of  a  judge  and  a 
jury  for  the  trial  of  prisoners ;  that  Court 
consists  of  one  permanent  high  officer, 
having  jurisdiction,  and  of  others  who  are 
not  permanent.  It  consists  of  the  judge 
and  of  twelve  lawful  men.  Those  men 
have  jurisdiction  given  to  them  by  the  law 
of  this  country,  in  respect  of  their  being 
selected  after  a  particular  manner ;  and  S 
they  are  not  selected  in  that  manner  they 
are  not  a  body  having  the  juriediotioii 
which  the  law  vests  in  them  if  well  se- 
lected ;  consequently,  the  question  always 
is,  '*  Have  they  been  so  well  selected  r  " 
For  if  they  be  not  well  selected,  the^  are 
not  the  body  invested  with  that  jurisdic- 
tion, clothed  with  those  high  judicial 
attributes  of  being  necessary  aasistants 
to  the  judge  upon  the  trial  of  the  issue. 
Therefore  I  very  much  listen  to  any  argu- 
ment which  would  invalidate  the  arra^  or 
go  to  impeach  the  constitution  of  the  jury 
as  not  having  been  properly  selected. 

But  then,  my  Lords,  I  must  here  again 
go  upon  the  course  of  the  law  and  the 
enactments  of  the  statutes ;  and  the  man- 
ner must  be  considered  by  me  in  which 
this  objection  to  the  constitution  of  the 
jury  has  been  taken  and  is  now  before  us, 
after  being  taken  and  disposed  of  below. 
It  was  by  a  challenge  to  the  array  sotting 
forth  the  malconstruction  and  formation 
of  the  jury.  To  that  challenge  there  was 
no  issue  taken,  but  there  was  a  demurrer, 
which  admitted  the  fact  of  there  being  a 
panel  of  fifty-nine  names  omitted,  out  of 
seven  hundred  and  odd.  Now  a  challenge 
to  the  array  I  always  understood  to  be  a 
challenge  to  the  array  in  respect  of  the 
unindifferency  of  the  returning  officer,  the 
sheriff,  or  any  other  returning  offioer  who 
may  have  returned  the  panel,  or  in  respect 
of  the  malpractice  of  him,  or  of  anv  other 
returning  officer,  or  of  anything  dfine  in 
respect  of  that  panel  by  those  officers, 
which  gives  a  right  to  the  party  to  sa^, 
"You  nave  erred,"  or,  **  You  have  mis- 
conducted yourself."  But  no  authority 
whatever  has  been  cited  to  us  in  the  argu- 
ment; there  is  no  ground  of  authority  or 
decision  or  enactment  to  show  us  that  the 
mere  omission  can  validly  or  competently 
be  made  a  ground  of  challenge  to  the 
array ;  which  is  the  question,  and  the  only 
question,  raised  by  the  demurrer. 

Now,  my  Lords,  I  must  say  that  I  go 
entirel V  along  with  the  learned  Ghi^  Ju»* 
Hce  in  his  view,  and  with  the  view  of  my 
noble  and  learned  friend  on  the  woolsack, 
of  what  would  be  the  consequence  of  allow- 
ing  this  challenge  to  the  array.  It  would 
be  neither  more  nor  less  than  this :  that 
for  twelve  months  you  must  go  without 
either  a  common  jury  or  a  special  jury» 
because  you  have  this  book  imposed  unon 
you ;  you  cannot  get  rid  of  the  book.  Oh ! 
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but,  it  is  said,  you  may  get  rid  of  the  boqk. 
Firgt,  it  is  Baia,  that  tho  recorder  in  this 
case,  with  whom  the  error  is  stated  to  have 
oziginated,  the  returning  officer,  is  minis- 
terial ;  that  it  is  his  error  or  misfeasance 
or  wrong,  and  that  he  is  not  judicial.  But 
he  is  judicial.  He  is  to  hear  and  deter- 
mine, and  then  he  is  to  make  up  the  book, 
which  is  only  consequential  upon  his  judi- 
cial  act  of  hearing  and  determining;  he 
does  not  cease  to  be  judicial  at  the  end  of 
the  day,  any  more  than  a  judge  ceases  to 
be  judicial  when  he  signs  the  sentence  or 
order  after  having  pronounced  it,  or  when 
he  takes  the  proper  steps  after  having  ex- 
ercised his  judicial  functions.  But  then 
it  is  said,  in  answer  to  the  Lord  Chief 
Ju$Hee,  that  they  are  not  without  remedy 
in  this  case,  because  they  may  go  to  the 
last  year's  book.  Now  what  does  the  sta- 
tute say  as  to  the  last  year's  book  P  The 
statute  says  that  if  there  is  no  book  made 
up  you  may  go  to  the  last  vear's  book ; 
and  when  you  have  gone  to  the  last  year's 
book  you  may  find  just  the  same  sort  of 
nonfeasance  or  misfeasance  tending  to 
make  that  book  invalid.  So  that  you 
would  never  get  a  good  jury  panel  at  all, 
and  trial  by  jury  would  m  reality  be  sus- 
pended, if  not  abolished.  But  do  the 
words  of  the  Act,  *^if  there  is  no  book 
made  up,"  apply  to  a  case  where  there  is 
a  book  made  up,  but  where  a  name  is  left 
outP  For  if  uiis  argument  be  good  for 
fifty-nine  names  being  omitted,  it  is  good 
for  a  single  one  being  omitted ;  it  is  ex- 
actly the  same  thing.  I  must  say  that  I 
think  it  would  be  going  a  prodigious 
length  indeed  to  hold  that  the  omitting 
of  one  name,  in  whatever  way,  from  the 
jury  panel  would  make  a  case  that  no 
book  was  made  up,  and  render  it  compe- 
tent to  the  parties  to  go  back  to  the  last 
year's  book.  My  opinion,  therefore,  is 
most  decided,  that  tnere  ought  to  be  no 
venire  de  novo  upon  this  ground ;  and  here 
all  the  learned  judges,  without  exception, 
are  agreed. 

1  shonld  say  nothing  further  but  for  one 
observation  which  I  have  heard  made, 
upon  the  mat  hardship  which  has  been 
sustained  by  these  traversers,  in  having 
endured  a  partial  execution  of  the  judg- 
ment pending  this  writ  of  error.  I  have 
only  to  say,  that  the  law  of  the  land  is  so ; 
it  cannot  be  otherwise ;  and  those  who 
most  thoughtlessly,  and,  I  think,  every- 
thing considered,  most  improperly,  have 
publicly  expressed  an  opinion  that  the 
Crown  must  have  lost  the  power  of  be- 
stowing mercy  and  the  power  of  pardoning, 
if  it  dia  not  exercise  it  upon  this  occasion, 
totally  forffet  that  if  the  Crown  had  par- 
donea  penaing  the  writ  of  error,  it  had  no 
power  of  incarcerating  if  the  judgment 
was  affirmed ;  and  consequently  it  would 


come  to  this,  that  in  every  case  of  mis- 
demeanor, without  exception,  no  punish- 
ment could  possibly  be  inflicted,  because 
the  person  has  only  to  prosecute  a  writ 
of  error,  during  the  pendency  of  which  he 
must  be  pardoned;  and  if  the  writ  of 
error  be  decided  against  him,  then  the 
Crown,  having  pardoned,  would  have  no 
power  of  inflicting  punishment ;  and  then 
there  is  also  an  end,  as  appears  to  me,  to 
all  criminal  law ;  for  in  every  case  you 
may  bring  a  writ  of  error,  and  so  prevent 
the  possibility  of  the  sentence  being 
carried  into  efiect.  Whether  the  law 
should  remain  as  it  is,  may  be  another 
question.  I  agree  with  those  who  think 
that  it  may  very  well,  and  very  reason- 
ably, be  cJtered.  (a) 

My  Lords,  I  have  now  p^ormed  my 
duty  to  the  best  of  my  ability.  I  have 
given  to  this  question  as  much  attention 
as  it  was  possible  for  me  to  give.  I  wish 
that  I  could  have  brought  to  it  more 
ample  stores  of  learning.  My  experience/ 
during  my  practice  at  the  bar,  having 
been  much  more  limited  in  criminal  courts 
than  that  of  many  of  my  noble  and  learned 
friends  here,  I  have  been  bound  to  look  to 
authority,  and  respectfully  to  consult 
those  learned  judges  who  are  most  capable 
of  supplying  my  deficiencies.  With  these 
feelings  of  respect,  I  have  consulted  their 
authority,  and  upon  the  grounds  which  I 
have  stated  to  your  Lordships,  concurring 
in  the  views  of  the  majority  of  those 
learned  judges  whose  assistimoe  we  have 
had  upon  tms  occasion,  I  have  arrived  at 
the  conclusion  which  I  have  now  attempted 
to  state  ;  that  conclusion  being  in  favour 
of  my  noble  and  learned  friend's  proposi- 
tion, that  the  judgment  should  be  for  the  de- 
fendant, and  agamst  the  plaintiflTs  in  error. 

Lord  Denman,  L.C.J.  (&) :  M^  Lords,  in 
considering  the  important  questions  which 
are  involved  in  the  case  now  before  your 
Lordships,  it  appears  to  me  convenient  to 
advert  in  the  first  place  to  that  which  hat 
been  last  argued  by  my  noble  and  learned 
friend  who  has  just  sat  down.  I  mean  the 
objection  to  the  judgment  given  by  the 
Court  below,  allowing  the  demurrer  to  the 
challenge  to  the  array.  I  am  induced  to 
begin  with  this  subject,  not  only  because 
it  IB  preliminary  in  the  course  of  the  pro- 
ceedings, but  ^because  I  think  it  is  im- 
portant, to  a  degree  which  does  not  admit 


(a)  See  now  8  &  9  Vict.  c.  68.  and  16  &  17 
Vict.  c.  32. 

(6)  ''Brougham  read  his  judgment.  I  had 
prepared  a  written  judgment  on  Sie  array  much 
better  and  fuller  than  what  I  delivered  (see 
below,  p.  917)  ;  but,  having  written  nothing  on 
the  second  point,  I  thought  it  best  to  speak  alL 
Cottenham  and  Campbell  had  both  written.''— 
Letter  in  Arnold's  *'  Memoir  of  Lord  Denman," 
2,  187. 
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of  exaggerfttion,  to  the  administration  of 
JQStice  throQflrboat  the  United  Kingdom  ; 
and  that,  if  it  is  possible  that  sach  a  prac- 
tice as  that  which  has  taken  place  in  the 
present  instance  should  be  allowed  to  pass 
without  a  remedy  (and  no  other  remedv 
has  been  suggested),  trial  bj  jury  itself, 
instead  of  bemg  a  security  to  persons  who 
are  accused,  will  be  a  delusion,  a  mockery, 
and  a  snare,  (a) 

The  trayersers  have  challenged  the 
array,  on  account  of  the  fraudulent  omis- 
sion of  sixty  names  from  the  list  of  jarors 
of  the  oounfy  of  the  city  of  Dublin.  The 
Attorney  General  demurs  to  that  challenge, 
admitting  thereby  that  that  fact  has  taken 
place.  II  appears  to  me  that  that  chal- 
lenge ought  to  have  been  allowed;  that 
was  the  opinion  of  one  of  the  learned 
judges  of  the  Oourt  of  Queen's  Bench  in 
Dublin;  an  opinion  stated  by  him  with 
the  diffidence  which  becomes  one  who 
differs  from  his  brethren,  but  at  the  same 
time  stated  with  firmness  and  perspicuity, 
and  for  reasons  which,  I  venture  to  think 
with  great  confidence,  received  no  kind  of 
answer  from  the  learned  judges  who 
formed  the  majority  of  that  Oourt.  Speak- 
ing with  the  same  diffidence,  I  disagree 
with  the  opinion  which  then  prevailed, 
and  which  has  been  repeated  by  the 
learned  Okuf  Ju$tice  upon  the  present 
occasion,  speaking  herein  for  himself,  and 
all  the  other  judges  who  attended  the  con- 
sultation at  nis  house.  I  think  l^at  the 
principle  laid  down  in  that  opinion  is  not 
correct.  With  deference  to  him,  and  to 
my  noble  and  learned  friend  on  the  wool- 
sack, I  think  that  the  principle  of  chal- 
lenge to  the  array  is  not  confined  to  the 
naiTow  issue,  whether  the  sheriff  has  done 
wrong,  but  involves  that  larger  question, 
whether  the  party  has  had  the  security  of 
trial  by  a  lawful  jury  of  his  country. 

I  feel  it  to  be  a  great  misfortune  to 
differ  from  all  my  learned  and  respected 
brethren  who  have  been  consulted  on  this 
subject ;  but  I  confess  that  that  regret  is 
in  some  degree  diminished,  so  far  as  my 
own  position  stands  with  reference  to  the 
matter,  by  a  circumstance  which  I  must 
be  allowed  to  state ;  and  as  I  have  put  it  in 
writing  (because  at  one  time  I  thoaght 
that  it  ought  to  have  appeared  upon  your 
Lordshipr  minutes),  I  shall  take  the 
liberty,  with  your  Lordships'  leave,  of 
reading  that  statement.  When  the  judges 
are  consulted  by  this  House  upon  any  case 

(a)  The  Hon.  Georj^e  (lately  Mr.  Justice) 
Denman,  recollects  praising  the  expressioD  *'  a 
delusion,  a  mockery,  and  a  snare,"  whilst  walk- 
ing home  with  his  father  after  the  judgment ;  on 
which  Lord  Deuman  remarked,  '*  Ah,  I  ought 
not  to  have  used  those  words.  It  will  he  said 
that  ft  wa«  not  judicial  language. " 


submitted  to  them,  it  is  not  usual  for  such 
judges  as  have  the  honour  of  a  seat  in 
year  Lordships'  House  to  attend  their 
consultation ;  but  I  was  so  much  "track 
with  the  immense  importance  of  this 
present  question,  and  so  entirely  uncon- 
vinced by  the  reasoning  of  the  learned 
judges  in  Dublin,  that  I  felt  a  strong 
desire  to  insure  the  benefit  of  a  full  dis- 
cussion of  that  point,  and  I  accordingly 
wrote  to  my  brother  Ooleridge^  several 
weeks  ago,  thinking  that  he  would  attend 
that  consultation,  and  would  submit  that 
point  to  the  learned  judges.  Most  un- 
fortunately, however,  he  was  prevented  by 
illness  from  leaving  his  room,  but  he  wrote 
his  opinion  upon  the  whole  subject ;  slid- 
ing one  copy  of  it  to  the  Lord  (fhuf  Justice 
and  another  to  myself. 

"  I  answer  the  sixth  question,*' 
he  says, 

**  with  much  doubt,  being  wholly  unable  to  look 
into  the  authorities,  and  knowing  that  I  differ  in 
opinion,  so  far  as  my  opinion  is  formed,  from 
my  brother  Patteson.  It  seems  to  me  tliat  all 
questions  touching  the  formation  of  juries  most 
be  examined  by  the  judges  with  very  critical 
eyes.  Taking  the  facts  from  the  challenge  of 
one  of  the  traversers,  and  dismissing  all  other 
knowledge,  it  must  be  admitted  that  the  recorder 
has  sent  no  general  list,  as  required  by  the 
statute,  to  the  sheriff ;  that  by  some  pasons 
unknown  a  spurious  list  has  been  transmitted^ 
omitting  the  namei*  of  many  qualified  special 
jurors;  that  this  has  been  done  fraudulently^ 
with  the  intent  to  prejudice  him  upon  his  trial ; 
that  from  that  spurious  list  the  jurors'  book  and 
special  jurors'  list  have  been  made,  and  the 
present  array  selected ;  and  that  the  traverser 
himself  is  wholly  unparticipant  in  this  fraud, 
and  protested  against  the  array  being  oonstitotcd 
from  the  list  so  framed.  Here," 
he  proceeds, 

"  is  a  confessed  and  serious  wrong ;  and  the 
only  question  is,  whether  a  challenge  to  the 
array  be  the  proper  remedy.  It  is  said,  first, 
that  the  sheriff  is  not  in  default ;  and,  secondly, 
that  if  the  challenge  be  allowed,  no  better 
materials  can  be  found  for  the  array,  for  the 
book  now  formed  is  by  law  the  book  from  which 
any  other  jury  must  be  selected.  With  great 
deference,  I  submit  that  neither  of  these  i^  an 
answer.  Suppose  at  common  law  a  challenge 
to  the  array," 

and  then  he  puts  a  particular  oase  in 
which  the  sheriff  may  nave  made  an  im- 
perfect array,  and  yet  not  have  been 
guilty  of  any  default  at  all ;  and  he  says, 
*'  yet  I  apprehend  the  array  wonld  have  been 
quashed.  So  h^re,  the  sheriff  may  not  be  in 
default,  but  still,  if  the  materials  for  a  jury  have 
an  inherent  defect  in  them,  the  defendants  are  not 
to  suffer,  but  the  challenge  ought  to  be  allowed." 

Then  he  answers  the  second  argument 
by  observing, 

''the  only  oouiieqnence  is,  that  the  trial  may 
remain  untaken ;" 
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The  handing  oyer  the  perfect  list  by  the 
reoorder  to  the  sheriff  is  a  miniBterial  act, 
and  he  expresses  in  strong  language  his 
oim  opinion,  that  far  better  it  were  that 
no  trial  should  be  taken  under  those  cir- 
omnstances,  than  that  it  should  be  taken 
subject  to  the  heavy  suspicion  which  these 
facts  must  involve.    He  further  observes : 

"  It  is  to  be  considered  whether,  as  the  re- 
corder has  sent  no  list  to  the  sheriff,  there  is 
anj  book  made  up  for  the  year,  and  whether, 
therefore,  the  book  of  last  jear  is  not  that  from 
which  juries  ought  to  be  taken.  That  the  tend 
is  not  charged  upon  the  prosecutor  is,  in  a 
criminal  question,  quite  immaterial.  Upon  the 
whole,  I  confess  I  think  that,  dealing  with 
modem  legislation  upon  the  subjects  of  the 
returns  of  juries,  we  ought  to  consider  all  those 
officers  who  now  take  any  part  in  what  would 
have  been  the  sheriffs  dutj  at  common  law,  as 
included,  for  the  purpose  of  challenge,  under  the 
term  *  sheriff.'  I  repeat,  that  I  submit  this  with 
the  greatest  diffidence." 

On  Monday,  when  the  learned  Chief 
Justice  stated  to  this  House  the  entire 
agreement  of  all  the  judges  on  this  point, 
and  afterwards  the  agreement  of  my 
brother  Coleridge  with  himself  and  them 
upon  the  other  points,  I  did  not  think 
myself  justified  in  alluding  to  that  letter, 
because  I  rather  concluded  that  my  Lord 
Chief  Justice  had  had  a  subsequent  com- 
munication with  my  brother  Coleridge^  in 
which  he  might  possibly  have  seen  some 
ground  to  alter  ois  former  opinion ;  but 
when  I  left  your  Lordships*  House  I  found 
upon  my  table,  on  my  return  home, 
another  letter  from  my  brother  Coleridge^ 
written  the  day  before.  I  had  stated  to 
him  my  general  views  upon  this  subject, 
and  in  this  second  letter,  after  repeating 
what  he  had  before  said,  that  he  tnought 
the  argument  in  favour  of  overruling  the 
demurrer  was  too  technical  for  the  decision 
of  a  great  constitutional  question,  and 
stating  ajp^in  the  view  he  took  of  the 
balance  of  conveniences,  he  says  this, — the 
note  is  written  by  his  sou,  as  he  himself  un- 
fortunately is  not  at  present  able  to  write ,-» 

'*He  is  much  struck  by  what  you  have 
written  on  the  question  of  challenge,  and  at 
present,  like  jour  Lordship,  awaits  the  better 
arguments  that  are  to  be  adduced  on  the  other 
side." 

Now  I  have  a  right  to  state,  that  I  do 
not  stand  in  the  unfortunate  position  of 
being  alone  among  the  judges,  in  not 
thinking  that  anything  may  be  done  with 
any  panel  out  of  which  a  jury  may  be 
drawn,  and  that  there  is  no  redress  for 
the  injury  which  may  be  so  inflicted.  I 
venture  also  to  thiidc,  as  I  believe  my 
learned  brother  Coleridge  will  think,  that 
those  better  arguments  have  not  yet  been 
adduced. 

78181. 


My  Lords,  I  shall  shortly  notice  the 
reasoning  employed  in  the  court  below 
upon  this  subject.  There  was  originally, 
perhaps,  some  notion  that  the  challenge 
to  the  array  was  taken  away  altogether  by 
the  present  Jury  Acts.  6  Geo,  4.  c.  60.  for 
England,  and  3  &  4  WHl.  4.  c.  91.  for 
Ireland ;  but  that  clearly  is  not  the  case, 
because  there  is  in  each  a  particular  pro- 
vision which  preserves  the  right  of  chal- 
lenge to  the  array  (section  28  of  the 
former,  section  21  of  the  latter).  I  do  not 
trouble  your  Lordships  with  the  particulars 
of  that  arKument,  because  it  is  not  now 
doubted.  It  was  also  a  question  whether 
a  challenge  lies  to  the  array,  where  a 
special  jury  has  been  struck,  because  the 
consent  of  the  party  might  have  got  over 
any  previous  (ufBculty;  but,  it  having 
been  already  held  by  Lord  Tenterden  and 
the  Court  of  Queen  s  Bench  in  England 
that  such  a  challenge  does  lie,  I  do  not 
think  there  is  any  great  impropriety  in 
supposing  that  that  is  equally  free  n*om 
doubt,  and  I  cannot  question  that,  in  the 
case  of  a  special  jury  also,  a  challenge  to 
the  array  may  be  entertained  by  the  Court. 

My  Lords,  the  next  point  is  that  upon 
which  both  my  noble  and  learned  friends 
have  proceedea,  namely,  that  the  principle 
of  a  chidlenge  to  the  array  is  solely  for 
unindifferency  or  misconduct  on  the  part 
of  the  sheriff.  The  judgment  that  I  nave 
formed,  and  in  which  my  brother  Coleridge 
states  very  clearly  his  agreement,  upon 
the  present  state  of  the  law  is  this :  that 
that  which  was  the  single  duly  of  the 
sheriff  in  former  times — to  collect  the 
names  to  determine  who  were  fit  to  be 
the  jury,  and  afterwards  to  enter  them  on 
the  panel— that  all  those  duties,  which  be- 
longed to  the  sheriff  alone,  by  the  late 
Act  of  Parliament  are  divided  in  Ire- 
land between  the  tax  collectors,  in  the 
first  place ;  the  quarter  sessions,  that  is, 
on  the  present  occasion,  the  recorder  of 
Dublin,  in  the  second  place ;  and  the 
sheriff  in  the  third  place.  The  tax  collec- 
tors perform  a  duty  which  is  merely  minis- 
tericJ ;  the  recorder,  in  the  first  instance, 
performs  the  judicial  duty  of  deciding 
upon  the  admission  of  clsoms  and  upon 
objections ;  and  then  his  duty  is  to  siffn 
and  settle,  and  transmit  to  the  sheriff  the 
list  which  is  to  be  the  jurors*  book  for  the 
following  year.  The  ground  of  challenge 
to  this  array  was,  that  after  the  recorder 
had  exercised  his  judicial  functions,  after 
he  had  determined,  "  This  {shatoing  a  long 
slip  of  paper)  shall  be  the  list  for  the 
county  of  the  city  of  Dublin  for  the  en- 
suing year,"  somebody  else  had  said, 
**  This  shall  not  be  the  list ;  that  (tearing 
off  a  ihird  and  holding  up  the  remainder) 
is  the  list,  and  that  shall  be  taken,  and 
that  sh^ll  become  the  jurors'  book." 
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bnt  that  niimsterial  act  has  been  imper- 
fectly,  or  rather  not  all,  performed.  The 
challengers  say: — "Yon  have  deprived 
yonr  own  judicial  act,  which  has  been 
properly  performed,  of  the  weight  of  au- 
thority to  which  it  was  entitled ;  yon 
yonrself  have  handed  over  a  list  which 
has  made  the  book  imperfect,  and  there- 
fore we  contend  that  that  is  no  book." 

My  Lords,  I  cannot  help  believing  that, 
if  that  view  of  the  case,  wnich  my  brother 
Coleridge  states  far  more  forcibly  than  I 
can  do,  had  been  presented  to  the  learned 
judges  at  their  consultation,  they  would 
have  thought  it  an  argument  at  least 
worthy  of  consideration.  I  think  they 
would  not  have  held  it  sufficient  to  say  in 
answer : — **  We  find  in  Lord  Cohe  that  it 
is  only  in  respect  of  a  default  bv  the  sheriff 
that  a  challenge  can  be  made." 

The  sheriff  was  then  the  only  officer 
intrusted  with  the  return  of  juries,  except 
the  bailiff  of  a  franchise,  who  is  an  officer 
strictly  analogous.  My  noble  and  learned 
friend  I  think  stated  it  truly  when  he 
said: — 

**  The  objection  is  to  the  conduct  of  the  re- 
turning officer." 

The  same  language  occurs  in  Viner^s 
Abridgment  (title  **  Trial  ").  Then  who 
is  the  returning  officer?  Why,  the  re- 
corder is  the  returning  officer  for  this 
purpose ;  and,  in  my  opinion,  the  recorder, 
though  without  the  slightest  imputation 
upon  his  motives,  which  is  disclaimed  by 
au,  was  guilty  of  a  default,  when  he 
handed  over  to  the  sheriff,  as  the  list  to 
make  the  jurors*  book,  that  which  is  not 
the  list  required  by  law,  and  with  respect 
to  which  the  recorder  himself  had  declared 
that  that  shall  not  be  the  list,  but  that 
another  shall.  He  indeed  is  free  from 
all  suspicion,  but  he  has  power  to  indulge 
the  grossest  partiality,  and,  if  he  were 
justly  suspected  of  it,  the  general  argu- 
ment would  leave  the  defendant  without 
any  protection  against  its  effect. 

My  Lords,  I  have  written  a  great  deal 
more  than  I  should  be  desirous  of  trou- 
bling your  Lordships  with;  but  I  have 
stated  my  dissent  from  my  learned  brother 
the  Chief  Justice  of  the  Common  Pleas, 
upon  the  principle  upon  which  the  chal- 
lenge to  the  array  is  allowed,  thinking  the 
true  principle  of  the  challenge  to  be  the 
security  of  the  ^urties  that  a  jury  shall  be 
fairly  taken.  The  punishment  of  the 
sheriff  for  any  default  is  wholly  immaterial 
to  the  parties,  who  have  no  other  interest 
than  that  security,  though  the  law  enabled 
the  court  to  visit  the  misconduct  of  its 
officers  with  just  displeasure.  I  also  differ 
from  him,  and  from  my  noble  and  learned 
friends  who  have  addressed  you  this 
morning,  in  what  they  have  stated  as  to 


the  consequences  which  are  likely  to 
ensue.  The  learned  Lord  Chief  JuaUce 
says: 

**^o  object  or  advantage  could  have  been 
^ned  if  the  challenge  had  been  allowed  ;  for, 
if  the  challenge  had  been  allowed,  the  jniy 
process  would  haye  been  directed  to  some  otb^ 
officer." 

Now  there  I  venture  to  think  that  there 
is  a  mistake.  The  default  is  not  that  of 
the  sheriff,  and  therefore  the  duty  of 
making  the  return  would  not  have  been 
taken  from  the  sheriff.  The  default  is 
either  in  the  recorder,  or  in  the  clerk  of 
the  peace  who  acts  for  the  recorder,  and 
who  sends  to  the  sheriff  an  incorrect  Ibt. 
There  would,  therefore,  be  no  reason  what- 
ever for  depriving  the  sheriff  of  his  right 
to  return  a  second  jury,  if  the  first  were 
set  aside  on  this  obj  ection.  A  veni/re  facias 
de  novo  might  now  issue,  if  this  were  the 
only  objection  ;  and  at  this  very  moment 
the  book  may  be  found  perfect,  notwith- 
standing the  mutilation  that  it  underwent 
in  the  mean  time,  or  circumstances  may 
arise  to  deprive  these  defendants  of  the 
right  of  challenge.  What  may  occur  in 
the  course  of  pleading  upon  any  future 
challenge  to  the  array  I  know  not,  and 
have  no  right  to  conjecture. 

The  Act  of  Parliament  expressly  pro- 
vides for  the  want  of  the  jurors*  book 
being  returned.  My  noble  and  learned 
friend  on  the  woolsack  meets  that  by 
saying,  "  Here  is  a  book  returned."  But 
what  is  the  book  returned  P  The  Act  of 
Parliament  requires  that  a  book  shall  be 
returned  which  is  correctly  made  up  from 
the  list ;  but  the  book  which  has  been  re- 
turned is  a  book  incorrectly  made  up  from 
the  list.  It  is  said  on  the  one  hand, 
'*  What !  if  there  is  a  single  defect,  is  that 
to  vitiate  the  whole  P"  And  there  I  think 
the  learned  Lord  Chief  Justice  has  fallen 
into  a  mistake,  which  probably  would 
have  been  corrected  if  this  opinion,  pro- 
ceeding from  so  humble  an  individual  as 
myself,  had  been  thought  worthy  of  dis- 
cussion at  their  meeting  and  of  a  more 
specific  answer  here.    He  says : 

<'If  in  England,  through  accident,  careless- 
ness, or  design,  a  single  name  had  been  omitted 
in  the  list  delivered  to  the  clerk  of  the  peace, 
according  to  the  argument  the  whole  book 
would  have  heen  vitiated." 

I  beg  leave  to  question  that  altogether, 
because  all  that  is  done  previously  to  the 
decision  of  the  quarter  sessions  is  referred 
to  that  decision  ;  that  decision  is  in  itself 

J'udicial,  and  makes  the  book  from  which 
'.  say  that  the  parties  had  a  right  to  have 
their  jury  selected. 

When  this  ar^ment,  to  which  great 
force  was  given  m  Ireland,  was  stated  at 
the  bar  in  this  HoilBe,  the  rcduetio  ad  ah- 
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9wrdum  was  encountered  hy  an  opposite 
one  of  much  greater  extent ;  for  the  argu- 
ment was :  "  If  I  am  nnreasonable,  and 
if  the  consequence  is  very  inconvenient  of 
saying  that  the  omission  of  a  single  name 
shall  vitiate  the  whole  book,  and  make  it 
a  different  book,  what  is  the  effect  of 
omitting  sixty  names  P — what  is  the  effect 
of  omitting  six  hundred  names  P — because 
either  of  those  is  equally  beyond  the  reach 
of  quesiion,  unless  this  mode  of  question- 
ing is  to  preyail." 

My  Lords,  I  admit  the  inconvenience 
may  be  very  great  upon  a  single  occasion, 
that  parties  shall  not  be  tried  out  of  any 
book  that  the  sheriff  has  received.  But 
let  me  here  observe  also,  by  the  way,  that 
the  decision  in  the  case  of  Beg,  v.  O'OonmU 
is  no  decision  upon  anv  other  case.  If 
the  other  parties  who  have  issues  to  be 
tried  are  satisfied  with  the  jury  book  as 
they  find  it,  we  may  be  sure  that  they 
will  not  challenge ;  but  if  they  do,  and  if 
a  true  jury  book  has  not  been  returned 
for  that  year,  the  law  itself  provides  that 
the  former  jury  book  shall  be  resorted  to. 
And  this  is  the  law  of  England,  as  well  as 
the  law  of  Ireland,  which  follows  it  as 
closely  as  the  different  circumstances  of 
the  two  countries  will  permit.  My  Lords, 
my  learned  brother  the  Lord  Chief  Justice 
supposes  that  the  omission  of  one  name 
from  the  unrevised  list  would,  on  my 
argument,  destroy  the  array.  With  great 
£ubmission  I  think  I  have  shown  the  con- 
trary, and  that  probably  no  inconvenience 
would  arise  from  holding  it  to  be  vitiated 
by  the  fraudulent  abstraction  of  many 
names  after  the  lists  have  been  adjudged 
upon  and  signed.  I  humbly  ask,  what 
balance  is  there  between  the  two  sets  of 
inconvenient  consequences  P  Is  it  not 
right  to  hold  the  public  officer  to  the  strict 
and  faithful  discnarge  of  his  easy  duty  P 
Can  anything  be  more  wrong  than  that  he 
should  enjoy  full  license  to  tamper  with 
these  sacred  documents  according  to  his 
pleasure  P 

Now,  my  Lords,  what  follows  appears 
to  me  to  be  of  the  very  highest  importance. 
That  there  may  be  the  greatest  wrong  and 
injury  committed  by  this  very  omission  of 
names  from  the  list  is  universally  acknow- 
ledged. And  the  Ghief  Justice  says: 
*'  That  there  must  be  some  mode  of  relief 
for  an  injury  occasioned  by  such  non- 
observance  of  the  directions  of  an  Act  of 
Parliament  is  undeniable.'*  So  all  the 
judges  in  Ireland  still  more  emphatically 
assert.  So  says  my  noble  and  learned 
friend  on  the  woolsack.  So  says  my 
noble  and  learned  friend  who  has  just  aa- 
dressed  your  Lordships.  What  then  is 
the  mode  of  relief  P 

My  noble  and  learned  friend  on  the 
woolsack  did  certainly  raise  my  expecta- 


tions to  a  very  high  pitch  upon  this  subject. 
In  one  part  of  his  argument  he  said: 
*'  The  pfiffty  is  not  without  a  remedy ;  the 
party  can  set  himself  right.  There  may 
nave  been  a  great  error,  a  great  ii^ury ; 
but  there  is  a  correction  for  that  error,  a 
redress  for  that  injury ;  there  is  a  way  to 
prevent  the  injustice  of  such  a  trial  as  the 
law  never  contemplated  and  would  not 
have  endured/*  Tnen  I  wanted  to  hear 
from  that  high  authority,  what  is  that 
remedy  P — ^what  is  that  redress  P — and 
what  IS  that  mode  of  preventing  one  of 
Her  Majesty's  subjects  from  being  tried 
by  such  a  jury  as  the  law  never  provided 
for  him  P  **  Oh,"  says  my  noble  and 
learned  friend,  "you  must  excuse  me 
there.  I  shall  put  off  telling  you  what 
the-  remedy  is  till  some  future  occasion ; " 
as  if  any  occasion  could  more  pressingly 
require  the  statement. 

When  my  Lord  Chief  Justice  and  the 
other  learned  judges  in  England,  and  the 
learned  judges  in  Ireland,  and  my  Lwd 
GhcmceUory  can  inform  us  of  no  remedy 
whatever  against  this,  which  is  admitted 
to  be  possibly  the  greatest  vrrong,  and 
productive  of  the  greatest  confusion  and 
mterference,  which  it  is  possible  to  con- 
template, with  the  sanctity  of  the  law  and 
the  security  of  the  subject,  I  shall  venture 
to  go  farther  and  declare  that,  if  this 
right  of  challenge  is  gone,  the  law  pro- 
vides no  remedy ;  but  I  will  not  beheve 
that  the  law  can  have  placed  its  subjects 
in  such  a  situation.  Unless  I  see  the  old 
and  well-known  constitutional  practice  of 
challenge  to  the  array,  founded  on  the 
principle  of  the  array  being  itself  incorrect 
and  injurious  to  the  party — unless  I  see 
that  ancient  process  directly  repealed  by 
Act  of  Parliament,  T  will  not  believe  that 
that  process  does  not  still  exist,  and  that 
that  remedy  is  not  still  preserved  to  the 
subject.  The  absence  of  all  other  remedy 
in  a  case  of  such  immense  importance  is 
to  me  demonstrative  proof  that  that  old 
remedy  exists,  that  the  objection  has  been 
well  taken,  that  the  challenge  ought  to 
have  been  allowed,  and  that  the  trial  has 
erroneously  proceeded. 

My  Lords,  I  shall  keep  my  promise,  and 
spare  your  Lordships  the  hearing  of  much 
which  I  have  collected.  But  there  i3  one 
thing  too  remarkable  to  be  overlooked. 
In  that  short  passage  in  Lord  Cohe,  which 
contains  the  whole  of  the  learning  upon 
this  subject, (a)  he  cites  a  case  from  the 
Year  Books,  which  is  twice  reported,  once 
in  the  17  E&vo.  3.,  and  once,  I  believe,  in 
the  20  Edw.  3.,  though  I  think  Mr.  HiU 
quoted  it  as  the  50th.  I  could  not  find  it 
there,  but  I  found  it  in  the  20th,  and  I 
have  it  copied  before  me.     The  sheriff 


(a)  Co.  Lit.  156. 
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retomed  a  list,  which  the  bailiff  of  the 
franchise  ought  to  have  retomed ;  that 
was  held  to  be  wrong  primd  fddej  because 
it  deprived  the  party  of  his  challenge 
againt  the  bailiff  individually.  But  then 
it  was  argued,  *'0h,  but  there  are  good 
names  enough  returned  by  the  sheriff  to 
insure  the  partv  a  fair  trial  *' ;  exactly  the 
argument  which  appears  to  have  succeeded 
in  Dublin.  But  the  Court  held,  in  the  time 
of  Edto.  d.,  that,  as  the  array  was  one 
entire  indivisible  thing,  one  error  would 
vitiate  the  whole,  and  the  whole  was 
accordingly  set  aside.  In  that  very  case 
the  sheriff  was  charged  with  unindiffe- 
rency,  the  question  of  his  unindifferency 
was  tried,  he  was  acquitted  upon  thc2b 
chaagei  and  yet  the  ract  of  his  having 
done,  though  not  with  any  corrupt  or 
partial  intention,  that  which  gave  a  diffe- 
rent jur^,  was  deemed  a  default  sufficient 
to  set  aside  the  whole  proceeding. 

My  Lords,  I  must  not  leave  this  subject 
without  observing  yet  further  upon  the 
want  of  other  remedy.  It  was  suggested 
in  the  course  of  the  argument  here  by 
some  learned  person,  I  think,  that  an 
application  might  be  made  to  the  Court. 
What  I  are  the  Queen's  subjects  to  apply 
to  the  discretion  of  the  Court  to  have  a 
lawful  jury  to  try  them  for  their  lives,  for 
tbeir  liberties,  iot  their  most  important 
interests  ?  Is  it  to  be  a  thing  upon  motion, 
and  upon  affidavit,  and  upon  written  de- 
position, the  party  accused  always  swear- 
ing last,  and  after  all  the  matter  referred 
to  the  discretion  of  the  Court,  the  decision 
subject  to  no  appeal  P  But  in  this  case  I 
find  the  judges  stating  that  there  was 
such  a  motion.  The  motion  was  refused ; 
upon  what  ground  I  do  not  know,  for  I 
have  read  nothing  of  these  proceedings 
but  what  I  have  seen  in  the  papers  printed 
for  our  use.  But,  as  I  understaiid  the 
facts,  I  must  take  the  liberty  of  saying 
that  it  would  startle  any  court  in  England 
to  hear  that  such  a  motion  as  that  should 
be  refused;  because  I  understand  the 
whole  list  of  jurors  for  the  county  of  the 
city  of  Dublin  consists  of  seven  hundred 
and  seventeen ;  it  is  so  mentioned  by  Mr. 
Justice  Bwrton  in  his  judgment.  Now  the 
special  jury  list  out  of  that  will  be  a  very 
small  and  inconsiderable  proportion  of  it, 
and  the  omission  of  sixty  names  out  of 
such  a  proportion  of  the  sheriff's  jury  list 
as  remained  for  special  juries  is  enough  to 
affect  auy  panel.  I  am  not  sure  whether 
I  am  stating  correctly  the  number  of  the 
whole  book  or  not.  If  not,  1  shall  be 
glad  if  any  learned  gentleman  can  correct 
me ;  but  I  gather  also,  from  the  case  of 
Bex  V.  Fitzpatrick,  that  seven  hundred 
and  twenty -five  was  the  number  of  the 
whole  list  of  jurors. 

Attorney  General  (for  Ireland) :  As  your 


Lordship  has  appealed  to  me,  I  would  say 
that  the  special  jury  list  contained  the 
names  of  seven  hundred  and  odd.  (a) 

Denxav,  L.C.J. :  I  am  much  obliged  for 
the  correction,  and  indeed  thought  it  veiy 
likely  that  the  number  must  have  been 
greater  than  it  would  appear  in  both  those 
passages  ;  but  still  I  csmnot  help  thinking 
that  the  omission  of  sixty  is  considerable 
enough  to  affect  any  party's  chance  of 
obtaining  a  right  jury.  The  number  seems 
to  me  to  be  a  great  proportion.  It  is 
obviously  by  no  means  impossible  that,  if 
those  sixty  names  had  appeared  in  the 
panel,  the  whole  jury  might  have  been 
urawn  from  those  names;  and  who  can 
tell  me  that  the  effect  of  the  evidence 
upon  the  minds  of  the  jury  might  not 
have  been  entirely  different,  if  they  had 
consisted  of  those  gentlemen  P  That,  how- 
ever, b  a  subject  upon  which  I  think  I  am 
not  at  liberty  to  enter.  I  oonsidor  that  it 
cannot  be  incumbent  upon  any  person  to 
prove  any  other  particular  injuty  than 
simply  and  solely  that  one  of  Her  Majesty's 
subjects,  put  upon  his  trial,  has  not  had 
the  security  which  is  provided  for  him  by 
law,  that  that  trial  shaU  be  a  fair  one. 

II  this  be  otherwise,  if  the  old  redress 
is  abrogated  and  no  new  provided,  that 
improved  law,  which  was  intended  to 
place  the  conslructioD  of  juries  beyond  all 
abuse  and  all  suspicion,  would  have  the 
effect  of  securing  success  to  the  worst 
manoeuvres,  and  of  unsettling  the  public 
confidence  in  the  most  important  functions 
of  justice. 

My  Lords,  I  now  proceed  to  the  other 
question,  which  I  certainly  approach  with 
all  that  diffidence  8o  properly  expressed 
by  those  learned  persons  who  differ  from 
the  very  weighty  opinions  which  have 
been  given  by  the  majority  of  the  learned 
judges  to  your  Lordfships.    In  the  first 

flaoe,  it  is  my  bounden  duty  to  state  that 
do  not  entirely  agree  with  the  learned 
judges  in  thinking  that  there  are  only 
two  objectionable  counts;  it  appears  to 
me  that  there  are  other  counts  open  to 
very  serious  objection,  and  I  should  be 
sorry  to  preclude  myself  by  anything 
which  I  may  now  say  from  giving  a 
judicial  opinion  against  counts  so  gene- 
rally stated,  and  charging  as  an  unlawful 
act  a  conspiracy  to  excite  dissatisfiiotion 
with  the  existing  tribunals,  for  the  purpose 
of  procuring  a  better  system.  I  am  by 
no  means  ^ear  that  it  may  not  be  an 
innocent  and  a  most  meritorious  act ;  I 
am  by  no  means  clear  that  there  is  any- 
thing illegal  involved  in  exciting  disappro- 

(a)  See  the  Recorder's  statement  in  the  Hoiue 
of  Commons,  and  the  affidavits  filed  on  behalf 
of  the  Crown  and  the  traTersers,  below,  App.  B, 
p.  936. 
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bation  of  the  courts  of  law,  for  the  pnrpose 
of  having  other  courts  substitated  more 
oheap,  emoient,  and  satisfaotorj.  Bat  it 
b  qnite  enough  for  me,  for  the  purpose 
of  the  present  armament,  as  the  learned 
judges  have  given  ueir  unanimous  opinion 
that  there  are  two  bad  counts,  to  declare 
mj  agreement  in  that  opinion,  and  for 
the  reasons  assigned.  Now  the  question 
is,  whether  the  judgment  which  hiEis  been 
pronounced,  and  the  sentence  which  has 
been  passed,  can  be  good,  under  such 
circumstances. 

The  question  as  put  by  jour  Lordships 
to  the  judges  is  this : — '*  In  an  indictment 
consisting  of  counts  A.,  B.,  C,  where  the 
verdict  is  *  Guilty  of  all  generally,'  and 
the  counts  A.  and  B.  are  good,  and  the 
count  G.  is  bad ;  the  judgment  being  that 
the  defendant,  for  the  offences  aforesaid, 
be  fined  and  imprisoned ;  which  judgment 
would  be  sufficient  in  point  of  law,  if  con- 
fined expressly  to  counts  A.  and  B.,  can 
such  judgment  be  reversed  on  a  writ  of 
error?  Will  it  make  any  difference 
whether  the  punishment  be  discretionary 
as  above  suggested,  or  a  punishment  fixed 
by  law  P" 

The  Gourt  have  pronounced  their  sentence 
upon  the  defendant  in  respect  of  counts 
A.,  B.,  and  G. ;  in  respect,  that  is,  to  '*  his 
said  offences."  Bat  it  is  said  that  the 
sense  of  these  words,  according  to  the 
approved  rules  of  construction,  is,  that 
they  mean  only  such  offences  as  shall 
appear,  after  legal  argument,  to  be  well 
laid.  I  cannot  think  so.  It  appears  to  be 
an  extremely  ingenious  turn  of  language 
to  sav  that  you  can  so  confine  it.  Here 
are  uiree  counts,  each  laying  what  is  pre- 
sumed to  be  an  offence ;  on  each  the  grand 
jury  has  made  presentment  of  a  true  bill. 
To  each  of  those  three  counts  the  plea 
"  Not  Guilty  "  applies,  upon  each  issue  a 
trial  takes  place, — upon  each  there  must 
be  evidence  given,  upon  each  of  those 
three  counts  the  verdict  is  taken.  The 
Court  proceeds  to  say: — "For  his  said 
offences, — the  offences  of  which  he  stands 
convicted, — I  sentence  him  to  a  certain 
discretionary  punishment, — to  a  punish- 
ment which  I  inflict  according  to  my  dis- 
cretion, and  according  to  my  view  of  his 
demerits,  as  found  guilty  of  those,  his  said 
offences." 

We  are  told  that  it  is  necessary  to  **  pre- 
sume "  (my  noble  and  learned  friend  on 
the  woolsack  repeatedly  used  the  word 
**  assume  ")  *  *  that  the  Court  pronounced 
their  judgment  on  the  good  counts  onlv." 
In  the  first  place,  I  feel  an  unconquerable 
repugnance  to  that,  because  I  cannot  be 
ignorant  that  I  should  be  setting  up  a 
presumption  in  direct  contradiction  to  the 
notorious  fact.  If  your  Lordships  are  to 
teach  the  present  and  ftiture  students  of 


the  law  what  the  law  is  upon  this  subject 
from  your  proceedings  in  this  case,  and 
you  say,  "  We  must  by  law  presume  that 
the  Gourt  in  Ireland  passed  this  sentence 
upon  the  good  counts  only,**  at  least,  those 
members  of  the  legal  profession  who  go  to 
practise  on  the  other  side  of  the  channel 
will  take  in  the  Reports  of  tlie  Court  of 
Queen's  Bench  in  Dublin,  and  there  they 
will  find  a  solemn  decision  directly  con- 
trary to  what  your  Lordships  will  have 
thought  proper  to  assume ;  because  there, 
on  motion  in  arrest  of  judgment,  upon  the 
ground  that  these  two  very  counts  were 
bad,  the  Court  said,  **  These  counts  are  pre- 
fectly  good ;  tiiey  are  unexceptionable,  '(a) 
Strange  now  to  call  upon  your  Lordships 
to  assume  that  those  counts  were  not  acted 
upon  by  that  very  Court  which  tells  you 
that  they  are  so  good  that  they  are  deter- 
mined to  act  upon  them. 

But,  my  Lords,  not  only  is  it  a^inst 
the  notorious  fact,  and,  m  my  opmion, 
against  the  plain  meaning  of  the  words, 
but  it  is  against  the  common  probability 
of  every  case.  And  here  I  must  take  the 
liberty  of  adverting  a  little  to  my  own 
experience,  which  is  not  very  short,  in 
criminal  courts  upon  this  subject.  I  know 
what  course  I  should  have  taken,  if  I  had 
been  pressed  to  give  judgment  at  the  mo- 
ment,and  had  then  given  it.  If  nothing  had 
taken  place  respecting  the  validity  of  the 
indictment,  or  any  part  of  it — and  much 
more  if  such  validity  had  been  diBputed,but 
established — according  to  my  view,I  should 
have  deemed  it  my  indispensable  duty 
to  apportion  the  sentence  to  the  degree 
of  criminality  that  was  stated  in  all  the 
counts  that  were  proved  by  the  evidence. 

My  Lords,  I  qmte  agree  with  my  right 
honourable  and  learned  friend  Mr.  Baron 
Parke,  as  to  the  general  opinion  which 
has  prevailed  in  the  profession  upon  this 
point.  He  and  Mr.  Justice  GoUrnan  have 
both  stated  the  existence  of  that  opinion 
as  a  fact  upon  which  no  doubt  can  be 
entertained.  I  felt,  as  my  learned  brothers 
did,  great  surprise  when  I  heard  that 
most  able  and  mgenious  argument  which 
was  addressed  to  the  house,  and  I  confess 
that  I  had  never  felt  a  doubt  upon  the 
subject  until  that  argument  was  submitted 
to  my  mind.  But  I  must  add  that  I  never 
had  occasion  to  give  a  judicial  or  a  pro- 
fessional consideration  to  the  matter.  And 
I  must  ask,  when  such  an  argument  is 
raised,  what  is  the  duty  of  a  court  of 
error  P  To  consider  whether  the  doubt  is 
well  founded  or  not.  Not  to  be  run  away 
with  by  mere  authority,  unless  indeed  it 
is  so  decisive  as  to  g^t  rid  of  the  doubt, 
but  to  see  whether  in  point  of  law  there  is 
legal  ground  for  the  doubt  which  is  enter- 


(a)  See  above,  p.  780. 
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tained.  Mr  Lords,  this  is  no  tmusrial 
practice.  This  is  not  the  first  time  that  a 
conrt  of  error  has  taken  that  view.  I  per- 
fectly well  remember,  not  indeed  in  a 
court  of  error,  but  at  the  time  when  my 
noble  and  learned  friend  on  the  woolsadk 
was  presiding  with  so  much  dignity,  and 
so  beneficially  to  the  pnblic,  in  the  Court 
of  Excheqaer,  a  case  was  brought  before 
that  court,  upon  which  it  was  proposed  to 
overrule,  not  the  dicta,  the  impressions, 
the  fancies  of  the  learned  frequenters  of 
Westminster  Hall,  but  decided  cases,  run- 
ning through  a  period  of  near  fifty  years, 
appearing  m  numerous  reports,  ana  laid 
down  by  all  the  text-writers.  I  believe 
Mr.  Justice  Bayley,  on  a  particular  exami- 
nation of  those  cases,  thought  them  clearly 
founded  in  error ;  they  were  traced  to  a 
dictum  of  Lord  Mansfield  during  his  first 
judicial  year,  which  was  held  by  Mr. 
Justice  Bayley  to  be  untenable,  and  my 
noble  and  learned  friend  pronounced  the 
unanimous  judgment  of  his  court,  denying 
their  authority,  and  overruling  them  all. 
I  speak  of  the  case  of  Hutton  v.  Balfne.{a) 
That  question,  in  some  other  case,  came 
afterwards  upon  a  writ  of  error  before 
your  Lordships'  House,  and  your  Lordships 
thought  that  you  were  bound  by  the  autho- 
rities, although  the  principle  might  not 
he  perfectly  clear.  But  that  did  not  pre- 
vent my  noble  and  learned  friend  and  the 
Court  of  Exchequer  from  entering  into  a 
full  consideration  of  the  question,  whether 
in  point  of  principle  those  cases  were  good 
law,  or  whether  they  ought  not  to  be 
rejected  if  proved  to  be  founded  on  mis- 
take ;  nor  did  any  one  impugn  their  right 
and  their  duty  to  examine  the  legal  pro- 
position. 

I  heard  m^  noble  and  learned  friend 
with  the  admiration  I  always  do,  when  he 
laid  down  the  rule  on  this  subject.  He 
reminded  your  Lordships  that  you  are  not 
bound  to  do  more  than  respect  in  the 
highesi  degree,  and  consider  with  the 
utmost  care,  the  opinions  which  may  be 
given  to  you  by  the  judges.  But  you  have 
a  dutj  of  your  own  to  perform.  Your 
consciences  are  to  be  satisfied ;  your  minds 
are  to  be  made  up ;  your  privilege  affords 
you  the  assistance  of  the  most  learned 
men  living ;  but  your  duty  forbids  you  to 
delegate  your  office  to  them. 

And,  my  Lords,  what  happened  in  this 
very  house  not  twelve  months  ago  P  There 
was  a  universal  opinion  at  the  English 
bar,  founded  upon  the  dicta  of  judges  as 
illustrious  as  any  who  have  ever  filled  the 
seats  of  justice  in  any  country,  upon  a 
question  of  no  less  importance  than  the 
nature  of  marriage ;  Lord  McmHield,  Lord 
Ellenborough,  Lord    Kenyan,   Lord   Ten- 


(a)  2  Y.  &  J.  101  ;  2  Cr.  &  J.  19,  S  Tyr.  620. 


terden,  Lord  Chief  Justice  C^bs,  and  many 
others,  all  clearly  taking  the  same  view 
of  the  subject  in  dicta  wliich  perhaps  did 
not  in  any  one  of  them  go  precisely  to  the 
extent  of  a  decision  upon  the  subject,  but 
which  showed  their  opinion  upon  the 
nature  of  the  contract,  and  that  those 
enlightened  minds  had  come,  upon  gene- 
ral principles,  to  a  certain  conclusion. 
Nay  more,  Lord  StoweU,  half  a  century  of 
whose  invaluable  life  had  been  devoted 
almost  exclusively  to  the  consideration  of 
this  subject,  had  pronounced  a  decision 
conformable  to  that  opinion.  Your  Lord- 
ships had  the  case  before  you.  The  i  udges 
of  the  present  day  were  consulted,  and 
formed  an  opinion  directly  contrary  to 
that  of  their  predecessors  in  former  times ; 
they  did  not  feel  themselves  deterred  by 
this  great  concurrence  of  authorities  &om 
asserting  their  opinion  as  to  the  law. 

But  did  my  noble  and  learned  friend 
(Lord  Brougham)  feel  himself  fettered  by 
this  unanimous  opinion  of  the  present 
luminaries  of  Westminster  Hall?  By  a 
most  powerful  argument  he  sought  to 
overthrow  their  conclusion,  and  strenu- 
ously exhorted  your  Lordships  to  dissent 
from  it.  Nor  did  he  stand  alone :  others 
among  us  concurred  with  him  in  holding 
the  former  principles  to  be  just,  and  the 
reasoning  of  all  my  learned  brethren  to 
be  insufficient  to  confute  them. 

Your  Lordships  have  not  forgotten  the 
termination  of  that  case.  Those  of  your 
Lordships  who  took  a  part  in  the  discus- 
sion were  equally  divided ;  the  consequence 
of  which  was,  that  the  judgment  of  the 
Court  below  stood  affirmed,  deciding 
against  the  dicta  of  those  most  venerable 
and  distinguished  individuals. (a) 

Now,  my  Lords,  after  that  proceeding, 
which  indeed  followed  many  precedents, 
are  we  not  bound  to  make  a  full  examina- 
tion of  the  grounds  and  reasons  upon 
which  the  judges  may  found  the  opinion 
which  we  asked  at  their  hands  P  Having 
done  so  in  this  case,  I  must  venture  to 
say  that  my  surprise  has  changed  its 
object.  I  no  longer  wonder  that  the 
objection  should  have  been  taken  to  the 
supposed  law,  but  that  such  should  have 
been  supposed  to  be  the  law.  I  am  con- 
vinced that  it  never  has  been  the  law; 
and  I  think  a  slight  attention  to  the  cases 
will  show  that  that  is  the  true  conclusion 
at  which  to  arrive. 

My  Lords,  this  whole  doctrine  has  arisen 
upon  a  single  remark  of  Ijord  ManefiM, 
jtwioe  repeated.  It  was  made  on  occasions 
where  it  was  perfectly  immaterial  to  know 
what  his  Lordship  might  think  about 
criminal  law,  and  where  it  is  clear  that 
his  Lordship  unnecessarily  went  out  of 


(a)  Reg.  v.  MiUii,  10  Q.  &  F.  5«4. 
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his  way  to  heighten  a  grieyanoe  whieh  he 
thought  he  fonnd  in  the  practice  in  civil 
actions  as  contrasted  with  that  in  criminal 
proceedings.    He  says : 

**  In  cases  of  civil  actionB,  where  there  is  one 
good  count  and  one  bad,  and  the  verdict  is 
general,  and  for  damages,  in  that  case  the  Court 
above  will  be  bound  to  set  aside  that  verdict, 
because  the  damages  proceed  upon  all  the  counts, 
and  you  cannot  tell  bow  much  may  have  been 

fiven  for  the  bad  count,  and  how  much  may 
ave  been  given  for  the  good  count  ;'* 
and  this,  nndonbtedly,  is  both  tme,  and 
in  the  supposed  circmnstances,  inevitable. 
Bnt  I  most  deeply  regret  that  it  did  not 
occnr  to  Lord  Mwnsfield,  that,  presiding 
at  nisi  priue,  he  had  a  plain  remedy  for 
that  evil  in  his  own  hands,  because  he 
had  nothing  to  do  but  to  tell  the  jury  to 
assess  the  damages  separately  upon  the 
several  counts,  and  tnen  the  damages 
would  have  stood  for  what  they  were 
worth;  well  awarded  upon  those  counts 
which  were  good,  and  liable  to  be  set  aside 
upon  those  counts  which  were  bad.  Why, 
upon  that  occasion,  that  noble  and  learned 
judge  should  have  thought  it  necessary  to 
say  one  word  respecting  the  rule  in  cri- 
minal oases,  I  am  quite  at  a  loss  to  con- 
ceive. 

He  does,  however,  say  that ;  and  there 
cannot  be  a  doubt  that,  in  one  sense,  the 
assertion  is  correct.  For  if  an  ingenious 
counsel  should  object  to  one  of  the  counts 
of  the  indictment  that  it  was  bad  in  law, 
affcer  a  verdict  finding  the  party  guilty  on 
all,  he  would  be  told  that  any  such  objec- 
tion was  immaterial,  since  there  were 
other  counts  on  which,  if  good,  the  Court 
might  proceed  to  pass  sentence.  It  is 
clear  that  this  opinion,  taken  up  in  general 
terms,  has  engendered  the  notion  which 
has  been  universally  prevalent  in  West- 
minster Hall.  Several  judges,  and  many 
barristers  and  persons  in  high  situations, 
have  expressed  the  same  opinion  in  the 
same  general  terms,  and  they  have  taken 
for  granted  that  it  might  be  truly  so 
stated.  And  I  am  tempted  to  take  this 
opportunity  of  observing,  that  a  large 
portion  of  that  legal  opinion  which  has 

Sassed  current  for  law  falls  within  the 
escription  of  '*  law  taken  for  granted." 
If  a  statistical  table  of  legal  propositions 
were  drawn  out,  and  the  first  column  were 
headed  "  Law  by  Statute,"  and  the  second 
"  Law  by  Decision ;"  a  third  column  under 
the  heading  of  **  Law  taken  for  granted  ** 
would  comprise  as  much  matter  as  both 
the  others  combined.  But  when  in  pur- 
suit of  truth  we  are  obliged  to  investigate 
the  grounds  of  the  law,  it  is  plain,  and 
has  often  been  proved  by  recent  expe- 
rience, that  the  mere  statement  and  re- 
statement of  a  doctrine, — ^the  mere  repe- 
tition of  the  ecmtUena  of  lawyers,  cannot 


make  it  law,  unless  it  can  be  traced  to 
some  competent  authority,  and  if  it  be 
irreconcilsbble  to  some  clear  legal  prin- 
ciple. Now  in  this  case,  from  Lord  Mams' 
field's  uncalled  for  remark,  that  a  good 
judgment  can  be  pronounced  on  an  indict- 
ment which  contains  some  counts  so  bad 
that  on  them  the  judgment  might  be 
arrested,  it  has,  I  think,  been  rashly  and 
groundlessly  taken  for  granted,  that  a 
general  judgment  pronounced  upon  an 
indictment  consisting  of  bad  as  well  as 
good  counts,  where  a  verdict  has  been 
taken  for  the  Crown  upon  all,  cannot  be 
reversed  upon  writ  of  error. 

I  ventured,  my  Lords,  to  speak  of  my 
own  experience,  and  I  must  here  do  so 
again.  I  think  that  some  of  my  learned 
brethren,  who  stated  their  views  on  Mon- 
day, have  really  forgotten  some  matters 
of  ordinary  practice  or  their  practice  must 
difler  wholly  from  mine.  One  of  their 
statements  is,  "  that  when  there  is  an  in- 
dictment containing  several  counts  for 
felony,  you  take  the  verdict  of  guilty  as  a 
matter  of  codrse  upon  all  the  counts,  and 
if  there  is  any  one  count  good,  that  will 
support  the  judgment."  I  am  compelled 
to  aeny  that  this  is  the  universal  prac- 
tice; because  I  know  that  whenever  I 
have  had  to  try  a  criminal  upon  various 
counts  in  one  indictment,  I  have  always 
thought  it  my  duty  distinctly  to  put  it 
to  the  jury,  **  Do  you  agree  that  there  is 
any  proof  upon  this  point  P  because  if  not, 
we  shall  discard  it."  For  instance,  upon 
a  count  charging  an  intent  to  mur- 
der, I  should  say,  perhaps,  "You  can- 
not believe  that  he  intended  to  mur- 
der, and  therefore,  if  you  agree  with  me, 
you  will  relieve  the  prisoner  from  that 
part  of  the  charge."  So  of  the  counts 
charging  an  intent  to  disable  and  an  intent 
to  maim.  **  No  such  intent,"  I  might  say, 
''appears  to  have  existed;  but  as  to  the 
intent  to  do  grievous  bodily  harm,  you 
will  consider  whether  you  think  that  it  is 
or  is  not  proved."  If  the  facts  required 
it,  I  should  take  care  to  desire  the  jury  to 
say  **  not  guilty "  upon  the  first  three 
counts,  and  '*  guilty  "  upon  the  last  count 
alone.  And  again,  if  any  of  the  counts 
appeared  to  be  bad,  I  should  take  the  ver- 
dict on  the  good  counts  only.  The  prose- 
cutor might  enter  a  nolle  prosequi  on  the 
bad  ones,  or  offer  no  evidence,  and  consent 
to  a  verdict  of  acquittal  upon  them,  or 

gossibly  they  might  be  quashed  by  the 
burt  for  insufficiency. 
I  say  that  any  one  of  these  is  a  proper 
course,  and  that  it  removes  all  difficulty. 
What  harm  is  then  doneP  Why  is  the 
verdict  to  be  taken  upon  all  the  counts, 
good  and  bad  P  Your  Lordships  heard  it 
stated  the  other  day,  that  otherwise  you 
impose  upon  the  judge  the  inconvenience 
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of  being  oompelled  to  form  an  opinion  on 
the  yalidity  of  the  coonts  before  he  pro- 
ceeds to  pass  judgment.  I  see  no  incon- 
yenience  m  that.  I  think  he  ought  to 
tiike  care  that  the  count  is  good  before  he 
allovrs  a  verdict  to  be  taken,  or  at  least 
before  he  allows  Judgment  to  be  entered 
upon  it.  So  far  from  thinking  that  any 
eyil  will  arise  firom  that  practice,  I  think 
yery  great  gK)od  will  arise  from  it.  And  I 
must  take  the  liberty  of  throwing  in  the 
observation,  that  in  my  opinion  there  can- 
not be  a  much  greater  grievance  or  oppres- 
sion than  these  endlesSf'^voluminous,  unin- 
telligible, and  unwieldy  indictments.  An 
indictment  which  fills  fifty-seven  close 
folio  pages  is  an  abuse  to  be  put  down, 
not  a  practice  deserving  encouragement. 
Most  of  the  persons  who  are  accused  of 
offences  are  in  a  line  of  life  which  does 
not  enable  them  even  to  get  a  copy  of 
such  a  charge  from  the  clerk  of  assize, 
who  will  not  part  with  it  without  his 
fees;  and  when  the  party  accused  has 
obtained  a  copy,  the  greatest  stretch  of 
mind  of  the  most  learned  persons  can 
hardly  even  for  days,  as  we  know  from 
the  arguments  at  your  Lordships'  bar,  find 
out  what  it  is  that  is  really  the  matter  of 
criminal  charge.  It  is  often  ambiguous 
to  that  degree,  that  possibly  the  pleader 
who  drew  the  indictment  may  mean  one 
thing,  the  judge  another,  the  jury  a  third  : 
and  the  jury,  if  asked  whether  the  party 
was  guilty  in  the  only  sense  in  whicn  the 
law  would  condemn  him,  might  in  that 
sense  have  aocjuitted.  A  fourth  sense  may 
perhaps  be  discovered  by  the  Court  of 
Error  for  these  ambiguous  phrases;  un- 
less, indeed,  there  were  a  single  good 
count  among  numerous  bad  ones,  and  then 
the  Court  of  Error  would  be  invited  to 
say,  "  Do  not  trouble  yourselves  to  inquire 
whether  those  charges  are  good;  throw 
them  over  altogether;  presume  that  the 
sentence  was  awarded  m  respect  of  the 
single  good  count,  and  that  aloue." 

I  am  deliberately  of  opinion,  that  the 
practice  of  selecting  at  tne  time  of  trial 
the  counts  on  which  judgment  may  be 
lawfully  awi^ded  is  the  ri^ht  and  whole- 
some practice,  producing  no  inconvenience, 
and  afibrding  a  great  security  for  justice. 
In  old  times,  when  the  indictment  con- 
sisted of  a  single  count,  it  was  of  necessity 
the  universal  practice  to  form  an  opinion 
whether  that  count  was  valid;  the  con- 
stant aim  of  modem  legislation  has  been 
to  simplify  criminal  charges,  nor  is  any 
object  worthier  of  attention  in  framing  the 
code  of  every  civilised  country. 

I  think  also  there  has  been  another  mis- 
take made  as  to  the  practice  of  the  Court 
of  Queen's  Bench  in  this  country.  It  is 
said  that,  when  an  objection  is  taken,  and 
a  motion  made  to  arrest  judgment  upon  a 


particular  count,  the  Court  are  in  the  habit 
of  saying,  "No;  we  shall  not  hear  any 
argument  upon  that  particular  count, 
because  there  is  another  count  upon  which 
the  judgment  may  be  supported.'  Nothing 
more  reasonable,  if  some  counts  are  ad- 
mitted to  be  good.  But  was  that  the  case 
last  year  in  the  indictment  against  JPeoiTitf 
O'Connor  f(a)  There  were  two  counts  only 
upon  which  he  and  others  were  found 
ffuilty;  upon  one  of  them,  namely,  the 
fifth,  we  first  of  all  proceeded  to  hear  an 
argument  whether  or  not  the  judgment 
should  be  arrested.  If  the  judgment  had 
not  been  arrested,  we  should  have  pro- 
ceeded to  pass  judgment  upon  that  count. 
We  tliouffht,  however,  that  the  judgment 
ought  to  be  arrested  upon  that  count ;  and 
thereupon  it  became  necessary,  in  the 
second  place,  to  examine  another  count  of 
doubtful  validity,  upon  which  the  jury  had 
also  found  the  prisoners  guilty.  That 
count  was  framed  in  a  style  of  excessive 
verbosity  and  ambiguity  of  expression, 
upon  which  no  clear  ideas  could  well  be 
formed.  The  then  Attorney  Oeneral,  (b)  my 
riffht  honourable  friend  the  present  Lord 
Chief  Baron,  discovered  that  there  existed 
very  great  doubt  in  the  mind  of  the  Court 
whether  that  other  count  was  a  good  one, 
and  accordingly  he  has  never  pressed  for 
judgment  upon  it.  But  the  course  then 
taken  was  to  attempt  to  arrest  the  judg- 
ment, and  the  argument  for  arresting  the 
judgment  was  permitted  upon  those  parti- 
cular counts  which  were  successively 
attacked  as  bad  counts.  It  is  not  correct, 
therefore,  to  say  that  the  Court  would 
never  enter  into  that  consideration. 

The  subiect  may  be  illustrated  by  a  case 
particularly  in  my  mind  which  occurred 
lately  before  me  at  Guildhall.  There  was 
a  doubt  made  whether  a  charge  of  con- 
spiracy in  one  of  the  counts  was  not  alto- 
gether good  for  nothing,  as  stating  facts 
which  £ul  taken  place  m  a  foreign  coun- 
try. My  observation  upon  that  waa,  "  I 
shall  not  pass  judgment  here,  though  a 
verdict  of  guilty  should  be  returned,  and 
therefore  it  is  immaterial  what  I  may 
think  about  the  goodness  of  that  count ;  ' 
but  if  I  had  been  obliged  to  pass  judgment 
tiiere,  then  the  judgment  would  have  been 
upon  both  counts,  and  the  party  must 
have  taken  his  chance  of  what  the  court  of 
error  might  afterwards  have  thought  upon 
the  goodness  of  the  count.  But  it  seems 
to  me  that,  as  in  the  case  of  daniages, 
I  have  suggested  a  short  and  simple 
mode  of  keeping  clear  of  all  difficulty, 
which  I  am  sure  no  lawyer  will  conte^ 
with  me ;  so,  with  regard  to  several  counts 
in  criminal  cases,  tne  objection  may  be 

(a)  4  St  Tr.  N.  S.  98&. 
(6)  Sir  Frederick  Pollock. 
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entirely  avoided  bj  the  Oonrt  passing  a 
separate  indgment  upon  each  count,  and 
saying,  *^  We  adjudge  that  upon  this  count 
on  which  the  prisoner  is  found  guilty  he 
ought  to  suffer  so  much;  that  upon  the 
second  count  he  ought,  on  beine  found 
guilty,  to  receiye  such  a  punishment; 
whether  the  count  turn  out  to  be  ^ood  or 
not  we  shall  now  pronounce  no  opinion." 
And  that  question  would  be  reserved  for 
the  superior  Gourt.  A  court  of  error 
would  then  reverse  the  judgment  only  on 
such  counts  as  could  not  be  supported  in 
law,  leaving  that  to  stand  which  bad  pro- 
ceeded upon  the  charges  which  were 
valid^ 

Now  both  my  noble  and  learned  friends 
have  stated  that  this  is  a  mere  technical 
objection,  and  that  no  injustice  can  arise 
from  the  existing  practice.  I  must  say 
that  I  think  the  ^atest  inmstice  may 
arise  from  it.  It  is  very  different  from 
irrelevant  stuff  being  foisted  into  a  ^ood 
count.  That  is  highly  improper,  if  it  is 
done  by  way  of  prejudice,  because  a  crimi- 
nal charge  ought  to  be  distinct,  clear,  and 
intelligible  in  itself,  and  free  from  all 
matter  of  imputation  that  does  not  belong 
to  the  offence.  But  still  the  Oourt  would 
easily  throw  aside  that  irrelevant  abuse, 
and  pass  judgment  only  for  that  which 
goes  to  make  up  the  offence.  Suppose 
there  had  been  three  indictments,  and  the 
prisoner  had  been  found  guilty  upon  all 
three,  and  the  Oourt  had  been  permitted 
by  the  practice  to  pronounce  one  judgment 
upon  all  in  one  sentence,  I  do  not  see  how 
it  would  be  at  all  different  from  what  has 
taken  place  here.  The  subject  is  so  far 
from  being  merely  technical,  that  it  may 
involve  the  greatest  injustice,  because  you 
may  inflict  the  heaviest  punishment  for 
the  lightest  offence,  or  mdeed  for  that 
which  may  turn  out  to  be  no  subject  for 
punishment  at  all. 

My  noble  and  learned  friends  have  re- 
ferred to  some  authorities,  which  it  would 
not  be  right  for  me  to  pass  over  altogether. 
They  of  course  selected  those  which  they 
thought  the  strongest,  and  to  those  I  shall 
direct  my  attention.  The  first,  I  think, 
which  was  mentioned,  was  the  case  of  Rem 
V.  Powell,  in  which  there  was  a  general  ver- 
dict of  guilty,  for  two  offences  stated  in  two 
different  counts,  one  of  them  charging  an 
assault  with  a  particular  intent,  and  the 
other  a  common  assault.  The  sentence 
was  general,  and  was  such  as  only  the 
verdict  upon  the  first  count  warranted, 
and  a  writ  of  error  was  brought.  Now, 
there  is  one  very  remarkable  circumstance 
in  that  case,  which  appears  in  the  judg- 
ment of  Mr.  Justice  Tanmion.    He  says : 

"  When  I  look  at  this  indictment,  I  do  not 
find  that  it  states  two  offences ;  it  does  not  say 
that  he  committed  another  assault,  which  is  the 


osnal  course  of  doing  it ;  but  in  fact  it  is  only 
another  description  of  the  same  assault,  and 
therefore  there  is  nothing  at  all  wrong  in  saying 
that  the  heavier  punisnment  which  the  first 
count  enabled  the  Court  to  award  is  properly 
assigned." 

But  the  only  objection  taken  there  was 
simply  this,  that  the  words  "  misdemeanor 
and  offence  "  applied  to  one  of  the  counts 
alone :  the  Oourt  held  that  it  applied  to 
both ;  that  **  misdemeanor  "  ouffht  not  to 
be  confined  to  the  offence  described  in  one 
count,  but  is  nomen  coUeoHvum,  including 
the  offence,  with  its  aggravations,  as  stated 
in  the  first  count,  as  well  as  the  mere 
assault,  as  stated  in  the  second.  That  is 
the  decision  which  the  Oourt  came  to  upon 
that  occasion ;  and  to  apply  that  here,  as 
laying  down  the  principle  that  we  must 
secure  the  right  or  the  prosecutor  to  con- 
vict generalhr>  ^ud  have  a  general  sen- 
tonce  passed,  unquestionable  in  error, 
though  it  should  turn  out  afterwards  that 
there  was  some  bad  count  in  the  indict- 
ment stating  a  different  misdemeanor,  is 
what  1  cannot  at  all  understand. 

The  second  case  quoted  was  Beg.  v. 
Bhodes,  which  occurred  in  the  time  of 
Lord  Chief  Justice  HoU,  and  is  reported 
in  Lord  Ba/ymond's  reports.  That  was  an 
indictment  for  subornation  of  perjury. 
There  were  several  assignments  of  per- 
jury. The  defendant  was  convicted  of  the 
offence. 

"But  then," 

said  the  counsel  for  the  defendant, 

"some  of  those  assignments  of  perjury  are 
bad,  and  therefore  the  judgment  is  had,  because 
general." 

That  was  in  arrest  of  judgment  also. 
But  I  should  have  answered  him,  as  I 
think  ItordHoU  did  answer  him  upon  that 
occasion, — for  that  is  the  meaning  I 
ascribe  to  what  he  says,  and  I  know  it  is  a 
course  which  we  have  taken  very  recently, 
— The  question  is  a  question  of  perjury ; 
it  does  not  signify  how  many  assignments 
there  are ;  there  mav  be  twenty  wnich  are 
bad,  and  only  one  which  is  ^ood ;  but  you 
still  convict  him  of  subornation  of  perjury. 
It  is  no  separate  finding.  It  is  not  for 
''his  said  several  offences,"  but  for  his 
one  single  offence  of  subornation  of  per- 
jury ;  and  whether  the  overt  acts  are  more 
or  fewer,  or  only  a  parcel  of  unmeaning 
words  have  been  added,  is  perfectly  in- 
different as  to  making  it  a  good  indgment 
upon  the  only  crime  charged  in  the  indict- 
ment. I  think  that  this  is  an  answer 
which  entirely  explains  that  case,  and 
shows  it  to  be  of  no  application  in  the 
present  instance. 

Then  mv  noble  and  learned  friend  re- 
ferred to  the  case  of  Beg.  y.  Ingram,  which 
is  in  8aJkM  ;  and  what  do  your  Lordships 

Digitized  by  VjUOyK:! 


883] 


The  Queen  against  O'Connell  and  others,  1 843-4. 


[884 


think  that  case  wasP  It  was  a  charge 
against  a  man  and  his  wife,  that  they  were 
guilty  of  an  assanlt.  There  was  a  motion 
m  arrest  of  judgment.  The  objection  was 
something  of  a  grammatical  nature.  In 
the  first  part  of  the  indictment  the  singu- 
lar number  was  used,  insuUvm  fecit  (all 
the  indictments  at  the  time  were  in  Latin), 
upon  which  the  grammarians  who  defended 
the  parties  said : 

**  This  is  a  bad  record,  because  the  insuUum 
fecit  (that  is,  made  an  assault)  only  applies  to 
some  one  of  those  two,  and  we  do  not  know 
which." 

But  however  bad  that  grammar,  or  how- 
ever doubtM  the  oharee,  the  following 
words  were  correct  and  perfectly  clear, 
and  touched  both  the  defendants.  The 
same  count  (there  being  only  one)  pro- 
ceeded to  say  "  vulneraverunt  et  verier - 
avenmt,**  A  little  bit  of  false  grammar 
which  comes  in  before  is  of  no  conseauence 
at  all,  with  reference  to  the  punishment 
of  those  who  have  been  convicted  of  the 
offence  well  and  grammatically  laid. 
Farker,  C.  J.,  said  upon  that  occasion : 

**  If  any  part  of  the  count  is  good,  the  whole 
is  good," 

and  so  it  is ;  yet  that  case  is  quoted  to 
prove  a  judgment  good  which  rests  on  two 
counts,  one  good  and  one  bad.  And  those 
two  are  the  only  cases  before  the  time  of 
Lord  Ma/nsfidd,  which  are  now  quoted  as 
establishing  his  position,  stated  by  him  in 
a  civil  action,  not  distinctly  upon  the 
point  in  question,  but  antithetically,  as 
serving  to  illustrate  the  supposed  absur- 
dity of  the  rule  in  civil  cases.  I  admit  that 
cases  come  afterwards  which  require  some 
explanation ;  but  the  first  explanation  is 
to  l[)e  found  in  the  general  language  which 
was  employed  by  so  great  an  authority 
upon  this  subiect,  and  a  want  of  examina- 
tion of  what  the  principle  really  was. 

My  right  honourable  and  learned  brother, 
Mr.  Baron  Parke,  was  exposed  to  some 
censure  for  expressing  more  doubt  than 
seems  to  be  quite  consistent  with  his  hold- 
ing a  strong  opinion  on  this  point :  perhaps 
he  may  have  done  so ;  still  that  opinion  is 
quite  plainly  to  be  discovered.  Even  if 
we  could  believe  it  possible  that  he  was 
not  convinced  by  his  own  lucid  exposition, 
it  cannot  fail,  I  think,  to  convince  any  one 
who  brings  an  unbiassed  mind  to  the  ques- 
tion. 

Then,  my  Lords,  we  come  to  the  case  of 
Bex  V.  HiU,  which,  in  my  opinion,  has 
really  no  application  whatever  to  this  sub- 
ject. The  party  was  there  found  guilty  of 
an  offence  at  the  assizes,  the  same  offence 
being  stated  in  six  or  seven  different 
counts.  The  question  was,  whether  all 
those  counts  were  not  bad ;  and  Mr.  Jus- 
tice Chambfi,  the  learned  judge  who  tried 


the  cause,  had  the  prisoner  oonyicted,  and 
passed  a  sentence  upon  all  the  counts 
which  a  conviction  upon  any  one  of  the 
cormts  would  have  warranted ;  but  he  said, 
•*  I  will  reserve  this  point  for  you."  That 
was  a  matter  of  arrangement  between  the 
counsel  and  the  judge  at  the  trial.  What 
was  the  arrangement  P  Why,  ttiat  if  all 
the  counts  were  bad,  the  prisoner  should 
be  pardoned;  but  if  any  one  count  was 
good,  the  prisoner  was  to  undergo  his 
sentence.  From  that  it  is  inferred,  that 
had  a  writ  of  error  been  brought  upon  a 
judgment  upon  all  those  counts,  the  judg- 
ment woula  have  stood,  notwithstanding 
five  or  six  were  bad.  I  do  not  know  how 
the  judgment  was  entered ;  but  I  know 
the  reservation  was,  "  He  is  convicted, 
upon  condition  that  I  find  one  good  count. 
On  condition  that  all  the  counts  are  not 
bad,  the  conviction  stands,  and  there  is  an 
end  of  it."  I  have  no  reason  to  doubt  that 
the  judgment  was  properly  entered.  I  am 
quite  sure,  if  I  had  tried  tne  case,  it  would 
have  been  so,  because  it  is  my  constant 
practice,  and  I  believe  that  of  several 
other  judges,  to  take  care  that,  with  their 
knowledge,  no  judgment  shfldl  ever  be 
entered  K)r  the  Crown  upon  a  bad  count. 

In  Bex  V.  Mason  the  judgment  was 
arrested  because  all  the  counts  were  bad. 
That  case  requires  no  other  comment.  In 
Bex  V.  Yowig,  however,  a  difficulty,  I 
admit,  arises,  because  there  the  punish- 
ment was  discretionary.  The  Court  might 
either  have  pilloried,  or  imprisoned,  or 
transported.  They  thought  proper  to 
transport ;  and  I  agree  with  the  ooeerva- 
tion  which  has  been  just  made,  that  though, 
if  they  were  to  transport,  it  could  only  be 
for  the  term  of  seven  years,  they  must 
have  exercised  a  discretion  in  electing  that 
mode  of  punishment,  and  that  therefore 
they  did  pass  sentence  upon  an  indictment, 
which  appears  to  have  been  wrong  as 
respects  two  of  the  counts — a  sentence 
which  was  affirmed  on  a  writ  of  error. 
According  to  my  argument,  I  agree  that 
that  judgment  was  wrong.  I  agree  also, 
that  to  the  answer,  "  the  objection  was  not 
taken,"  it  is  a  strong  reply,  that  that 
learned  court  and  the  eminent  counsel 
employed  would  have  been  very  likely  to 
take  it  if  well  founded.  But  I  must  apply 
my  brother  Parke's  observation,  that  it  is 
perfectly  clear  that  upon  that  indictment 
(as  in  jB.  v.  Powell)  the  several  counts  wore 
only  several  descriptions  of  one  set  of  fiicts ; 
and  though  that  may  not  be  properly  dis- 
coverable from  the  record,  still,  in  point 
of  substance  and  effect,  proof  of  those  facts 
warranted  l^e  sentence. 

So  where  a  felony  was  established  re- 
quiring capital  punishment  or  transporta- 
tion for  life,  the  number  of  counts  could 
make  no  difference,  beoause  the  pxmidi« 
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ment  pronounced  npon  any  one  of  them 
exhausted  the  whole  materials  of  punish- 
ment, and  admitted  of  no  addition.  The 
effect  is  a  judgment  for  one  felony  stated 
in  various  forms,  not  for  a  variety  of 
misdemeanors  described  as  "his  said 
offences." 

The  case  of  Bex  v.  Young,  or  rather  the 
course  which  was  not  resorted  to  in  the 
case  of  Bex  v.  Totmg,  is  really  the  whole 
strength  of  authority  relied  on  by  the 
crown  in  this  argument.  It  is  said,  "  This 
point,  if  available,  should  have  been  taken, 
but  was  not  taken.*'  I  can  only  explain 
it  by  the  current  notion  that  one  count 
alone  would  support  any  sentence  applic- 
able to  the  ofi^nces  stated  in  the  whole 
indictment,  and  can  only  account  for  that 
notion  by  Lord  Mcmefield^s  general  words, 
needlessly  and  inconsiderately  uttered, 
hastily  adopted,  and  applied  to  a  stage  of 
the  proceedings  in  which  they  are  not 
correct  in  point  of  law. 

My  noble  and  learned  friend  on  the 
woolsack  denied  all  distinction  between 
the  proceeding  by  arrest  of  judgment  and 
that  by  writ  of  error,  for  the  purpose  of 
the  present  debate.  And  it  is  curious  that 
the  teamed  reporter,  in  his  marginal  note 
to  this  case  of  Bex  v.  Young,  says  that  the 
Court  refused  to  arrest  the  judgment, 
though  in  fact  they  refused  to  reverse  it  on 
writ  of  error.  The  identity  of  the  two  pro- 
ceedings is  assumed — an  assumption  which 
shows  the  hasty  manner  in  which  opinions 
are  occasionally  taken  up.  The  difference 
is,  however,  palpable,  in  the  former  case 
the  Court  abstains  from  pronouncing  judg- 
ment upon  any  count  that  may  be  deemed 
erroneous ;  the  judgment  may,  however, 
be  properly  entered  up  on  such  counts  as 
are  good :  in  the  latter  the  judgment 
having  already  been  finally  entered  up, 
cannot  stand  if  it  rest  on  any  materials 
which  are  vicious  in  point  of  law.  **  But 
what  absurdity,"  says  my  noble  and 
learned  friend  near  me  (Lord  Brougham)^ 
•*  to  suppose  that  a  Court  should  refuse  to 
arrest  the  judgment  on  a  bad  count,  and 
yet  leave  the  bad  count  on  the  record,  so 
that,  when  judgment  was  entered  up  on 
that  record,  the  vice  of  that  one  count 
should  be  left  to  subvert  it  altogether  ! " 

I  should  rather  suppose  that  care  would 
be  taken  to  forbear  from  entering  up  judg- 
ment on  the  bad  portion  of  the  indictment ; 
and,  if  the  prosecutor  should  perversely  so 
enter  it  up,  I  cannot  doubt  that  the  same 
reasoning,  which  has  convinced  myself, 
and  others  of  more  authority,  would  have 
induced  the  Court  to  decide  against  it,  if 
the  objection  had  been  pointedly  pro- 
pounded. 

It  is  admitted  on  all  hands  that  this 
question  is  res  wUegra,  as  far  as  decisions 
are  concerned.    We  must  then  weigh  the 


piinciple,  and  I  find  it  wanting: — ^it  is 
madequate  to  support  the  loose  and  cen- 
surable practice  which  some  of  the  learned 
judges  have  described  as  prevailing.  To 
pass  a  sentence  for  three  offences  where  a 
party  is  well  convicted  of  only  two  cannot 
be  right.  And  let  it  be  observed,  that  I 
do  not  seek  to  control  a  discretion  exer- 
cised on  the  proper  subjects  of  that  discre- 
tion. I  merely  hold  it  wrong  to  punish  in 
a  case  where  no  punishment  is  lawful. 
The  judgment  is  not  severable,  and  if  par- 
tiallv  wrong,  must,  for  that  reason,  be 
wholly  reversed,  on  the  very  same  unques- 
tionable principle  which  must  be  applied 
to  civil  cases.  The  sentence  in  the  one 
and  the  damages  in  the  other  stand  on  the 
same  footing,  the  moment  it  is  clear  that 
the  judgment  is  general  and  proceeds  upon 
all  the  counts. 

Another  objection  to  this  mode  of  giving 
judgment  has  been  adverted  to.  It  is 
observed  that  the  party  will  not  be  able  to 
defend  himself  in  case  of  a  second  charge 
against  him  of  the  facts  so  imperfectly 
stated  in  the  bad  count.  Suppose  he 
pleads,  *'  I  have  been  already  punished 
for  tins."  The  answer  will  be,  "No  ;  you 
have  not  been  already  punished  for  this, 
because  the  offence  was  laid  in  an  imperfect 
count,  and  the  law  presumes  that  no  pun- 
ishment was  inflicted  upon  you  in  reference 
to  that  bad  count."  What  is  the  answer 
given  to  that  argument  by  one  of  the  most 
acute  and  learned  and  candid  persons  that 
I  have  ever  had  the  good  fortune  to  co- 
operate with  in  the  whole  course  of  my 
life?  An  argument,  let  me  observe,  not 
stated  with  any  doubt  or  difficulty  by  my 
learned  brother,  Mr.  Justice  Uoltmcm, 
whose  plain  and  manly  understanding 
brings  it  before  your  Lordships  in  a  way 
that  cannot  be  misunderstood.    He  says : 

"  It  is  injustice  if  a  punishment  is  to  be  passed 
which  will  not  protect  the  party  from  future 
punishment  for  the  same  set  of  facts." 

Is  it  not  so  P  Why,  what  is  the  answer 
given  by  Mr.  Justice  Patteson  to  that 
argument  P    He  says  : 

"  It  cannot  lie  in  the  mouth  of  the  prosecutor 
to  say  that  the  defendant  was  not  convicted  on 
the  bad  counts  of  the  former  indictment,  for  the 
former  conviction  remaining  unreversed  is  a 
good  conviction,  be  the  counts  never  so  bad." 

My  noble  and  learned  friend  on  the 
woolsack,  quoting  this  passage  from  my 
learned  brother,  observed : . 

"  The  Crown  would  be  estopped  from  denying 
that  he  had  been  so  convicted ; " 

well  convicted,  it  should  then  seem,  of 
I  hat  which  is  no  offence,  and  punished  for 
that  no  offence,  in  spite  of  the  presumption 
so  much  descanted  on. 
It  is,  however,  no  easy  matter  to  estop 
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the  Crown  in  anj  of  its  le^  proceedings. 
The  difficnlty  ia  greatest  in  criminal  pro- 
secutions, wnere  an^  one  may  employ  the 
name  of  tiie  Orown  m  accasing  and  bring, 
ing  to  trial.  And  what  is  to  estop  the 
Crown  in  the  case  supposed  P  The  fact  of 
the  party  hayinff  been  adjudged  guilty  of 
this  offence,  xet the  whole  argument  nas 
been  to  show  that,  as  this  offence  was  ill 
laid  in  the  indictment,  you  must  presume 
that  no  such  judgment  could  have  been 
pronounced.  I  confess,  however,  that 
** estoppel"  is  to  me  a  word  without 
meaning,  if  this  judgment  now  under  in- 
vestigation can  be  maintained  by  the  rea- 
soning adduced  in  support  of  it :  for  how 
could  that  doctrine  at  any  time  and  under 
any  circumstances  apply  more  strongly 
than  at  the  present  moment,  when  the 
first  law  officer  of  the  Crown  in  Ireland  is 
not  estopped  from  attacking  tbat  indict- 
ment, preferred  by  himself,  on  which,  in 
all  its  parts,  he  has  obtained  a  verdict  of 
guilty,  and  a  sentence  of  fine  and  imprison- 
ment? 

Let  me  here  observe  upon  what  appears 
to  me  another  striking  inconsistency. 
You  are  to  assume  that  it  is  too  difficult 
for  the  judge  to  give  his  mind  to  the  sub- 
ject at  the  moment  of  trial,  and  at  the 
same  time  you  are  to  say  that  he  took  care 
to  confine  his  judgment  strictly  to  those 
counts  that  were  good  in  point  of  law. 
And  this  was  even  urged  as  the  main 
reason  for  allowing  the  judgment  to  be 
general ;  and  yet,  wnen  that  general  sen- 
tence has  been  passed,  however  defective 
it  may  be  proved  as  to  part  of  its  founda- 
tion, the  court  of  error  must  support  it  on 
the  presumption  that  the  judge  did  form 
that  opinion,  and  discriminate  between 
the  good  counts  and  the  bad. 

My  Lords,  I  state  again  that  the  argu- 
ment upon  this  point  has  overpowered  me, 
not  only  at  the  &«t  moment  by  its  novelty, 
but  witn  its  complete  demonstrative  force, 
when  I  now,  upon  full  reflection,  come  to 
examine  the  ground  upon  which  it  rests  ; 
and  I  take  up,  therefore,  the  principle 
upon  which  alone  my  noble  and  learned 
friend  has  most  trulv  said  that  we  can 

Sroperly  set  aside  the  judgment  of  the 
'ourt  below ;  namely,  that  nothing  short 
of  conviction  amounting  to  absolute  cer- 
tainty will  justify  your  Lordships  in  de- 
claring that  what  was  done  below  is  not 
properly  and  duly  done. 

My  Lords,  regarding  as  I  do  the  Court 
of  Queen's  Bench  in  Dublin  with  the 
G;reate8t  i*espect  which  it  is  possible  to  feel 
lOT  any  court,  being  quite  aware  of  the 
great  talents  and  endowments  which  adorn 
the  judges  who  sit  there,  and  feeling,  if 
possible,  a  still  greater  degree  of  confidence 
and  veneration  towards  my  learned  bre- 
thren with  whom  I  am  in  the  luibit  of  daily 


acting,  whom  I  regard  with  warm  attach- 
ment, and  on  whose  opinions  I  place  the 
highest  value,— differing,  with  feelings  of 
regret  and  distrust,  ftom  my  noble  and 
learned  friends  who  have  now  preceded 
me, — still,  acting  here  as  a  judge  for  my- 
self, and  bound  by  my  duty  to  exercise  my 
own  understanding  upon  the  reasoning 
which  is  brought  before  me,  I  am  fully 
convinced  that  the  judgment  is  not  good 
in  point  of  law,  and  must  vote  against  the 
motion  which  has  been  made  by  my  noble 
and  learned  friend. 

Lord  CoTTENHAM :  I  quite  concur  in  the 
observations  which  have  been  addressed 
to  your  Lordships  b^  my  noble  and  learned 
friend  as  to  the  difficulty  in  which  any 
member  of  this  house  is  placed  who  feeb 
himself  called  upon  to  advise  your  Lord- 
ships to  come  to  a  decision  adverse  to 
the  opinion  of  the  great  majorilrf  of  the 
judges.  The  opinion  expressed  oy  such 
a  majority  ought  to  make  any  one  ex- 
tremely cautious  in  coming  to  a  conclu- 
sion opposite  to  what  has  been  so  ex* 
pressed.  It  ought  to  make  one  watch 
every  step  that  one  takes  in  investigating 
the  subject,  and  to  doubt  every  conclusion 
to  which  the  mind  may  feel  disposed  to 
come  in  order  to  be  sure  that  if  you  do 
come  to  a  conclusion  adverse  to  the 
opinion  expressed  by  the  majority  of  the 
learned  judges,  at  least  you  have  exercised 
all  the  powers  with  which  you  are  in- 
vested in  order  accurately  to  ascertain 
whether  you  have  come  to  a  right  con- 
clusion. I  have  adopted  that  course,  I 
have  carefully  consiacred  all  that  has 
been  addressed  to  your  Lordships  from  the 
bar,  and  all  the  reasoning  suggested  by 
the  Lord  Chief  Ju$tice  and  the  majority 
of  the  judges  in  delivering  their  opinions. 
I  have  hesitated  upon  every  step  of  the 
reasoning  which  I  thought  it  my  duty  to 
follow,  and  having  done  so,  I  come  to  the 
conclusion  that  the  opinion  expressed 
by  the  majority  is  wrong,  and  that  the 
opinion  expressed  by  the  minority  of  the 
judges  is  tne  right  one.  Having  come  to 
that  conclusion  I  apprehend  dere  was 
but  one  course  that  was  open  to  me ;  I 
apprehend  tbat  it  was  my  bounden  dutv 
to  act  upon  the  opinion  I  had  so  formeo, 
and  to  state  to  your  Lordships  the  grounds 
upon  which  I  had  formed  it. 

My  Lords,  the  assistance  of  the  learned 
judges  is  soufl^ht  for  in  order  to  inform 
vour  Lordships,  in  order  to-  assist  the 
house  in  coining  to  a  right  conclusion 
upon  the  matter ;  and,  undoubtedly,  their 
opinions  are  entitled  to  the  greatest 
weight ;  and  no  opinion  ought  to  be 
formed  adverse  to  that  which  they  ex- 
press without  the  greatest  care  and  hesi- 
tation. But  they  are  not  to  bind  the 
house;   they  are  merely  to  assist   the 
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Hoose ;  and  no  doubt,  I  apprehend,  oan  be 
entertained  that  it  is  the  duty  of  those 
members  of  your  Lordships'  honse,  who, 
from  professional  habits,  are  justified  in 
stating  their  opinions  upon  any  matters 
of  law  that  may  come  under  the  con- 
sideration of  this  house,  after  having 
taken  all  possible  pains  to  come  to  a  rieht 
conclusion,  to  state  their  opinions  and  to 
act  upon  them.  Undoubtedly,  if^  there 
shoula  be  any  doubt  upon  the  mind  of 
any  one  upon  a  subiect  of  this  kind,  it 
would  be  most  materially  relieved  by  the 
case  which  my  noble  and  learned  friend 
who  last  addressed  the  house  adverted 
to,(a)  in  which  my  noble  and  learned 
friend  himself,  and  my  noble  and  learned 
friends  near  me  (Lord  BrougJ^am  and 
Lord  Oami^phelX)  thought  it  their  duty  (and 
I  think  they  had  a  peif ect  right  to  do  so) 
not  to  disregard  the  opinions  expressed 
by  the  unanimous  voice  of  the  judges  in 
that  case,  but  yielding  to  them  all  the 
weight  which  properly  belonged  to  them, 
havmg  been  unaole  to  concur  in  those 
opinions,  to  advise  the  house  to  adopt  a 
conclusion  directly  contrary  to  that  at 
which  the  learned  judges  had  arrived. 
It  was  my  fate  upon  that  occasion  to  con- 
cur in  the  unanimous  opinion  of  the 
learned  judges  ;  but  one  half  of  the  learned 
Lords  wno  expressed  their  opinion  upon 
that  subject  were  of  the  contrary  opinion ; 
and  it  was  only  by  the  rule  of  the  house 
giving  efiect  to  the  negative  where  the 
numbers  are  eqaal  that  the  judgment  of 
the  house  was  decided.  The  onl^  difie- 
rence  between  the  two  cases  was  this,  that 
the  opinions  formed  and  expressed  by  my 
noble  and  learned  friends  were,  in  that 
case,  against  the  opinions  of  all  the 
judges ;  here  it  is  an  opinion  formed  and 
expressed  by  me,  and  those  noble  and 
learned  Lords  who  agree  with  me,  a^inst 
an  opinion  expressed  by  a  large  majority 
of  the  judges. 

Upon  one  part  of  this  case,  to  which 
my  noble  and  learned  friend  who  last  ad- 
di^sed  the  house  adverted  in  the  opening 
of  his  address,  it  is  not  my  intention  to 
express  any  opinion,  and  i  only  refer  to 
it  now  for  the  purpose  of  guarding  my- 
self against  any  supposition  from  my  not 
discussing  that  part  of  the  case,  that  I 
have  formed  any  opinion  adverse  to  the 
case  of  the  plaintiffs  in  error.  I  did  not 
enter  into  a  minute  investigation  of  that 
part  of  the  case  for  this  reason  only,  that 
naving  found  in  that  question  upon  which 
the  judges  are  divided,  sufficient,  in  my 
opinion,  to  regulate  the  course  which  1 
ought  to  pursue,  I  thought  it  unnecessary 
to  investigate  a  point  upon  which  the 
judges  had  expressed  a  unanimous  opinion. 

(o>  Reg,  V.  MiUis,  10  CI.  &  Finn.  584. 


I  will,  however,  say  this,  that  if  the  judg- 
ment in  this  part  of  the  case  be  right,  it 
brings  forward  this  very  strange  proposi- 
tion, that  there  is  no  rem^y  for  an 
acknowledged  wrong  of  great  magnitude ; 
for  you  are  bound  upon  that  part  of  the 
case  to  look  at  the  racts  as  they  appear 
upon  the  challenge— the  demurrer,  for  the 
purpose  of  argument,  and  for  that  purpose 
only,  admitting  the  facts  as  they  are  there 
stated.  The  judgment  of  the  Court  is 
this,  that  upon  the  facts  as  they  are  there 
stated  there  is  no  means  of  doing  justice. 
That  a  great  injustice,  according  to  the 
statement  of  facts,  has  been  done,  cannot 
by  possibility  be  matter  of  dispute.  My 
Lords,  if  it  were  necessary  to  investigate 
the  case,  I  cannot  doubt  that  we  shonld 
find  that  so  great  a  wrong  is  not  without 
a  remedy ;  but  I  mention  this  only  for  the 
purpose  of  guarding  against  the  supposi- 
tion that  I  had  formed  any  opinion  upon 
that  part  of  the  case  contrary  to  what  my 
noble  and  learned  friend  has  expressed 
to  the  house. 

The  only  part  of  the  case  upon  which  I 
propose  to  address  to  your  Lordships  any 
observations  in  detail  is  as  to  the  effect 
to  be  given  to  the  opinions  of  the  learned 
judges  who  were  unanimous  in  thinking 
that  the  first,  second,  third,  fourth,  sixth, 
and  seventh  counts  in  the  indictment  are 
to  be  rejected ;  the  two  last  because  bad 
in  themselves,  and  the  four  others  be- 
cause, the  findings  being  bad,  no  judg- 
ment could  properly  be  passed  upon  them  ; 
but  a  majority  of  whom  have,  neverthe- 
less, given  their  opinions  that  the  jury 
having  found  the  defendants  guilty  upon 
each  of  these  counts,  as  well  as  upon  others 
as  to  which  no  objection  is  made,  the 
judgment  and  sentence  of  the  Court,  ex- 
pressed to  be  for  **  his  offences  aforesaid,'* 
cannot  on  that  account  be  impeached  upon 
a  writ  of  error. 

The  rule  of  law  upon  which  we  are 
called  upon  to  decide  cannot  be  affected 
by  the  consideration  of  the  nature  of  the 
counts  we  are  compelled  to  reject,  and 
those  we  find  to  be  good ;  but  it  may  be 
useful,  in  illustration  of  the  importance 
of  the  present  question,  to  look  to  the 
indictment,  and  to  compare  the  whole  of 
it  with  the  part  which  will  remain  after 
rejecting  the  first,  second,  third,  fourth, 
sixths  and  seventh  counts. 

The  question  we  have  to  consider  is, 
whether  there  be  error  upon  the  record ; 
and  for  this  purpose,  if  we  read  the 
record,  as  we  shoula  any  other  document, 
and  only  give  to  the  words  we  find  there 
the  construction  they  would  receive,  if  read 
in  any  other  instrument,  we  find  it  dis- 
tinctly stated  that  the  defendants  were 
charged  in  the  indictment  with  the  several 
offences  specified  in  the  seveitd  counts. 
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that  the  jury  found  yerdiotB  of  guilty 
upon  all  and  each  of  them,  and  that  eaoh 
defendant,  "  for  his  offences  aforesaid," 
was  sentenced  to  punishment.  Did  not 
the  Court  helow  pass  sentence  upon  the 
offences  charged  in  the  first,  second,  third, 
fonrth,  sixth,  and  seyenth  ooants,  as 
well  as  npon  the  offences  charged  in 
the  others?  The  record  of  that  Oonrt 
tells  ns  that  it  did ;  and,  if  oar  duty  be  to 
see  whether  there  has  been  any  error 
apparent  npon  that  record,  and  if  we 
adopt  the  unanimous  opinion  of  all  the 
judges  that  those  counts,  or  the  findings 
npon  them,  are  bad,  so  that  no  judgment 
upon  them  would  be  good,  how  are  we  to 
give  judgment  for  the  defendant  in  error, 
and  thereby  say  that  there  b  no  error  in 
the  record  P 

The  only  answer  which  has  been  giyen 
to  this  objection  appears  to  me  to  be  not 
only  unsatisfactory  but  wholly  inadmis- 
sible. It  is  said  we  must  presume  that 
the  Court  below  gaye  iudgment  and 
passed  sentence  only  witn  reference  to 
those  counts  as  to  which,  or  as  to  the 
finding  upon  which,  there  was  no  objec- 
tion. This  would  be  to  presume  that 
which  the  record  negatiyes.  The  Court 
below,  by  its  record,  tells  us  that  the 
sentence  upon  each  defendant  was  for 
'*  his  offences  aforesaid,"  after  enumera- 
ting all  those  which  were  charged  in  the 
indictment.  Can  we  assume  that  this 
statement  is  false,  and  that  the  sentence 
was  only  upon  one-half  of  those  charged  P 
No  authorities  haye  been  cited  for  such  a 
presumption;  and  without  referring  to 
the  accuracy  and  strictness  required  in 
criminal  proceedings,  the  language  of  the 
record,  and  its  natural  and  obyious  mean- 
ing, in  my  opinion,  negatiye  it.  Before 
we  raise  this  or  any  other  presumption,  it 
would  be  well  to  consider  how  yery  pro- 
bable it  is  to  be  contrary  to  the  fact.  We 
cannot  look  out  of  the  record  for  the  pur- 
pose of  ascertaining  what  ma^  haye  taken 
place  in  the  proceeding  which  does  not 
appear  upon  tne  record  ;  but  it  is  no  im* 

{)robable  supposition  that  the  errors  al- 
eged  to  affect  certain  counts,  and  the 
findings  upon  them,  were  brought  under 
the  consideration  of  the  Court  below  upon 
a  motion  in  arrest  of  judgment,  and  tnat 
the  Court  below  held  the  objections  not 
tenable.  Yet  in  such  a  case  we  should  be 
presuming  that  the  Court  below  had,  in 
passing  sentence,  entirely  rejected  these 
seyeral  counts,  contrary  to  the  fact.  We 
can  only  look  to  the  record  as  to  what 
passed  in  the  Court  below ;  and  as  that 
informs  us  that  the  sentence  was  passed 
upon  all  the  offences  of  which  the  jury 
found  the  parties  guilty,  we  cannot  adopt 
any  presumption  contrary  to  what  is  so 
stated.     It  would  be  a  presumption  of  a 


fact  not  capable  of  being  repelled,  though 
contrary  to  what  was  known  to  all  to  be 
the  truth. 

The  argument  supposes  the  Court  below 
to  haye  been  right  in  all  particulars ;  but 
the  impossibility  of  doing  so  upon  this 
record  was  so  strongly  felt,  that  another 
argument  was  resorted  to,  not  yery  con- 
sistent with  the  first,  as  it  assumes  that 
the  Court  may  haye  been  wrong  upon 
eyery  count  but  one.  It  is  this:  that  a 
court  of  error  has  only  te  see  that  there 
is  some  one  offence  properly  charged,  and 
a  punishment  inflicted  applicable  to  nidi 
offence ;  and  that  being  found  to  be  so,  it 
is  immaterial  that  as  te  all  the  other 
counts  the  Court  below  was  wrong,  all 
such  other  counts,  or  the  findings  npon 
them,  being  bad.  Now  there  are  some 
punishments,  such  as  imprisonment,  ap- 
plied te  so  large  a  ran^  of  offences,  that 
the  restriction  of  requiring  a  punishment 
applicable  te  the  offence  will  not  ayail  in 
any  material  degree  to  limit  the  general 
application  of  the  rule.  It  makes,  mdeed, 
a  marked  distinction  between  offences  for 
which  the  punishment  is  prescribed  by 
statute,  and  the  generality  of  others, 
which  ought  not  te  be.  But  consider 
what  this  prosecution  is :  All  the  counts 
in  an  indictment  for  misdemeanor  are 
supposed  te  apply  te  different  offences. 
They  often  do  so,  and  always  may.  The 
prosecuter  has  the  option  of  preferring 
separate  indiccments  for  each,  or  of  joining 
all  in  one.  If  he  adopts  the  former  course, 
he  must  show  the  indictment  right  in 
each,  te  support  the  sentence.  If  he  joins 
all  in  one,  and  one  sentence  is  pronounced 
upon  all,  he  can,  according  te  the  propo- 
sition contended  for,  support  the  sentence, 
although  all  the  counts  are  bad  but  one, 
which  may  apply  to  the  most  insignificant 
offence  of  the  whole.  A  court  of  earor 
has,  it  is  said,  in  such  a  case  no  right  te 
interfere ;  that  is  te  say,  it  cannot  correct 
error  unless  the  error  be  uniyersal,  no 
matter  how  important  the  error  may  be. 
or  how  insignincant  the  part  which  is 
right,  or  what  may  haye  been  the  effect  of 
such  error.  The  proposition  will  no 
longer  be  in  nullo  est  erratum,  but  that  the 
error  is  not  uniyersal. 

If  neither  of  these  arguments  preyails* 
there  is  manifest  error  upon  the  record ; 
and  it  is  not  for  a  Court  or  error  te  enter 
inte  any  consideration  of  the  effect  which 
such  error  may  haye  produced.  It  has  no 
power  te  alter  the  sentence,  and  can  form 
no  opinion  of  the  propriety  and  justice  of 
it  from  mere  inspection  of  the  record, 
which  is  all  the  judicial  knowledge  it  has 
of  the  case.  Upon  what  ground  is  it  te  be 
assumed,  in  any  case,  that  the  Court 
below,  if  aware  of  the  legal  insufficiency 
of  any  of  the  counts,  or  of  the  findings 
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npon  them,  would  hare  awarded  the  same 
punishment  P  In  many  pases  it  probably 
wonld  do  80,  but  in  many  it  as  certainly 
would  not.  If  the  several  counts  were 
only  different  modes  of  stating  the  same 
offence,  the  failure  of  some  could  noc 
affect  the  sentence;  but  if  the  different 
counts  stated,  as  they  well  might,  different 
misdemeanors,  and  after  a  yerdict  of 
guilty  upon  all,  it  was  found  that  some 
of  the  counts,  that  is,  some  of  the  mis- 
demeanors  charged,  must  be  withdrawn 
from  the  consideration  of  the  Court  by 
reason  of  defects  in  the  counts  or  in  the 
finding ;  it  cannot,  in  many  cases,  be  sup- 
posed that  the  sentence  would  be  the  same 
as  if  the  Court  had  the  duty  thrown  upon 
it  of  punishing  all  the  offences  charged. 
This  is  well  illustrated  by  a  case  stated  at 
the  bar:  Supposing  an  indictment  for  two 
libels  in  different  counts,  the  first  of  a 
slight,  the  other  of  an  aggravated  charac- 
ter, and  verdict  and  judgment  upon  both, 
and  the  count  charging  the  malignant 
libel,  or  the  finding  upon  it  held  to  be 
bad ;  is  the  defendant  to  suffer  the  same 
punishment  as  if  he  had  been  properly 
found  guilty  of  the  malignant  libel  P 

The  reason  given  for  the  rule  that 
judgment  will  not  be  arrested  in  a  cri- 
minal case,  if  there  be  one  count  good, 
thongh  others  may  be  bad,  assumes  that 
the  punishment  would  be  different.  In 
Bex  V.  Benfidd,(a)  it  is  said,  **  The  Court 
will  give  judgment  for  the  part  which  is 
indictable."  If  the  sentence  be  of  a 
nature  to  be  applicable  only  to  the  count 
found  to  be  bad,  I  understand  it  to  be 
admitted  that  the  judgment  must  be  re- 
versed. In  that  case  it  would  be  clear 
that  the  Court  has  given  judgment  upon 
the  bad  count  as  well  as  upon  the  good 
one.  But  what  then  becomes  of  the  pre- 
sumption that  the  Court  rejected  the  bad 
count  P  It  must  be  answered,  that  the 
presumption  in  that  case  is  repelled  by 
the  record  itself ;  and  is  it  not  equally  so 
when  the  record  states  that  the  judgment 
was  upon  all  the  counts,  bad  as  well 
as  good  P  Is  it  not  just  as  much  alleged 
in  such  a  case  that  the  sentence  was  ap- 
plied to  all  the  offences  charged,  as,  in  the 
case  put,  that  it  was  applied  to  the  offence 
to  which  the  particumr  punishment  was 
applicable  P 

It  being  ascertained  that  this  question 
is  entirely  new,  and  that  there  is  no  case 
in  which  it  has  been  decided,  our  judg- 
ment must  be  regulated  by  the  reason  of 
the  thing,  or  by  analogy  to  principles 
adopted  in  other  matters,  if  any  can  be 
found  applicable  to  the  case.  Two  have 
been  referred  to ;  first,  on  the  part  of  the 
Crown,  that  on  motions  in  arrest  of  judg- 


(a>  2  Burr.  985. 


ment  in  criminal  oases,  the  motion  is 
always  refused  if  there  be  any  one  good 
count  to  support  the  verdict;  secondly, 
on  the  part  of  the  defendants,  that,  in  civil 
cases,  the  rule  is  directly  the  reverse,  and 
that,  if  there  be  any  one  bad  count,  no 
judgment  can  be  given.  Upon  consider- 
ing these  two  classes  of  cases,  it  appears 
to  me  that  the  second  class  is,  by  analogy, 
directly  applicable  to  the  present,  and 
ought  to  govern  it,  and  that  the  fir6t  has 
no  application  to  it,  for  the  reason  given ; 
for  tne  rule  assumes  that,  after  judgment, 
the  opposite  rule  ought  to  prevail.  I  have 
already  referred  to  Bex  v.  BenfieU^  in 
which  the  Court,  after  saying  that,  upon 
indictments,  the  Court  will  give  judgment 
upon  that  part  which  is  indictable,  ob- 
serves, that-- 

"it  is  not  like  the  case  of  an  action  where 
general  damages  are  ^ven,  and  one  of  the 
counts  appears  to  be  bad,  in  which  case  the 
plaintiff  in  the  action  cannot  indeed  have  jndg- 
ment ;  but  the  reason  why  it  is  so  in  actions 
does  not  hold  in  indictments  or  infonnations ;" 

and  after  holding  that  the  second  song 
was  libellous,  the  Court  said — 

"  that  if  it  had  not  been  so,  it  would,  in  an  in- 
formation or  indictment,  only  go  towards  lessen- 
ing the  punishment,  but  would  not  be  a  sufficient 
reason  for  arresting  the  judgment.'' 

Here  we  have  the  reason  given  why  the 
rule  in  civil  actions  does  not  apply  to 
motions  in  criminal  cases,  in  arrest  of 
judgment ;  because  the  Court,  having  the 
sentence  in  its  own  hands,  will  give  judg- 
ment upon  that  part  which  is  indictable, 
and  the  failure  of  part  of  the  charge  will 
go  only  to  lessening  the  punishment. 
These  reasons  have  no  application  to  writs 
of  error,  on  which  the  Court  cannot  con- 
fine the  judgment  to  those  parts  which  are 
indictable,  or  lessen  it  as  the  different 
charges  are  found  to  fail.  In  Beg,  v. 
Bhode8,(a)  Chief  Justice  HoU  gives  a 
similar  reason.  He  said,  that  all  the 
assignments  of  the  perjuries  were  wrong 
but  one,  yet  that  would  be  sufficient  for 
the  Court  to  give  judgment  upon  against 
the  defendant.  These  were  both  motions 
in  arrest  of  judgment.  So  in  Beg.  v. 
Ingram  (b)  Chief  .Justice  Pa/rker  said : 

"  In  a  civil  action,  where  one  part  of  the  de- 
claration is  ill,  and  the  jury  find  entire  damages, 
the  judgment  must  be  arrested,  because  the 
Court  cannot  apportion  them;  but  in  indict-' 
ments  the  Court  assesses  the  fine,  and  will  set 
it  only  according  to  those  facts  which  are  well 
laid." 

Much  reliance  was  placed  upon  the 
observations  of  Lord  Ma/nefield  in  Grant  v. 


(a)  2  Ld.  Baym.  886. 
(6)  1  Salk.  885. 
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AtiU  (a)  and  PeaJee  v.  Old1iam.(b)  But  it  is 
obyions  that  he  was  allading  to  motioziB  in 
arrest  of  judgment.  In  the  latter  case  he 
speaks  of  there  being  one  connt  to  snppOTt 
the  verdict,  the  rest  being  bad;  ana  in 
the  former  case  he  says : — 

"  In  criminal  cases,  where  there  is  a  general 
verdict  of  gmlty  on  an  indictment  eonsisting  of 
sereral  counts,  if  anj  one  of  them  is  good,  that 
is  held  to  be  sui&cient;  but  in  civil  cases  the 
rule  is  now  settled,  and  we  have  gone  as  for  as 
we  can  by  allowing  verdicts  in  such  cases  to  be 
amended  by  the  judge's  notes." 

In  both  cases  Lord  Mansfield  expresses 
his  regret  that  the  rale  in  civil  cases  was 
not  the  same  as  in  criminal  cases,  bat  he 
does  not  say  in  what  manner  that  woald 
be  practicable.  The  role  has  always  been 
considered  as  indispensable.  The  func- 
tions of  the  Goart  and  of  the  jury  coold 
not  be  properly  maintained  if  it  were  the 
same  in  civil  as  it  is  in  criminal  cases. 
Both  these  were  civil  actions,  so  that  the 
observations  of  the  Court  as  to  criminal 
cases  can  merely  be  considered  as  dicta. 

Young  v.  The  King  (c)  was  relied  upon 
on  behalf  of  the  Crown,  as  approximatmg, 
if  not  as  amounting,  to  a  decision  upon 
the  point.  I  have  very  carefully  examined 
that  case ;  and  it  appears  that  the  point, 
if  it  arose  in  the  case,  was  not  raised  at 
the  bar  or  alluded  to  by  the  Court.  It  is 
true  that  it  was  contended  that  the  two 
last  counts  were  bad,  upon  the  authority 
of  Bex  V.  MaBon^id)  bat  there  is  nothing 
to  show  that  the  Court  held  them  to  be  so ; 
and  there  is  neither  argument  nor  judg- 
ment to  show  what  would  be  the  effect  of 
their  being  so  considered.  I  have  that 
case  now  loefore  me ;  and  though  the 
objection  as  to  the  invalidity  of  the  two 
last  counts  appears  to  have  been  raised  by 
counsel,  referring  to  the  case  of  Bex  v. 
Mason  in  support  of  the  objection,  so  far 
was  the  Court  from  entermg  into  that 
part  of  the  case,  that  Lord  Kenyon  is 
represented  as  having  said : 

**  In  this  case  the  judgment  upon  all  the  counts 
is  precisely  the  same ;  a  misdemeanor  is  charged 
in  each." 

It  is  quite  possible,  therefore,  that  Lord 
Kenyon  could  have  come  to  the  conclusion 
that  the  two  last  counts  were  bad.  He 
may  not  have  intended  to  express  any 
opinion  upon  it,  but  it  seems  rather  that 
his  mind  was  directed  to  the  objections 
made  to  the  earlier  counts,  and  did  not 
advert  to  the  objection  made  to  the  two 
last.  It  is  impossible  that  he  could  have 
said  that  the  judgment  on  all  the  counts 

(o)  Doug.  750. 
(6)  Cowp.  276. 
(c)  8  T.  R.  98. 
id)  2  T.  R.  581. 


must  be  the  same,  if  he  had  had  under  his 
consideration  at  that  moment  the  &ot 
that  the  two  first  counts  were  bad,  accord- 
ing to  theprevious  decision. 

Mex  V.  FuUer{a)  was  a  motion  in  arrest 
of  judgment  in  a  criminal  case,  and  only 
proves,  what  is  not  disputed,  that  in  such 
cases  it  is  su£Scient  if  there  appear  to  be 
any  one  good  count  upon  which  judgment 
may  be  pronounced;  Baron  Perryn  saying, 
that  in  the  circumstances  in  which  the 
prisoner  stood  convicted  upon  the  first 
count,  to  which  no  sufficient  objection  had 
been  taken,  and  upon  which,  therefore, 
judgment  must  be  pronounced,  it  was  not 
absolutely  necessary  to  pronounce  apon 
the  objection.  Angle  v.  Alexander  (b)  only 
shows  the  rule  in  civil  oases,  and  Bex  t. 
HoUingherry  (e)  the  rule  in  criminal  cases 
before  judgment  about  which  there  is  on 
doubt,  ana  neither  of  them  throws  any 
Ug^t  upon  the  present  question. 

The  case  which  comes  nearest  to  a  re* 
cognition  of  the  rule  contended  for  by  the 
Crown  is  Bex  v.  HiU{d)  because  in  that 
case  there  had  been  a  conviction  and 
sentence    passed  upon    the  circuit,   and 

Suestions  were  reserved  for  the  opinion  of 
lie  judges,  that,  if  they  should  find  all 
the  counts  bad,  there  might  be  a  pardon. 
They  found  all  ^od  but  one.  The  judp;es 
who  came  to  this  conclusion  had  nothmg 
to  do  with  the  result  of  the  opinion  they 
expressed;  but  the  terms  in  which  the 
qnestion  was  reserved  implies  an  impres- 
sion at  the  time  upon  the  mind  of  the 
judge  upon  the  circuit,  that  if  any  count 
was  found  to  be  good,  the  judgment  would 
not  be  affected.  The  case  certainly  goes 
no  further  than  this,  and  it  therefore 
proves  only  what  the  learned  judges  have 
mformed  us,  that  such  an  impression  has 
existed  generally  in  the  profession,  a  cir- 
cumstance certainly  in  general  not  to  be 
disregarded.  When,  however,  it  is  found 
that  such  an  impression  could  not  have 
arisen  &om  decisions,  for  of  them  there  is 
none,  or  trom.  practice,  for  upon  these 
particular  points  none  seems  to  have 
existed,  but  the  origin  of  it  can  safely  be 
referred  to  a  course  of  proceeding  at  first 
sight  similar  to  the  case  under  considera- 
tion, but  found  upon  examination  totally 
distinct  from  it— I  mean  motions  in  arrest 
of  judgment — I  cannot  think  that  any 
weight  ought  to  be  given  to  such  an 
impression. 

It  appears  from  all  these  authorities, 
dicta  as  well  as  decisions,  that  the  reason 
of  the  rule  in  criminal  cases  upon  motions 
in  arrest  of  judgment,  that  the  motion 


(a)  1  B.  &  P.  180. 
(6)  7Bing.  119. 

(c)  4  B.  &  C.  829. 

(d)  Kuss.  &  By.  19QL 
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will  not  succeed  if  there  be  any  connt 

good  to  support  the  verdict,  is,  that  the 
ourt,  haying  ascertained,  before  it  pro- 
nounces judgment,  what  counts  are  good 
and  what  bi^,  awards  the  pnnishinent  as 
it  may  think  right  upon  the  oiBPences  con- 
tained in  the  good  counts,  and  in  such 
cases  it  is  stated  to  be  usual  to  enter  up 
the  judgment  upon  those  counts  only : 
but  that  in  ciyil  cases,  if  there  be  one 
count  bad,  and  the  yerdict  general,  no 
good  judgment  can  be  given,  because  the 
Court,  haying  no  power  over  the  damages, 
or  means  or  apportioning  some  part  of 
them  to  one  coant  and  some  to  another, 
is  compelled  to  consider  the  whole  as  bad. 
It  appears  to  me  that  a  conrt  of  error  is 
Drecisely  in  the  same  predicament.  It 
has  no  more  jurisdiction  oyer  the  quantum 
of  punishment,  and  no  better  means  of 
referring  one  portion  of  it  to  one  coant, 
and  one  portion  to  others,  ^an  l^e  civil 
court  has,  after  a  general  verdict,  over 
damages,  in  an  action.  In  both  cases  the 
preliminary  or  inferior  jurisdiction  has 
proceeded  upon  an  instrument  (the  indict- 
ment or  the  declaration)  found  to  be  in 
part  deficient;  and  haying  come  to  one 
result  upon  the  whole,  which  the  superior 
jurisdiction  cannot  separate  or  apportion, 
the  same  necessity  exists  in  the  one  case 
as  in  the  other,  of  holding  the  whole  to  be 
void. 

It  was  urged  that  much  inconvenience 
would  arise  from  adopting  this  rule.  If 
the  rule,  though  never  the  subject  of 
decision,  be  necessary  for  the  due  adminis- 
tration of  justice,  and^  be  in  conformity 
with  established  decisions  in  analogous 
cases,  there  would  be  no  room  for  sach  a 
consideration;  but  I  not  only  do  not 
foresee  the  inconvenience  anticipated,  but 
feel  satisfied  that  those  which  would  arise 
from  the  opposite  rule  would  far  outweigh 
them,  and  be  productive  in  many  cases  of 
great  injustice. 

The  only  inconvenience  which  could 
arise  from  the  rule  would  be,  that  the 
prosecutor  must  be  careftil  as  to  the  counts 
upon  which  he  means  to  rely.  The 
evidence  at  the  trial  must  afibrd  him  the 
means  of  making  the  selection,  and  the 
defendant  has  now  the  means  of  compel- 
ling him  to  do  so.  But  what  are  the  evils 
which  may  arise  from  rejecting  the  rule  P 
A  defendant,  having  received  sentence  for 
an  ofience  with  which  he  was  not  legally 
charged,  or  as  to  which  there  was  no  leeal 
finding,  would  not  have  the  means  of  being 
relieved  from  it.  There  being  one  eood 
coant  in  the  indictment,  he  would  in  enect 
be  deprived  of  the  benefit  of  the  writ  of 
error.  It  is  no  answer  that  this  is  not 
likely  to  happen,  because  generally  the 
diff'erent  counts  are  on^  various  modes 
of  charging  the  same  ofience.    It  is  cer- 
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tainly  not  improbable  that  it  should  hap- 
pen, and  it  is  sufficient  that  it  is  possible. 
So  long  as  different  misdemeanors  may  be 
included  in  the  same  indictment,  the 
occurring  of  this  hardship  and  injustice  is 
obviously  possible ;  and  it  is  certain,  if  it 
should  occur,  that  there  would  be  no 
remedy  for  it.  Added  to  this,  there  is  the 
unanswerable  objection,  that  a  defendant 
might  be  convicted  and  punished  for  a 
mi^emeanor,  and  again  convicted  and 
punished  for  the  very  same  act,  if  the 
count  in  the  first  instance  was  not  good, 
but  joined  with  one  that  was  so;  as  in 
that  case  he  could  not  get  relief  a^inst 
the  judgment  upon  the  bad  counts  in  the 
first  prosecution,  or  defend  himself  in  the 
second  by  pleading  his  former  conviction. 
The  rule  contended  for  by  the  plaintiff 
in  error  is,  I  think,  founded  in  principle, 
and  necessary  for  the  purpose  of  justice, 
and  is  in  perfect  analogy  with  the  de- 
cisions in  civil  and  criminal  cases,  so  far 
as  those  decisions  have  gone.  The  opinion 
I  have  now  expressed  I  formed  early  in 
the  arguments  at  the  bar.  I  have  care- 
fuUy  considered  all  that  has  been  urged  at 
the  bar,  or  suggested  by  the  majority  of 
the  judges,  against  it,  but  I  have  not 
found  any  reason  for  altering  my  original 
opinion. 

Lord  Oahpbbll  :  It  is  now  my  duty  to 
state  to  your  Lordships  the  opinion  which, 
after  great  consideration,  I  have  formed 
upon  &e  questions  of  law  raised  by  this 
record;  and  to  these,  of  course,  I  shall 
strictly  confine  myself.  In  the  first  place, 
I  have  no  doubt  that  there  are  various 
good  counts  in  this  indictment.  A  con- 
spiracy to  effect  an  unlawful  purpose,  or 
to  efiect  a  lawful  purpose  by  unlawful 
means,  is,  by  the  common  law  of  England, 
an  indictable  offence ;  and  it  is  fit  that,  if 
several  persons  deliberately  plot  mischief 
to  an  individual  or  to  the  state,  they 
should  be  liable  to  punishment,  although 
they  may  have  done  no  act  in  execution 
of  their  scheme.  Where  they  have  ac- 
tually done  what  they  intended  to  do,  it 
may  be  more  proper  to  prosecute  them  for 
their  illegal  acts ;  but,  in  point  of  law, 
they  remain  liable  for  the  offence  of  en- 
tering into  the  conspiracy. 

The  first  five  counts  of  this  indictment 
clearly  charge  the  defendants  with  having 
conspired  together  to  effect  unlawftil  pur- 
poses* The  fifth  count  was  strongly 
objected  to ;  but  I  consider  that  any 
person  who  deliberately  attempts  to  pro- 
mote feelings  of  ill-will  and  hostility  be- 
tween different  classes  of  Her  Majesty's 
subjects — to  make  the  English  be  hated 
by  the  Irish,  or  the  Irish  to  be  hated  by 
the  Englidi— -is  guilty  of  a  most  culpable 
prooeedLng ;  and  that,  if  several  combine 
to  do  so,  mej  commit  a  misdemeanor  for 
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wbich  they  may  be  indicted  and  pnnisbed. 
I  have  entertained  some  donbt  whether 
the  eighth  oonnt  doe«  more  than  oharge  a 
design  to  show  the  ine£Bciency  of  certain 
tribunals,  that  others,  more  efficient,  may 
be  snbstitnted  for  them  by  the  Legislatore 
— in  which  case  it  would  be  insufficient : 
although  a  conspiracy  generally  to  bring 
into  discredit  the  administration  of  justice 
in  the  country,  with  a  view  to  alienate  the 
people  from  the  Oovemment,  would  cer- 
tainly be  a  misdemeanor.  The  subsequent 
counts  appear  to  me  unexceptionable. 

I  am  clearly  of  opinion,  tnat  the  plea  in 
abatement  was  bad  in  form,  if  not  m  sub- 
stance— for  not  giving  the  names  of  the 
witnesses  on  whose  evidence  the  indict- 
ment is  alleged  to  have  been  found — for 
not  averring  that  there  were  not  other 
witnesses,  duly  sworn,  on  whose  evidence 
the  indictment  might  huve  been  found — 
and  for  not  showing  that  the  witnesses 
who  were  examined  could  not,  on  account 
of  their  religious  profession,  have  been 
lawfully  examined  without  being  sworn  at 
all. 

I  think  the  Oourt  of  Queen's  Bench  was 
fnlly  authorised  to  continue  the  trial  in 
the  vacation,  and  that  the  order  for  this 
purpose,  though  conditional,  was  quite 
sufncient ;  for  if  it  had  been  absolute,  it 
could  only  have  operated  upon  the  con- 
tingency of  the  trial  not  being  finished 
before  the  expiration  of  the  term.  At 
common  law,  the  want  of  the  entrr  of  a 
continuance  after  the  verdict  would  have 
been  fatal ;  but  the  trial  took  place  under 
the  statute,  and,  in  my  opinion,  the  rule 
of  the  common  law,  requiring  a  continu- 
ance, does  not  apply. 

The  omission  of  an  entry  in  the  judg- 
ment, in  respect  of  the  parts  of  the  indict- 
ment on  wnich  there  was  an  acquittal, 
cannot  be  the  subject  of  a  writ  of  error, 
as  the  defendants  cannot  thereby  be  in  any 
degree  prejudiced. 

The  question  raised  by  the  writ  of  error 
coram  ncbiB  is  more  doubtful.  The  assign- 
ment of  error  in  respect  of  the  witnesses 
not  having  been  sworn  in  court  under 
56  Oeo.  3.  c.  87.  is  free  from  the  defects 
which  are  fatal  to  the  plea  in  abatement, 
and  calls  upon  us  to  decide  whether  that 
statute,  as  to  the  Court  of  Queen's  Bench 
in  Ireland,  is  repealed  by  the  1  &  2  Vict 
c.  37.  Had  this  been  rei  integra  I  shoald 
have  held,  notwithstanding  the  general 
title  and  preamble  of  the  latter  statute, 
that,  from  the  enacting  clause,  the  finding 
of  indictments  in  the  Oourt  of  Queen's 
Bench  was  cosub  omisBw,  this  Oourt  being 
neither  the  assizes  nor  quarter  sessions ; 
but  when  I  am  informed  of  the  practice 
under  it  in  Ireland,  and  I  find  a  general 
intent  in  it  which  possibly  may  sufftain 
that  practice,  I  would  rather  advise  your 


Lordships  to  consider  that  the  witnesses 
were  sumcienUy  sworn  by  the  foreman  of 
the  grand  jury.  I  have  no  difficulty  in 
over-ruling  Mr.  Steele's  point,  that  there 
is  no  statement  written  on  the  indictment 
of  the  names  of  the  witness^  sworn ;  as  the 
words  of  the  statute  on  this  subject  must 
be  taken  to  be  merely  directorv. 

1  was  at  first  much  struck  with  the 
objection  to  the  validity  of  the  judgment, 
by  reason  of  the  form  of  the  recognizance 
into  which  the  defendant  is  required  to 
enter ;  and  I  am  by  no  means  n-ee  from 
doubt  upon  it  now,  although  I  am  not 
prepared  to  say  that  it  would  be  a  suffi- 
cient ground  for  a  reversal  It  must  be 
taken  to  be  part  of  the  sentence  pro- 
nounced upon  the  defendant  for  the 
offences  of  which  he  has  been  found  guilty, 
and  it  cannot  be  separated  from  the  fine 
and  imprisonment ;  so  that  if  it  be  clearly 
contraiT^to  law,  the  whole  wo;Ud  be  viti- 
ated. The  defendant  is  ordered  to  enter 
into 

"a  recoffnizanoe,  with  two  safficient  sureties, 
himself  m  5,000/.,  and  each  surety  in  9,500/., 
conditioned  to  keep  the  peace  and  to  be  of  good 
behaviour  for  the  space  of  seven  years  next 
ensuing  the  acknowledgment  thereof.*' 

I  believe  there  is  no  precedent  for  such 
a  recognisance,  and  it  might  lead  to  per- 
petual imprisonment.  A  recognizance 
required  in  the  common  form,  for  a  cer- 
tain term  from  the  sentence,  or  from  the 
expiration  of  the  imprisonment,  could  not 
be  the  means  of  detaining  the  party  in  cus- 
tody beyond  the  term  for  which  the  recog- 
nizance was  to  be  given,  and  at  the  end  of 
that  term  he  would  be  discharged  although 
no  recognizance  had  been  entered  into. 
But  here,  the  time  when  the  recognizance 
would  expire  is  left  entirely  undefined; 
and  if  the  defendant  cannot  get  two 
sureties  to  join  him  to  the  reouired 
amount,  he  must  die  in  gaoL  Tnis  is 
quite  different  from  the  payment  of  a 
fine,  which  depends  upon  ms  own  act. 
Magna  Oharta  provides  that  no  fine  shall 
be  imposed  beyond  what  a  party  is  able  to 
pay,  and  a  court  of  error  must  presume 
that  any  fine  which  is  imposed  may  be 
paid  by  him ;  but  the  Oourt  passing  sen- 
tence cannot  ascertain,  ana  does  not 
attempt  to  ascertain,  that  others  will  be 
willing  to  become  bound  for  the  good  con- 
duct of  the  defendant;  and  therefore  I 
think  it  ought,  according  to  invariable 
usa^e,  so  to  frame  the  sentence  that  after 
having  been  in  close  custody  during  the 
time  for  which  the  recognizance  was  to  be 
given,  the  defendant  shall  be  restored  to 
his  liberty.  In  this  case  the  Oourt  could 
not  have  meant  that,  in  any  event,  the 
defendant  should  remain  in  gaol  beyond 
the  seven  years :  yet,  from  the  language 
employed,    the  period  of  imprisonment 
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ma^  be  indefinitely  prolonged.  Lord 
Ohiof  Jastice  Tinddl,  m  dellTering  the 
opinion  of  the  Qneen's  judges  on  this 
point,  said : 

'*  The  defendants  have,  under  this  sentence,  the 
power  to  enter  into  the  recognizance  instanter, 
and  thereby  shorten  the  term  for  the  suretyship 
to  six  years  after  the  imprisonment  has  ended." 

But,  with  the  most  sincere  deference  for 
such  high  authority,  I  must  be  permitted 
to  doubt  whether  the  power  is  to  be  as- 
sumed of  doing  an  aot  depending  on  the 
will  of  others  over  whom  the  party  re- 
quired to  do  it  has  no  control. 

I  feel  still  more  difficulty  when  I  come 
to  the  next  question,  by  far  the  most  im- 
portant arising  in  the  present  case;  for, 
while  many  of  the  others  resolve  them- 
selves into  mere  technicalities,  this  touches 
the  pure  administration  of  justice,  and  is 
of  tne  greatest  interest  to  us  and  to  our 
children.  I  mean  the  constitution  of  the 
jury  by  whom  the  defendants  were  tried. 
The  facts  we  must  take  entirely  fh)m  the 
challenge  to  the  array.  It  has  been  truly 
said  that  the  demurrer  to  the  challenge  is 
not  by  any  means  a  universal  and  absolute 
admission  of  the  truth  of  the  facts  there 
alleged,  but  we  are  to  take  them  as  true 
in  considering  the  validity  of  the  chal- 
lenge. Now  this  statement  shows  most 
distinctly,  that,  through  the  designed  vio- 
lation of  an  Act  of  Parliament,  the  de- 
fendants were  prevented  from  having  a 
proper  jury;  and  the  only  question  is, 
whether  a  challenge  to  the  array  is  a 
remedy  which  the  law  allows  themP 
They  say,  by  their  challenge,  that  the 
Becorder  of  Dublin,  having  corrected  and 
signed  the  separate  jur^  lists,  did  not 
make  out  the  general  hst,  as  he  ought 
to  have  done,  according  to  the  statute, 
but  (without  imputing  any  corruption  to 
him) — 

"  that  a  paper  writing,  purporting  to  be  a  general 
list  made  out  from  such  lists,  corrected  and 
signed  as  aforesaid,  was  illegally  and  fraudu- 
lently made  out  by  some  person  or  persons 
unknown," 

and  that  this  paper  writing  omitted  fifty- 
nine  persons,  whose  names  are  set  ont, 
who  were  duly  quaUfied,  and  were  in  the 
lists  so  corrected  and  signed,  and  ought 
to  have  been  placed  on  the  general  Tist 
ftrom  which  the  iurors  were  to  be  taken  : 
that  the  jury  book  was  made  up  from  tMs 
fraudulent  paper  writing ;  that  ihe  list  of 
special  jurors  for  the  current  year  1844 
was  made  from  this  book,  omitting  the 
fiftv-uine  names ;  and  that  the  panel  made 
and  returned  to  try  the  issue  between  the 
Crown  and  the  defendants  was  arrayed 
and  constructed  from  the  said  list  pur- 
porting to  be  the  special  jurors'  list  for 
the  year  1844,  to  the  manifest  wrong  and 


injury  of  the  defendants.  Having  nega- 
tived any  privity  in  this  fraud,  and  averred 
that  it  was  known  to  the  Clerk  of  the 
Crown  and  the  Crown  Solicitor  before  the 
panel  was  arrayed,  they  pray  that  it 
may  be  set  aside  and  quashea. 

iMow  if  these  facts  are  true,  I  consider 
it  quite  clear  that  the  defendants  ought 
not  to  have  been  tried  by  a  jury  so  struck. 
We  have  not  here  a  mere  casual  omission 
of  names  without  working  any  injury ;  but 
we  have  a  positive  averment  that  there 
was  a  designed  and  fraudulent  omission, 
and  that  thereby  the  defendants  were 
prejudiced.  So  much  they  assert  and  so 
much  diey  would  have  been  bound  to 
prove  if  the  challenge  had  been  traversed. 
We  are  not  told  by  the  record  how  the 

grejudice  was  worked  by  the  omission; 
ut  this  prejudice  must  have  been  satis- 
factorily established,  or  the  issue  upon  the 
traverse  must  have  been  found  tor  tha 
Crown.  Still  it  is  possible  that  a  challenge 
to  the  array  may  not  be  the  appropriate 
remedy ;  and  the  Queen's  judges  forcibly 
point  out,  that  the  ground  of  a  challenge 
to  the  array  has  hitherto  been  **  the  un* 
indifferency  or  default  of  the  sheriff,"  and 
that  here  no  blame  is  imputed  to  the 
sheriff.  But  though  this  answer  is  entitled 
to  great  weight,  I  cannot  say  that  it  is 
satisfactory  to  my  mind.  At  common  law, 
the  whole  execution  of  the  jury  process 
was  committed  to  the  sheriff,  ana  there 
could  be  no  miscarriage  in  this  stage  of  a 
suit,  unless  through  his  unindifferency  or 
default.  A  personal  charge  against  him, 
therefore,  was  the  ground  of  the  challenge, 
and  this  being  established,  the  coroner  or 
elisors  were  substituted,  to  whom  fresh 
prooess  was  awarded.  By  the  modem 
Jury  Acts,  the  sheriff  is  entirely  superseded 
in  these  functions,  and  a  different  ma« 
chinery  is  provided  for  the  due  formation 
of  juries.  There  being  hardly  any  longer 
the  possibility  of  any  complaint  against 
the  sheriff ;  was  it  intended  by  the  legisla- 
ture that  the  subject  should  be  left  without 
a  remedy,  to  which,  as  of  right,  he  might 
resort,  if  now,  through  the  gross  neffli- 
gence  or  corruption  of  others,  a  panel  of 
jurors  should  be  illegally  returned,  from 
whom  the  parties  cannot  expect  equal 
justice  P  I  conceive  the  principle  of  the 
common  law  to  be,  that  under  such 
circumstances,  upon  a  challenge  to  the 
array,  the  panel  shall  be  quashed;  and 
this  principle  would  appl^  where  the  panel 
is  framed  by  new  functionaries,  just  as 
much  as  when  all  was  left  to  the  sheriff, 
although  the  form  of  ulterior  proceeding 
would  be  varied.  No  other  remedy  is 
suggested ;  and,  after  the  able  and  astute 
speech  of  my  noble  and  learned  friend  the 
Lord  OhaneeUor,  we  may  safely  assume 
tiiat  no  other  remedy  can  be  suggested. 
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A  challenge  to  ihe  polls  wonld  be  onayail- 
ing  where  the  objection  is  to  the  body  of 
the  panel,  and  in  the  present  case  would 
be  utterly  useless,  the  objection  being, 
that  names  allowed  and  adjudicated  upon 
by  the  recorder  are  omitted.  I  think  you 
cannot  refer  a  party  so  aggrieved  to  the 
discretionary  jurisdiction  or  the  Court  to 
be  exercised  summarily,  without  trial  by 
the  oountry,  and  without  power  of  appeal. 

A  motion  to  quash  the  panel  would  be 
attended  with  equal  difBcalties,  and  might 
receiye  a  similar  answer. 

The  learned  judges  say  that — 
"  no  objector  advantage  would  have  been  gained 
if  the  challenge  had  been  allowed ;  as  in  that 
case  the  jury  process  most  have  been  directed 
to  some  other  officer,  who  would  have  been 
obliged  to  choose  his  jury  oot  of  the  very  same 
special  jurors'  book." 

But  I  must  be  permitted  to  take  an 
entirely  different  view  of  the  duty  of  the 
Oourt  of  Queen's  Bench,  had  the  challenge 
been  allowed.  There  being  no  complaint 
against  the  sheriff,  there  would  have  been 
no  ground  for  superseding  him.  The 
Oourt,  I  conceive,  would  have  given 
redress  according  to  the  nature  of  the 
grievance.  Seeing  that  the  vice  lay  in 
file  jurors*  book,  they  would  have  dh'ected 
the  necessary  steps  to  be  taken  to  have  it 
refomied ;  and  if  this  was  impossible,  and 
a  fair  juir  could  not  be  struck  by  consent, 
they  mignt  have  directed  the  panel  to 
have  been  taken  from  the  jury  list  of  the 
preceding  vear,  the  statute  authorizing 
this  step  where  for  the  current  year  no 
sufficient  jui^  list  has  been  framed.  It 
has  been  said  that  the  jury  list  of  the 
former  year  could  not  be  resorted  to, 
because  a  list  de  facto,  though  a  defective 
one,  had  been  made  up  for  the  present 
year ;  but  if  it  is  not  made  up  according 
to  the  statute,  it  is  to  be  treated  as  a 
nullity. 

The  proceeding  I  suggest  would  be  new ; 
but  it  seems  to  be  inevitably  required  by 
the  new  statute  altering  the  mode  by 
which  juries  are  returned.  Let  me  remind 
your  liordships  of  the  convincing  answer 
given  by  the  judges  to  the  want  of  a 
continuance  on  the  record  after  the  ver- 
dict ;  that  the  old  common  law  mode  of 
entering  a  continuance  was  incidentally 
abrogated  by  the  statute  which  allowed  a 
trial  at  bar  in  vacation.  The  same  prin- 
ciple, in  mv  humble  opinion,  would  now 
authorize  the  Oourt  to  quash  the  panel, 
and  to  do  what  is  necessary  for  assembling 
a  fair  jury,  although  no  complaint  is,  or 
can  now  well  be  made,  in  respect  of  the 
unindifferency  or  default  of  the  sheriff. 
Unconvinced  by  the  reasoning  of  the 
learned  judges,  still  I  should  hardly  have 
ventured  to  advise  your  Lordships  to 
reverse   the    judgment    merely   on   the 


ground  that  the  challenge  to  the  array 
was  overruled;  although,  after  hearing  the 
admirable  observations  made  on  this  point 
hj  my  noble  and  learned  Mend  the  Lord 
GKirf  Jiiituse  of  England,  and  knowing 
that  I  have  the  concurrence  of  that  very 
acute,  learned,  and  cautious  judge,  Mr. 
Justice  OoUridge,  I  entertain  little  doubt 
that  the  challenge  ought  to  have  been 
allowed. 

But  I  now  come  to  considerations  which 
induce  me  without  hesitation  humbly  to 
give  your  Lordships  this  advice.  The 
learned  judges  are  unanimously  of  opinion 
that  the  sixth  and  seventh  counts  of  the 
indictment,  stating  generally  conspiracies 
to  effect  changes  in  fiie  (Government  and  a 
repeal  of  the  legislative  union,  by  intimi- 
dation and  a  display  of  physical  roroe,  are 
bad ;  and  I  am  clear  tlutt  they  are  so,  as 
they  give  the  defendants  no  information 
of  the  specific  offences  which  they  have 
to  answer.  Again,  the  learned  judges  are 
unanimously  of  opinion  that  the  findings 
of  the  jury  on  the  first,  second,  and  thiid 
counts  of  the  indictment,  are  contrary  to 
law ;  and  I  am  clear  that  they  are  so,  as 
the  defendants  are  on  each  count  found 
guilty  of  several  conspiracies,  although 
only  one  is  charged.  A  very  learned 
judge,  Mr.  Justice  FaUeB(m,  thinks  that 
all  that  follows  the  finding  of  the  first 
conspiracy  on  each  may  to  rejected  as 
surplusage ;  but  there  seems  the  greatest 
difficulty  in  giving  effect  to  the  first,  more 
than  to  the  second  finding;  for  each  of 
them  standing  alone  would  be  r^^lar,  and 
little  importance  can  be  ascribed  to  the 
order  in  which  they  are  supposed  to  be 
delivered  by  the  jury.  All  the  other 
judges  think  that  these  findings  are  wholly 
bad,  and  that  no  judgment  could  be 
supported  by  any  of  them. 

'iiien  can  the  general  judgment  stand, 
professing  to  proceed  on  the  bad  counts 
and  the  bad  findings,  as  well  as  on  other 
good  counts  and  gO(Kl  findings  P  Agreeing 
with  Mr.  Baron  Parke  and  Mr.  Justice 
OoUman  (and  I  think  it  most  unfair  to  try 
to  discredit  them  by  any  expressions  of 
diffidence  which  either  of  them  may  have 
used  out  of  respect  to  their  brethren  from 
whom  they  differed),  my  opinion  is,  that 
part  of  the  punishment  must  be  taken  to 
be  awarded  in  respect  of  the  supposed 
offences  charged  in  the  sixth  and  seventh 
counts,  which  do  not  amount  to  offences 
in  point  of  law  for  which  the  defendants 
are  answerable;  and  part  in  respect  of 
the  offences  charged  in  the  first,  second* 
and  third  counts,  of  which  they  have  not 
Lawfully  been  found  guilty. 

This  is  clearly  the  langnage  of  the 
record,  to  which  faith  must  be  given. 
After  setting  forth  the  eleven  counts  of 
the  indictment,  irith  the  findings  npon 
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each,  repeating  in  so  many  words  the 
charii^eB  m  the  first  three  counts,  it  thus 
proceeds: 

'*Whereapon  all  and  singular  the  premises 
being  seen  and  fullj  onderstood  by  the  Court  of 
our  said  ladj  the  Queen  now  here,  it  is  con- 
sidered and  adjudged  by  the  said  Court  here, 
that  the  said  defendant,  for  his  offences  afore- 
said, do  pay  a  fine,"  &c. 

There  is  no  noUe  prosequi  as  to  the  bad 
counts,  and  nothing  to  prevent  the  jndg- 
ment  from  applying  to  the  defective 
findings,  or  the  counts  on  which  there 
was  no  lawful  verdict;  hecause  all  the 
counts  and  all  the  findings  were  believed 
in  the  Court  below  to  be  sufficient.  There- 
fore, according  to  the  plain  use  of  language 
and  the  common  sense  of  mankind,  by  tMs 
judgment  the  defendants  are  punished  for 
charges  which  do  not  amount  to  crimes  in 
the  eye  of  the  law,  and  for  crimes  of  which 
they  have  not  been  lawfidly  convicted. 

But  with  respect  to  the  bad  counts,  it  is 
said  there  is  a  rule  of  law,  that  if  there  be 
any  one  good  count  in  an  indictment, 
which,  standing  alone,  would  support  the 
judgment,  it  is  not  vitiated  by  any  bad 
counts  on  which  it  likewise  proceeds,  and 
that  we  must  presume  that  the  Court 
below  awarded  the  whole  of  the  punish- 
ment in  respect  of  the  good  count  alone. 
I  must  say  that  it  would  be  very  strange 
if  there  were  any  such  binding  rule,  for  it 
would  be  quite  contrary  to  the  analogy  of 
our  law,  and  it  might  lead  to  great 
hardship  and  injustice.  There  is  a  clear 
distinction  between  an  indictment  consist- 
inff  of  one  count  sufficiently  charging  an 
indictable  offence,  with  some  irrelevant 
matter  in  it,  and  an  indictment  containing 
two  counts  charg^ing  separate  offenoes,  one 
being  good,  the  other  bad.  The  irrelevant 
matter  in  the  good  count  is  to  be  wholly 
disregarded,  and  no  advantage  can  be 
taken  of  it ;  utile  per  inutile  non  vitiaiwr : 
but  the  separate  count  is  considered  a 
separate  indiotment.  There  may  be  one 
plea  to  the  one  count,  and  another  plea  to 
the  other.  There  may  be  a  demurrer  to 
the  bad  count,  and  in  that  case  there  is  no 
dispute  that  the  opinion  of  a  Court  of 
error  mav  be  taken  on  its  validity.  After 
verdict  there  may  be  a  motion  in  arrest 
of  judgment  on  the  bad  count,  though 
sentence  would  be  passed  on  ^e  ^pod 
count.  The  Lord  Chief  Justice  has  given 
a  remarkable  instance  of  this,  in  the  case 
of  Beq,  V.  Fea/rgus  0'Connor,(a)  in  which 
a  motion  in  arrest  of  judgment  was  made 
upon  one  count,  and  the  Court  gave  a 
separate  opinion  upon  that  count. 

JBut  we  are  told  that  if  the  motion  in 
arrest  of  judgment  is  improperly  over- 
ruled, and  sentence  Is  passea  upon  the 

(a)  i  St.  Tr.  935 


defendant,  and  he  is  punished  for  the 
supposed  offence  in  the  bad  count,  as 
well  as  the  real  offence  in  the  good,  he  is 
entirely  without  remedy.  The  presump- 
tion that  the  Court  below  must  oe  taken 
to  have  known  which  counts  are  good  and 
which  are  bad,  and  to  have  awarded 
punishment  only  in  respect  of  the  good 
counts,  is  wholly  at  variance  with  the 
spirit  of  our  jurisprudence,  which  supposes 
that  judges  are  fallible,  and  anxiously 
provides  the  means  of  correcting  their 
mistakes,  by  motions  for  new  trials,  bills 
of  exception,  writs  of  error,  and  appeals. 
Such  a  presumption  would  sometimes  be 
a  presumption,  not  only  contrary  to  the 
record,  but  contrary  to  the  fact;  as  in 
this  very  case,  in  which  it  appears  by  the 
reports  that  all  the  judges  of  the  Court  of 
Queen's  Bench  in  Ireland  held  the  sixth 
and  seventh  counts  of  the  indictment  to 
be  unexceptionable,  and  oould  not  have 
excluded  them  fVom  consideration  in 
meting  out  the  punishment. 

It  is  an  utter  mistake  to  suppose  that 
there  is  onlv  one  corpus  deUcti  which  is 
made  the  suDJect  of  several  counts  in  one 
indictment.  Even  with  respect  to  felonv, 
the  law  supposes  a  separate  offence  to  be 
charged  in  each  count;  and  in  misde- 
meanors there  are  not  unfrequeiitly  in 
the  different  counts  entirely  dilFerent 
offences — of  different  sorts— committed  at 
different  times — as  in  Beoo  v.  Benfield,  (a) 
for  riots  and  libels.  Therefore  the  follow- 
ing case,  according  to  the  doctrine 
contended  for,  may  well  happen :  There 
may  be  an  indiotment  containing  two 
counts  for  separate  offences,  A*  and  B. ; 

A.  bein^  a  ffood,  and  B.  a  bad  count.  The 
judges  in  the  Court  below  may  think  B. 
ffood  and  A.  bad,  and  sentence  the 
defendant  to  a  heav^  punishment  merely 
in  respect  of  B.,  which  may  be  connected 
with  killing  game,  and  attended,  in  their 
estimation,  with  great  moral  turpitude^ 
though  the  matter  charged  may  not  reallpr 
amount  to  an  offence  in  law.  On  a  wnt 
of  error,  the  Court  above  clearly  sees  that 

B.  is  a  bad  count,  but  cannot  reverse  the 
jud^ent,  because  there  is  count  A.  in 
the  indictment,  and  though  only  for  a  com- 
mon assault,  it  would  support  the  heavy 
fine  and  imprisonment  imposed  in  respect 
of  count  B.  I  may  suppose  another 
indictment,  with  two  counts,  and  a  separate 
demurrer  to  each  count  overruled ;  with 
a  general  judgment  that  the  defendant, 
for  his  offences  aforesaid,  shall  be  fined 
and  imprisoned.  Is  it  to  be  said,  that  if 
he  brings  a  writ  of  error,  and  shows  one 
count  to  be  bad,  he  shall  have  no  relief 
unless  he  show  the  other  count  to  be  bad 
alsoP 


(a)  2  Burr.  980. 
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Let  us  see  what  authority  there  is  for  a 
doctrine  whioh  woald  lead  to  such  strange 
consequences.    First,  we  are  told  of  me 
opinion  of  the  profession.    I  have  certainly 
heard  it  said  yery  often,  that  if  there  be 
one  ^ood  count  in  an  indictment,  it  is 
sufficient,  notwithstanding   bad   counts ;  ; 
and  in  a  certain  sense  this  is  perfectly  , 
true.    A  defendant  being  convicted  |^ne-  | 
rally   upon     an     indictment    containing  I 
several  counts,  if  one  of  them  be  good,  he  I 
cannot  get  scot-ft'ee  by  a  general  motion 
in  arrest  of  judgment ;  and  it  is  most  fit 
that  he  should  be  sentenced  on  the  good 
count,  although  there  may  be  bad  counts 
in  the  indictments.    I  am  aware  that  this 
notion  has  sometimes  been  carried  further, 
to    a   writ    of    error;  but    without   any 
principle,  and  without  any  decision   to 
warrant  it.    The  diotum  of  Lord  Mansfield 
BO  much  relied  upon,  that 

•*  when  there  is  a  general  rerrtict  of  guilty  on  an 
indictment  oonsiAting  of  sereral  counts,  if  any 
one  of  them  is  good,  that  is  snfficient,'* 

is  perfectly  correct;  but  he  is  evidently 
referring  to  a  general  motion  in  arrest  of 
judgment,  in  the  Court  where  the  trial 
took  place,  and  not  in  the  slightest  degree 
to  a  court  of  error.    His  lamentation, 

**  that  the  role  prevails  in  oiyil  cases,  that  where 
there  are  several  counts  in  a  declaration;  and 
general  damages,  if  one  count  be  bad,  there 
must  be  a  new  trial,*' 

is  only  lamenting  what  is  as  inevitable  as 
fate,  for  all  mankind  must  allow  that  it 
could  not  be  overturned  without  working 
the  most  manifest  injustice.  Where  there 
are  bad  Counts  in  an  indictment,  with  a 

general  judgment,  and  bad  counts  in  a 
eclaration  with  a  general  verdict,  a  court 
of  error  in  the  one  case,  and  the  court 
below  in  the  other,  are  placed  exactly  in 
the  same  predicament,  oeing  unable  to 
distinguish  what  portion  of  the  punish- 
ment, or  what  portion  of  the  damages,  is 
awarded  in  respect  of  the  good  counts 
and  of  the  bad.  I  do  not  seek  in  the 
remotest  de^e  to  infringe  or  relax  the 
rule  in  criminal  cases  which  Lord  Mom- 
fi^ld  has  laid  down. 

Bex  V.  Mason  (a)  and  Young  v.  The 
King{h)  are  very  properly  cited;  for  they 
are  cases  in  which  the  point  might  have 
been  made,  and  was  not  made ;  out  they 
prove  no  more.  HilVs  caseCc)  amounts 
absolutely  to  nothing,  as  the  judges  had 
no  authority  to  consider  anything  beyond 
the  point  reserved  at  the  assizes,  whether 
there  was  any  good  count  in  the  indict- 


(a)  2  T.R.  581. 

ib)  8  T.B.  98. 

(c)  Buss.  &  Ry.  190. 


ment.  In  Bex  v.  ToweHJia)  in  which  it 
was  held  that  the  word  "  misdemeanor," 
in  a  judgment,  was  nomen  coVLeUicwtn^  and 
might  apply  to  the  offences  stated  in  two 
counts  of  an  indictment,  the  question  we 
are  now  considering  did  not  arise,  and 
never  was  thought  of  at  the  bar  or -on  the 
bench.  There  both  counts  of  the  indict- 
ment were  good,  the  finding  of  guilty 
applied  to  both,  and  the  sentence  of  hard 
labour  must  of  necessity  be  ascribed  to 
the  count  which  would  warrant  it.  The 
offence  in  the  other  count  must  be 
supposed  Ukewise  to  have  been  token  into 
consideration  in  passing  sentence,  and  a 
portion  of  the  imprisonment  may  well  be 
supposed  to  have  been  awarded  in  respect 
of  it.  Again,  an  indictment  for  perjury 
is  not  vitiated  by  one  defective  assignment 
if  it  contains  others  which  are  suflicient ; 
but  the  perjury  charged  is  considered  one 
offence,  which  the  assignments  are  offered 
to  substantiate,  and  one  good  assignment 
must  suffice.  The  case  where  the  question 
arose  was  only  a  motion  in  arrest  of 
judgment,  and  does  not  apply  to  a  writ  of 
error.  There  is  therefore  no  text-book, 
nor  decision,  nor  dictum,  to  support  a 
doctrine  so  entirely  contrary  to  principle. 
To  my  utter  astonishment,  principle  and 
authority  failing,  it  is  rested  on  the  gpx)und 
of  expediency;  and,  if  it  were  at  all 
necessary  to  the  due  administration  of 
the  criminal  justice  of  the  country,  I 
should  not  resist  it,  however  anomalous  it 
may  be.  But  not  an  instance  has  been  put 
where  serious  inconvenience  would  arise 
from  upsetting  it.  Li  an  indictment  for 
murder  there  may  still  be  different  counts 
varying  the  mode  of  committing  the 
crime,  or  any  other  particular  as  to  which 
the  evidence  may  be  doubtfhl.  Although 
there  may  be  a  bad  count  in  the  indictment, 
sentenoe  may  without  difficulty  be  passed 
on  a  count  which  is  good. 

I  understand  from  my  ver}'  learned 
friend  Mr.  Baron  Bolfe,  that  upon  a  late 
trial  before  him  for  murder,  after  a 
general  verdict  of  guilty,  there  was  a 
mocion  in  arrest  of  jud^ent,  upon  a 
suggestion  that  there  was  a  bad  count  in 
the  indictment.  He  did  what  might  have 
been  expected  fi*om  him.  Seeing  that 
there  was  a  good  count  in  the  indictment 
to  which  the  evidence  applied,  he  pro- 
ceeded to  pass  sentence  on  that  count; 
and  under  similar  circumstances,  be 
will  do  exactly  the  same  after  this  judg- 
ment is  reversed.  It  is  absurd  to  suppose, 
that  when  the  judge  at  the  trial  refuses  to 
arrest  the  jud^ent,  there  being  one  good 
count  in  the  indictment,  he  means  that 
judgment  shall  be  entered  up  on  the  good 
and  on  the  bad  counts  indiscriminately,  so 


(a)  2  B.  &  Ad.  7ft. 
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that  bis  judgment  may  be  reyersed  by  a 
conrt  of  error.  If,  from  the  gross  care- 
lessness of  those  employed  to  conduct  the 
prosecution,  the  judgment  is  so  entered 
up,  it  is  not  t^e  judgment  which  he  must 
be  supposed  to  have  pronounced,  and  it 
ought  to  be  reyersed.  There  is  no  pretence 
for  the  argument  that,  in  refusing  gene- 
rally to  arrest  the  judgment  where  there 
is  a  bad  count,  a  judgment  is  necessarily 
pronounced  which,  according  to  the 
doctrine  I  contend  for,  must  afterwards 
be  reyersed.  Strictly  speaking,  where 
only  one  felony  is  proyed,  there  ought  to 
be  a  yerdict  or  guilty  only  on  one  count : 
but  in  cases  of  felony  it  can  seldom  be 
worth  the  prisoner's  while  to  ayail  himself 
of  this  right,  and  the  present  practice  will 
not  be  at  all  affected.  In  cases  of  mis- 
demeanor, more  care  may  hereafter  be 
required  in  framing  indictments,  and 
entering  up  yerdicts  and  judgments  ;  but 
I  haye  no  hesitation  in  saying,  that  this 
would  be  a  great  improyement  in  crindnal 
proceedings.  According  to  the  present 
loose  system,  the  ftramer  of  an  indictment, 
haying  got  one  count  good  in  law,  goes 
on  to  draw  others  more  and  more  yague 
and  attenuated,  and  requiring  less  and 
less  proof ;  till  he  inyolyes  the  accused  in 
the  most  perplexing  generalities,  and  there 
is  the  greatest  difficulty  in  knowing  what 
is  the  charge  to  be  repelled.  But,  eyen  if 
bad  counts  are  inadyertently  introduced, 
the  mischief  of  them  may  be  easily 
obyiated  by  takmg  a  yerdict  of  acquittal 
upon  them,  by  entering  a  nolle  proseqid  to 
them,  or  by  seeing  that  the  judgment  is 
expressly  stated  only  to  be  on  the  good 
counts,  which  alone  would  preyent  the 
bad  counts  from  inyalidating  the  judgment 
upon  a  writ  of  error. 

With  respect  to  the  unauthorised  find- 
ings, in  which  the  jury  haye  taken  such 
unexampled  pains  to  get  wrong,  and  which 
present  a  question  entirely  new  for  ^our 
Lordships  consideration ;  it  is  admitted 
by  all  the  judges,  except  Mr.  Justice 
f'aiteaont  that,  if  any  punishment  is  sup- 
posed to  be  awarded  in  respect  of  any 
part  of  the  first  three  counts,  the  judg- 
ment cannot  be  supported.  But  your 
Lordships  are  asked  to  presume,  that  the 
judges  of  the  Court  of  Queen's  Bench  in 
Ireland  were  well  aware  that  there  was 
no  sufficient  yerdict  upon  any  of  these 
three  counts,  and  awarded  no  punishment 
in  respect  of  them.  This  agam  would  be 
a  presumption  against  the  fact,  as  well  as 
the  ayerment  of  the  record ;  for  complaint 
was  made  by  the  learned  counsel  for  the 
Crown,  at  your  Lordships'  bar,  that  no 
objection  had  been  taken  to  these  findings 
in  the  court  below ;  and  it  is  quite  clear 
that  there  was  no  misgiying  respecting 
them  in  any  quarter,  till  this  writ  of  error 


was  brought.  In  truth,  these  three  counts 
contain  me  most  serious  charges,  and 
seyeral — such  as  a  conspiracy  to  excite 
disaffection  in  the  army — ^which  are  not 
repeated  in  any  of  the  good  counts  on 
which  there  is  a  yalid  yerdict.  We  can- 
not resort  to  the  palpablj  incredible  fic- 
tion, that  the  judges,  m  yiolation  of  their 
duty,  did  not  consider  the  guilt  of  the 
defendants  aggrayated  by  the  charges  in 
these  three  counts,  and  proportionally 
increase  their  punishment. 

I  allow  that  a  court  of  error  is  wholly 
incompetent  to  inquire  whether  discre- 
tionary punishment  for  an  offence  of 
which  the  defendant  is  lawfully  conyicted 
is  reasonable  or  excessiye.  But  a  court 
of  error  may,  and  is  bound  to  incpiire 
whether  punishment  has  been  inflicted 
for  that  which  is  no  offence  in  point  of 
law,  or  for  offences  of  which  the  party 
has  not  legally  been  found  guilty.  I  allow 
also,  that  jrour  Lordships  ought  not  to 
reyerse  a  judgment  unless  you  see  dis- 
tinctly that  it  is  erroneous.  But  this 
judgment  appears  to  me  clearly  to  be 
erroneous,  in  awarding  punishment  for 
charges  which  are  not  offences  in  point  of 
law,  and  for  offences  of  which  the  parties 
haye  not  legally  been  found  ^Ity ;  and 
therefore,  when  the  question  is  put  that 
it  be  reyersed,  I  shall  say,  *'  Content.*' 

Notwithstanding  some  obseryations  of 
my  two  noble  ana  learned  friends  who 
first  addressed  you,  leading  to  an  entirie 
abandonment  of  the  judicial  functions  of 
this  House,  and  a  denial  to  the  subject  of 
the  relief  which  the  Constitution  has  pro- 
yided  in  case  of  erroneous  iudgmento  in 
the  courts  below — I  need  hamly  press 
upon  your  Lordships,  that  you  are  not 
bound  by  the  opinion  of  the  majority  of 
the  judges  whom  you  thought  fit  to  con- 
sult, although  the  opinion  is  entitled  to 
the  highest  possible  respect.  The  appeal 
is  not  from  the  Irish  judges  to  the  English 
judges,  but  to  this  Chamber  of  the  Impe- 
rial Parliament— which  I  hope  will  long 
continue  satisfactorily  to  administer  jus- 
tice in  the  last  resort  to  all  the  inhabitants 
of  the  United  Kingdom. 

Lord  Ltndhxjbst,  L.C,  from  his  place 
on  the  woolsack,  put  the  question,  "  Is  it 
your  Lordships'  opinion  that  the  judg- 
ment of  the  Court  below  in  this  case  be 
reyersed  P  As  many  of  your  Lordships  as 
are  of  that  opinion,  will  say  *  Content.*  " 

Lords  Coii3SKHAic,  Camfbbll,  and  Dxn- 
MAN  answered  '*  Content." 

Lord  Lthdhtjrst,  LX).  :  Ajs  many  as  are 
of  an  opposite  opinion,  will  say  "Not 
content." 

Lord  Bboxjoham  and  one  or  two  other 
peers  said  **  Not  content." 
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Lord  LnrDHUB8T»  L.C.,  made  no  decla- 
ration of  what  he  considered  to  be  the 
opinion  of  their  Lordshipa.  After  a  pause 
of  some  moments,  the  noble  and  learned 
Lord  again  put  the  question  in  the  same 
terms,  and  with  the  same  result. 

Lord  WHAitNCLiTFB  (who,  according  to 
usage  in  such  cases,  addressed  the  House 
from  his  seat)  said:  My  Lords,  in  this 
state  of  things  I  cannot  help  suggesting 
that  jour  Lordships  should  not  divide  the 
House  upon  a  ouesiion  of  this  kind,  when 
the  opinions  or  the  Law  Lords  haye  been 
alreaay  g^ven  upon  it,  and  the  majority 
is  in  favour  of  reversing  the  judgment. 
In  point  of  fact,  my  Lords,  they  consti- 
tute the  Court  of  Appeal ;  and  if,  depart- 
ing from  what  the  practice  has  ever  been, 
noble  Lords,  unlearned  in  the  law,  should 
interfere  to  decide  such  (questions  by  their 
votes,  instead  of  leaving  them  to  the 
decision  of  the  Law  Lords,  I  very  much 
fear  that  the  authority  of  this  House  as  a 
court  of  justice  would  be  very  greatly 
lessened  throughout  the  country.  Under 
these  circumstances,  and  with  these  views, 
I  beg  leave  humbly  to  suggest,  that  such 
of  your  Lordships  as  are  not  Lords  learned 
in  the  law,  and  have  not  heard  the  whole 
case,  and  cannot  be  supposed  to  be  ac- 
quainted with  the  whole  of  the  reasoning 
upon  it,  and  who  are,  therefore,  not  auah- 
fied  to  pass  a  judgment  upon  sucn  an 
occasion,  should  abstain  altogether  from 
votinff.  It  is  far  better  that  the  character 
of  this  House  as  a  court  of  appeal  and  a 
court  of  law  should  be  main  tamed,  even 
though  the  decision  should,  in  the  opinion 
of  your  Lordships,  be  objectionable,  as 
being  contrary  to  that  of  the  judges,  and 
although  it  should  prove  inconvenient  in 
this  particular  instance :  it  is,  I  say,  under 
such  circumstances,  better  to  concur  in 
the  opinion  of  the  majority  of  the  Law 
Lords,  than  reverse  the  judgment  of  those 
persons  who  by  their  education  and  station 
must  be  best  able  to  decide  upon  subjects 
of  ihis  nature,  and  who  in  reality  consti- 
tute the  court  of  law  in  this  House. 

Lord  Bbouoham:  I  perfectly  agree  in 
the  opinions  expressed  by  my  noble  friend. 
Differing,  as  I  do,  in  opinion  from  the 
majority  of  the  Law  Lords,  and  conourrine 
in  opinion  with  the  majority  of  the  learned 
jadf^es,  both  in  Ireland  and  here,  on  the 
Bubjeet  of  this  judgment,  while  I  deeply  ; 
lament  the  decision  which  has  just  been  I 
oome  to,  considering,  as  I  do,  that  it  will  i 
have  a  tendency  to,  I  was  going  to  say,  | 
shake  confidence  in  this  House ;  but  with- 
out sayinff  that,  deeply   lamenting   the 
decision  which  has  now  been  come  to,  and 
which  I  cannot  go  alon^  with,  because  I 
think  it  is  a  decision  which  will  go  forth 
without  authority,  and  oome  back  witiioat 


respect ;-— nevertheless,  I  highly  approve 
of  the  view  of  this  matter  taken  by  my 
noble  friend,  and  implore  your  Lordships 
who  have  not  heard  all  uie  arguments, 
who  have  not  made  yourselves  perfectly 
acquainted  with  the  subject,  and  whose 
habits  do  not  lead  you  to  take  part  usual^ 
in  the  discussion  of  such  questions,  not  to 
take  any  part  in  the  decision.  In  justice 
to  myself,  and  with  reference  to  a  subject 
which  has  been  alluded  to  to-day,  I  De« 
to  say,  that  when,  on  a  former  occasion,  I 
differed  from  the  learned  judges  on  the 
subject  of  the  Irish  marriages,  I  did  so  in 
a  case  which  did  not  at  all  resemble  this 
case ;  and  I  differed  from  them  on  that 
occasion  because  they  differed  in  opinion 
from  the  eminent  and  venerable  authority 
of  Lord  Siowellt  and  other  learned  persons 
well  capable  of  forming  a  correct  opinion 
upon  tne  subject,  and  whose  decisions 
carry  with  them  the  greatest  weight  and 
authority.  If  it  had  not  been  for  that,  I 
should  on  no  account  have  set  up  my 
judgment  against  that  of  the  learned 
judges. 

Lord  Campbell:  I  concurred  with  my 
noble  and  learned  fHend  in  opposing  the 
unanimous  opinion  of  all  the  judges,  in 
the  case  of  the  Irish  marriages.  I  opposed 
their  opinion  then  because  I  thought  it 
was  contrary  to  the  law  of  England ;  and 
I  now  oppose  the  opinion  of  a  majority 
of  the  judges,  only  because  I  hold  that 
opinion  to  be  equally  contrary  to  the  law 
of  England.  With  reference  to  the  dis- 
tinction between  Law  Lords  and  Lay  Lords, 
and  to  what  has  been  said  as  to  leaving 
the  decision  of  this  case  with  the  Law 
Lords,  it  is  unnecessary  for  me  to  say 
more  than  that  such  a  distinction  is  one 
which  is  not  known  to  the  Constitution ; 
but,  nevertheless,  I  think  that  no  judge 
ought  ever  to  decide  a  case,  all  the  argu- 
ments in  which  he  has  not  heard,  and  of 
which  he  can  therefore  know  compara- 
tively nothiuff.  I  believe  that  none  but 
the  Law  Lords  have  attended  to  the  argu- 
ments in  this  case  :  it  would  therefore,  I 
think,  be  proper  that  noble  Lords  who 
have  not  heard  the  case  should  abstain 
from  voting. 

Lord  Ltndhubst,  L.C.  :  I  think  those 
noble  Lords,  who  have  not  heard  the  arsu- 
ments,  will  decline  voting  if  I  put  uie 
question  again. 

The  Earl  of  St&adb&okb  said  that  he 
had  considered  the  subject  most  atten- 
tively, and  he  was  desirous  of  giving  an 
opinion  with  respect  to  it. 

The  Marquess  of  Clasbiculdb  :  My 
Lords,  I  think  it  right  to  say,  that,  if  any 
noble  Lord,  not  learned  in  the  law,  who 
has  not  heard  the  whole  argument,  votes 
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in  addition  to  the  Law  Lords  on  this 
onestion,  I  shall,  as  a  matter  of  privilege, 
tnink  it  my  duty  also  to  give  my  vote. 
In  stating  that  intention^  i  mnst  also  say 
that  I  should  be  very  sorry  to  be  reduced 
to  that  necessity ;  for  I  should  look  upon 
the  course  of  proceeding  which  would 
oblige  me  so  to  act,  to  be  one  of  the  most 
calamitous  nature  to  this  House  and  the 
country ;  but  I  must  add,  that  it  is  not 
required  in  this  case,  more  than  in  any 
other,  that  the  particular  Lords  who  vote 
should  be  those  who  have  studied  ques- 
tions of  this  kind.  I  think  it  infinitely 
better  that  all  those  noble  Lords  who  are 
not,  in  the  common  acceptation  of  the 
term  and  in  the  usage  of  Parliament, 
qualified  to  decide,  should  leave  the  Jlouse  • 
and  I  hope  that  I  shall  be  allowed  to  do 
so,  in  common  with  all  other  noble  Lords 
who  are  not  lawyers. 

The  Earl  of  Ysbulam  :  I  agree  with  the 
noble  Lord  who  has  just  addressed  your 
Lordships;  and  therefore,  with  the  per- 
mission of  your  Lordships,  I  will  retire. 

All  the  Lay  Lords  then  withdrew.(a) 

The  question  that  the  judgment  be  re- 


(a)  The  following  list  of  canes  in  which  the 
L«y  Lords  took  part  in  the  decision  is  ffiven  in 
the  report  of  the  present  case  in  11  O.  &  F. 
425: 

Beeve  v.  Long,  L.  7.  1695,  1  Salk.  287. 
Judgment  reversed  against  the  opinion  of  the 
judges. 

Bertie  v.  Falkland,  L.  J.  1697,  Colies 
Reports,  10-13.  **  The  question  was  proposed 
whether  the  appellant  shall  have  any  relief  in 
the  case,  and  it  was  resolved  in  the  affirmative, 
against  which  there  was  a  protest  of  twenty-one 
peers ;  on  which  there  was  another  day  appointed 
for  considering  the  case  and  there  was  a  division, 
and  thirteen  peers  dissented  from  the  resolution." 

Aihby  V.  White,  L.  J.  1703.  vol.  17,  p.  369, 
2  Ld.  Rayro,  938,  Brown's  P.  C.  62.  It  is  stated 
that  the  jiulgment  of  the  Court  of  Queen's 
Bench  was  reversed,  four  bishops  and  nine  peers 
voting  against  the  reversal. 

DougJoM  V.  Hamilton,  L.  J.  1769,  vol.  82, 
p.  264.  Judgment  of  Court  below  reversed; 
the  Duke  of  Bedford,  Lords  Bristol,  Sandwich. 
Dunmore,  and  Milton  entered  a  protest  against 
the  reversal. 

Alexander  v.  Montgomery,  L.  J.  1778, 
vol.  88,  p.  519.  On  the  question  of  reversing 
the  interlocutors  complained  of,  the  votes  were 
equal,  4  to  4 ;  interlocutors  accordingly  con- 
firmed. 

Hill  V.  St.  John,  L.  J.  1775,  vol.  84,  p.  443. 
A  judgment  of  the  Court  of  King's  Bench  re- 
versing judgment  of  th«)  Court  of  Common  Pleas 
affirmed  by  the  House  uf  Lords,  in  opposition  to 
Lords  Apsley  and  C-amden,  the  only  Law  Lords 
in  the  House.    2  W.  Bl.  980  &  8  Bro.  P.C.  375. 


versed  was  again  put,  when  it  was  carried 
in  the  affirmative. 

Judgment  of  the  Court  below  rever8ed.(&) 


The  Bishop  of  London  v.  Fytche,  L.  J. 
1783,  vol.  36,  p.  687.  Judgment  of  the  Court 
of  King's  Bench  affirming  judgment  of  Court 
of  Common  Pleas  reversed  by  the  Honsa  of 
Lords  by  19  votes  to  18.  Of  the  judges  advising 
the  House,  seven  were  for  affirming  the  judg- 
ment of  the  Court  below,  and  one  for  rever- 
sing it.  Lord  Mansfield  was  for  the  former.  Lord 
Thurlow  for  the  latter  course.    2  Bro.  P.C.  211. 

(6)  The  news  of  the  decision  reached 
Dublin  on  the  afternoon  of  Thursday,  Septem- 
ber 5,  and  the  order  of  the  House  for  the  release 
of  the  prisoners  on  the  afternoon  of  the  follow- 
ing day.  O'Connell  and  the  other  prisoners  at 
once  left  Richmond  Prison,  but  returned  on  the 
following  morning  to  make  a  public  departure, 
which  is  described  as  follows  in  the  Annual 
Register  for  1844,  Chron.  95 : 

"The  next  morning  bein^  appointed  for 
celebrating  the  triumph  of  his  liberation,  Mr. 
O'Connell  returned  to  the  prison,  from  which 
he  was  to  be  escorted  by  his  adherents.  The 
hour  of  public  departure  was  fixed  for  noon, 
but  the  very  great  length  of  the  procession 
caused  a  delay  of  two  hours ;  for  although  the 
head  of  the  body  reached  the  prison  gates  at 
noon,  and  went  past,  it  was  two  o'clock  before 
the  triumphal  car  drew  up ;  and  words  of  im- 
patience escaped  from  the  hero  of  the  pageant. 
All  the  city  seemed  to  be  in  motion,  either 
marching  or  standing  to  see  it  in  the  line.  The 
procession  comprised  the  trades  of  Dublin,  each 
trade  preceded  by  its  band ;  several  Repeal 
Wardens,  and  private  or  political  friends  of 
O'Connell,  many  members  of  the  Corporation, 
and  the  Lord  Mayor  in  full  costume ;  and  then, 
preceded  by  wand-bearers,  and  by  the  notorious 
Thomas  Steele,  with  a  branch  in  his  hand,  as 
Head  Pacificator,  came  the  car  bearing  the 
Liberator.  This  car  was  constructed  for  the 
chairing  of  Mr.  O'Connell  some  years  ago.  It 
is  a  kind  of  platform,  on  which  are  three  stages, 
rising  one  above  the  other,  like  steps,  profusely 
decorated  with  purple  velvet,  gold  frmge,  gift 
nails,  and  painting.  Six  splendid  dappled  grevs 
slowly  drew  the  cumbrous  vehicle  along.  On  the 
topmost  stage,  elevated  some  dozen  reet  above 
the  crowd,  and  drawn  to  bis  full  height,  stood 
O'Connell.  Although  grown  rather  more  portly 
since  his  confinement,  and  wearing  that  some  • 
what  anxious  expression  which  has  been  often 
noticed  of  late,  he  looked  well.  His  head, 
thrown  proudly  back,  was  covered  with  the 
peen  and  gold  velvet  Repeal  cap.  He  bowed 
incessantly  to  the  cheering  multitude.  On  the 
second  stage  was  seated  the  Reverend  Mr. 
Miley ;  on  Uie  lowest  were  Mr.  Daniel  O'Connell, 
junior,  two  of  Mr.  O'Connell's  grandsons, 
dressed  in  green  velvet  tunics  and  caps  with 
white  feathers,  and  a  harper,  in  the  ancient 
dress  of  his  crafi,  inaudibly  playing  on  his  in- 
strument. Then  followed  the  other  traversers, 
some  with  their  ladies,  and  a  few  friends,  in 
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Matbrials  madb  U8B  OF.— The  abore  re-  I 
port  of  the  proceedings  at  the  trial  hat  been 
abridged  from  the  published  reports  of  Arm- 
stroDg  and  TreTor  and  of  Flannedy,  and  from  the 
authorised  reports  of  the  speeches  of  the  Attor- 
nej  Qeoeral  and  Solicitor  General,  and  of  the 
Chief  Jostice's  charge.  The  report  of  the  pro- 
ceedings on  the  motion  for  a  new  trial,  and  in 

three  prirate  carriages,  the  other  Bepeal  mar- 
tyrs, also  bowing  and  smiling  on  all  sides  ;  and 
&iallj,  the  lawyers,  in  a  coach,  carrying  the 
'  monster  indictment '  (which  they  deposited  in 
the  Crown  Office  at  the  Four  Courts).  The 
procession  traversed  the  greater  part  of  Dublin, 
and  did  not  reach  Merrion  Square  until  half-past 
five  o'clock." 


arrest  of  Judgment^  is  taken  from  7  ir.  L.  B.  26, 
and  the  report  of  the  proceedings  before  the 
House  of  Lords  from  11  CL  &  F.  155,  and  1  Coi 
C.C.4ia. 

In  rerising  the  proofs  ose  has  been  made 
of  two  folio  Tolumet  of  press  cottii^gs,  con- 
taining a  full  report  of  the  trial,  which  were 
compiled  by  T.  M.  Bay,  one  of  the  trarersen. 
and  obtained  at  the  sale  of  his  library,  after  the 
Tolume  was  in  type. 

O'Connell  addressed  the  people  frooi  Ike 
balcony  of  his  house,  and  announced  his  in- 
tention of  moving  for  the  tmpaaohaMBt  of  the 
judges,  the  Attmcr  General,  and  the  otfier 
keoledwHhl 


penoM 


tUie  proeeeutioo. 
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APPENDIX   A.(a) 


Additional  ob$ervaiions  hy  Lord  Denman, 
{From  Mr.  Leahy*»  edition  of  Lord 
Denman^s  Jitdgment.) 

The  challenge  was  demurred  to  by  the 
Attorney  General^  and  the  demurrer  allowed, 
Bft«r  argument,  by  the  Court  The  challenge 
was  oTer-Toled,  whether  correctly  or  not,  we 
are  now  to  ]nquh«^--a  question  of  the  highest 
and  roost  extensive  importance,  as  affecting  jury 
trials  both  in  England  and  Ireland,  the  statutable 
enactments  under  which  they  take  place,  in  bo^ 
parts  of  the  United  Kingdom,  being  substantially 
the  same. 

In  bothf  the  clerk  of  the  peace  originates  the 
process  by  which  juries  are  constituted.  In 
England  he  sends  a  precept  to  the  chief 
constable,  who  calls  the  parish  officers  into 
action,  and  then  returns  to  the  petty  sessions 
lists  of  persons  liable  to  serve.  The  petty 
sessions  make  from  them  a  general  list,  and 
hand  it  over  to  the  quarter  sessions,  whose 
officer  transmits  it,  when  it  is  revised  and  settled, 
to  the  sheriff.  In  Ireland  the  cess -collectors  are 
the  persons  required  to  send  such  list  to  the 
quarter  sessions,  t.e.,  in  the  county  of  the  city  of 
Dublin,  to  the  recorder,  whose  duty  is  to  reform 
and  marshal  the  lists,  and  send  them  to  the 
sheriffl  In  each  part  of  the  United  Kingdom 
the  sheriff  makes  from  these  lists  a  book,  called 
the  sheriff's  book,  whence  all  the  juries  to  try 
issues  during  the  ensuing  year  are  to  be  drawn 
in  the  manner  pointed  out  by  the  Act.  The 
challenge  here  is,  that  the  recorder  did  not  send 
to  the  sheriff  the  lists  which  he  himself  had 
awarded  and  adjudged  to  be  the  correct  lists, 
but  that  between  his  revision  of  them  and  his 
transmission  of  them  to  the  sheriff,  sixty  names 
had  been,  by  some  unknown  person,  fraudulently 
withdrawn  h-om  the  lists,  and  that  the  book,  from 
which  the  panel  was  afterwards  returned,  was 
defective  by  the  omission  of  these  sixty  names. 

A  doubt  appears  to  have  been  entertained 
whether,  under  the  present  jury  system,  the 
proceeding  by  challenge  to  the  array  is  still  a 
part  of  the  law.  In  some  form  it  is  essential  to 
trial  by  jury.  It  is  a  part  of  our  ancient  law, 
and  it  is  clear  that  it  has  not  been  abolished  by 
express  enactment. 

Whether  a  privilege  of  such  great  value  could 
be  taken  away  by  implication,  might  admit  of 
grave  deliberation ;  but  the  intention  to  repeal, 
without  substituting  any  similar  security,  is  hardly 
to  be  believed.  Penalties  are  imposed  on  all  the 
successive  officers  employed  on  this  duty,  for  the 
neglect  of  any  portion  of  it,  but  there  is  no 
provision  that  the  defective  lists  shall  stand  good 
notwithstanding.  The  great  object  of  improving 
the  mode  of  appointing  juries  was,  undoubtedly, 
to  purify  the  practice,  and  prevent  all  tampering, 
and  suspicion  of  tampering,  with  the  construction 

(a)  See  above,  p.  826  (6). 


of  those  important  bodies.  But  if  the  present 
doubt  is  well  founded,  the  most  impure  proceed- 
ing might  pass  unquestioned  ;  the  most  corrupt 
packing  of  juries  might  prevail.  For  though,  in 
the  present  instance,  no  suspicion  is  felt  as  to 
the  motives,  this  argument  goes  the  length  of 
depriving  the  parties  of  all  redress,  however 
criminal  the  desijgn  may  have  been. 

Thi^  question  is  not,  however,  open  to  specula- 
tion. The  Act  of  6  Geo,  4.  c.  50.,  which  is  our 
Jury  Ac^  and  that  of  8  &  4  WiU,  4.  c.  91.,  which 
is  the  Insh  Jury  Act,  repealed  certain  parts  of 
the  former  law,  and  left  the  rest ;  each  having 
expressly  abolished  tiie  writ  of  attaint,  and 
certain  causes  of  challenge  to  the  polls,  refers 
to,  recognises,  and  thereby  preserves,  the  right 
of  challenge  to  the  array,  the  former  in  its  88th 
section,  the  latter  in  its  Slst. 

From  admitting  such  challenge  for  the  cause 
stated  in  the  present  case,  great  inconvenience 
is,  however,  predicted.  The  objection  being  to 
the  book  of  jurors  for  the  current  year,  is  sup> 
posed  to  prevent  the  summoning  any  good  jury 
for  that  year.    The  Chief  Justice  observed: 

**  This  is  not  the  case  of  Reg.  ▼.  O'Connell 
alone  $  it  is  the  case  of  all  parties  who  have 
issues  to  be  tried  during  the  period  for  which  the 
book  is  to  be  in  force.  The  Court  cannot  set  aside 
that  array  without  setting  aside  the  book  itself 
from  which  all  juries  must  come." 

This  doctrine  seems  open  to  many  observa- 
tions. 1.  Whatever  inconvenience  the  law  pro- 
duces must  be  borne  by  those  whose  duty  it  is 
to  administer  the  law.  The  excessive  incon- 
venience of  one  construction  of  an  ambiguous 
Act  may  furnish  a  strong  aigument  in  favour  of 
another  construction,  equally  consistent  with  its 
words ;  but  it  cannot  introduce  words  which  are 
not  there,  nor  a  construction  of  which  no  words, 
which  are  there  are  susceptible.  2.  Taking  the 
supposed  inconvenience  at  the  highest,  what  are 
we  to  say  of  subjecting  parties,  through  any  mis- 
conduct, negligence,  or  default,  in  official  persons, 
to  a  trial  by  a  different  jury  from  that  which  the 
law  provides  for  them.  But,  8,  the  inconvemence 
imagined  is  a  chimera,  if  the  objection  be  of 
such  a  nature  as  to  prove  that  the  book,  called 
the  jurors*  book,  appears  to  have  no  title  to  be 
so  styled.  And  this  appears  to  me  to  be  its  true 
result ;  for  if  the  sheriff  had  not  received  the 
book  described  and  required  by  the  Act,  the  Junr 
Acts  of  both  countries  have  met  this  inconveni- 
ence by  express  enactment. 

"  Provided," 

says  the  14tb  section  of  the  Act  for  England, 
and  in  the  same  form  the  Uth  of  the  Act  for 
Ireland, 

"  that  if  there  shall  be  no  jurors'  book  in  exist- 
ence for  the  current  year,  it  shall  be  lawful  to 
return  Jurors  from  the  jurors'  book  for  the  year 
preceding." 
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And  if  this  constmction  of  the  proviso  be 
considered  doubtful,  still,  4,  it  may  be  observed, 
that  the  supposition  of  the  Court's  setting  aside 
the  book  generally,  when  they  give  effect  to  a 
challenge  of  array  in  a  particular  case,  by  reason 
of  the  imperfection  of  such  book,  can  hardly  be 
maintained.  Other  parties  may  not  challenge, 
notwithstanding  the  defect,  and  the  book  actusiuy 
sent  by  the  sheriif,  if  unchallenged,  must  stand 
good;  or  they  might  be  unable  to  prove  the 
facts,  or  might  have  waived  the  objection,  or  be 
estopped  from  insisting  upon  it. 

Another  doubt  is  expressed,  whether  chal- 
lenge lies  to  the  array  after  a  special  jury  has 
been  struck,  a  doubt,  I  presume,  retting  on  the 
principle  that  a  party  who  attends  the  strikins 
of  a  special  jury  must  be  taken  to  waive  aU 
objection  to  the  book  whenoe  the  forty-ei|^ht 
names  are  drawn.  But  a  parenthesis  in  section 
the  25th  of  the  Act  for  IreLmd,  literally  tran- 
scribed from  the  88nd  of  that  for  England, 
expresslv  contemplates  the  non-attendanoe  of 
the  parties,  and  provides  what  shall  be  done  in 
their  absence.  Now,  the  present  record  gives 
no  information  whether  the  parties  attended  or 
not.  If  the  AUortuy  General  had,  instead  of 
demurring,  pleaded  their  attendance  as  a  waiver, 
the  traversers  might  have  replied  in  denial  of 
the  fact,  or  might  Imve  explained  it  in  some  way 
which  would  prevent  its  operation  as  a  waiver. 
But  perhaps  it  is  sufficient  for  this  point— that 
a  challenge  lies  to  the  array  after  a  special  jury 
has  been  struck — to  rely  on  the  direct  authority 
of  Lord  TenUrdent  and  the  whole  Court  of  King's 
Bench,  in  R,  v.  Edmonds.ija) 

Tho^e  who  argue  against  the  right  of  challenge 
to  the  array  must  oe  content  to  take  up  a 
position  ever  regarded  by  our  courts  with  the 
utmost  jealousy,  that  here  is  a  right  which 
cannot  be  effectuated,  a  wrong  without  redress. 
Remedy  or  redress  there  is  none  pretended, 
however  defective  the  panel  may  be,  or  from 
whatever  cause  or  motive  the  defective  has 
arisen,  unless  it  can  be  obtained  through  the  old 
and  well-known  constitutional  proceeding  of 
challenge  to  the  array. 

But  an  opinion  has  in  some  way  grown  up, 
that  the  array  can  be  challenged  for  no  cause 
but  one,  partiality,  or,  as  our  books  phrase  it, 
unindifferency,  in  the  sheriff  Now,  though  this 
was  probably  the  most  ordinary  ground  for  such 
challenge,  and  though,  on  conviction,  the  sherifl 
would  be  punished  bv  the  Court,  whose  officer  he 
was,  it  is  obvious  that  the  object  of  the  party 
challenging  must  have  been  hit  own  security, 
much  more  than  the  sherifTs  punishment.  His 
security  is  a  lawful  junr.  Unindifferency  in  the 
sheriff  might  deprive  him  of  it ;  but  so  might 
other  faults.  Unindifferency  it  plainly  stated  by 
Ix)rd  Coke  as  an  example  ;  he  adds  the  more 
general  word  •*  default,"  and  constantly  repeats 
toth  in  describing  the  effect  of  the  challenge. 
If  then  the  sheriff,  or  other  officer  (i.«.,  such 
other  officer  as  may,  by  law,  be  clothed  with  his 
duty  of  returning  juries),  should  transmit  to  the 
Court  a  panel  from  a  list,  out  of  which  it  ought 
not  to  have  been  taken ;  as  if  he  should  insert 
names  of  persons  having  no  qualification  within 

(a)  1  St.  Tr.  N.S.  785. 


hit  bailiwick,  here  is  a  default,  which  would 
support  the  challenge.  Is  it  not  equally  a 
default  to  make  up  the  panel  from  a  book  which 
omits  a  whole  class  that  ought  to  have  been 
there.  If  the  law  enjoins  nim  to  make  a 
general  list,  composed  of  lists  A,  B,  and  C,  and 
then  to  select  his  panel  from  that  general  list, 
but  he  thinks  proper  to  compote  his  general  list 
from  lists  A  and  B  onl^,  is  this  no  default  ?  It 
may  be  venial,  it  may  mvolve  less  blame  to  him 
than  to  some  of  his  subordinates,  and  the  Court 
may  properly  refuse  to  exercise  its  power  of 
punishing  the  officer ;  but  surely  the  party,  who 
nas  duly  complained  of  the  evil  consequence  to 
himself,  and  his  own  security  for  a  Hit  trial, 
cannot  justly  have  that  unlawful  jury  forced 
upon  him. 

Still  it  is  urged  that  the  sheriff  must  be  the 
party  in  defaiut ;  and  here  it  is  taid  to  be  the 
recorder,  with  this  addition,  that  the  recorder  it 
made  by  the  Act  a  judicial  officer  intrusted  to 
examine  the  list  of  jurors,  to  strike  off  such 
therein  enumerated  as  may  not  be  qualified  to 
serve,  or  may  be  disabled  by  mental  weakness 
or  bodily  infirmity,  to  insert  names  improperly 
excluded,  to  reform  the  descriptiont,  and  all 
this  upon  notice  and  inquiry,  to  correct  this  list, 
to  allow  and  liffn  the  name.  Herein  that  high 
officer  it  taid  to  be  amenable  to  no  otl^r 
authoritv,  and  subject  to  no  control  whatever. 
Hence  is  deduced  the  contequenoe,  that  no 
traverter  can  question,  by  challenge  or  other- 
wise, these  acts  of  the  recorder.  In  this  I 
cordially  concur;  nay,  on  this  I  found  the 
strongest  reason  for  questioning  what  has  been 
done  in  the  present  instance.  A  twofold  duty 
in  the  recorder  is  stated  by  the  Chief  Justice  wi^ 
accuracy  and  precision.    His  Lordship  says  : 

"The  recorder  hat  been  telected  by  the 
le^slature  as  the  judicial  determiner  of  cases  of 
this  description.  It  is  a  high  privilege  with 
which  he  is  so  invested,  and  with  it  is  in  a 
great  measure  connected  the  flow  and  fountain 
of  justice,  and  the  purity  of  the  administration 
of  the  law.  But  hewat  left  without  control, 
and  there  may  be  very  good  reason  for  wni.lring 
his  decisions  final  and  beyond  appeaL  In  this 
case  the  precepts  were  issued  and  returned  by 
the  pariui  officers ;  the  hour  was  appointed  for 
the  investigation ;  it  took  place,  and  the  Be- 
corder  made  his  revision,  and,  having  pro- 
nounced hit  decision,  it  was  irrevisable,  and 
could  not  be  reversed  by  any  one.  After  that 
was  done,  another  duty  was  imposed  upon  him, 
that  it,  that  he  thall  make,  or  caute  to  be  made, 
a  new  list,  arranging  the  persons  according  to 
rank  and  property;  and  the  Act  directs  that 
the  newly-arrang^  lists  shall  include  all  per- 
sons who,  on  a  previous  revision,  have  sub- 
stantiated their  claims  before  him.  But  it  is 
to  be  observed  that  no  penalty  is  imposed  on 
the  Recorder  for  omitting  to  do  this  or  any 
other  duty  which  the  Act  imposes  on  him. 
There  is  no  imputation  in  this  challenge  that 
the  omission  which  is  said  to  have  taken  place 
on  the  part  of  the  recorder  was  the  conse- 
quence of  improper  conduct*  malversation,  or 
corruption;  none  was  imputed  to  him.  But 
it  was  said,  the  Act  required  he  should  make 
out    the    new    lists  according   to   rank    and 
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property,  dsMiiig  the  persons  according  to  such 
order  as  was  required  bj  the  Act,  and  that  he 
should  do  so  with  respect  to  all  whose  claims 
should  be  allowed.  I  do  not  know," 
the  Chief  Justice  of  the  Queen's  Bench  in  Ire- 
land farther  remarks, 

*'  how  far  this  is  to  be  carried ;  but  if  I  under- 
stand the  argument  right,  they  push  it  to  this 
extent : — ^first,  he  is  to  revise  the  lists  delivered 
to  him  by  the  collector,  and  he  then  is  to  make 
a  new  list  according  to  rank  and  property." 

Mr.  Justice  Crampton  also  dwells  on  the 
same  distinction  between  the  two  branches  of 
the  Becorder's  functions.  It  is  true  that  both 
these  learned  judges  contend  for  the  proposition, 
that  in  making  the  new  list  the  recorder  per- 
forms an  act  as  strictly  judicial  as  that  of  re- 
vising the  lists  already  made  and  placed  before 
him  for  correction.  But  I  venture  to  think 
that  the  very  statement  which  I  have  cited 
proves  the  contrary.  To  examine  the  lists — ^to 
insert  and  erase  names — to  correct  and  allow — 
all  these  are  judicial  acts,  binding  on  all  the 
world.  But  when  all  this  is  done,  and  the  lists 
allowed  and  signed,  then  the  Recorder  is  directed 
by  theAct  to 

**  cause  one  general  list  to  be  made  out  there- 
from, to  deliver  the  same  to  the  clerk  of  the 
peace,  who  shall  cause  the  same  to  be  truly  and 
fairly  copied  in  a  book,  and  deliver  the  same 
book  to  the  sheriff,"  &c. 

Feeling  as  I  do  the  utmost  respect  for  those 
learned  judges,  I  still  cannot  bring  myself  to 
doubt  that  these  duties,  latterly  described,  are 
exclusively  ministerial. 

The  challenge  complains  that  they  have  not 
been  performed.  Far  from  asserting  that  the 
^  recorder  has  been  guilty  of  a  single  error  in 
any  judgment  which  he  may  have  pronounced, 
the  complaint  is,  that  bis  judgment,  which  is 
irrevisable  and  without  appeal,  has  been  set  at 
nought  by  the  fraudulent  substitution  of  another ; 
that  the  stream  of  juKtice  has  thereby  been 
obstructed  in  its  flow,  and  the  administration  of 
the  law  rendered  essentially  different  to  the 
parties  traversing  from  what  it  ought  to  have 
been. 

That  the  recorder  is  clear  of  all  improper 
motive,  all  parties  are  agreed.  But  if,  after 
examination  and  inquiry — after  correcting,  allow- 
ing, and  signing  one  set  of  lists,  he  copied  them 
into  a  general  list  with  an  important  omission,  I 
can  as  little  doubt  that  in  that  ministerial  pro- 
ceeding he  committed  a  default.  The  only  view 
which  can  (as  I  think)  be  taken  inconsistent 
with  this  is,  that  this  duty  is  imposed  by  the 
Act  on  the  clerk  of  the  peace ;  but  this  would 
still  more  clearly  evince  that  the  omission  could 
not  possibly  be  placed  beyond  question  as  the 
judicial  act  of  the  recorder. 

A  case  cited  for  the  Crown  on  this  part  of 
the  argument  appears  to  roe  to  afford  a  powerful 
illustration  on  the  other  side.  It  occurred  in 
Lord  Tenterden*8  time  in  the  King's  Bench  in 
£ngland.  The  Court  disallowed  a  challenge  to 
the  array  of  the  panel  returned  by  the  master  of 
the  Crown  Office,  refusing  to  permit  the  act  of 
their  own  officer  to  be  questioned.  It  was  his 
Judicial  act    But  supposing  that,  when  he  had 


in  the  exercise  of  his  judgment  made  up  a 
certain  list,  some  other  person  had  altered  that 
list,  and  returned  a  different  one  to  the  Court  — 
can  we  believe  that  that  would  have  been  held 
sacred  and  unquestionable?  I  rather  think 
Uiat  in  such  a  case  the  language  of  the  Court 
would  have  been  : 

**  A  judicial  act  has  been  done ;  but  some  in- 
ferior agent,  or  some  fraudulent  intruder,  has 
sent  to  us  an  entirely  different  panel :  our  respect 
for  the  judicial  act  is  a  conclusive  reason  for 
our  rejecting  that  which  falsely  assumes  its 
character." 

Another  objection  to  this  challenge  occurred 
to  Mr.  Justice  Crampton — that  the  panel  was 
spoiled  by  a  stranger. 

«  What  is  ground  of  challenge  to  the  array 
according  to  £w  ?  " 

asks  that  learned  judge.    He  answers  : 

"  A  challenge  founded  on  partiality  in  the 
officers.  You  may  challenge  the  return  for 
fraud  or  mistake  in  the  officer,  but  fraud  in  a 
stranger  will  not  give  the  Court  jurisdiction." 

I  certainly  had  thought  that  a  fraudulent 
interference  with  the  process  of  the  Court 
would  have  given  jurisdiction  over  the  offender's 
person,  and,  still  more  clearly,  over  the  docu- 
ment which  he  had  mutilated,  (a)  If  not,  it 
should  seem  that  a  stranger,  striking  out  of  the 
reduced  panel  of  twenty-four,  any  number  of 
names  he  chose,  and  introducing  ihe  names  of 
others,  might  impose  this  jury  of  his  own  fabri- 
cation as  the  twelve  men  appointed  by  law  for 
the  trial.  But  if  the  stranger's  act  was  adopted 
by  the  sheriff,  or  any  other  officer  intrusted  to 
return  the  jury,  this  would  be  the  act  of  such 
officer,  in  conformity  to  what  is  laid  down  by 
Lord  Coke,  in  1  Inst.  156,  from  the  authority  in 
the  Year  Books. 

For  my  part,  I  do  not  understand  how  the 
right  to  challenffe  the  array  can  rest  on  any 
oSier  principle  than  the  right  of  Her  Migestv's 
subjects  to  have  their  interests  decided  by  Junes 
dul^  constituted  according  to  hiw.  That  jury, 
which  was  returned  from  partialitpr,  or  imp^ect 
through  any  default  in  the  sheriff,  was  not  so 
constituted.  On  that  officer,  and  on  the  bailiffii 
of  franchises  who  performed  analogous  functions, 
the  whole  duty  was  oast  in  ancient  times.  By 
the  recent  Act  it  is  divided  with  other  officers; 
but  if  the  panel  is  rendered  essentially  imperfect 
by  any  one  of  these,  when  not  exercising  a 
judicial  capacity,  the  subject  loses  the  protection 
which  the  law  would  have  afforded  him,  and 
the  principle  of  challenge  to  the  array  applies. 

During  the  discussion,  I  heard  a  suggestion 
thrown  out — ^from  what  quarter  I  do  not  now 
remember — to  meet  the  argument  arising  from 
the  absence  of  all  other  remedy.    The  party 

(a)  "Fraud  is  an  extrinsic  collateral  act, 
which  vitiates  the  most  solemn  proceedings  of 
courts  of  justice.  Lord  Coke  says  that  it  avoids 
all  judicial  acts,  ecclesiastical  or  temporal." — 
Unanimous  opinion  of  the  judges  delivered  by 
Lord  Chief  Justice  de  Grey  in  the  House  of 
Lords  in  the  Duchess  of  Kingston's  case  (Smith's 
Lead.  Ca.  vol.  ii.  p.  481). 
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was  said  to  be  at  liberty  to  appl j  bj  motion  to 
the  Court.  I  confess  that  I  am  at  a  loss  to  find 
it  just  or  reasonable  to  strip  a  party  of  a  well- 
known  constitutional  process,  fully  adequate  to 
correct  the  wrong  and  prevent  the  mischief, 
and  refer  him  to  the  discretion  of  any  Court, 
exercised  on  facts  brought  before  it  in  the 
unsatititfactory  form  of  written  depositions,  where 
the  accused  officer  has  the  benefit  of  swearing 
last,  when  questions  of  fact  would  be  withdrawn 
from  the  tribunal  established  for  settling  them, 
and  the  law  would  be  laid  down  without  appeal. 

In  the  present  case,  however,  we  collect,  that 
such  application  was  actually  made,  and  reused. 
I  must  conjecture,  that  the  facts  now  admitted 
on  demurrer  were  not  well  proved  by  the 
affidavits ;  for  if  they  were  taken  to  be  true,  I 
can  hardly  conceive  a  stronger  case  for  setting 
aside  a  jury  panel  than  that  which  exisu  in  the 
present  case. 

After  some  little  hesitation  it  is  at  length 
broadly  maintained  that  no  wrong  hat  b^n 
done,  no  right  violated,  and  that  tl^  traversers 
have  had  as  much  justice  done  them,  as  if  no 
malpractice  with  the  list  had  appeared.  Both 
the  learned  judges,  who  agree  with  the  Chief 
Justice  in  his  conclusion,  rely  mainly,  though 
he  does  not,  on  this  point.  The  venerable 
senior  puisne  judge  admits  that  seven  or  eight 
hundred  names  ought  to  have  been  returned  ;  he 
remarks  that 

**  the  mind  would  be  startled  by  a  book  con- 
taining no  more  than  twenty  or  thirty ;  *' 
he  adds,  however,  that  here  seven  hundred  and 
seventeen  were  returned ; 
« a   sufficient   number   to    select    a   fiiir   and 
impartial  jury  from.'* 

Mr.  Justice  Crampton  adds  : 

**  There  is  an  abundant  number  of  names  on  the 
panel  to  form  a  jury  from  which  a  fair  trial  may 
be  obtained." 

He  immediately  after  concludes  his  judgment 
thus  : 

"  It  may  be  a  hardship  on  the  traversers,  or  it 
may  be  a  hardship  on  the  Crown ;  but  the 
principle  of  law  is  of  universal  application,  that 
a  particular  injury  must  give  way  to  a  general 
inconvenience.  Ko  particular  injury  is  pointed 
out,  general  inconvenience  is  pointed  out, 
because,  by  pronouncing  a  judgment  in  favour 
of  this  challenge,  we  pronounce  that  there 
can  be  no  valid  trial  either  by  special  or  com- 
mon jury  in  1844." 

One  leading  consideration,  then,  which  led 
the  Court  to  overrule  the  challenge,  was,  that 
the  actual  list,  whether  rightly  or  wrongly  re- 
turned, was  numerous  enough  to  promise  a  fair 
trial.  I  cannot  discover  what  the  relative 
numbers  were.  Mr.  Justice  BurtofCs  statement 
taken  literally  would  show  an  entire  list  of 
seven  hundred  and  seventeen,  and  a  deduction 
of  sixty  from  the  special  jury  list  alone.  But 
I  should  presume  that  the  county  of  the  citj 
of  Dublin  contains  so  large  a  number  of  quali- 
fied jurors,  that  those  qufuified  for  special  juries 
could  not  be  fewer  than  seven  hundred  and 
seventeen.  Even  on  this  latter  supposition  it 
secmH  difficult  to  be  quite  sure  ihat  the  reduc- 


tion of  threesoore— the  proffer  of  so  Hndted  a 
choice — was  not  itself  an  injury. 

It  is  said,  that  "no  parriealar  injury  is 
stated"  in  the  challenge.  Bat  none  can  be 
stated,  nor,  if  stated,  could  be  proved.  Th«re 
are  no  materials  on  which  the  judgment  of  the 
trit»rs  or  of  the  Court  could  be  exercised.  The 
whole  subject  lies  beyond  the  reach  of  human 
speculation.  Bat  as  long  as  men  differ  in  their 
opinions,  understandings,  and  feelings,  and  so 
long  as  these  influence  their  decision  on  disputed 
points  of  morality,  expediency,  and  general 
policv,  so  long  must  it  be  at  least  uncertmiu 
wheUier  the  extrusion  of  a  tolerably  large  pro- 
portion of  persons  from  the  body  to  whidi  Uiey 
belong  may  not  materially  affeet  the  character 
of  its  fi[eneral  composition,  and  vary  tbechaneea 
of  their  arriving  at  such  or  such  a  concliwioo. 
Here,  if  the  true  list  had  been  entered  in  the 
sheriff's  book,  it  might  have  happened  that  not 
one  of  the  gentlemen  who  tried  this  ease  would 
have  been  suffered  to  enter  the  jury-box.  The 
jury  might  have  consisted  altogether  of  in- 
dividuals comprised  in  the  omitted  sixty, 
and  might  have  brought  to  the  inquiry  tach 
sentiments  and  habits  of  thinking,  as  must  have 
insured  the  acquitcal  of  all  the  persons  under 
accusation. 

To  disclaim  any  thing  like  an  opinion  thai 
this  would  have  happened,  or  a  suspicion  of  the 
fkimess  of  those  by  whom  the  cause  was  tried, 
cannot  be  necessary.  The  want  of  all  oppor- 
tunity and  power  of  arriving  at  any  conclusion 
upon  such  a  matter  drives  me  to  say,  that  there 
is  no  alternative  l>etween  a  list  duly  formed 
according  to  the  Act  and  one  not  so  formed ; 
no  middle  course  between  what  is  unlawful  and 
what  is  right ;  no  equivalent  or  substitute  tot 
that  security  for  a  fair  trial  which  the  law  has 
carefully  provided. 

The  strictness,  which  would  vitiate  the  whole 
for  a  single  omissi3n,  was  not  formerly  con- 
sidered  as  a  reducHo  ad  absurduwi,  but  was 
acted  upon  as  a  ruling  principle.  Nor  will  this 
jealousy  appear  excessive,  if  we  weigh  the 
opposite  inconveniences.  The  question,  rather 
tauntingly  thrown  out,  **  Will  you  set  aside  the 
whole  panel  because  one  name  has  been 
omitted  ?  "  is  surely  well  enough  rebutted  by 
the  other  question,  "  Will  you  hold  it  good, 
though  nine-tenths  should  be  omitted  f  **  There 
is  no  great  inconvenience  in  exacting  perfect 
fidelity  and  accuracy  fh>m  ministerial  officers 
who  have  to  perform  an  easy  duty  of  incalcul- 
able importance  to  the  public.  Glance  at  the 
inconvenience  of  dispensing  with  those  qualities 
in  their  returns.  At  best,  according  to  the 
learned  judges,  the  Court  must  task  itself  with 
the  inquiry,  whether  the  number  to  which  a 
panel  may  have  been  improperij  reduced  was 
large  enough  to  promise  a  fair  trial,  under 
all  the  varying  circumstances  of  each  particular 
case,  without  any  means  whatever  of  ascer- 
taining the  fact.  But  the  negligence  thus 
sanctioned  and  encouraged  might  be  assumed 
as  the  cloak  of  fraud,  and  would  infkllibly  incur 
the  suspicion,  and  fill  the  minds  of  the  people 
with  all  the  distrust  and  discontent  which,  we 
can  all  remember,  to  have  hunjg  upon  the 
special  jury  system  but  a  few  years  back. 
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Further,  it  was  objected,  that  the  making  up 
the  listtt  without  these  sixty  names,  and  the 
omission  of  them  from  the  special  jury  list,  is 
not  averred  to  have  been  without  the  consent  of 
the  challengers,  but  only  the  fraudulent  omission 
of  them  from  the  paper  purporting  to  be  the 
general  list,  and  the  array  of  the  panel  from 
that  paper.  But  that  twofold  averment,  with 
the  fact  that  the  special  jury  list  A'as  made  from 
those  materials,  appears  to  me  sufficient ;  and 
when  this  is  avenred  to  be  done  to  the  wrong 
and  prejudice  of  the  defendants,  I  cannot  think 
that  there  is  any  presumption  of  their  privity 
requiring  to  be  rebutted  by  them  in  pleading. 

One  more  remark  was,  that  on  the  challenge, 
as  pleaded,  the  Ck>urt  could  give  no  award, 
principally,  as  I  understood,  because  there  is  no 
nound  for  punishing  the  sheriff  or  other  officer. 
nut  I  apprehend  that  this  notion  has  been 
already  ^own  to  be  a  fallacy,  and  the  same 
award  must  be  pronounced  as  would  have  been 
pronounced  under  the  old  law  in  respect  to  the 
party  ehallenging,  whose  prayer  is  that  the  bad 
array  may  l^  set  aside,  not  that  the  officer 
shoiUd  be  punished.  If  a  venire  faciat  de  novo 
could  be  issued  the  lists  signed  and  purloined 
may  possibly  be  by  this  time  faithfully  copied 
aud  restored,  and  may  compose  a  good  jurors* 
book ;  or  if,  for  want  of  them,  there  is  none  for 
1844,  recourse  may  be  had  to  that  of  the  former 
year.  A  challenge  may  not  be  taken,  or  the 
facts  on  which  it  is  founded  may  possibly  admit 
of  some  answer.  But  if  from  neglect  of  duty  in 
the  officers,  or  any  of  them,  it  should  still  re- 
main impossible  to  bring  a  good  jury  into  the 
box,  I  cannot  see  that  that  ought  to  compel  the 
accused  to  submit  to  be  tried  by  a  bad  one. 

Lastly,  I  must  observe  that  this  challenge  to 
the  array  bears  no  resemblance  to  that  which 
was  demurred  to  and  overruled  by  a  late  Special 
Commission  in  Monmouth.  The  ground  of 
challenge  there  was  a  general  imputation  of  un- 
indifferency  in  the  sheriff  unsustained  by  any 
fact  whatever.    The  Court  did  not  hold  any 


other  doctrine  than  that  such  general  terms 
amounted  to  nothing,  nnd  required  no  answer. 

Thus  have  I  set  down  what  occurred  to  me 
from  recollection,  and  my  notes  of  the  argu- 
ment in  the  House  of  Lords.  I  have  since 
that  time  again  read  over  the  judgments  on  this 
point,  given  at  Dublin,  and  am  much  fortified 
in  my  own  views  by  Mr.  Justice  Perrtn*s  con- 
currence and  reasoning,  while  I  cannot  feel  that 
there  is  the  least  weight  in  the  opposite  argu- 
ment of  the  majority  of  the  judges.  The  only 
mode  in  which  I  think  it  possible  to  resist  his 
conclusion  is  by  finding  some  technical  meaning 
for  the  word  array — as  that  it  imports  nothing 
but  the  sheriff's  act  in  selecting  the  names  that 
make  up  the  panel.  Even  this  restricted  sense 
would  appear  to  me  not  to  be  inconsistent  with 
the  idea  that  any  array  taken  from  an  illegal 
list  cannot  be  legal. 

If  1  am  asked  how  many  omissions  and  inter- 
polations wUl  suffice  to  vitiate  a  return  I  might 
perhaps  decline  the  question  as  irrelevant,  be- 
cause the  number  actually  omitted  is,  at  all 
events,  so  considerable  as  to  disturb  the 
identity  of  the  return.  But  I  would  have  to 
decline  to  answer  it  for  another  reason,  the 
impossibility  of  tracing  the  operation  of  the 
faidty  proceeding.  The  truth  may  be  that  the 
whole  jury  of  twelve  would  hAve  come  out  of 
the  rejected  sixty,  or  the  truth  may  be,  when 
one  only  is  excluded,  that  that  one  entering  the 
jury  box  as  one  of  the  twelve  to  try  the  issues, 
would,  by  his  influence  with  the  other  eleven, 
cause  a  different  verdict.  But  such  tnil^  can 
never  be  established  by  evidence,  nor  can  it  be 
made  the  subject  of  any  rational  speculation. 
The  law,  regiurdless  of  the  calculations  which 
may  be  formed  in  various  quarters  upon  these 
doubtful  probabilities,  affords  a  certain  protec- 
tion to  all  whose  interests  are  to  depend  on  the 
verdicts  of  juries,  by  cautiously  providing  the 
manner  in  which  these  are  to  be  composed,  and 
if  this  protection  is  not  secured  the  parties  have 
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The  defect  in  the  list  of  special  jorort  for  die 
county  of  the  citj  of  Dublin  for  the  jear  1844, 
and  the  fact  that  all  the  Roman  Catholic*  on  the 
Jury  panel,  ten  in  nnmber,  had  been  struck  off  by 
the  Crown,  when  the  panel  was  reduoed  from 
for^-eight  to  twenty- four,  each  side  striking  off 
tweWe  names,  having  been  made  the  subject  of 
discussion  in  Parliament,(6)  the  following  letter 
was  addressed  by  the  Crown  Solicitor  to  Messrs. 
Archer  and  Dickinson,  clerks  of  the  peace  for 
the  city  of  Dublin : 

'*40,  Kildare  Street,  19th  April  1844. 

*'  Gbntlbmbit, — I  enclose  to  you  a  statement, 
by  direction  of  the  law-oflBcers  of  the  Crown,  to 
which  I  request  your  particular  attention,  and 
suggest  that  it  is  your  duty  to  explain,  by  affi- 
davit, to  be  filed  in  the  Crown  Office,  and  en- 
titled in  the  Queen*s  Bench,  and  in  the  cause  of 
7^«Qiieeii  against  2>ajit0/  &Connell, .  .  several 
matters  in  3ie  said  statement  contained }  and, 
as  the  motion  in  the  said  cause  is  fixed  for  Mon- 
day next,  it  is  requested  you  will  file  the  said 
affidavit  before  the  Crown  Office  closes  to- 
morrow ...  or,  if  you  decline  to  file  any  affi- 
davit, I  request  you  may  apprise  me  in  writing 
that  you  so  decline." 

Notice  referred  to  in  the  above  letter: 

Whereas  in  an  affidavit  sworn  in  the  cause 
of  The  Queen  against  Daniel  (yConnell,  by 
Peirce  Malt  any  ^  esquire,  and  filed  on  the  9th 
day  of  January  1844,  in  the  Queen's  Bench,  it 
is  stated,  amongst  other  matters,  that  a  revision 
of  the  jurors*  l^k  for  the  city  of  Dublin  for  the 
year  1844  was  held  before  the  Right  Honourable 
the  Recorder t  on  the  14th  November  1848,  and 
on  the  subsequent  days,  up  to  and  including  the 
83rd  of  the  same  month:  And  also  that  after 
the  said  revision  the  said  Peirce  Mahony  ap- 
plied to  George  Magrath,  deputy  clerk  of  the 
peace  for  the  said  city,  and  who  acted  as  registrar 
to  said  Recorder  during  said  revision,  to  permit 
persons  appointed  by  the  said  Peirce  Mahony  to 
inspect  the  lists  of  the  parishes  that  had  been 
revised  by  the  said  Recorder,  and  to  introduce 
into  the  said  Peirce  Mahony^e  copies  the  correc- 
tions and  adjudications  made  by  the  said  Re- 
corder, and  the  qualification  attached  to  each 
name  therein,  and  that  the  said  George  Magrath 
consented  to  such  application,  and  that  &ere* 
upon  the  said  Peirce  Mahony  appointed  for 
such  purpose  four  competent  persons,  namely, 
Edmond  Hagarty,  Patrick  Gaynor,  Thomas  B, 
Cormick,  and  P.  J.  Murphy,  to  make  such  in- 
spection, and  to  compare  said  copies  of  said 
Peirce  Mahony  with  said  revised  list  of  said 
Recorder,  and  that  said  persons  last  named  pro- 

(a)  Taken  from  a  return  to  an  address  of  the 
House  of  Commons  for  copies  of  all  affidavits 
and  pleadings  in  the  cause  of  the  Queen  v. 
Daniel  G*Connell  and  others,  1844,  c.  895. 

(^6)  Set  App.  C  below,  p.  947. 


oeeded  to  do  so,  snd  brought  back  to  said 
Peirce  Mahony  the  said  copies  of  sud  lists  of 
four  parishes  ;  videlicet — St.  Anne's,  St.  Au- 
deon's,  St.  Andrew's  and  St.  Bridget's,  which  the 
said  persons  stated  to  the  said  Peirce  Mahony 
they  had  compared  with  the  said  lists  as  revised 
by  said  Recorder,  and  had  introduced  in  red  ink 
into  said  copies  of  the  said  Peirce  Mahony  the 
various  corrections  and  abjudications  as  they 
appeared  on  said  revised  lists  of  said  Recorder^ 
and  which  statement  the  said  Peirce  Mahony 
verily  believes  to  be  true.  And  whereas  the 
said  Peirce  Mahony,  in  his  said  affidavit,  further 
stated,  that  it  appeued  from  said  four  copies,  as 
they  were  so  altmd  after  said  comparison,  and 
brought  back  by  said  persons  to  the  said  Peirce 
Mahony,  that  the  names  of  the  following  persons 
were  abjudicated  upon  by  said  Reconier,  and 
their  qualifications  to  be  special  jurors  allowed 
by  him,  and  that  the  foUowing  were  the  said 
names  ;  that  is  to  say  Nicholas  James  Caffry, 
Hugh  Duffy,  James  Duggan,  Charles  Egan, 
James  Egan,  Thmas  Egan,  George  Falkiner, 
Nathaniel  Halbert,  Bernard  Martin,  Nicholas 
Martin,  John  Vicars,  Thomas  Murray,  Thomas 
White,  James  Reilly,  Sylvester  Young,  And 
whereas  the  names  of  the  said  fifteen  persons 
were  not  placed  on  the  specid  jurors'  list  for  the 
year  1844.  And  whereas  the  said  fifteen  per- 
sons respectively,  at  the  time  of  the  said  revision, 
resided  hi  the  following  places;  that  is  tn  say 
(^setting  out  the  names  and  addresses,  all  in  the 
parish  of  St.  Audeon*s),  And  whereas  the  said 
Edmond  Hagarty,  Patrick  Gaynor,  etc.,  in  an 
affidavit  filed  January  10,  1844,  have  stated  that 
they  carefully  compared  the  said  copies  with  the 
corresponding  revised  lists  of  the  said  parishes, 
and  introduced  into  the  said  copies  in  r&i  ink  all 
the  corrections  and  adjudications  made  by  the 
Recorder  as  the  same  appeared  in  the  revised 
lists.  And  whereas  in  the  said  affidavit  of  the  said 
Peirce  Mahony  it  is  further  stated,  that  a  gross, 
wilful,  and  corrupt  suppression  of  the  names  of 
the  said  persons  and  others  qualified  to  be 
placed  on  the  special  jurors'  list  for  the  year  1844 
had  taken  place.  And  whereas  in  sffidavits  made 
in  the  said  cause  ...  the  said  Daniel  O^Connell, 
John  O'Connell,  Thomas  Steele,  Thomas  Mat- 
thew Ray,  John  Gray,  Charles  Gavan  Duffy, 
and  Richard  Barrett  respectively,  and  filed  on 
the  16th  day  of  April  1844  ;  and  by  an  affidavit 
made  in  said  cause  by  P.  M'Evoy  Gartlan,  and 
filed  the  17th  day  of  April  1844 ;  and  by  an  affi- 
davit  made  in  said  cause  by  said  Peirce  Mahony, 
the  19th  day  of  April  1844 ;  it  is  stated  that  the 
omission  of  the  names  of  several  persons  from 
the  said  special  jurors'  list  was  not  by  accident, 
but  was  the  effect  and  result  of  design  and  oon- 
trivance  to  prejudice  the  traversers.  And  wh»^ 
as  by  an  affidavit  made  in  said  catise  by  William 
Ford  and  J.  M.  Cantwdl,  attorneys,  and  filed 
on  the  16th  April  1844,  it  is  stated  that,  upon 
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inquinog,  on  or  about  the  4th  January  1 844,  thej 
found  that  the  names  of  a  lai^ge  noniber  of  per- 
sons, exceeding,  as  they  had  heard  and  believed, 
the  number  of  60  persons  eatitled  to  be  on  said 
special  jury  list,  and  declared  to  be  so  by  said 
Recorder^  were,  in  point  of  fact,  omitted  from 
said  special  jury  list.    And  whereas  in  another 
part  of  the  said  last-mentioned  affidavit  it  is 
stated  that  they,  the  said  William  Ford  and  J. 
M,  Caniwell,  conceived,  and  were  still  con- 
sciously of  opinion,  that  the  omission  of  said 
names  was  fraudulently  done,  for  the  purpose  of 
diminishing  the  chances  of  having  any  person 
professing  the  Boman  Catholic  religion  on  the 
jury  to  try  the  said  cause,  and  for  the  purpose  of 
prejudiciu§[  the  traversers  in  the  said  cause,  and 
that  it  did  in  fact  prejudice  them  uptm  the  trial 
thereof.    And  whereas  in  another  part  of  the 
said  affidavit  the  said  WiUiam  Ford  and  J.  M. 
Cantwell  stated,  that  they  had  been  informed, 
and  believed  the  same  to  be  true,  that  many  of 
the  names  omitted  in  the  special  jurors'  list  are 
to  be  found  in  the  jurors*  book,  but  without  the 
qualification    being    annexed,  which,   if   right, 
'  would  compel  the  sheriff  to  place  them  on  the 
special  jurors*  list.    Now  you  are  hereby  called 
upon  to  state  by  affidavit,  entitled  in  the  said 
cause,  the  name  and  residence  of  each  and  every 
person  omitted  from  the  jurors'  book  for  the  year 
1844,  and  who  was  adjudicated  on  by  the  said 
Recorder  as  being  qualified  to  be  on  Uie  special 
jurors'  list,  and  a  specific  statement  of  the  name 
and  residence  of  each  and  every  person  who  the 
Recorder  decided  was  entitled  to  be  on  the  said 
special  jurors'  list,  and  whose  name  does  not 
appear  thereon,  and  a  full  explanation  of  the 
cause  which  led  to  the  omission  of  each  and  every 
name  firom  said  jurors'  book  and  said  special 
jurors*  list  respectively,  and  how  and  in  what 
manner  Fuch  omissions  respectively  took  place, 
and  to  explain  the  other  matters  hereinbefore 
stated.     Dated  this  1 9th  day  of  April  184^. 
Wm.  Kbmmis,  Crown  Solicitor. 
40,  Kildare  Street. 
To  Messrs.  George  Archer  and  Robert  Dick- 
insoHf  Clerks  of  the  Peace  for  the  City  of 
Dublin. 
In  answer  to  the  above  notice  an  affidavit  was 
filed  by  George  Archer  and  Robert  Dickinson, 
clerks  of  the  pence  for  the  city  of  Dublin,  in 
which,  after  denying  that  they  had  been  parties 
to  allowing   Peirce   Mahony,  or  anyone   else 
except  the  persons  employed  in  making  out  the 
general  list,  to  inspect  the  revised  lists  of  the 
Recorder,  and  stating  that   George  Magrath 
was  not  deputy  clerk  of  the  peace,  but  principal 
clerk  in  their  office,  and  had  acted  as  registrar 
to    the   Recorder    during    the   revision,  they 
deposed:  These  deponents  further  severally  say, 
that  after  the  completion  of  the  revision  of  the 
lists  aforesaid,  the  said  general  list  was  delivered 
pursuant  to  the  statute  in  that  behalf,  by  the 
said  Recorder  to  these  deponents,  as  such  clerks 
of  the  peace  as  aforesaid ;  and  these  deponents 
further  say,  that  they  caused  a  true  and  correct 
copy,  as  these  deponents  verily  believe,  of  the 
said  revised  list  to  be  prepared,  and  on  or  about 
the  29th  day  of  December  last  these  deponents 
delivered  the  same  to  David  Charles  Latouche^ 
esquire,  the  then  high  sheriff  of  the   city  of 
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Dublin  I  and  eaph  of  these  deponents  for  himself 
saith,  which  the  other  of  them  believes  to  be 
true,  that  at  the  time  of  their  delivering  such 
copy  to  the  high  sheriff  as  aforesaid,  he  has  not 
heard,  nor  did  he  know  or   believe,  but  was 
wholly  ignorant  that  the  names  or  name  of  any 
persons  or  person  whatsoever,  adjudicated  on  by 
the  said  Recorder  as  qualified  to  act  either  as 
common  or  special  jurors,  were  or  was  admitted 
out  of  the  paid  jurors'  book;  each  of  these  depo- 
nents for  himself  saith,  which  the  other  of  them 
believes  to  be  true,  that  he  knows  not,  nor  does  he 
believe,  that  a  gross,  wilful,  and  corrupt  sup- 
pression of  the  names  or  name  of  the  persons, 
or  any   of  them   in   thdt  behalf  in   the   said 
notice  named,  or  of  any  other  person  or  persons 
whatsoever  qualified  to  be  placed  on  the  special 
jurors'  list  for  the  year  1 844,  ever  took  place  ; 
and  each  of  these  deponents  for  himself  further 
saith,  which  the  other  of  them  believes  to  be 
true,  that  he  never  was,  nor  is  he  party  or  privy 
to,  or  had  he  ever  any  act  or  part  in  any  gross, 
corrupt,  or  wilful  suppression,  or  any  suppression 
whatsoever,  or  in  any  omission  of  the  names  or 
name  of  any  of  the  persons  in  that  behalf  in  the 
said  notice  named,  or  any  of  them,  or  of  any 
person  whomsoever,  qualified  to  be  placed  in  the 
special  jurors' list  for  the  year  1844;  each  of 
these  deponents  for  himself  saith,  which  the 
other  of  them  believes  to  be  true,  that  he  does 
not  know,  nor  does  he  believe,  that  the  omission 
of  the  names  of  several  or  of  any  persons  or 
person  from  the  said  special  jurors*  list  was  the 
effect  and  result  of  design  and  contrivance  to 
prejudice  the  traversers,  or  that  the  same  was 
fraudulently  done  fur  the  purpose  of  diminishing 
the  chances  of  having  any  person  professing  the 
Roman  Catholic  religion  on  the  jury  to  try  this 
case ;  but  each  of  these  deponents  for  himself 
positively  saith,  which  the  other  of  them  believes 
to  be  true,  that  he  never  was  party  or  priv>'  to 
any  such  design,  contrivance,  or  act  respectively ; 
each  of  these  deponents  further  saith,  that  the 
jurors*  book  of  the  city  of  Dublin  for  the  said 
year  1 844  is,  as  he  believes,  in  the  custody  or 
possession  of  the  high  sheriff  of  the  said  city  ; 
but   that  the  geneiul    list  delivered    to  these 
deponents,  as  such  clerks  of  the  peace  as  afore- 
said, by  the  said  Recorder,  and  of  which  he 
believes  the  said  jurors*  book  to  be  a  correct 
manuscript,  is  in  the  custody  and  possession  of 
these  deponents  ;    saith,  tliat  he  did,  in  the 
presence  and  with  the  assistance  of  the  other  of 
them,  and    also  in  the  presence  of  the  said 
Recorder,  during  two  days  in  the  latter  end  of 
♦he  month  of  January  last,  compare  so  much  of 
the  said  general  list  as  purports  to  contain  all 
the  names  of  persons  adjudicated  upon  by  the 
said  Recorder  as  qualified  to  be  special  jurors  of 
the  said  city  of  Dublin,  of  which  part  he  has 
been  informed,  and  believes,  that  the  special 
jurors*  list  is  a  copy  ;  that  upon  such  examina- 
tion these  deponents  found  the  following  names 
of  24  persons,  and  of  none  others  or  other, 
omitted  from  the  aforesaid  part  of  the  general 
list  for  the  year  1844,  who  were  or  was  adjndi- 
cated  on  by  the  said  Recorder  as  being  qualified 
to  be  on  the  said  special  jurors*  list ;  and  these 
deponents  have  heard  and  believe,  that  the  same 
and  no  other  names  or  name  are  omitted  from 
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the  said  special  jurors*  list;  that  is  to  say, 
Nicholas  James  Caffiy,  3,  Usher's  Quaj,  mer- 
chant; Hugh  Duj^,  2,  Upper  Bridge  Street, 
lineudraper ;  James  Buggan,  2,  Usher's  Island, 
iron  mercl^t;  James  Egan^  18  and  19,  High 
Street;  Thomas  Egan,  of  18  and  19,  High 
Street,  woollen  merchant;  Charles  Egan,  18 
and  19,  High  Street,  woollen  merchant ;  George 
Falkiner,  23,  Cook  Street,  linen  merchant; 
Nathaniel  Ualbert^  29,  Corn  Market,  pawn- 
broker; Thomas  Murray^  10,  Usher's  Quay, 
woollen  manufacturer;  Nicholas  Martin^  10 
and  11,  Lower  Bridge  Street,  merchimt ;  Ber^ 
nard  Martin,  10  and  11,  Lower  Bridge  Street, 
merchant;  James  Beilly,  24,  Ushers  Quay, 
woollen  merchant;  John  Vicars,  80,  Com 
market,  leather  merchant;  Thomas  White, 
43,  High  Street,  leather  men^nt ;  Sylvester 
Young y  39,  Lower  Bridge  Street,  merchant; 
Brian  Molloy,  12,  Belvidere  Place,  Major  and 
J.P. ;  Bobert  Gatchell,  86  and  37,  Pill  Lane, 
ironmonger;  Bobert  Molloy,  18,  Merrion 
Square  East,  distiller;  Christopher  Gillespie, 
97,  Lower  Gardiner  Street,  wine  merchant; 
John  Gaynor,  4,  Lower  Gardiner  Street, 
esquire ;  William  Torrens  ATCuUagh,  8,  Upper 
Gloucester  Street,  wholesale  merchant;  John 
Hussey  Walsh,  27,  Summer  Hill,  esquire; 
James  While,  18,  Upper  Sackville  Street,  wine 
merchant ;  Bichard  W,  Barrington,  25,  Eustace 
Street,  wholesale  merchant ;  and  each  of  these 
deponents  for  himself  saith,  which  the  other  of 
them  believes  to  be  true,  that  the  several  words 
respectively  hereinbefore  written  next  after  the 
said  several  names  respectively  truly  set  out  the 
respective  residences  of  the  respective  persons 
whose  names  they  follow,  as  appearing  by  the 
said  revised  lists ;  each  of  these  deponents  for 
himself  saith,  which  the  other  of  them  believes 
to  be  true,  that  he  hath  not  compared  the  whole 
of  the  general  list,  so  delivered  to  these 
depjonents  by  the  said  Becorder,  with  the 
parish  lists  as  revised  by  the  said  Becorder ; 
uor  can  these  deponents,  therefore,  or  either  of 
them,  state  the  names  and  residences  of  each 
and  every  person  (if  any)  omitted  from  the  said 
general  list  or  the  jurors'  book  for  the  year 
1844,  which  these  deponents  believe  to  be  a 
correct  transcript  of  the  said  general  list,  which 
was  a^udicated  upon  by  the  said  Becorder,  save 
as  hereinbefore  mentioned ;  and  these  deponents 
verily  believe  that  an  accurate  and  correct 
examination  and  comparison  of  the  said  general 
list  or  jurors'  book  with  the  said  revised  lists 
would  be  a  business  requiring  several  days,  and 
the  assistance  of  several  persons  for  the  per- 
formance thereof;  but  these  deponents  are 
perfectly  willing,  if  so  required  by  this  honour- 
able court,  or  if  it  should  be  thought  necessary 
for  the  purposes  of  justice,  or  their  ^uty  so  to 
do,  to  make  such  comparison  and  examination 
as  last  aforesaid  ;  each  of  these  deponents  for 
himself  suith,  which  the  other  of  them  believes 
to  be  true,  that  he  cannot,  from  knowledge, 
belief,  or  otherwise,  set  forth  whether  the  names 
or  name  of  any  other  persons  or  person  are  or 
is  omitted  from  the  said  general  list,  who  were 
or  was  adjudicated  on  by  the  said  Becorder  as 
qualified  to  act  as  jurors  or  juror  for  the  said 
city  of  Dublin,  except  the  names  hereinbefore 


mentioned  to  have  been  omitted  from  that  part 
of  the  said  general  list  which  purports  to  contain 
the  names  of  all  the  persons  qualified  to  act  as 
special  jurors ;  and  each  of  these  deponents  for 
himself  saith,  which  the  other  of  them  believes 
to  be  true,  that  it  is  not  true  that  many  or  any 
of  the  names  omitted  in  the  part  aforesaid  of  the 
said  general  list,  or  as  these  depondents  believe 
in  the  special  jurors'  list,  is  to  be  found  in  the 
said  general  list,  or,  as  these  deponents  believe, 
in  the  said  jurors'  book,  without  the  qualifica- 
tion being  annexed,  which  would  of  right  com- 
pel  the  sheriff  to  place  them  in  the  jurors'  list, 
except  the  name  of  the  said  John  Gaymor, 
residinj^  at  No.  4,  Lower  Gardiner  Street,  as 
aforesaid ;  and  also  the  name  of  Christopher 
Gillespie f  residing  at  97,  Tjower  Gardiner  Street ; 
each  of  these  deponents  for  himself  saith,  which 
the  other  of  them  believes  to  be  true,  that  he 
cannoty  from  knowledge  or  otherwise  than  from 
the  information  of  the  said  George  Magrath, 
and  the  complicated  nature  of  the  proceedings 
necessary  to  make  out  the  said  general  list,  give 
a  full  or  any  explanation  of  the  omissions  afore- 
said, or  any  of  them,  from  the  said  general  list 
or  jurors'  book  respectively  ;  but  each  of  these 
deponents  hath  read  an  affidavit  made  in  this 
cause,  and  this  day  filed  by  the  said  George 
Magrath,  and  each  of  hese  deponents  believes 
the  several  statements  therein  contained  to  be 
true. 

Gborok  Archbr. 

Robert  Dickihsoh. 
Sworn  before  the  Court  of  Queen's  Bench, 
this  22nd  day  of  April  1844. 

Walter  Bournk,  Clk.  Crown. 

An  affidavit  was  also  filed  by  George 
Magrath,  in  which  he  deposed  : 

That  he  acted  as  registrar  to  the  Right 
Honourable  the  Becorder  from  the  14th  dity 
of  November  1843,  up  to  the  23rd  day  of 
the  same  month,  at  the  revision  of  the 
jurors'  book  for  the  city  of  Dublin  for  the 
year  1844,  during  which  revision  Peirce 
Mahony,  esquire,  aided  by  counsel  on  behalf  of 
some  or  one  of  the  traversers,  and  Messrs. 
Wauchob  and  Jackson,  solicitors,  who,  aided  by 
counsel,  were  present  and  acted  in  opposition  to 
the  said  Peirce  Mahony  and  said  traversers' 
counsel;  saith,  that  this  deponent  was  not 
deputy  clerk  of  the  peace  during  the  year  1843 
for  said  city  of  Dubh'n,  but  then  was,  and  still 
is,  principal  clerk  in  the  office  of  Messrs.  Archer 
and  Dickinson,  clerks  of  the  peace ;  deponent 
saith,  that  after  such  revision  as  aforesaid, 
Peirce  Mahony,  in  the  sud  notice  named, 
applied  to  this  deponent  to  inspect  the  lists  of 
the  parishes  that  had  been  revised  by  the  said 
Becorder,  and  to  introduce  into  the  said 
Peirce  Mahony* s  copies  the  corrections  and 
adjudications  made  by  the  said  Becorder, 
and  the  qualifications  attached  to  each 
name  therein ;  and  that  he,  this  deponent, 
consented  to  such  application,  and  that  there- 
upon the  said  Peirce  Mahony  appointed  fonr 
persons,  who  proceeded  to  make  such  correctioza 
and  adjudications  in  the  presence  of  deponent  i 
and  this  deponent  admits  he  did  give  to  the  said 
four  persons  so  appointed  certain  lists  of  the 
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parishes  as  revised  b^  the  said  Recorder,  and 
that  the  four  persons  informed  thb  deponent,  as 
deponent  best  recollects,  that  they  did  compare 
said  copies  with  the  said  lists  of  four  parishes ; 
viz. — St.  Anne's,  St.  Audeon's,  St.  Andrew's, 
and  St.  Bridget's,  as  revised  by  the  said  Recorder; 
but  whether  the  said  four  persons  correctly  or  at 
all  compared  the  said  copies  with  the  said  lists, 
or  whether  they  introduced  in  red  ink  in  said 
copies  of  the  said  Peirce  Mahony  the  various 
corrections  and  adjudications  as  they  appeared 
on  said  revised  list  of  said  Recorder,  this  de- 
ponent cannot  say ;  this  deponent  further  saith, 
that  the  said  Mahotiy,  Wauchob  and  Jackson, 
some  time  previous  to  the  said  revision,  applied 
for  and  obtained  copies  of  the  said  parochial 
lists  as  returned  by  the  several  grand  jury  col- 
lectors ;  and  deponent  saith,  that  after  the  said 
revision  had  closed,  application  was  also  made 
to  this  deponent  by  said  Wauchob  and  Jackson 
to  have  their  said  copies  made  conformable  to 
the  lists  as  revised  by  the  said  Recorder ;  and 
deponent  saith,  that  at  the  time  he,  this  deponent, 
gave  such  consent  to  the  said  Makony,  he  also, 
at  the  request  of  the  said  Wauckob  and  Jackson, 
caused  the  corrections  and  adjudications  made 
by  the  said  Recorder  to  be  introduced  into  the 
copies  of  the  said  Wauchob  and  Jackson ;  this 
deponent  further  saith,  that  neither  he  nor  any 
other  person  connected  with  the  office  of  the 
clerks  of  the  peace,  as  deponent  verily  believes, 
ever  refused  Ae  Crown  solicitor,  or  any  person 
acting  on  the  part  of  the  Crown,  any  information 
which  it  was  in  their  power  to  give  respecting 
the  formation  of  the  jurors'  book  for  the  year 
1844;  deponent  saith,  that  he  believes  it  may 
appear,  from  the  said  copy  of  the  said  list  of 
St.  Audeon's  parish,  after  it  was  so  ahered,  that 
the  names  of  the  15  persons  mentioned  in  the 
said  affidavit  were  adjudicated  upon  by  said 
Recorder,  and  their  qualification  to  be  special 
jurors  allowed  by  him ;  and  this  deponent  saith, 
that  the  names  of  the  said  15  persons  were  not 
placed  on  that  part  of  the  general  list  by  the 
Statute  in  that  behalf  directed  to  be  delivered  by 
the  said  Recorder  to  the  clerks  of  the  peace  of 
the   said  city,  which  purports  to  contain  the 
names  of  persons  arranged  according  to  their 
rank,  and  qualified  to  act  as  special  jurors,  nor, 
as  this  deponent  believes,  in  the  said  special 
jurors*  lists    for  the   year    1844,  which    this 
deponent  heard  and  believes  is  a  transcript  of 
the  part  aforesaid;  and  this  deponent  admits 
that  the  said  15  names  are  contained  in  the 
revised  list  of  St.  Audeon's  parish,  and  are  the 
names  of  persons  who  are  adjudicated  upon  by 
the  Recorder  as  qualified  to  be  placed  on  such 
rank  list  and  to  act  as  special  jurors ;  and  this 
deponent  believes  that  the  said  15  persons  re- 
spectively, at  the  time  of   the  said  revision, 
resided  at  the  places  stated  by  the  said  Peirce 
Mahony ;  and  this  deponent  saith,  he  knows  not, 
nor  does  he  believe,  that  a  gross,  wilful,  and 
corrupt,  or  any  suppression  of  the  names  or 
name  of  the  persons,  or  any  of  them  in  that  be- 
half in   said  notice    named,  or  of  any  other 
person  or  persons  whatsoever,  qualified  to  be 
placed  on  the  special  jurors*  panel  for  the  year 
1 844,  ever  took  place  ;  and  this  deponent  saith, 
that  he  never  was,  nor  is  he  party  or  privy  to, 


nor  had  he  ever  any  act  or  part  in  any  gross, 
corrupt,  or  wilful  suppression,  or  any  suppression 
whatever  of  the  names  or  name  of  any  of  the 
persons  in  that  behalf  in  the  said  notice  named, 
or  any  of  them,  or  of  any  person  whatsoever 
qualified  to  be  placed  on  the  special  jurors'  list 
for  the  year  1844 ;  this  deponent  saith,  he  knows 
not,  nor  does  he  believe,  that  the  omission  of 
the  names  of  several  or  of  any  person  or  persons 
from  the  said  special  jurors*  list  was  the  effect 
and  result  of  design  or  contrivance  to  prejudice 
the  traversers,  or  that  the  same  was  fraudulently 
done  for  the  purpose  of  diminishing  the  chances 
of  having  any  person  professing  the  Bomim/ 
Catholic  religion  on  the  jury  to  try  this  cause ; 
and  this  deponent  saith,  that  he  never  was  party 
to  any  such  design,  contrivance,  or  act ;  and  this 
deponent  saith,  that  he  is  himself  a  member  of 
the  Roman    Catholic    church,  and  he  verily 
believes  that  no  name  was,  either  by  himself  or 
any    other    person,  wilfully    or    intentionally 
omitted  from  such  list,  but  that  any  omission 
that  did  occur  was  the  result  of  accident  and  the 
great  hurry  of  business  at  the  time ;  and  this 
deponent  saith,  that  the  24  following  names  and 
residences  are  the  names  and  residences  of  the 
only  persons  who  were  adjudicated  upon  by  the 
said  Recorder,  or  qualified  to  be  on  the  rank  or 
special  jury  list,  and  who  were  not  ultimately 
on  the  special  jury  list,  as  deponent  believes 
{setting  out  the  names  mentioned    in    the  last 
affidavit) ;  saith,  that  upon  the  lists  being  revised 
by  the  said  Recorder,  this  deponent  made  out 
from  said  revised  lists,  on  several  separate  sheets 
of  paper,  nine  classifications  from  20  parishes  of 
the  city  of  Dublin,  for  the  purpose  of  preparing 
therefrom  the  said  general  list  directed  by  the 
Act  to  be  delivered  by  the  Recorder  to  the  said 
clerks  of  the  peace;  saith,  that  with  respect 
to  the  first   15    names,  which  are  also   those 
stated  by  the  said  Peirce  Mahony  to  have  been 
omitted,  they  were  contained  in  one  of  the  said 
sheets  of  paper,  namely,  the  sheet  containing  the 
list  of  the  traders  worth  5,000/.,  residing  in  St. 
Audeon's  parish  ;  saith,  that  Ihe  said  sheet  was 
mislaid  by  some  of  the  clerks  employed  by  this 
deponent  whilst  this  deponent  was  engaged  in 
the  superintending  the  preparation  of  the  said 
general  list  to  be  made  out  from  the  said  parish 
lists  so  revised  bv  the  Recorder ;  saith,  that  it 
was  the  duty  of  tnis  deponent,  on  the  said  occa- 
sion, to  abstract  from  the    revised    list   nine 
different  classes  in  each  of  the  20  parishes  in 
the  city  of  Dublin ;  saith,  that  the  said  sheet, 
containing  the  5,000/.  traders  of  St.  Audeon's 
parish,  contains  the  fifteen  names  so  mentioned 
to  be  omitted;  saith,  that  when  the  said  lists  of 
the  nine  classes  from  the  20  different  parishes 
were  so  made,  they  were  treated  by  this  deponent 
and  said  clerks  as  the  originals  from  which  that 
part  of  the  said  general  list,  which  purported  to 
contain  all  the  names  of  persons  arranged  ac- 
cording to  rank  and  qualified  to  act  as  special 
jurors,   was  to   be  prepared;    saith,  that  this 
deponent  knew  nothing  whatever  of  the  omis- 
sion of  any  name  from  the  8aid  general  list  or 
the  jurors'  book,  which  this  deponent  believed  to 
be  a  transcript  thereof,  until  the  morning  of 
Friday  the  5th  January,  when  his  attention  was 
called  to  it  by  an  article  which  appeared  in  the 
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Freeman* 8  Journal  of  that  date ;  saith,  that  there- 
upon this  deponent  instituted  an  inquiry,  and  on 
making  strict  search,  found  the  said  sheet,  con- 
taining the  said  15  names  omitted  of  the  5,000/. 
traders  of  St.  Audeon*s  parish,  among  a  bundle 
of  blank  papers  of  the  same  general  appearance, 
and  with  the  same  printed  headings,  which  had 
been  in  the  office  where  the  copies  had  been 
made ;  positively  saith,  he  had  no  doubt  what- 
ever that  the  said  sheet  was  so  mislaid  through 
mere  accident,  and  not  with  intention  or  design 
of  himself,  or,  as  he  verily  believes,  of  any  person 
whatever ;  saith,  that  he  immediately  informed 
Mr.  Archer,  the  senior  clerk  of  the  peace,  of  his 
having  so  discovered  said  mislaid  sheet ;  saith, 
that  with  respect  to  the  other  nine  names  of  the 
24  persons  who  were  adjudicated  upon  by  the 
RecordeTy  as  having  qualified  to  act  as  special 
jurors,  and  who  were  omitted  in  the  copy  of  the 
lists  given  to  the  clerks  of  the  peace  as  so  quali- 
fied, this  deponent  saith«  that  Bryan  Molloy, 
Robert  Gatchell,  Robert  Mollou,  and  James 
White  were  omitted  altogether  in  making  the 
said  copies  from  said  revised  lists  ;  saith,  that 
Christopher  Gillespie,  John  Gaynor,  WiUiam 
Torrens  M^Cullagh,  John  Hussey  Walsh,  and 
Richard  W.  Barrington,  were  not  included  in 
that  part  of  the  general  list  which  purports  to 
contain  the  names  of  all  the  persons,  arranged 
according  to  rank,  and  qualified  to  serve  as 
special  jurors,  but  are  included  among  the  com- 
mon jurors  on  the  said  list ;  saith,  that  this 
deponent  cannot  otherwise  account  for  the  total 
omission  of  the  said  four  names,  nor  for  the  mis- 
placing of  the  said  last-mentioned  five  names, 
otherwise  than  by  the  number  of  the  names  con- 
tained in  the  Baid  revised  list,  the  complicated 
nature  and  novelty  of  the  duty  to  be  performed 
by  this  deponent  and  his  assistants  in  classic  ing 
aud  arranging  the  same,  and  the  hurry  and 
anxiety  necessarily  incidental  to  the  said  revi- 
sion; saith,  that  it  may  be  true  that  many 
persons  who  are  qualified  to  be  special  jurors 
were  not  adjudicated  upon  as  qualified  to  be  such 
by  the  Recorder,  in  consequence  of  no  evidftnce 
having  been  offered  to  show  that  they  were  entitled 
to  be  changed  from  the  qualification  returned  as 
applicable  to  them  by  the  collectors;  but  de- 
ponent saith  that  no  name  adjudicated  upon  by 
the  said  Recorder  as  so  qualified,  as  deponent 
believes,  is  omitted,  with  the  exception  of  the 
above  24,  from  that  part  of  the  general  list 
arranged  according  to  rank,  and  delivered  to 
the  clerks  of  the  peace,  of  which  deponent  be- 
lieves the  special  jurors*  list  is  a  transcript ;  and 
saith,  that  of  the  names  adjudicated  upon,  and 
which  are  misplaced,  the  name  of  the  said  John 
Gaynor  is  entered  without  the  qualification 
which  would  entitle  him  to  be  placed  upon  the 
list  of  special  jurors,  the  said  John  Gaynor 
bein^,  by  mistake,  written  gentleman  instead  of 
esquire,  and  also  the  name  of  Christopher 
Gillespie,  who  is  in  the  common  jurors'  list  as 
wine  merchant ;  deponent  further  saith,  that  he 
is  not  able  to  state  by  affidavit,  or  otherwise, 
the  name  and  residence  of  each  and  every  per- 
son, if  any,  omitted  from  the  common  jurors' 
list  for  the  year  1844,  this  deponent  not  having 
himself  personally  compared  that  part  of  the 
general  list,  containing  the  names  of  the  common 


jurors  delivered  to  the  said  clerks  of  the  peace 
by  the  said  Recorder,  with  the  parish  lists  re- 
vised by  the  said  Recorder,  hut  having  himself 
only  carefully  compared  all  the  names  adjudi- 
cated upon  by  the  said  Recorder,  to  be  plaoed 
on  the  rank  or  special  list,  nor  can  this  deponent, 
therefore,  state  the  names  and  residences  of 
each  and  every  person,  if  any,  omitted  from  the 
said  commim  jurors'  portion  of  the  general  list 
or  the  jurors'  book  for  the  year  1 844,  which  this 
deponent  believes  to  be  a  correct  transcript  of 
the  said  general  list,  and  to  contain  aU  the 
names  both  of  special  and  common  jurors  ad- 
judicated upon  by  the  said  Recorder  as  qualified 
to  be  on  the  said  jurors'  book,  save  as  herein- 
before mentioned ;  this  deponent  verily  believes 
that  an  accurate  and  correct  examination,  which 
would  be  necessary  for  the  purpose  of  enabling 
this  deponent  to  give  such  names  of  any  per- 
sons so  omitted  from  the  common  jury  list, 
if  any  such  there  be,  would  be  a  business  that 
would  require  deponent's  close  attention  for 
several  days,  and  the  assistance  of  several  per- 
sons in  the  performance  thereof ;  but  this  de- 
ponent is  perfectly  wiUing,  if  he  be  required  by 
this  honourable  court,  to  make  such  comparison 
and  examination  as  aforesaid. 

Gbobob  Magbath. 
Sworn  before  the  Court  of  Queen's  Bench, 
this  22nd  day  of  April  1844. 

W.  Boubub,  Clk.  Crown. 

In  an  affidavit  filed  the  2drd  April  1844, 
William  Kemmis,  Crown  solicitor,  after  denying 
that  he  was  any  party  to  omitting  the  names 
from  the  list,  or  had  any  communication 
directly  or  indirectly  with  the  clerks  of  the 
peace,  or  any  persons  connected  with  their 
office,  to  induce  them  to  omit  any  names,  pro- 
ceeded to  set  out  an  extract  firom  a  speech 
made  by  the  Recorder  in  the  House  of  Com- 
mons on  February  15,  explaining  how  the 
mistake  had  arisen.  '<The  parish  lists,  when 
corrected,  contained  altogether  between  4,000 
and  5,000  names,  and  out  of  that  number 
those  ordered  to  be  placed  on  the  special 
jurors'  list  amounted  to  741,  from  which,  as  he 
had  commenced  by  stating,  24  names  had  been 
erroneously  omitted.  He  now  came  to  explain 
how  that  error  had  occurred  ;  he  erroneously  did 
so  from  the  statement  made  to  him  bj  the 
registrar,  but  he  was  bound  to  add,  that,  after  the 
most  rigid  investigation,  conducted  by  himself 
and  the  clerks  of  the  peace,  he  was  fully  per- 
suaded of  the  truth  of  that  statement  The 
registrar  stated  Uiat  he  took  the  20  parish  lists 
separately,  in  order  first  to  form  the  nine  classes 
in  each  ;  that  for  that  purpose  he  called  out  the 
marked  names  from  each  parish  list,  and  had 
them  taken  down  by  his  assistants  on  separate 
sheets  of  paper,  ruled,  and  in  columns,  with 
printed  headings  in  the  form  of  the  Schedule  to 
the  Act,  and  one  of  which  he  had  then  in  his 
hand:  20  parishes,  and  nine  classes  in  each, 
would  give  180  sheets  ;  these,  being  transcribed 
and  checked,  the  registrar  thenc^orward  con- 
sidered as  the  original  special  jurors'  list ;  but 
upon  his  next  step  in  process  of  classification^ 
namely,  throwing  together  the  corresponding 
classes  in  each  parish,  so  as  to  form  nine  general 
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classefl,  one  of  the  separate  sheets,  eontaining  the 
class  of  5,000/.  traders  in  the  parish  of  Audeon's, 
became  mixed  with  a  parcel  of  ruled  papers  of 
exactly  the  same  kind  and  appearance,  which 
were  blank,  and  lying  for  use,  if  required,  on  the 
table,  and  it  was  put  aside  with  them  without 
being  missed ;  upon  it  were  15  names ;  there 
were  overlooked  in  copying  fipom  the  4,500  on 
the  original  list  four  names;  and  there  were 
erroneously  transferred  to  the  common  list,  from 
the  crosses  having  been  omitted,  and  which 
ought  to  have  been  transferred  to  the  special  list, 
five  names ;  thus  making  the  24  he  had  stated. 
He  had  the  60  names  mentioned  in  the  challenge 
carefully  compared  with  the  original  lists ;  and 
in  the  36  of  them  remaining  there  was  no  error. 
He  had  the  particulars  of  each  in  a  paper  then 
in  his  hand,  but  would  not  trouble  the  House 
with  them,  unless  any  member  opposite  would 
mention  any  particular  name,  and  then  he 
(Mr.  Shaw)  would  explain  the  reason  why  that 
name  did  not  appear.  Thirteen  of  the  60  were 
actually  upon  the  special  list;  and,  as  an  in- 
stance, he  would  mention  one  of  the  60  names 
complained  of  as  being  omitted  ;  it  was  that  of 
WiUiam  Saurin,  Stephen's  Green,  the  eminent 
man  who  had  for  so  many  years  been  Attorney 
General  in  Ireland,  but  who  died  several  years 
ago  :  his  name  had,  by  mistake,  been  returned 
on  the  original  list;  and  he  (Mr.  Shaw)  knowing 
the  fact,  desired  it  of  course  to  be  struck  off,"  as 
by  the  report  of  said  speech  in  Hansard's  Parlia- 
mentary Debates  may  appear;  and  deponent 
positively  saith,  that  the  omission  of  the  60 
names,  or  any  number  of  names,  whether  greater 
or  less,  or  of  any  name  whatever  from  the  said 
generaJ  list,  or  from  the  said  special  jury  list,  or 
from  the  said  jurors*  books,  or  from  any  other 
list  or  lists  from  which  the  same  respectively 
were  formed,  whether  fraudulently  done  or  not, 
was  without  the  knowledge,  consent,  privity, 
contrivance,  suggestion,  or  sanction,  direct  or 
indirect,  of  this  deponent,  or  of  any  person  or 
persons  acting  for  him  or  with  him  therein,  or  in 
any  way  whi^ver  by  his  authority  or  on  his 
behalf,  or  with  his  privity ;  or,  as  he  believes,  of 
any  person  acting  for  or  on  behalf  of  or  con- 
cerned in  the  prosecution  in  this  cause,  or  in 
anywise  connected  therewith ;  and  deponent 
saith,  that  the  said  omission  of  the  said  names 
was  not,  as  deponent  believes,  for  the  purpose  of 
diminishing  the  chance  of  the  traversers  of 
having  any  person  profei>8ing  the  Roman  Catho- 
lic religion  on  the  jury  to  try  this  cause,  or  for 
the  purpose  of  prejudicing  the  traversers  in  this 
cause,  or  any  of  them ;  and  deponent  does  not 
believe  that  in  consequence  thereof,  or  at  all,  the 
traversers  had  not  had,  or  that  any  of  them  has 
not  had,  a  fair  trial  in  this  cause.  William 
Ringy  47,  South  Great  George-street,  hosier, 
saith  that  the  said  Timothy  Greeny  Michael 
Dunn,  James  Fallon,  John  Behan,  James 
Pairick  Smyth,  John  Dennan,  William  Joseph, 
Cainen,  Lawrence  Grorman,  William  Fitz- 
patrick,  John  ATGloin,  and  the  person  de- 
scribed in  said  jury  list  as  William  Hendrick, 
are,  as  deponent  now  believes,  of  the  Roman 
Catholic  religion. 

[Referring  to  the  striking  of  the  special  jury, 
the  Crown  solicitor  deposed  that  of  the  twelve 


persons  struck  off  by  him  on  behalf  of  the 
Oown  ten  were  known  to  him  at  the  time  to  be 
Roman  Catholics,  and  one,  Hendrick,  had  since 
been  discovered  to*  be  so.  After  setting  out 
facts  showing  that  nine  of  these  ten  Romnu 
Catholics  were  members  of  the  Repeal  Associa- 
tion, and  had  attended  its  meetings  and  sub- 
scribed to  its  funds,  the  affidavit  continued  with 
Tfigard  to  the  tenth  (Dunn)  :] 

But  deponent  saith,  that  the  said  Michael 
Dunn,  in  an  affidavit  made  by  him,  and  sworn  on 
the  8th  of  February  1844,  has  stated  that  he  was 
not  then,  and  never  was,  a  member  or  associate 
of  the  Loyal  National  Repeal  Association,  or 
in  any  way  connected  therewith ;  and  that  he 
never,  directly  or  indirectly,  paid  into  or  con- 
tributed towards  the  funds  of  the  said  Associa- 
tion ;  this  deponent,  however,  saith,  that  the 
said  Michael  Dunn,  as  he  terily  believes, 
during  the  years  1842  and  1843  resided,  and 
up  to  the  present  time  resides,  at  No.  92,  Cook 
Street,  in  St.  Patrick's  ward,  in  the  city  of 
Dublin,  and  not  at  No.  62  in  that  street,  as  is 
erroneously  stated  in  the  special  jury  list ;  and 
deponent  believes,  that  the  said  Michael  Dunn 
lived  in  the  said  house.  No.  92,  Cook  Street,  in 
the  month  of  May  1842 ;  and  deponent  saith, 
he  has  examined  the  alphabetical  list  in  the 
Dublin  Directory  for  the  years  1842  and  1848, 
and  the  only  names  of  Michael  Dunn  appear- 
ing therein  are  Michael  Dunn,  copper-smith, 
92,  Cook  Street,  aforesaid,  and  Michael  J, 
Dunnet  41,  Amiens  Street;  and  Michael  B, 
Dunn,  cabinet-turner,  21,  Abbey  Street  Upper ; 
which  said  Amiens  Street  this  deponeyt  believes 
to  be  situate  in  the  Custom  House  ward ;  and 
which  said  house.  No.  21,  Abbey  Street,  this 
deponent  believes  to  be  in  the  Post-office  ward ; 
and  saith,  that  the  name  Michael  Dunne,  as 
well  as  that  of  William  Cain  en,  appears  signed 
to  the  requisition  hereinbefore  mentioned,  for 
a  meeting  of  the  inhabitants  of  the  said  St.  Pat- 
rick's ward,  for  the  purpose,  amongst  other 
things,  of  adopting  such  measures  as  might  ^ 
appear  necessary  for  the  effectual  collection  of 
the  liepeal  rent  in  said  ward,  as  appears  by  the 
Freeman's  Jownal  of  the  20th  of  May  1842 ; 
deponent  saith,  that  with  reference  to  tho 
charge  made  by  the  said  affidavit  of  the  said 
WiUiam  Ford  and  John  M*Namara  Cantwell, 
to  the  effect  that  this  deponent  struck  off  said 
jury  panel  the  name  of  every  Roman  Catholic 
and  Liberal  Protestant  on  said  list,  with  the  ex- 
ception of  one  person,  so  that  no  Roman 
Catholic  and  Liberal  Protestant  was  left  to  try 
this  cau^e,  this  deponent  humbly  submits  that 
it  is  quite  contrary  to  the  principle  and  spirit  of 
the  enactments  made  in  reference  to  special 
juries  to  call  on  any  party  to  explain  or  dis- 
close the  grounds  on  which  he  strikes  off  the 
names  of  any  particular  persons ;  and  although 
this  deponent  has,  in  manner  aforesaid,  set 
forth,  as  he  conceives,  what  are  very  sufficient 
grounds  for  striking  off  -all  the  said  jurors 
who  happened  to  profess  the  Roman  Catholic 
religion,  save  the  said  William  Hendrick^  whom 
he  so  at  the  time  believed  to  be  a  Protestant, 
yet  that  it  would  be  improper  and  unfair,  both 
to  the  jurors  who  are  ultimately  struck  for  the 
trial  of  this  cause,  and  to  the  two  gentlemen 
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whom  deponent  bo  believed  to  be  Protestants, 
to  make  any  statement  of  the  reasons  which 
induced  him  to  think  that  one  person  was  more 
or  less  eligible,  or  more  or  less  qualified  than 
another  to  act  on  such  jury,  inasmuch  as  any 
such  statement  must  necessarily  involve  a  com- 
parison of  the  relative  qualifications  of  each  of 
said  two  persons  with  each  of  said  24  persons 
who  ultimately  formed  the  panel ;  deponent 
saith,  he  verily  believes  that  the  12  gentlemen 
who  tried  this  cause  are  men  of  unimpeachable 
character  and  integrity,  and  were  fit  and  proper 
jurors  to  try  the  same,  and  that  they  were  not 
men  who  would  be  warped  or  swayed  in  the 
discharge  of  their  duty  as  jurors  by  any  politi- 
cal or  religious  feeling  ;  and  deponent  believes 
that  the  asscrtioo,  that  said  jurors  were  particu- 
larly or  at  all  prejudiced  against  such  of  the 
traversers  as  ^cre  Roman  Catholics,  because 
of  their  religion,  is  groundless ;  and  deponent 
is  unable  to  state  whether  all  of  said  jurors 
were  opposed  in  their  political  opinions  to  the 
said  traversers,  as  in  said  affidavit  is  alleged ; 
but  even  if  they  were,  deponent  does  not  believe 
that  any  difference  of  political  or  religious 
opinion  would  have  induced  any  one  of  the 
said  jurors  to  return  a  partial,  unjust,  or  unfair 
verdict  against  the  said  traversers,  or  any  of 
them,  or  any  other  verdict  than  such  as  they 
conscientiously  believed  to  be  consistent  with 
the  evidence  laid  before  them  ;  saith,  he  verily 
believes,  amongst  the  12  persons  struck  off  on 
behalf  of  the  said  traversers,  in  reducing  the 
said  jury  list,  are  some  of  the  most  respectable 
citizens  of  Dublin,  who  have  always  maintained 
the  highest  reputation  for  intelligence,  honour, 
and  integrity  ;  and,  therefore,  deponent  does  not 
believe  that  the  said  traversers,  or  any  of  them, 
had  any  just  or  well-founded  objection  to  said 
persons,  or  any  just  cauFe  for  striking  off  all 
or  any  of  said  12  persons,  although  deponent 
fully  admits  the  right  so  to  do,  notwithstand- 
ing the  undoubted  respectability  and  integrity 
of  said  juries,  if  the  traversers  considered  it 
/advantageous  to  their  interest  so  to  act,  and 
without  being  called  on  to  assign' any  reason  or 
cause.  [The  remainder  of  the  affidavit  is  not 
material.] 

On  the  2drd  April  a  joint  and  several  affi- 
davit, in  which  George  ifagrcUh  deposed  that 
for  the  purpose  of  niaking  out  the  said  part  of 
the  said  general  list  he  employed  to  assist  him 
the  several  other  deponents,  and  no  other  person 
or  persons  whatsoever;  and  Richard  Wilson, 
George  Agre,  William  Magraih,  Joseph 
CharlesuHfrth,  Charles  Charlesworth,  and  John 
James  Coogan  deposed  that  they,  and  im)  others, 
were  employed  in  making  out  the  revised  lists ; 
and  that  they  did  not  believe  that  there  had 
been  any  wilful  and  corrupt  suppression  of 
names,  and  that  they  were  not  parties  to  and 
had  no  knowledge  of  any  such  wilful  and  cor- 
rupt omission ;  and  that  the  several  statements 
contained  in  the  affidavit  sworn  by  George 
Mayrath  on  the  22nd  April  were  true. 

In  answer  to  the  above  affidavits  the  following 
lengthy  affidavit  was  sworn  and  filed  by  Peirce 
Mahong,  the  traversers*  attorney,  April  30th, 
1844 :  Peirce  Mahony,  of  28,  William-street, 
in  the  city  of  Dublin,  esquire,  and  now  residing 


at  No.  30,  Pall-mall,  in  Westminster,  maketh 
oath  and  saith,  this  deponent  has  read  in  the 
third  edition  of  the  London  Morning  Herald 
newspaper  of  the  23rd  April  1844,  and  in  the 
Dublin  Freeman's  Joumai  of  the  same  date, 
copies  of  two  several  affidavits,  purporting  to 
have  been  made  and  filed  in  this  cause ;  one  of 
which  appears  to  have  been  made  on  or  about 
the  22nd  instant,  by  George  Archer  and  Robert 
Dickinson^  clerks  of  the  peace  for  the  county  of 
the  city  of  Dublin,  and  the  other  on  the  same 
day  by  George  Magrath,  of  Phibsborough,  in 
the  county  of  Dublin,  gentleman;  saith,  he, 
this  deponent,  admits  that  he,  assisted  Ify 
counsel,  and  that  Messrs.  Wauchob  and  Jacksony 
also  aided  by  counsel,  attended  the  revision  of 
the  jurors'  lists  for  the  city  of  Dublin,  in  the 
month  of  November  1843,  as  stated  in  the  said 
affidavit  of  the  said  George  Magrath ;  and  that 
the  said  George  Magrath  acted  as  registrar  to 
the  Recorder  on  the  said  occasion ;  this  de- 
ponent further  saith,  that  until  after  the  com- 
mencement of  this  prosecution,  this  deponent 
did  not  know  of,  and  to  his  knowledge  never 
saw,  the  said  George  Magraih  ;  and  that  since 
then,  the  only  communications  which  have  taken 
place  between  the  said  Magrath  and  this  de- 
ponent have  been  held  in  his,  said  Magrath^s, 
official  character,  as  representing  the  said  clerks 
of  the  peace,  and  the  Bight  Honourable  the 
Recorder  of  the  city  of  Dublin,  and  solely  in 
relation  to  the  said  jurors*  lists,  and  said  revision 
thereof,  and  in  the  court  of  said  Recorder, 
or  in  the  public  office  of  said  clerks  of  the 
peace ;  and  this  deponent  saith,  he  admits  that 
he  applied  to  said  Magrath  whilst  the  Recorder 
was  sitting  on  such  revision,  for  liberty  to  have 
the  copies  of  the  lists,  as  returned  for  the  year 
1844,  by  the  cess  collectors  of  the  said  city,  and^ 
which  had  been  previously  furnished  by  said 
clerks  of  the  peace  to  this  deponent,  compared 
from  day  to  day  during  such  remion  with  the 
originals,  as  same  were  each  day  revised  and 
corrected  by  said  Recorder,  which  said  Magrath 
refused,  but  agreed  to  allow  persons  appointed 
by  deponent  to  do  so,  as  soon  as  said  revision 
had  closed ;  and  that  accordingly  this  deponent 
employed  four  persons  to  make  such  comparison 
and  correcdops  as  stated  in  the  said  affidavit  of 
said  George  Magrath ;  and  this  deponent  saith, 
that  the  copies  of  the  lists  so  compared,  and  to 
which  the  said  George  Magrath  refers,  are  now 
in  this  deponent*s  possession,  ready  to  be  pro- 
duced to  this  honourable  Court,  and  upon  each 
of  which  this  deponent  has  indorsed  his  name 
at  the  time  of  making  this  his  affidavit ;  that  is 
to  say,  exhibits  (A.),  (B.),  C),  purporting  to  be 
certified  copies  of  the  lists,  as  revised  by  the 
said  Recorder,  for  the  parishes  of  Saint  Andrew, 
Saint  Audeon's,  and  Saint  Bridget,  and  exhibits 
(D.)  and  (E.),  purporting  to  be  partly  compared 
with  said  Recorders  original  lists,  for  the  parish 
of  Saint  Anne  and  Saint  Catherine ;  saith,  that 
the  persons  employed  by  this  deponent,  as  stated 
by  said  George  Magrath,  were,  on  or  about  the 
1st  of  December,  stopped  in  their  progress  of 
comparing  and  correcting  all  the  parish  lists  in 
this  deponent's  possession  (namely,  20  parishes 
of  the  city  of  Dublin),  as  revised  by  the  said 
Recorder,  the  said   George  Magrath   having 
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infonned  them  (as  deponent  subsequeutlj  heard 
from  said  Magraih  himself)  that  he,  the  said 
Magrathy  was  on  that  day  obliged,  by  orders  of 
the  said  Recorder,  to  transmit  to  him  (the  said 
Recorder,  then  stated  to  be  in  London)  the 
general  jurors'  list,  which  he  (said  Magrath) 
stated  he  had  then  fully  prepared,  together  with 
the  20  original  parish  lists,  as  revised  and  signed 
by  the  said  Recorder  for  the  purpose  of  said 
Recorder's  personally  comparing  the  said  general 
list,  as  so  made  out  under  the  direction  of  the 
said  Recorder,  with  the  original  20  parish  lists 
which  had  been  signed  and  corrected  by  the 
said  Recorder  on  or  before  the  24th  November 
last ;  this  deponent  further  saith,  that  between 
Ist  and  27th  days  of  December  last  past,  this 
deponent  frequently,  and  on  several  separate 
days,  applied  to  the  said  George  Magrath,  in 
the  public  office  of  said  clerks  of  the  peace, 
to  know  if  said  general  list,  as  well  as  said 
20  parish  lists,  hi^  been  returned  to  the  said 
clerks  of  the  peace's  office  by  said  Recorder ; 
and  upon  each  of  such  occasions  the  said  George 
Magrath  informed  said  deponent  that  none  of 
them  had  been  so  returned  to  the  clerks  of  the 
peace  by  said  Recorder,  up  to  the  said  27th 
of  December,  and  on  each  occasion  he  (  George 
Magrath)  also  stated  to  this  deponent  that  said 
general  list  and  parish  lists  still  remained  in  the 
possession  of  the  said  Recorder,  who  was  then 
in  England,  as  he,  said  Magrath,  alleged;  as 
this  deponent  best  recollects,  the  said  George 
Magrath  si&ted  that  the  said  Recorder  was  at 
one  time  in  the  city  of  London,  and  at  another 
lime  at  Lord  TalhoVs,  in  Staffordshire,  and  at 
another  time  at  Drayton  Manor  ;  this  deponent 
further  saith,  that  up  to  the  time  of  this  de- 
ponent's reading  a  copy  of  the  said  affidavit  of 
the  said  George  Magrath,  this  deponent  was  in 
total  ignorance  of  the  fact  stated  by  him  therein, 
namely,  **  that  he  also  (the  said  Magrath),  at 
the  request  of  the  said  Wauchob  and  Jackson, 
caused  the  corrections  and  adjudications  made 
by  the  said  Recorder  to  be  introduced  into  the 
copies  of  said  Wauchob  and  Jackson;** 
which  fact  was  carefully  concealed  from  this 
deponent  by  said  Magrath,  who  peremptorily 
refused  a  similar  acconunodation  to  this  de- 
ponent, although  this  deponent  offered  to  pay 
any  expense  attending  the  same,  and  the  said 
Magrath  assigned  as  his  reason  for  not  causing 
the  corrections  to  be  made  in  deponent's  copies, 
as  he  now  appears  to  have  done  for  Messrs. 
Wauchob  and  Jackson,  that  he  {Magrath)  and 
the  clerks  under  him  had  not  time  to  do  so  on 
account  of  the  pressure  upon  them  in  making 
out  the  general  list  by  order  of  the  said  Recorder; 
adding,  however,  that  he  would  give  permission 
to  such  persons  as  deponent  might  employ  after 
the  revision  had  closed  to  do  so ;  this  deponent 
further  saith,  that  the  persons  employed  by  this 
deponent  during  the  said  revision  having  during 
the  first,  if  not  also  on  the  second,  day  of  such 
revision  neglected  to  attend  to  deponent's  in- 
structions to  keep  a  list,  in  alphabetical  order, 
of  the  persons  from  day  to  day  qualified  before 
said  Recorder  to  serve  as  special  jurors,  this  de- 
ponent  was  and  is  unable  to  make  out  a  correct 
return  of  same ;  but  this  deponent  saith,  that 
the  list  marked  exhibit  (F.)»  and  indorsed  by 


this  deponent  at  the  time  of  making  this  affidavit, 
is  the  list  made  out  and  kept  for  ti^is  deponent's 
use  during  such  revision,  and  contains  the  names 
of  about  582  persons  returned  to  deponent  from 
day  to  day  by  the  person  so  employed  by  fle- 
ponent  as  being  the  names  of  persons  who 
qualified  before  said  Recorder  to  serve  as  special 
jurors  for  1844;  saith,  that  by  comparison  of 
said  list  so  kept  for  this  deponent,  and  so 
marked  letter  (F.)»  "w^i^h  a  copy  of  the  special 
jury  panel  obtained  for  the  traversers  in  this 
cause  on  the  evening  of  the  3rd  January  last 
for  the  year  1844,  the  following  persons  appear 
to  have  been  omitted  from  the  special  jury 
panel  (setting  forth  the  names  and  addresses 
of  52  persons).  This  deponent  further  saith, 
that  being  very  anxious  to  ascertain  the  true 
result  of  such  revision,  and  to  have  the  most 
accurate  information  as  soon  as  possible,  this 
deponent  about  the  12th  of  December  last, 
having  met  the  said  Mr.  Wauchob  in  the  hull 
of  the  Four  Courts,  this  deponent  asked  him  to  let 
him  know  the  result  of  his  {Wauchob's)  calcu- 
lation as  to  the  result  of  sai<l  revision,  when  the 
said  Wauchob  allowed  deponent  to  take  down 
the  results  in  pencil,  according  to  his  (said 
Wauchob^s)  then  rtcollection ;  and  this  de- 
ponent saith,  that  upon  that  occasion  the  said 
Wauchob  informed  deponent  that  the  gross 
number  of  jurors  was  780,  and  of  ihat  number 
he  calculated,  as  this  rieponent  now  best  recol- 
lects, that  570  were,  what  he  called  and  denom- 
inated them,  Conservatives,  and  210  what  he 
called  Radicals ;  whilst  from  the  Conservative 
side  he  calculated  there  should  be  deducted  dis- 
qualified persons,  such  as  justices,  aldermen,  and 
town  councillors,  14,  and  from  the  Radical  side, 
for  similar  reasons,  3H,  leaving  556  jurors  quali- 
fied to  serve,  whom  he  called  Conservatives,  and 
1 72  whom  he  designated  Radicals.  .  .  .  This 
deponent  further  saith,  that  about  nine  o'clock 
in  the  evening  of  said  8rd  day  of  January,  this 
deponent,  for  the  first  time,  saw  the  copy  of  the 
special  jury  panel  made,  pursuant  to  the  afore- 
said arrangement,  for  the  use  of  the  traversers  ; 
and  on  finding  that  the  gross  number  appearing 
on  such  list  was  only  717  instead  of  780,  this 
deponent  announced  his  opinion  that  a  fraudu- 
lent suppression  must  have  taken  place  ;  and  it 
was  thereupon  determined,  as  was  accordingly 
done,  to  publish  the  said  panel  in  the  next  day's 
Freeman's  Journal;  and  that  an  intimation 
should  be  given  ftom  the  traversers*  agents, 
that  all  persons  who  were  entitled  to  serve  as 
special  jurors,  and  whose  names  did  not  appear 
on  such  list,  as  so  published,  to  notify  same  to 
the  agents  for  the  traversers  without  delay ;  this 
deponent  further  saith,  that,  accordingly,  many 
persons  so  circumstanced  did  attend  at  the  office 
of  Walter  Bourne,  the  clerk  of  the  Crown,  in 
order  to  tender  evidence  that  they  had  qualified 
as  special  jurors  before  the  said  Recorder,  and 
that  their  names  had  been  omitted  in  the  list  so 
published ;  and  amongst  the  persons  in  atten- 
dance on  that  occasion,  it  appears,  by  a  certified 
copy  now  in  this  deponent's  possession,  that  the 
persons  named  in  the  list,  of  which  the  following 
is  a  copy,  were  in  attendance,  and  tendered  as 
witnesses  for  examination  to  said  Walter 
Bourne^  who,  however,  declined  ta  inquire  into 
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the  facts,  stating,  be  would  adopt  the  panel  as 
delivered  by  said  gberiff;  namely: — "  Witnesses 
tendered  in  evidence :  Mister  Sylvester  Young^ 
Bridge-street,  or  Mountjoy-place ;  Mister  N.  J 
Caff  ray  f  3,  Usher's-quay  ,  Mister  Hugh  Duffy  ^ 
of  Bridge-street  j  Mister  Nicholas  Martin,  of 
Bridge- street  ;  Mister  Bernard  Martin^  of 
Bridge-street ;  Mister  John  Elliott,  of  Thomas- 
street  :  all  the  above  in  attendance :  4th 
January  1844.  Peirce  Mahony,  Received  4th 
January  1844.  Copy  for  traversers ;  one  sheet." 
And  this  deponent  saith,  although  the  impeach- 
ment of  said  jurors*  list  was  a  matter  of  notoriety 
in  the  city  of  Dublin,  from  the  4th  to  the 
9th  January,  and  though  said  Magrath  admits, 
by  his  said  affidavit,  that  he  ni-as  acquainted 
with  that  fact  so  early  as  the  5th  January,  yet 
no  kind  of  explanation  was  offered  by  him  or 
any  other  person  to  this  deponent  so  as  to 
account  for  the  suppression  of  63  names,  as  then 
publicly  charged,  from  said  special  jurors'  list, 
or  of  ady  the  smallest  number  of  them,  and 
thereby  allowed  this  deponent's  affidavit  in  this 
case  to  be  made  on  that  day,  without  any 
attempt  being  made  to  remove  the  suspicions 
naturally  entertained  by  this  deponent  as  to  the 
cause  of  such  suppression ;  this  deponent  further 
saith,  that  havmg  now  in  his  possession  the 
parish  lists,  marked  as  exhibits  with  this 
affidavit,  (A.),  (B.),  (C),  (D.).  (E.),  he,  this 
deponent,  has,  since  he  read  the  said  affidavits 
of  said  clerks  of  peace  and  said  Magrath,  care- 
fully examined  same,  and  has  ascertained  there- 
from (exclusive  of  the  information  contained  in 
the  exhibit  (F. )  already  referred  to)  that  the 
following  special  jurors  qualified  before,  and  were 
admitted  as  such  b^  said  Recorder,  according  to 
this  deponent's  belief,  namely,  in  Saint  Andrew's 
parish,  as  appears  by  exhibit  (A.),  to  which 
deponent  refers. 

[The  affidavit  proceeds  to  set  out  the  names 
of  90  persons  in  the  parish  of  St.  Andrew's  al- 
leged to  have  been  found  qualified  to  act  as 
special  jurors,  and  the  names  of  81  such  persons 
alleged  to  have  been  omitted  from  the  special 
jurors'  list ;  also  the  names  of  51  persons  alleged 
to  have  been  found  qualified  in  the  parish  of 
St.  Audeon's,  and  the  names  of  23  such  persons 
alleged  to  have  been  omitted,  instead  of  15,  the 
number  stated  in  the  affidavit  of  Magrath.J 

This  deponent  further  saith,  that  after  this 
deponent  had  made  and  filed  the  affidavit  in 
relation  to  the  said  jurors'  list  in  this  cause,  on 
or  about  the  9th  January  last,  and  to  which 
this  deponent  begs  to  refer  this  honourable 
court,  as  part  of  this  his  affidavit,  and  by  which 
he  Etated  that  his  then  intended  application  for  a 
new  jury  was  a  bond  fide  application,  made  for 
the  purpose  of  obtaining  for  the  traversers  a 
postponement  of  the  tnal,  since  had,  in  this 
cause,  and  for  the  striking  of  a  new  jury,  inas- 
much as  this  deponent,  in  hjs  conscience,  believed 
that  if  the  traversers  were  put  on  their  trial 
under  the  circumstances  in  said  affidavit  detailed, 
they  would  be  placed  upon  trial  under  di^advan- 
tages  and  disqualifications  which  the  law  did  not 
impose ;  and  after  the  contents  thereof  were 
publicly  known  in  said  city  of  Dublin,  and  also 
after  other  affidavits  were  filed  in  this  cause  by 
Pairick  Gaynor  and  others,  being  the  persons 


employed  by  this  deponent  for  the  purpose  of 
correcting  said  lists,  marked  (A.),  (B.),  (C), 
CD.)  and  (£.),  this  deponent  received,  as  if  in 
explanation  of  the  facts  charged  by  said  affidavits, 
the  following  letter ;  viz.,  "  Mr.  Archer,  senior, 
clerk  of  the  peace,  has  called  to  inform  Mr. 
Mahony,  that, ,  in  consequence  of  the  alleged 
error  in  the  jurors*  list,  the  Recorder  ordered  a 
special  investigation  of  the  entire  process  by 
which  the  list  was  ma&e  up  ;  after  the  adjudica- 
tion of  the  matter  in  court,  it  appears  that 
Mr.  Magrath,  who  acted  as  registrar  to  the 
Recorder  on  the  occasion,  and  took  down  his 
orders  in  court,  and  who  has  made  out  the  list 
subsequently,  after  Mr.  Magrath  had  completed 
that  list  from  the  original  documents  used  in 
court,  namely,  the  parish  list  returned  by  the  cess 
collectors,  and  compared  that  list,  and  found  it 
correct,  proceeded  to  the  classification  of  the  list 
according  to  rank,  as  directed  by  the  Recorder  ; 
and  that,  the  lists  being  on  sepamte  sheets, 
the  list  containing  16  names  of  traders  worth 
5,000/.,  in  Saint  Audeon's  parish,  dropped  ac- 
cidentally from  the  remainder  ;  and  Mr.  Afagraik 
having  compared  all  the  subsequent  proceedings 
with  that  list  so  originally  made  by  him,  did  not 
discover  the  omission  until  the  matter  was 
brought  before  the  public,  and  since  the  invest! • 
gation  ordered  by  the  Recorder  has  found  the 
dropped  list  in  the  inner  room  of  the  clerks  of 
the  peace  office,  amongst  a  number  of  other 
papers  that  had  been  there  from  that  time.  The 
foregoing  fact  having  been  specially  reported  by 
the  clerks  of  the  peace  to  die  Recorder,  he  has 
desired  that  it  should  be  communicated  to  the 
solicitors  acting  for  the  Crown  and  the  traver- 
sers.—  Sessions-house,  January  11th,  1844." 
And  this  deponent  submits  to  the  consideration 
of  this  honourable  court,  whether  it  is  possible 
to  reconcile  the  statement  so  made  with  the 
affidavits  since  filed  by  said  George  Archer, 
Robert  Dickinson,  and  George  Magrath,  or  with 
the  &ct8  now  disclosed  by  this  deponent,  and 
especially  because,  on  a  careful  examination  of 
Saint  Audeon's  list,  marked  letter  (B.),  it  will 
be  found,  that  if  a  list  was  made  therc^m  of 
traders  worth  5,000/.,  the  15  names  now  alleged 
to  have  been  placed  upon  a  sheet  of  paper,  and 
to  have  been  dropped  accidentally,  could  not  have 
existed  in  the  order  as  asserted  by  said  George 
Magrath  ;  for  if-  a  list  of  persons  worth  5,000/., 
and  appearing  on  said  parish  list,  was  made  in 
the  ordinary  course  of  business,  it  would  run 
thus  (setting  out  the  names  in  alphabetical  order) 
— 1.  Henry  Cochrane,  17,  Merchants'-quay ; 
3.  Nicholas  James  Caffray,  8,  Usher*»-quay ; 
3.  John  Carroll,  31,  Bndge-street ;  4.  William 
Deane,  18,  Merchants'-quay ;  5.  William  Deanet 
junior,  68,  Baggot-street ;  6.  Jawtes  Duggans, 
2,  Usher's-island ;  7.  John  D*Arcy,  breweiy, 
Usher's-street ;  8.  Hugh  Duffy,  2,  Upper  Bridge* 
street;  9.  James  Egan,  18  and  19,  High-street; 

10.  Thomas    Egan.   18  and    19,  High-street  t 

11.  Charles  Egan,   18   and    19,  High-«treet! 

12.  George  Faw/ft iter,  28,  Cook-street ;  13.  j^* 
w<trd  Galvin,  4,  Usher's-quay ;  14.  Thomas 
Harrison,  18,  Usher's-quay ;  15.  Patrick  Hayes, 
27,  Usher's-quay  ;  16.  Richard  Hayes,  39,  Ush* 
er's-quay ;  17.  John  Keshan,  83,  Lower  E^dge« 
street ;  18.  Nathaniel  Halbert,  29,  Corn-market  i 
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19.  Alexander  Lindsey,  89,  Lower  Bridge- 
street  ;  20.  Thomas  Murray ,  10,  Usher's-quay ; 
21.  Nicholas  Martin,  10  and  11,  Lower  Bridge- 
street;  22.  Bernard  Martin,  10  and  1!,  Lower 
Bridge-street  ;  23.  Satnuel  Parker,  88,  Back- 
lane  ;    24.    William    Parker,    83,    Back-lane  ; 

25.  Samuel  Robinson,  17,  Lower  Bridge-street ; 

26.  James  Reilly,  24,  Usher's-qoay ;  27.  John 
Vicars,  80,  Corn-market;  28.  Richard  White, 
48,  High-street ;  29.  Thomas  White,  48,  High- 
street;  80.  Thomas  WhUfield,  14,  Merchanls'- 
quaj;  81.  Sylvester  Young,  39,  Lower  Bridge- 
street  ;  being  in  all  81  names  appearing  on  said 
list  in  order  above  stated  ;  while,  if  the  explana- 
tion giren  by  said  George  Magrath  be  correct, 
he  must  have  picked  out,  for  some  purpose  unex- 
plained by  his  affidavit,  Nos.  2,  6,  9,  10,  11, 12, 
18,  20,  21,  22,  26,  27,  29  and  31 ;  and  this  depo- 
nent further  saith,  that  he  considers  the  explana- 
tion now  offered  by  said  affidavits  of  said  clerks 
of  the  peace  and  said  George  Magrath  as  most 
unsatisfactory,  especially  as,  on  or  before  the 
18th  January  last,  copies  of  this  deponent's 
affidavit  of  the  said  9th  of  January  had  been  for- 
mally served  on  the  said  Recorder,  on  the  said 
George  Archer,  on  the  said  Robert  Dickinson, 
and  on  the  said  George  Magrath  respectively,  as 
this  deponent  is  informed,  and  verily  believes  ; 
and  notwithstanding  which,  up  to  the  filing  of 
their  affidavits  within  the  present  week,  no  ex- 
planation was  given  to  tbi^  deponent  or  any 
person  on  behalf  of  the  traversers,  to  the  know- 
ledge or  belief  of  this  deponent,  as  to  said  miss- 
ing names,  save  that  contained  in  said  Archer's 
letter  of  11th  January,  though  the  said  several 
parties  attended  this  honoumble  court,  pursuant 
to  summons,  on  Monday  the  15th  January  last, 
and  were  present  during  the  argument  of  the  chal- 
lenge of  the  array,  and  the  demurrer  thereto,  in 
this  cause.  [The  affidavit  further  alleged  that  the 
names  of  4  persons  out  of  26  found  duly  quali- 
fied in  the  parish  of  St.  Bridget's,  of  2  persons 


out  of  60  fouod  duly  qualified  in  the  parish  of 
St.  Catherine's,  and  of  1  person  out  of  27  found 
duly  qualified  in  the  parish  of  St.  Anne's  had 
been  omitted  from  the  special  jurors'  list.]  This 
deponent  further  saith,  that  after  a  most  anxious 
consideration  of  the  said  affidavits  of  the  said 
George  Magrath,  and  of  the  several  documents 
thereby  referred  to,  this  deponent  most  conscien- 
tiously believes  that  the  suppression  of  jurors' 
names  has  not  been  the  result  of  accident,  but 
has  been  wilful,  and  that  it  is  even  more  exten- 
sive than  this  deponent  has  as  yet  been  able  to 
ascertain,  inasmuch  as  by  the  compared  lists 
before  referred  to,  and  marked  (A.),  (B.),  (C), 
(D.)  and  (E.)  alone,  in  or  about  47  names  of 
special  jurors,  instead  of  24  out  of  the  entire  20 
parishes,  as  stated  by  said  Magrath,  appear  to 
be  omitted  from  said  special  jury  panel  for  1844  ; 
and  this  deponent  humbly  hopes  this  honourable 
court  will  direct  a  further  and  a  most  searching  in- 
quiry, by  a  comparison  of  the  lists  as  revised  by 
said  Recorder  for  the  entire  20  parishes  with  the 
general  list  made  up  from  same,  and  with  the 
jurors'  book  and  special  jury  panel  for  the 
present  year,  so  that  the  extent  of  the  evil  and 
injustice  thereby  done  to  the  traversers  may  be 
fully  ascertained  and  remedied- 

Peircb  MkHonr. 
Sworn  before  me  this  26th  day  of 
April  1844,  at  No.  30,  PaU-mall, 
in  the  parish  of  Saint  James,  in 
the  city  and  liberty  of  Westmin- 
ster, in  the  county  of  Middlesex  ; 
and  I  know  the  deponent. 

(Signed)        Thos.  K.  Kino, 
A   Commissioner  of   the    Court  of 
Queen's  Bench  in  Ireland  for  tak- 
ing   affidavits    in    said    city    and 
liberty  and  county. 
Mahony,  Attorney,  28,  William  street. 
Ueceived  dOth  April  1844. 
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On  Tuesday,  February  13,  1844,  the  day 
after  the  verdict  in  the  O^Connell  Case,  Lord 
John  Russell,  in  moving  for  a  committee  of 
the  whole  House  to  consider  the  state  of  Ire- 
land, made  the  following  observations  on  the 
trial,  which  were  referred  to  in  Mr.  Justice 
Perrin's  judgment  refusing  the  motion  in 
arrest  of  judgment : 

'*  It  was  announced  some  time  ago,  in  adver- 
ting to  the  result  of  the  trial  which  has  become 
known  to-day,  that  Mr.  O'Connell  and  others 
were  to  be  indicted,  were  to  be  placed  at  the 
bar  of  a  court  of  justice,  for  endeavouring  to 
create  feelings  of  hostility  and  ill-will  among 
the  peo])le  of  Ireland  against  another  portion 
of  her  Majesty's  subjects — namely,  the  people 
of  England.  The  Crown  lawyers  in  Ireland — 
no  doubt  with  the  authority  of  the  Attorney 
General  and  Solicitor  General  in  this  country 
— thought  that  an  offence  against  the  law. 
Well,  you  prosecuted  the  parties,  you  had  a 
charge  in  your  favour  from  the  Chief  Justice — 
(cheers) — I  am  sajiug  nothing  of  that  charge 
at  present — a  verdict  was  delivered  by  a  jury 
in  your  favour.  I  am  only  saying  that  in  the 
opinion  of  the  government,  both  as  a  govern- 
ment and  as  lawyers — such  of  them  as  belong 
*to  the  law — that  was  a  grave  offence,  for  which 
it  was  right  to  bring  men— ay,  and  eminent 
men — to  the  bar  of  a  Court  of  Justice.  Why, 
sir,  are  there  no  persons  who  have  done  this, 
just  reversing  the  words  Ireland  and  England  ? 
(Cheers  from  the  Opposition  side.)  Have 
there  been  no  persons  who  have  endeavoured 
to  create  among  the  people  of  England  feelings 
of  hostility  and  ill-will  towards  the  people  of 
Ireland,  and  who  have  acted  in  that  sense  con- 
trary to  the  recommendation  of  the  two  Houses 
of  Parliament,  that  the  two  countries  should  be 
bound  by  reciprocal  ties  of  affection — mind, 
not  bound  by  affection  on  the  part  of  Ireland 
which  was  to  be  returned  by  England  with 
feelings  of  hostility  and  ill-will  to  the  people  of 
the  other  country — but  by  reciprocal  ties  of 
affection  ?  Why,  is  there  no  person  in  this 
country  who  has  endeavoured  to  excite  feelings 
of  hostility  and  ill-will  in  the  minds  of  the 
people  of  this  country,  by  calling  the  people  of 
Ireland  aliens,  by  affixing  to  them  that  term 
which  belongs  properly  only  to  those  who  are 
found  out  of  the  Queen's  allegiance,  and  which 
is  used  for  the  purpose  of  depriving  them  of 
privileges  which  are  enjoyed  by  the  people  of 
England  ?  I  ask,  what  has  been  done  to  that 
person?  Has  the  Attorney  General  prose- 
cuted him  at  the  bar  of  the  Court  of  Queen's 
Bench.  (Cheers,  and  laughter.)  Have  we 
had  a  speech  of  eleven  hours  from  the 
Attorney  General  showing  the  enormity  of 
his  offence  ?  No,  there  is  an  answer  to  that — 
because  it  is  supposed  that  the  words  were 
spoken  in  Parliament,  and  that  the  privileges 


of  Parliament  protected  him  from  the  conse- 
quences. But  is  that  person  deprived  of  the 
confidence  of  the  Crown,  and  has  he  been  in 
any  way  marked  as  one  not  deserviug  to  be 
admitted  to  that  confidence?  (Cheers.)  On 
the  contrary,  in  the  highest  place  in  the  Sove- 
reign's councils,  at  the  head  of  the  magistracy 
and  law  of  England,  stands  that  person  to 
direct  a  prosecution  against  Mr.  O^Con- 
nell  for    having    excited   feelings     of   ill-will 

among  the    people  of    Ireland. 

Immense  meetings  took  place  in  Ireland,  at- 
tended, according  to  the  indictment  which  has 
lately  been  framed  against  the  leaders,  by  be- 
tween three  and  four  millions  of  people.  They 
may  have  been  more,  but  not  less  than  between 
three  and  four  millions  are  believed  to  have 
attended  at  those  meetmgs,  asking  for  a  repeal 
of  the  union,  and  coming  to  resolutions,  without 
reference  to  this  house,  without  making  any 
appeal  to  this  house,  that  repeal  was  a  measure 
upon  which  they  had  set  their  hearts.  Was  not 
this  an  alarming  symptom  ?  I  say  alarming*  not 
with  regard  to  the  particular  individuals  who 
might  be  brought  to  justice,  but  was  it  ^ot 
alarming  that  a  great  portion  of  the  population 
of  Ireland  should  be  discontented,  and  that  more 
than  forty  years  after  the  enactment  of  the  union 
their  situation  should  be  so  dreadful,  that  nothing 
but  a  repeal  of  that  act  could  give  them  satis- 
faction ?  But  people  made  various  speechei$,  and 
offered  different  opinions  upon  the  conduct  of 
the  government.  Some  said  that  the  meetings 
were  clearly  illegal,  that  they  were  accompanieid 
with  circumstances  of  illegality,  and  that  the 
government  would  at  once  issue  a  proclamation 
to  prevent  such  meetings ;  other  men  said  that 
such  would  be  a  very  unwise  course — that  if  the 
meetings  were  allowed  to  continue,  the  mere 
assemblage  of  numbers  of  people  would  produce 
no  very  considerable  effect,  and  that  the  leaders 
would,  in  a  short  time,  be  compelled  either  to 
desist,  or  would  be  driven  to  some  steps  which 
would  be  clearly  illegal,  and  then  that  the 
government  could  proceed  against  them.  Such 
were  the  various  speeches  that  were  made.  The 
government,  however,  took  neither  one  course 
nor  the  other.  They  dismissed  some  twenty  or 
thirty  magistrates  in  a  most  strange  way.  The 
Lord  Chancellor  of  Ireland  had  declared  to  cer- 
tain gentlemen  who  were  in  the  commission  of 
the  peace,  that  they  could  not  continue  to  hold 
that  commission  because  they  professed  repeal 
opinions,  and  had  attended  repeal  meetings,  and 
that  ai^er  a  declaration  made  by  a  member  of 
the  House  of  Commons — whidi,  as  appeared 
last  night,  could  only  be  known  to  the  Chan- 
cellor  by  a  breach  of  the  privileges  of  this  house 
— it  was  incumbent,  it  seems,  on  the  magistracy 
to  know  of  proceedings  with  which  they  could 
be  acquainted  only  by  a  breach  of  those 
privileges.    The  magistracy   of   Ireland   were 
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never  informed  that  the  Times,  or  the  Morning 
Chronicle,  or  the  Morning  Herald  were  the  offi- 
cial documents  of  this  house.  They  could  not 
have  dreamt  of  such  an  innovation  upon  its  con- 
stitution ;  but  still  that  was  the  law  declared  by 
the  Lord  Chancellor ;  and  because  the  magis- 
trates did  not  mind  what  they  read — that  not 
being  a  formal  communication  by  message,  but 
a  declaration  by  a  member  of  the  house — and 
because  they  did  not  refrain  from  expressing 
any  opinion  contrary  to  his,  he  btring  a  minister 
of  the  Crown,  they  iiere  deprived  of  their 
commission.  This,  indeed,  had  not  the  effect 
of  diminishing  the  numbers  attending  at  the 
meetings,  or  the  frequency  with  which  they 
were  held.  It  had  only  the  effect  of  making 
some  exceedingly  angry,  and  depriving  the 
people  of  those  in  whom  they  had  confi- 
dence among  the  magistracy — in  whom  there 
was  not  too  much  confidence  already — instead 
of  rescuing  the  magisterial  bench  from  the 
odium  and  distrust  which  formerly  attached  to 
it.  The  meetings  were  allowed  to  continue 
from  March  till  October,  and  suddenly — early 
one  morning — the  Lord  Lieutenant  and  the 
Lord  Chancellor  landed  at  Kingstown,  and  the 
meetings,  which  had  been  till  then  undisturbed, 
were  suddenly  put  down  by  proclamation,  and 
a  new  course  was  suddenly  resolved  upon. 
Amidst  the  calm  in  which  the  meetings  had  been 
held  arose  an  unexpected  storm  of  proclama- 
tions. One.  remarkable  circumstance  attended 
the  issuing  of  the  proclamation.  There  had 
been  a  meeting  held  at  Donnybrook,  near 
Dublin.  There  was  then  to  be  another  meeting 
held  in  the  neighbourhood  of  Dublin.  It  was  at 
a  place  called  Clootarf.  The  announcement  as 
to  the  holding  of  the  Clontarf  meeting  was  very 
ffeneraL  Great  preparations  were  made  for  it. 
There  had  been  even  a  discussion  in  the  cor- 
poration as  to  whether  persons  going  through  the 
streets  to  the  proposed  meeting  might  not  cause 
an  interruption  to  divine  service.  All  these  things 
were  said,  were  done,  in  preparation  for  the 
meeting ;  and  yet  no  proclamation  was  issued, 
no  in^mation  was  given  as  to  the  illegality  of 
the  proposed  meeting.  But  on  a  Saturday  after- 
noon— (loud  cheering) — ^yes,  on  a  Saturday 
afternoon  —  the  meeting  being  fixed  for  the 
Sunday  morning,  there  appeared  this  proclama- 
tion. (Loud  cheers.)  I  say,  sir,  that  those 
who  issued  that  proclamation  are  highly  repre- 
hensible for  the  time  at  which  they  issued  it. 
(Hear.)  I  do  not  say — I  do  not  believe-^I 
should  be  sorry  to  cast  the  imputation — that 
those  who  issued  that  proclamation  did  so  in  the 
hope  that  there  would  be  bloodshed  at  the  Clon- 
tarf meeting.  (Clhecrs.)  But  this  I  do  say, 
that  they  acted  with  a  negligence  and  with  a 
carelessness  that  showed  that  they  did  not  set  a 
sufficient  value  on  the  life  and  the  blood  of  the 
people.  (Cheers.)  ITiey  stationed  troops  at 
all  the  avenues  to  this  meeting,  they  had  them 
posted  at  all  the  places  leading  to  it,  they  had 
them  in  all  the  fields  around  it.  What  was  to 
prevent  the  people,  coming  up  in  crowds  to  the 
place  of  meeting,  and  unaware  of  this  proceed 
ing  on  the  part  of  the  Privy  Council  of  Ireland, 
from  entering  into  a  conflict  with  the  troops — 
from  some  haphazard  disturbances  taking  place 


between  large  masses  of  the  multitude  of  the 
people  coming  upon  some  five  or  ten  of  the 
soldiers,  who  might  afterwards  be  aided  by  their 
comrades  ?  What,  I  ask,  was  there  to  prevent 
such  an  occurrence  ?  What  but  the  exertions 
of  Mr.  G'Connell  and  his  followers?  Or  what 
but  their  exertions  in  sending  to  every  part  of 
the  adjoining  country,  for  the  purpose  of  pre- 
venting such  a  calamity?  (Hear,  hear.)  It 
was  not  the  care  of  this  protecting  government — 
(cheers) — it  was  not  the  care  that  the  Queen's 
Lord  Lieutenant  showed  as  to  the  lives  and 
persons  of  her  Majesty's  subjects.  (Cheers.) 
It  was  the  care  of  a  lew  irresponsible  individuals 
in  sending  round  their  friends,  and  proclaiming 
to  the  people  not  to  meet  at  Clontarf;  and  it  is 
said  that  one  of  those  individuals  —one  after- 
wards under  prosecution — became  a  martyr  to 
his  exertions  in  the  cause  of  peace.  With  re- 
gard, then,  to  these  proceedings,  it  is  necessary 
that  this  house  should  inquire.  It  is  necessary 
to  ascertain  by  inquiry — (hear) — by  a  close  and 
searching  inquiry — (cheers) — how  and  why  it 
was  that  that  which  was  public  to  all  the  world 
was  not  known  to  the  Lord  Lieutenant  and  his 
Privy  Council  until  twenty -four  hours  before 
the  time  appointed  for  the  meeting,  and  how, 
too,  it  was  that  they  were  so  late  in  issuing 
their  proclamation  against  this  meeting. 
(Hear,  hear.)  I  am  not  one  of  those  who  dis- 
approve of  prohibiting  meetings  which  may  be 
illegal,  or  which,  by  their  multitudinous  attend- 
ance^ may  end  in  forcible  intimidation.  I  do 
not  think  that,  if  at  the  commencement  of  these 
proceedings — if,  at  the  time  that  these  large 
meetings  were  begun  to  be  held,  there  had  been 
a  proclamation  issued  setting  forth  that  the 
Lord  Lieutenantt  declared  that  the  meeting  in 
such  immense  numbers  was  dangerous  to  the 
public  peace,  and  calling  upon  Mr.  O'Conneil 
and  the  rest  to  refrain  from  holding  such 
meetings — I  do  not  think  that  such  a  pro- 
ceeding would  have  been  a  wrong  course  to 
adopt;  and  I  do  not  think  that  it  would 
have  been  disobeyed  by  Mr.  0*ConnelL  (Hear, 
hear.)  For,  let  the  government  recollect 
who  is  the  man  they  have  triumphed  over,  in 
sending  Mr.  O^Connell  to  g:iol.  In  disiy>prov- 
iug  of  the  language  which  he  held  of  late,  let 
them  not  forget  that,  on  more  than  one  occasion, 
he  was  the  person  to  preach  peace,  and  dissuade 
others  from  violent  conduct.  When  I  held  office 
I  was  anxious,  for  instance,  to  see  the  course 
which  Mr.  O^Connell  would  pursue  on  the  out- 
break in  Canada.  That  was  an  outbreak  by 
Roman  Catholics,  and  I  \^'as  anxious  to  see  the 
course  that  Mr.  G'Connell  would  pursue  on  the 
occasion.  Mr.  G'Connell  held  up  to  odium  the 
conduct  of  the  insurgents  in  Canada,  and  he 
told  the  Homan  Catholics,  whose  confidence  he 
possessed,  not  to  follow  the  example  of  the 
Canadians.  (Hear,  hear,  hear.)  I  looked,  too, 
with  some  anxiety,  to  see  what  would  be  the 
course  pursued  by  Mr.  G'Connell  when  the 
Chartists  occasioned  a  necessity  for  the  adop- 
tion of  precautions.  I  saw  that  on  that  occasion 
Mr.  GConnell  told  the  Irish  people  to  abstain 
from  all  connection  with  the  Chartists ;  he  abused 
the  Chartists,  as  they  sought  to  obtain  their 
end  by  means  of  physical  force.    The  result 
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of  physical  force,  he  said,  was  not  justifiable, 
and  he  dissuaded  the  Irish  people  from  all  alli- 
ance and  junction  with  the  Chartists.  (Hear, 
hear.)  There  -was  another  question,  too,  in  which 
^lr.O*ConM«//took  a  prominent  part  ;  it  was  the 
question  with  regard  to  the  trades*  unions. 
Mr.  O*  Connelly  in  opposition  to  them,  exposed 
himself,  he  exposed  his  popularity,  and  I  beliere 
he  exposed  even  his  life,  with  h  view  of  discour- 
aging the  movement  of  the  trades*  unions. 
(Hear,  hear.)  I  say,  sir,  these  are  things  which 
a  wise  government  would  take  into  its  consider- 
ation— whether  multitudes,  over  which  Mr. 
0*Connell  had  an  ascendency,  whatever  might 
be  the  language  he  held  to  them — ^yet  that  when 
such  a  multitude  were  discontented,  when  it  was 
obvious  that  there  were  so  many  grievances 
rankling  in  the  minds  of  Irishmen — whether 
there  was  not  some  safety  for  a  government  that 
a  person  who  headed  that  movement  should  be 
a  person  of  peace,  and  one  who  would  dissuade 
by  the  strongest  language  the  resort  to  physical 
force.  (Hear,  hear.)  I  should  have  said  that 
after  the  meeting  at  Clontarf — after  the  procla- 
mation putting  down  the  Clontarf  meeting — 
singular  as  it  was,  the  government  having  taken 
no  step  till  the  end  of  the  meetings ;  still  they 
might  then,  and  with  great  propriety ,  have  ceased 
and  waited  until  Mr.  O^Connell  had  proceeded 
to  some  step  too  dangerous  to  be  left  unpunished 
or  unreproved.  They  thought  it  better,  how- 
ever, to  resort  to  a  prosecution.  (Hear,  hear, 
hear.)  And  what  was  the  prosecution  for  ?  It 
was  for  all  those  meetings  which  'they  had 
allowed  to  pass — it  was  a  prosecution  for  all 
those  acts  of  which  they  had  taken  no  notice. 
(Cheers.)  It  was  a  prosecution  for  articles  in 
newspapers  which  might  have  been  proceeded 
against  as  seditious  libels.  (Hear.)  It  was  a 
prosecution  for  acts  which  had  been  going  on 
for  nine  months  ;  and  it  appears  that  among  the 
persons  prosecuted,  was  one  who  at  a  late  period, 
along  with  others,  had  joined  in  meetings  to 
which  he  might  well  have  supposed,  after  the 
supine  conduct  of  the  government,  nothing 
illegal  could  have  attached,  and,  bcdng  a  re- 
pealer in  opinion,  he  might  with  safety  join. 
(Hear.)  But  in  what  way  were  the^  prose- 
cuted? It  was  not  for  taking  part  m  separ- 
ate meetings,  but  it  was  a  prosecution  for 
a  conspiracy— (hear,  hear) — ^a  species  of  prose- 
cution which  reminds  one  of  nothing  so  much — 
I  believe  every  one  is  reminded  of  the  same 
period  by  it — a  prosecution  which  reminds  one 
of  nothing  so  much  as  the  prosecutions  against 
Home  Tooke  and  Hardy,  instituted  at  the  com- 
mencement of  the  war  of  the  French  revolu- 
tion. Various  acts,  extending  over  a  period  of 
nine  months — a  coarse  which  I^rd  Erakine,  in 
his  celebrated  speech,  so  much  objected  to — all 
the  acts  were  brought  to  bear,  to  prove  that 
there  was  a  conspiracy  to  obtain  the  same  end, 
and  to  reach  it  by  illegal  m^ans ;  yet  what 
were  these  means?  Meetings  that  had  been 
left  unreproved  and  unrebuked.  (Hear.)  I 
have  read  with  great  attention  the  able,  »nd  I 
may  fay  the  temperate,  speech  of  the  Attorney 
General;  and  I  have  read  also  the  able  and 
the  temperate  speech  of  the  Solicitor  General^ 
and  the  able,  but  by  no  means  the  temperate. 


charge  of  the  Chief  Justice — (hear,  heftr) — and 
I  own  that  this  point  is  not  made  out  from  any 
one  of  them«     Either  the  meetings  were  legal 
and  innocent,  or  the  meetings  were  illegal  and 
criminal.     If    they  were  le^al  and  innocent, 
how  can   many  legaX    and  innocent  meetings 
form  a  crime  ?    Or  if  they  were  illegal   and 
criminal,   why,  for   nine    months,    were    they 
allowed  to  pass  unreproved  ?     (Cheers.)     Why 
was  not  the  extreme  power  of  the  law  put  in 
force?     (Hear.)     It  was  not,  surely,  that  yoa 
were  under  the  expectation  that  the  meetings 
would  cease.      It  was  not,  surely,  that    Mr. 
O^  Connelly  having  declared  that  repeal  wus  his 
object,  would  desist  from  his  exertions  to  pro- 
cure it.    Some  say  that  the  meaning  of  this 
apathy  was,  that  you  had  not  force  siSScient  to 
enable  you  to  suppress  these  meetings.    It  is  im- 
possible to  believe  that  such  can  be  the  reason. 
It  is  impossible  to  believe  that  you  would  seek  to 
entrap  men,  that  you  would  have  the  cruelty  to 
let  them  form  the  opinion  that  they  were  doing 
what  was  correct,  that  you  would  let  them  thu^ 
go  on,  to  answer  your  own  purposes,  and  at  last 
sweep  them  all  into  one  net  for  the  sake  of  a 
criminal  conviction,  and  this,  too,  for  acts  which 
you  yourselves  had  left  so  long  nnpunished. 
(Hear,  hear.)     These  are,  then,  grave  questions 
— (hear,  hear) — questions    on  which   we    are 
entitled  to  examine  the  conduct  of  the  goTem- 
ment.   (Hear,  hear.)     There  is  something  more 
than  this — the  indictment  is  for  a  conspiracy. 
Though  I  do  not  profess  to  have  the  remotest 
knowledge  of  the  law,  yet  it  is  impossible  for 
me,  or  tor  anyone  who  has  read  the  various 
speeches  made  on  the  one  side  and  the  other, 
not  to  make  out  something  of  this  law  of  con- 
spiracy.   It  seems  that  the  law  of  conspiracy 
is  not  the  ancient  law  of  the  land.     According 
to  the  Chief  Justice,  it  appears  that  it  meant,  not 
what  it  was  in  the  common  language,  but  some- 
thing criminal:  but  it  dofs  not  appear  what  it  is 
by  statute.     It  is  what  Mr.  Bentham  once  called 
judge-made  law.    According  to  the  statement 
of  the  Chief  Justice,  it  is  this — but  I  shall  not 
detain  the  house  by  reading  the  extract.    It  was 
in  substance,  that  in   Hawkins'  pleas  of    the 
Crown  it  was  stated,  in  the  notes  to  the  last 
edition,  that  the  law  of  conspiracy  is  carried 
much  farther  than  it  used  to  he,  by  modern  de- 
cisions, and  it  was  stated  by  Lord  Ellenborough 
that  it  was  carried  quite  far  enough.    It  was, 
therefore,  not  the  ancient  law  of  the  land.    It 
w^  not  statute  law.    It  depended  upon  the 
decision  of  the  judges,  and  it  seemed  to  him 
that  the  greatest  caution  should  be  used,  lest 
such  a  law  should  be  used  for  the  oppression  of 
the  subject.    Occasionally  the  line  was  difficult 
to  distinguish  between  meetings  for  the  discus- 
sion of  political  subjects,  for  the  fair  discussion 
of  any  grievances  under  which  the  people  labour, 
and  those  that  might  be  styled  conspiracies. 
According  to  the  doctrine    laid   down,  there 
might  be  a  prosecution  against  any  persons 
belonging  to  an  association  on  a  chai^  of  con- 
spiracy.     Take    the    Anti- Corn-law    League. 
(Hear.)    I  would  suppose  there  being  a  scarcity, 
and  there  being  an  assembly  of  the  people, 
which  might  become  riotous,  and  if  the  event 
proved  so,  I  could  consider  it  quite  fair  that 
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they  sbonld  be  indicted  for  a  riot  and  seditions 
lan^age ;  but  then  to  say  that  there  should  be  an 
indictnaent  for  conspiracy  brought  against  Lord 
Westminster  and  Mr.  Jones  Loyd,  because  they 
belonged  to  the  League,  as  partners  in  the  con- 
spiracy— (hear,  hear) — and  yet,  according  to 
the  statement  of  the  law,  as  laid  down  in  Ire- 
land, I  see  nothing  to  prevent  the  law  officers  of 
the    Crown,  or   a  government  hostile  to  the 
League,  instituting  such  a  prosecution — (hear) 
—or,   if  the  government  happened  to"  be  the 
other  way,  I  do  not  see  why  they  might  not 
indict  the  agricultural  meetings.    (Laughter.) 
These    anti-League    meetings    have    a   rent. 
(Laaghter.)    There  is  a  special  corn-law  rent, 
as  well  as  the  rent  derived  from  the  corn-laws. 
(Hear,  hear,  and  laughter.)    But,  then,  '!|hat  is 
the  security  against  such  proceedings  being  in- 
stituted?   I  have  ah-eady  admitted  that  meet- 
ings  may  be  so  great  and  so  tumultuous  that  it 
may  be  necessary  for  the  government  to  indict 
the  p>erson8  attending  them  for  a  conspiracy,  as 
well  as  for  being  present  at  an  illegal  meeting. 
But  then  observe  the  difiFerence ;  me  language 
of  the  parties  may  determine  the  character  of 
the  meeting.    The  proof  of  illegality  is  plain 
and  distinct ;  but  in  a  conspiracy  everything  is 
inrolved  and  intricate — everything  is  mixed  up 
— ^the  law  and  the  fisicts  are  at  such  a  distance 
from  each  other,  that  it  requires  the  utmost 
clearness  of  head,  the  utmost  clearness  of  under- 
standing, and  the  utmost  integrity  of  mind,  to 
enable  a  person  to  arrive  at  a  sound  and  proper 
judgment.    It  is  obvious  that  such  a  law  may 
be   made  an  instrument  of  great  oppression. 
There  is  but  one  remedy  for  it— it  is  that  which 
was  found  in  the  case  of  Hardy  and  Home 
Tooke.    The  remedy  is  in  the  fair  and  impartial 
trial  by  jury.     (Loud  cheers.)    In  this  country 
we  need  never  fear.     (Hear,  hear,  and  cheers.) 
I  put  the  supposed  case  of  a  person  for  a  fair 
exercise  of  fur  discussion  being  brought  to  trial 
here  for  conspiracy;  why  is  it  that  he  has  no 
reason  to  fear  any  government,  however  arbi- 
trary ?    Because  the  barrier  of  a  jury  stands  be- 
tween him  and  tyranny.  (Loud cheers.)  Because 
that  barrier — ^a  jury  of  fair  and  impartial  men — 
will  protect  the  subjects  of  this  realm,  will  protect 
Englishmen  in  the  exercise  of  their  rights.     It 
will  act  as  their  shield — as    their    protection 
against  an  indictment  for  conspiracy.    (Cheers.) 
I  now  come  back  to  that  of  which  I  have  already 
spoken — the  statement  of  Sir  Michael  0*Loghlen 
that  it  was  the  practice  since  the  union  to  strike 
off  all  Catholics,  to  "put  by  "  Boman  Catholics 
and  Liberal  Protestants  from  a  jury.    I  beg  to 
recall  to  yonr  mind  the  general  distrust  to  the 
administratibn  of  justice  which  was  engendered 
by  such  a  partial  proceeding,  and  now  I  ask  of 
the  house  to  see  what  has  just  taken  place  in 
Ireland.     (Hear,  hear.)     An  accident,  it  seems, 
occurred  in  the  making  out  of  the  list  of  jurors. 
According  to  an  affidavit,  it  occurred  m  the 
Recorder's  office ;  and,  instead  of  the  general 
l^t  of  jurors  that  ought  to  have  been  made  out, 
there  was  a  list  from  which  sixty  names  had 
been  omitted. 

Mr.  Shaw  said  it  was  not  stated  on  affidavit 
that  sixty  names  had  been  omitted. 

Lord  Jonir  Kussbll  :  It  is  not  stated  on  an 


affidavit !  I  see  it  so  stated  in  the  challenge  to 
the  array.  This  is  said  by  the  traversers: 
"  But  the  said  John  O'Connell  says  that  the 
said  Recorder  did  not,  as  by  said  statutable  en- 
actments is  directed,  cause  to  be  made  out  from 
said  several  last-mentioned  lists  one  general  list 
containing  the  names  of  all  persons  whose 
qualification  had  been  so  allowed,  arranged 
according  to  rank  and  property  ;  nor  did  the  said 
Recorder  thereupon  or  at  all  deliver  such  general 
list  containing  such  names  to  the  clerk  of  the 
peace,  to  be  fairly  copied  by  said  clerk  of  the 
peace  in  the  same  order  as  by  the  said  statu- 
table enactments  is  directed,  but,  on  the  contrary 
thereof,  neglected  so  to  do;  and  the  said  John 
(yConnell  further  says  that  a  certain  paper  writ- 
ing, purporting  to  be  a  general  list  purporting  to 
be  made  out  from  such  several  lists  so  corrected, 
allowed,  and  signed  as  aforesaid,  was  illegiiUy 
and  fraudulently  made  out  for  the  purpose  and 
with  intent  of  prejudicing  the  said  John  O'Con' 
nell  in  this  cause  by  some  person  or  persons  un- 
known ;  and  the  said  John  O^Connell  says  that 
the  said  list,  purporting  to  be  such  general  list 
as  aforesaid,  did  not  contain  the  names  of  all 
the  persons  whose  qualification  had  been  allowed 
upon  the  correcting;,  allowing,  and  signing  of 
said  lists  as  aforesaid,  by  the  said  Recorder,  but 
omitted  the  names  of  divers,  to  wit  sixty,  per- 
sons whose  qualification  respectively  to  be  on 
said  list  had  been  so  allowed,  as  aforesaid,  by 
said  Recorder,  which  said  several  persons  whose 
names  were  so  omitted  are  as  follows.*'  That 
was  the  allegation  on  the  challenge  to  the  array, 
and  the  right  hon.  gentleman  has  contradicted 
me  as  to  a  fact  which  was  admitted  by  the 
Attorney  General  and  the  law  officers,  by  the 
demurrer  of  the  Attorney  General,  made  out.  I 
shall  be  glad  to  find  that  sixty  p<»rsons  were  not 
omitted.  It  is  stated  by  this  that  pome  twenty- 
seven  persons  were  omitted,  and  it  is  stated  by 
Mr.  &Connell  that  twenty-five  out  of  those 
twenty-seven  were  Roman  Catholics,  that  is  a 
greater  proportion  than  is  to  be  found  in  the 
original  list,  or  as  it  was  finally  made  out.  It  is 
stated  therein,  in  the  legal  manner  I  suppose, 
that  it  was  done  fraudulently ;  but  I  am  not 
aware  that  any  person  is  charged  with  fraud.  I 
suppose  that  it  was  done  quite  innocently,  and 
without  any  bad  intention.  But,  supposing 
there  was  that  imperfection,  then  I  think  it 
should  have  been  the  care  of  the  government  law 
officers,  and  of  the  government  itself,  that  they 
should  gain  no  advantage  by  it.  (Hear.)  It 
did  so  happen,  then,  that  of  the  forty-eight 
names  that  had  been  chosen,  there  were  only  ten 
of  those  persons  that  were  Roman  Catholics,  and 
it  happened  that  it  having  been  the  former  cus- 
tom always  to  leave  out  Roman  Catholics  and 
Liberal  Protestants,  that  those  ten  Roman 
Catholics  and  two  Protestants  were  struck  out 
by  the  solicitor  for  the  Crown.  (Hear,  hear.) 
It  does,  sir,  appear  to  me  that  such  a  fact  of 
itself  deprives  the  whole  of  these  proceedings 
of  any  weight  or  value.  (Loud  cheers.)  I  can 
understand,  if  the  object  had  been  to  obtain  a 
jury  to  convict — if  it  had  been  the  practice  which 
a  violent  person  might  adopt  for  the  purpose  of 
sustaining  a  private  right  to  obtain  a  jury  to 
suit  his  purpose — I  could  then,  and  in  such  a  case. 
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understand  snch  a  coarse  being  taken.  It  is  of 
snch  a  coarse  Mr.  Kemmis  gare  this  testimony  in 
the  year  1 839 :  "  In  consequence  of  some  of  the 
lists  in  your  district  not  being  properly  made, 
the  sheriff  selects  whom  he  thinks  fit  to  put 
npon  the  jury  ? — That  is  so.  Is  not  that  pack- 
ing a  jury  ? — No.  I  cannot  call  it  packing  a 
jury.  Packing  a  jury  is  a  diflferent  thing.  It 
is  putting  a  jury  to  acquit  or  convict."  If, 
then,  the  object  here  had  been  to  put  a  jury 
into  the  box  to  acquit  or  to  convict,  I  could  un- 
derstand the  course  adopted  ;  but  where  there  are 
ten  Roman  Catholics  out  of  forty-eight,  and  the 
Crown  proceeds  to  try  men,  all  of  whom,  with 
the  exception,  I  believe,  of  Mr.  Steele,  were 
Roman  Catholics,  and  then  the  Crown  strikes 
out  every  Roman  Catholic  on  that  list,  it  seems 
to  make  sure  that  the  people  of  Ireland  wiU 
think  that  the  jury  was  made  and  packed  for 
the  purpose  of  a  conviction,  and  that  those 
accused  have  not  had  a  fair  and  impartial  jury. 
(Cheers.)  I  could  understand  the  objection 
that  might  have  been  made  if  those  persons, 
whether  Protestants  or  Roman  Catholics,  had 
contributed  to  the  fands  of  the  Association. 
This  might  be  a  proper  objection  to  them.  It 
might  be  said,  "It  is  not  because  you  are  a 
Roman  Catholic,  you  are  to  be  left  on  a  jury : 
your  being  so  does  not  entitle  you  more  than 
any  other  man  to  be  there."  But  then,  with 
regard  to  two  of  those  persons  who  have  been 
struck  off,  there  is  an  affidavit  that  two  of  them, 
and  there  is  the  affidavit  made  by  one  of  them, 
that  he  was  not  a  member  of  the  Repeal  Asso- 
ciation, and  never  had  been  a  subscriber  to  its 
funds.  If  that,  then,  be  so,  I  collect  that  these 
two  were  left  out  because  they  were  Roman 
Catholics.  (Hear,  hear.)  If,  then,  these  two 
weie  left  out  because  they  were  Roman  Catho- 
lics, the  conolusion  is  that  the  other  eight, 
whether  subscribers  or  not  to  the  repeal  funds, 
would  have  been  equally  omitted.  (Hear, 
hear.)  The  Crown,  therefore,  having  obtained 
a  jury  fix)m  which  it  took  care  that  every 
gentleman  of  the  Roman  Catholic  religion 
should  be  excluded,  proceeded  with  the  trial. 
With  regard  to  these  proceedings,  you  must  be 
familiar  with  them,  and  I  have  already  stated 
that  I  did  not  mean  to  enter  upon  them.  With 
respect  to  the  conduct  of  the  Attorney  General 
I  have  nothing  to  say,  with  the  exception  of 
the  circumstance  that  has  already  been  alluded 
to  in  this  house ;  and  I  do  so,  not  for  the  pur- 
pose of  making  an  attack  on  him,  but  rather 
with  reference  to  his  conduct  by  others.  In  a 
court  of  justice,  when  the  judges  were  just 
about  to  enter,  when  the  whole  majesty  of  jus- 
tice surrounded  them,  he  had  so  far  lost  his 
presence  of  mind  and  command  of  temper  as  to 
send  a  challenge  to  another,  inviting  him  to  a 
breach  of  the  peace.  It  was  said  by  the  govern- 
ment that  such  conduct  was  excusable,  because 
he  was  subjected  to  imputations,  and  it  was 
said  by  another  that  he  was  not  to  be  con- 
sidered so  much  as  the  counsel  in  the  cause, 
but  as  a  political  party — that  he  felt  that 
the  government,  of  which  he  was  the  servant, 
was  involved  upon  this  occasion,  and  there- 
fore he  felt  a  peculiar  interest  in  their  suc- 
cess, and  departed  from  the  proper  conduct 


which  should  be  observed  on  that  occasion.  If 
this  were  a  sufficient  excuse  for  the  Attorney 
General  in  having  acted  so  outrageously,  I  ask, 
is  there  to  be  no  excuse  for  the  Roman  Catholics, 
who  for  year  after  year  have  been  subjected  to 
the  grossest  imputations — upon  whom  the  most 
violent  attacks  of  every  kind  have  been  made 
as  Roman  Catholics — whose  priests  have  been 
called  **  demons,"  and  who  have  found  them- 
selves denounced  as  "barbarians"  and  **New 
Zealanders  "  ?  (Cheers.)  CJan.  you  think  the 
Irish  Attorney  General  excusable  for  his  ex- 
treme loss  of  temper,  and  not  be  persuaded  that 
some  allowance  should  be  made  for  the  warmth 
and  zeal  of  those  who  use  language  going  to 
the  extreme  of  the  fair  bounds  of  discussion,  if 
not  beyond  it,  in  resentment  of  such  imputations  ? 
(Hear.) 

Sir  James  Graham,  in  the  course  of  his 
reply  to  Lord  John  Russell :  To  say  abso- 
lutely that  the  Oown  should  not  order  per- 
sons to  stand  by,  would  amount  to  a  denial 
of  justice.  Nothing  has  been  more  striking 
in  the  course  of  the  present  session  than  the 
general  approbiition  (I  partake  in  the  feeling, 
and  I  rejoice  to  see  it  pervades  in  the  House) 
bestowed  on  my  hon.  and  learned  friend  the 
Attorney  General,  no  less  for  his  temper  than  for 
his  ability.  I  am  sure,  however,  my  hon.  and 
learned  firiend  will  be  the  first  to  avow,  that  in 
the  honest  discharge  of  his  duty  he  has  found 
it  necessary  to  set  aside  jurors  to  no  inconsider- 
able extent.  I  cite  the  case  of  the  recent  trials 
at  Cardiff,  and,  if  1  am  not  mistaken,  at  a  trial 
where  the  right  of  the  prisoners  to  challenge 
was  allowed,  and  when  idl  the  jurors  were  set 
aside  on  the  part  of  the  Attorney  General,  the 
entire  panel  consisted  of  only  nine  jurors,  thirty 
or  forty  having  been  ordered  to  stand  by  on  the 
part  of  the  (>own.  Therefore,  the  House  will 
see  that,  with  respect  to  trials  of  this  description, 
even  where  the  administration  of  justice  is  not 
tainted  with  suspicion,  this  power  must  exist — 
to  be  exercised,  I  admit,  with  caution  and  for- 
bearance, subject  always  to  responsibility ;  but 
it  is  a  power  which,  unless  the  ends  of  justice 
are  to  be  defeated,  and  trial  by  jury  brought 
into  disrepute,  must  exist.  The  noble  Lord,  iHio 
is  generally  very  accurate,  fell,  as  it  appeared 
to  me,  into  some  misapprehension  on  this  matter, 
and  did  not  perceive  the  difference  between 
ordering  common  jurors  to  stand  by,  and 
striking  from  the  list  of  special  jurors.  Now,  I 
am  not  aware  that  the  rule  in  Ireland,  with 
regard  to  ordering  jurors  to  stand  by,  is  the  rale 
of  Sir  Michael  O^Loghlen,  but  I  am  sure  that 
the  statute  which  regulates  the  striking  of 
special  juries  is  an  Act  of  Parliament  which 
was  brought  into  the  House  by  Sir  Michael 
0*Loghlen,  Therefore,  the  law  in  Ireland  with 
regard  to  the  striking  of  special  jurors  is  a  law 
which  the  noble  Lord  cannot  impeach.  It  was 
brought  in  under  his  administration  by  a  very 
eminent  lawyer,  who  was  deeply  attached  to 
Liberal  opinions.  I  think  I  heard  the  hon* 
member  for  Taunton  say,  that  the  striking  of 
special  juries  was  a  matter  of  discretion ;  but, 
so  far  from  being  a  matter  of  discretion,  it  is 
tied  up  by  the  strictest  enactment.  The  special 
jury  in  the  case  in  question  was  taken  from  a 
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list  of  716  special  jurors.    Althoofh  it  inter- 
rupts that  part  of  the  case  with  which  I  am  now 
dealing,  I  wiU*  in  passing,  observe,  that  from 
the  list  of  716  certain  names  were  omitted.  The 
noble  Lord  has  stated   that  60    names  were 
omitted,  and  he  relies  upon  a  statement  made 
in  the  Court  of  Queen's  Bench  in  Ireland.    I 
am  told,  and  I  believe  it,  that  that  statement 
is  a  great  exaggeration,  that  nothing  like    60 
names  were  omitted — I  believe  not  half  that 
number.    But  be  that  matter  as  it  may,  it  has 
never  been  contended  ouV  of  this  House,  nor  as 
yet  has  it  been  contended  within  it,  that  Her 
Majesty's  Government  is  responsible  for  that 
omission.  The  right  hon.  gentleman,  the  Recorder 
of  Dublin,  is  present.    In  the  course  of  the 
debate,  I  have  no  doubt  he  will  give  a  more 
detailed  explanation  of  what  occurred  than  I 
can  possibly  do  ;  but,  as  I  have  stated,  it  is  a 
great  exaggeration  to  say  that  60  names  were 
omitted.    I  deeply  regret  the  omission,  and  am 
sorry  to  feel  with  the  -  noble  Lord  that  some 
prejudice  has  been  created  by  it  to  the  adminis- 
tration of  justice,    llie  statement,  however,  was 
an  exaggeration,  and  the  House  will  see,  if  the 
number   be  only  30,  as  I  believe  it  to  be,  or 
somewhat  less,  it  is  hardly  possible,  considering 
that  that  30  was  composed  partly  of  Boman 
Catholics  and  partly  of  Protestants,  that  in  a 
list  of  716,  from  which  48  names  are  to  be 
drawn  by    ballot,    any    great    and    important 
change  could  be  effected  in  the  result  by  the 
omission  of  a  number  so  small  in  proportion  to 
the  whole.     But  now,  sir,  I  proceed  to  the 
striking  of  the  jury.    The  House  will  observe, 
under  the  Act  of  Parliament,  it  is  prescribed 
that  the  parties  shall  strike  alternately.      In 
passing,  I  will  observe  what  was  remarkable — 
the  officer  of  the  Crown,   it   is  said,   struck 
Koman  Catholics,  the  striking  being  alternate ; 
it  is  worthy  of  observation,  the  traversers  struck 
off  no  Roman  Catholics,  but  Protestants  ex- 
clusively.    But  the  case  as  first  presented  to 
the  public  was  this — that  ten  Boman  Catholics 
had  been  struck  off  by  the  Crown,  not  because 
they  were  Repealers,  but  because  they  were 
Koman  Catholics ;  and,  with  regret  greater  than 
I  can  describe  to  the  House,  I  have  seen  that  a 
Dodv  the  most  respectable  among  my  fellow- 
subjects,  I  mean  the  English  Roman  Catholics, 
have  resented  this  striking  off  Catholics  from  an 
Irish  jury,  as  an  insult  offered  to  themselves, 
and  have  given  to  that  which  -was  a  matter  of 
politics  the  graver  character  of  religious  strife. 
I  saw  this  with  the  deepest  regret,  because  I 
know  the  suspicion  to  be  groundless.    But  now 
allow  me  to  call  the  attention  of  the  House  to 
the  degree  to  which  this  case  has  been  narrowed 
within  the  last  week.     It  stood  for  a  long  time 
that  ten  Roman  Catholics  were  struck  off  by 
the  Crown  because  they  were  Roman  Catholics, 
and  not  because  they  were  Repealers.      The 
noble  Lord  really  stated   a  part  of  the  case 
which  is  decisive  on  this   point.     Very   early 
that  accusation  was  taken  notice  of  in  the  Court 
of  Queen's  Bench,  and  it  was  urged  that  it  was 
most  desirable  that  the  traversers,  who  alone 
had  access  to  the  books  of  the  Repeal  Associa- 
tion,   should    verify    that    these    ten    Roman 
Catholics  were    not   members  of  the  Repeal 


Association,  and  one  of  the  counsel  undertook 
that  an  affidavit  should  be  filed,  negativing  the 
fact  of  their  connection  with  the  Association. 
If  I  mistake  not,  it  was  not  till  towards  the 
close  of  those  proceedings  that  this  affidavit  ap- 
peared, and  most  impoitant  it  was  ;  because  that 
affidavit  disclosed  the  fact  that  eight  out  of  the 
ten    Roman    Catholics  were  members   of  the 
Repeal  Association.  I,  therefore,  now  have  only 
to  show  the  motive  for  strikin((  off  the  other 
two.      I   cannot  believe  that  it  will  for  one 
moment  be  contended  that  the  Crown  was  not 
justified  in  keeping  any  name  off  the  jury  list 
because  they  were  Roman  Catholics,  even  though 
they  were  Repealers.    There  is  no  impeachment 
in  striking  off  persons  who  are  partiskns.  I  will 
put  a  most  simple  case.    If  in  a  fox-hunting 
country  [  were  to  bring  an  action  of  trespass 
against  the  master  of  the  hounds,  and  there  was 
a  largo  body  of  the  members  of  the  hunt  as 
special  jurors,  my  solicitor  would  not  act  with 
common   sense  if  he  did  not  strike  all  those 
gentlemen  from  the  jury.    Or,  if  I  brought  an 
action  in  resistance  to  a  claim  for  tithes,   he 
would  be,  wanting  in  ordinary  prudence  if  he 
did  not  strike  all  the  lay  impropriators  fVom 
the  jury.    It  is  not  a  question,  therefore,  which 
touches  the  honour  of  parties^  but  it  b  a  simple 
question.  What  are  their  strong  preconceived 
opinions  ?    And,  in  the  course  <?  this  debate,  I 
shall  be  astonished  if  any  gentleman  has  the 
rashness  to  contend  that  eight  Roman  Catholic 
members  of  the  Repeal  Association  ought  in 
justice  and  in  reason  to  have  been  left  on  the 
jury.     I  will  now  consider  the  case  of  the  two 
jurors  who  were  not,  according  to  the  statement 
of  the  solicitors  for  the  traversers,  members  of 
the  Association,  though  Roman  Catholics.  Their 
names  are  Michael  Dunn  and  William  Hendrick. 
1  hope  the  House  will  bear  with  me  while  I 
state  facts  intimately  connected  with  this  grand 
question — namely,  whether  it  were  the  wish  of 
Her  Majesty's  Government  to  administer  justice 
with  impartiality  in  Ireland,  and  without  dis- 
tinction of  class  ?  Dunn  resided  in  St.  Patrick's 
Ward  in  Dublin,  and  I  am  informed  that  there 
are  four  persons  of  that  name,  and  three  of 
them  had  signed  the  requisition  for  the  Repeal 
meeting  at  Tara,  and,  as  we  then  believed,  and 
as  we  still  believe,  Michael  Dunn^  the  brazier, 
who  is  the  person  I  am  now  speaking  of,  signed 
that  requisition.    He  has,  himself  made  an  affi- 
davit, in  which  he  has  negatived  the  fact  that 
he  is  a  member  of  the  Repeal  Association  ;  but 
he  has  not  negatived  the  fact  that  he  signed  the 
requisition  for  a  Repeal  meeting,  either  at  Tara 
or  in  his  own  ward.    I  will  now  state  another 
fact  to  the  House.    I  state  deliberately  that 
the  instructions  given  by  me  to  the  Irish  Govern- 
ment   with    respect    to    that  jury  were   most 
explicit.    It  was  in  the  power  of  Her  Mt^jesty's 
Government  to  have  tried  the  question  by  a 
common  jury.      In   that    case    the    traversers 
would  not  have  been  entitled  to  challenge  a 
single    name ;    whilst  Her  Majesty's  servants 
might  have  ordered  jurors  to  stand  by  without 
stint  or  limit.     By  taking  that  course  we  might 
have   gained  an  advantage,  but  we  felt  that 
such  a  course  would  be  in  violation  of  public 
opinion,  and  we  thought  it  would  be  unseemly 
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that  the  trayersers  should  be  precloded  from 
challeDging ;  we  thought  on  the  whole  it  was 
a  course  to  he  avoided,  and  we  directed  the 
Bervants  of  the  Crown  to  apply  for  a  special 
jury.  What  was  the  effect  of  that  ?  To  give 
to  both  parties  a  perfect  equality  of  riffht. 
Forty -eight  names  are  selected  by  lot,  and  that 
number  Is  reduced  to  twenty-four,  by  alternate 
strikes,  the  Crown  and  the  traversers  having  an 
equal  and  the  same  right,  and  the  number  being 
thus  reduced,  the  selection  of  twelve  from  the 
twenty-four  then  takes  place  by  ballot.  And  I 
would  beg  the  House  to  observe  that  it  is  not 
only  that  you  may  strike,  but  that  the  act  is 
imperative,  that  you  must  strike ;  and,  as  I  said 
before,  the  obvious  common  sense  rule  of  justice 
is,  that  each  party  should  strike  those  whom 
they  thought  had  prejudices  in  their  case  con- 
trary to  their  respective  interests.  Now,  I  will 
go  farther,  and  I  state  to  the  House  again,  most 
deliberately,  thut  the  instructions  of  Government 
were  not  to  strike  off  Roman  Catholics  because 
they  were  Roman  Catholics,  but  only  to  strike 
off  Roman  Catholics  in  circumstances  in  which 
the  duty  of  the  servant  of  the  Crown  would  have 
led  him  to  strike  off  any  other  person.  These 
were  the  instructions  that  were  given  by  the 
noble  Lord  TLord  Eliot) ^  and  I  do  not  say  that 
these  were  instructions  only,  but  I  am  satisfied 
that  to  the  best  judgment  of  the  persons  en- 
gaged they  were  fulfilled.  I  have  now  disposed 
of  nine  out  of  the  ten.  There  remains  the  tenth 
cane — that  of  Hendrick  ;  and  I  state  that  Hen- 
drick  was  believed  at  the  time  of  striking  the 
jury,  and  at  some  time  subsequent  to  that,  to  be 
a  Protestant.  It  would  be  a  dereliction  of  my 
duty  if  I  stated  to  the  House  the  reasons  for 
striking  off  Hendriek*$  name;  but  I  do  state 
most  positively  that  he  was  believed  to  be  a 
Protestant,  and  was  struck  for  grounds  having 
no  connection  whatever  with  religion.  I  will 
not  pursue  this  question  further,  but  I  can  con- 
scientiously state  that  nothing  was  so  opposite 
to  the  wish  of  the  Government  as  the  exclusion 
of  Roman  Catholics  from  the  jury  upon  account 
of  their  religion.  No  such  instructions  were 
given  ;  on  the  contrary',  instmctiuns  were  given 
to  avoid  such  a  course.  I  believe  they  were 
faithfully  fulfilled,  and  notwithstanding  the  pre- 
judice which  has  been  excited  on  this  subject,  I 
am  quite  satisfied  that  no  accusation  was  ever 
more  unfounded.  I  must  now  advert  to  one 
other  observation  of  the  noble  Lord,  with  re8))ect 
to  abstaining  from  prosecuting  those  meetings 
earlier,  which  were  held  to  promote  the  Repeal 
of  the  Union.  I  will  state,  on  the  part  of  the 
Government,  that  throughout  the  last  session  of 
Parliament  there  was  the  greatest  disinclina- 
tion to  interfere  with  the  right  of  petition ;  but 
we  regarded  those  meetings  with  anxiety ;  we 
believed  that  they  went  to  the  verge  of  the  law,  if 
they  did  not  trespass  beyond  it ;  they  were  very 
multitudinous,  the  language  used  at  them  was 
very  violent;  and  there  were  certain  circum- 
stances connected  with  them,  such  as  the  march 
ing  in  military  array  with  martial  music,  and 
other  accompaniments,  which  I  believe  brought 
these  meetings  within  the  definition  of  unlawful 
assemblies.  It  is  possible  that  some  of  those 
meetings  were  illegal.     But  what  is  that  admis- 


sion made  by  the  noble  Lord  ?  When  he  asks. 
Why  did  you  not  prosecute  ? — ^the  moment  we 
are  taunted  with  not  prosecuting— that  taunt 
implies  an  admission  that  the  acts  were  illegal. 
But  waiving  that,  I  contend  that  if  at  first  we  had 
prosecuted  for  attendance  at  some  one  of  these 
meetings,  for  some  speech  delivered  there,  or 
for  some  article  in  the  newspaper,  no  moral  im- 
pression would  have  been  produced,  and  it  is 
even  doubtful  whether  we  should  have  obtained 
a  conviction ;  and  hence  the  great  object  which 
the  Government  had  in  view,  viz.,  the  proving 
the  supremacy  of  the  law  over  the  leaders  in 
this  course  of  sedition,  would  not  have  been 
gained.  The  noble  Lord  has  had  experience 
with  me  upon  this  very  point  Lord  Grey't 
Government  did  try  to  prosacnte  the  editor  of  a 
newspaper — one  of  those  very  persons  now  pro- 
secuted— ^for  publishing  a  letter  of  Mr.  O'Con- 
neWs,  The  Government  obtained  a  conviction. 
Mr.  O^Connell,  though  his  name  was  to  the 
letter,  did  not  own  himself  the  author,  and  Mr. 
Barrett,  the  editor  of  the  paper,  was  condemned, 
and  was  sent  to  prison.  There  may  be  various 
opinions  as  to  whether  he  were  properly  treated. 
Mr.  (yConneU  himself  censured  the  coarse 
adopted,  and  characterised  it  as  mean  and 
shabby  in  the  extreme ;  and,  as  far  as  he  was 
himself  concerned,  I  think  perlmps  he  was 
right.  The  object  of  the  present  Government 
was  to  procure  the  punishment  of  the  '*  very 
head  and  front  of  the  offenders,"  and  by  pursu- 
ing the  course  Her  Majesty's  Government  have 
pursued,  not  by  dealing  with  particular  meetings, 
nor  particular  speeches,  nor  particular  para- 
graphs, but  allowing  the  whole  scheme  to 
develop  itself,  by  pursuing  that  course,  I  say,  we 
have  succeeded  in  proving  the  leaders  of  the 
scheme  of  agitation  guilty  dt  a  jury  fairly  con- 
stituted and  under  the  direction  of  a  unanimous 
bench.  (Hear.)  Yes,  not  before  a  single 
judge  sitting  at  oyer  and  terminer;  but  in  the 
most  solemn  manner,  by  trial  at  bar,  in  the 
metropolis  of  Ireland,  with  the  eyes  not  only  of 
Ireland,  but  of  the  whole  of  Great  Britain  fixed 
upon  every  stage  of  the  proceedings.  And  at 
the  same  time  we  have  the  acknowledgment  of 
the  gentlemen  opposite,  that  upon  the  whole  the 
Attorney  General  conducted  the  case  calmly  and 
temperately.  [Lord  J,  Russell  was  understood 
to  dissent.]  Well,  if  the  noble  Lord  doubts  the 
fact,  I  will  refer  him  to  the  speech  of  Mr. 
Whiteside  J  the  counsel  for  one  of  the  traTcrsers, 
in  which  he  compliments  the  Attorney  General, 
sa^ng  that  he  had  conducted  the  case  with  great 
faumess.  The  traversers  suggested  various 
delays  to  which  we  could  not  accede  ;  but  the 
moment  they  pleaded  we  offered  no  opposition 
to  any  reasonable  application  for  postponement. 
One  such  application  they  did  make,  grounded 
upon  the  imperfect  state  of  the  jury  list,  and 
Her  Majesty's  Government  did  consent  to  a  post- 
ponement for  the  purpose  of  ascertaining  whether 
or  no  the  list  were  imperfect ;  and  while  T  am 
upon  this  subject,  I  may  state  the  pleasure  with 
which  I  have  heard  fVom  all  hands  the  most 
complimentary  expressions  employed  towards 
my  right  hon.  friend  the  Recorder  of  Dublin, 
for  the  trouble  which  he  took,  and  for  the  im- 
partiality which  he  displayed  in  the  revision  of 
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the  list.      Now,  had  we  taken  the   opposite 
course— and  the  yerdict  of  the  Jury,  a  most  dis- 
criminating  yerdict,  d^tfly  establishes  the  fact 
—I  repeat,  that  had  we  tried  anj  of  those 
parties,  or  all  of  them,  for  attending  an  illegal 
meeting,  we  should  not  have  convicted  them. 
Look  at  the  verdict    The  first  coont  charged 
that  the  meetings  were  illegal  and  seditious,  and 
went  on  to  state  that  thej  were  held  and  assem- 
bled for  illegal  and  seditions  purposes.    Now 
the  jury  have  negatived  the  fact  that  the  meet- 
ings were  in  themselves  illegal  and  seditious, 
but  have  found  the  parties  wmty  of  attending 
them  for  iU^;al  purposes.    Nothmg  can  be  more 
intelligible.    It  is  not  for  me  to  contend  that  all 
those  meetings  were  illegaL    My  belief  is  that 
they  were  held  for  particular  purposes— to  in- 
tinudate  the  Government  and  to  force  the  Parlia- 
ment into  a  breach  of  national  faith ;  by  intimi- 
dation to  force  the  Legislature  to  take  a  course 
which  the  Legislature  without  such  intimidation 
was  not  prepared  to  take.    The  motive  in  the 
case  was  everything,  the  means  used  singly  and 
separately  might  not  have  been  ill^^  but  that 
was  no  proof  of  the  absence  of  an  imgal  motive ; 
and  this  was  exactly  the  opinion  of  the  jury. 
They  said  the  meetings  separated  peaceably  day 
by  day ;  any  one  of  £e  articles  taken  separately 
may  not  have  been  illegal,  but  they  do  show  a 
combined  purpose  to  effect  an  object   which 
thouffh  not  iUc^  in  itself,  yet  bpr  illegal  com- 
binadon  renders  the  parties  combmlng  amenable 
to  the  law.    Now,  the  noble  Lord  has  expended 
some  argument  against  the  law  of  conspiracy, 
and  has  compared  it  with  constructive  treason. 
I  need  not  remind  the  House  of  the  difference 
between  the  highest  capital  offences  and  mis- 
demeanours;   but  I  deny  that  there    is   any 
novelty  in  the  law  of  conspiracy.    Bven  if  there 
were  any  novelty,  I  contend  that  we  have  at 
present  to  contend  with  a  new  state  of  things. 
One  of  the  most  sagacious  of  living  men  drew 
my  attention  not  long  a^  to  a  saying  of  one  of 
the  most  profound  thmkers   that   ever   lived 
among  women.    The  Duke  of  WeUingt<m  culled 
my  attention  to  the  following  observations  in 
Madame  de  StaePs    History   of  the   French 
Revohdion:'^ 

**  In  these  days,"  says  Madame  de  Stael,  **  On 
conspire  toujours  sur  la  place  publique,  od 
plutdt,  on  ne  conspire  pas,  on  s'exdte  lee  uns 
les  autres.". 

In  these  days  leagues  meet  in  theatres. 
Demaj^ogues  spout  in  the  mariset-places ;  and 
conspirators  build  Conciliation  Halls  to  dissemi- 
nate sedition  among  the  multitute.  I  deny  tiiat 
the  law  of  conspiracy  is  new ;  but,  even  if  it 
were,  I  say  that  it  would  be  necessary  to  frame 
it,  to  meet  such  a  state  of  things  as  the  present. 
But  it  has  been  said,  "  Why,  when  you  deter- 
mined upon  proclaiming  the  meetings,  did  you 
act  as  you  did  in  proclaiming  the  meeting  at 
Olontarf  ? "  I  beg  your  attention  to  this. 
The  noble  Lord  said  the  produnation  was 
marked  with  so  much  neglif^ence  and  careless- 
ness that  it  endangered  the  hvee  of  the  people, 
and  he  then  passed  a  glowing  euloginm  upon 
the  exertion  which  Mr.  O'Ccntull  employed  to 
prevent  the  meeting.    I  concur  in  the  eulogium 
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so  passed.     The  noble  Lord  reminded  us  of 
Mr.  (yConneiPa  preaching  peace,  and  gave  him 
great  credit  for  opposing  Chartists  and  trades' 
unions.    Now,  I  do  not  wish  to  aggravate  the 
case  against  "MLt,  O'ConneU,  but  I  would  remind 
the  House  that  this  very  argument  was  urged  in 
his  defence  upon  his  tnal,  and  that  it  was  met 
by  the  Crown,  and  proved  by  the  Crown  to  be 
part  and  parcel  of  the  means  by  which  that  con- 
spiracy was  conducted.      If  any  one  meeting 
had  been  riotous,  if  the  peace  had  been  broken, 
the  effect  desired  by  its  leaders  would  not  have 
been  produced — the  slightest  infraction  of  the 
public   peace  would    Iwve   been   immediately 
checked  by  an  overwhelming  force,  and  would 
have  been  fiital  to  the  dedgn  of  conspiracy. 
Whilst  I  recollect,  I  will  also  touch  upon  another 
point  in  the  noble  Lord's  speech.  The  noble  Lord, 
m  more  than  one  paragraph  of  his  speech,  with 
a  great  deal  of  fornveness  and  a  great  deal  of 
the  most  amiable  charity,  praised  "Mr,  0*C<mndl 
very  much,  whilst  he  condemned  in    a  like 
degree  Lord  Lyndhuret,    Lord  Lyndhurat  may 
be  comforted,  when  the  noble  Lord  opposite 
abuses  him :  censure  falls  light  from  the  panegy- 
rist of  Mr.  0*ConneU,    Now,  sir,  I  stand  here 
the  colleague  of  Lord  Lyndhuret,    I  am  his 
friend.    I  am  astonished  that  the  noble  Lord 
should  have  thought  it  becoming  his  station  to 
have  spoken  of  the  Lord  Chanctuor  of  England 
in  the  terms  which  he  has  thought  proper  to 
use.    Away  with  all  high  aristocratic  notions  of 
noble   birUi   and   other   adventitious   circum- 
stances :  here  is  a  man  who  from  his   first 
entrance  into  public  life  has  risen  by  the  exer- 
tion of  pre-emment  talent :  watch  his  progress 
at  the  University,  watch  him  at  the  Bar.    In 
political  life,  it  is  true,  he  has  created  some 
enemies,  but  not  many  in  this  country,  where 
he  is  best  known ;  but  I  will  undertake  to  say, 
sir,  that  no  man  ever  adorned  the  judgment  seat 
with  judicial  functions  of  a  higher  order ;  his 
integrity  is  incorruptible,  his  ttdents  first-rate  ; 
and,  sir,  I  think  it  hard  that  a  man  who  has 
risen  to  pre-eminence  after   a   lon^  life,  by 
means  not  dishonourable,  should  in  his  absence 
be  taxed,  even  in  party  strife,  and  by  the  leader 
of  a  party,  in  a  way  so  severe  and  so  ui\)ust.    I 
am  confident  Lord  Lyndhuret  would  not  have 
spoken  of  any  political  opponent  in  his  absence 
in  any  such  terms.    But  is  this  all  that  is  un- 
generous ?    The  noble  Lord  has  not  only  re- 
minded you  of  certain  expressions  imputed  to 
my  noble  friend,  but  was  nirther  betrayed  into 
saykig  what  I  am  sure  he  cannot  mean  and 
must  wish  unsaid,  that  Lord  Lyndhurat,  not  for 
his  talent,  not  for  his  public  virtue,  not  for  his 
pre-eminence  in  his  profeision,  but  that  he  had 
been  selected  for  the  woolsack  by  the  right  hon. 
Baronet  at  the  head  of  the  (iovemment  on 
account  df  his  having  insulted  the  Irish  people. 
Perhaps  the  noble  Lord  was  excited.    I  am 
quite  sure  that  upon  more  calm  reflection,  these 
are  expressions  which  the  noble  Lord  would  not 
have  used.     But  to  come  to  the  fact  of  the  ex- 
pression attributed  to  Lord  Lyndhurat,   I  say 
that  Lord  Lyndhurat,  in  the  presence  of  the 
House  of  Lords,  who  heard  the  expressions — 
who  knew  precisely  what  fell  from  him — five  or 
six  days  afterwards  positively  denied  the  use 
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of  them  in  the  sense  in  which  they  had  been 
misrepresented.  I  say  he  positively  denied  their 
use  in  the  sense  which  was  applied  to  them. 
Lord  LyndhurU  himself,  in  the  explanation  to 
which  I  refer,  reminded  the  noble  V iscoont  then 
at  the  head  of  the  QoTemment  (Viscount 
Melbourne)  and  the  Prendent  of  the  Council, 
that  they  were  both  present  when  the  expres- 
sions were  used,  and  that  they  neither  com- 
mented on  nor  objected  to  them,  as  it  was  un- 
doubtedly their  duty  to  have  done  if  they  bad 
understood  them  to  ha?e  the  meaning  imputed 
to  them.  No  ;  it  was  not  till  a  false  gloss  had 
been  put  upon  them  elsewhere  that  any  com- 
ment or  explanation  was  required  or  made, 
^ow  I  will  past  from  this  subject,  which  I 
thou^t  it  my  duty  to  notice,  and  I  can  assure 
the  noble  Lord  that  the  pain  with  which  I  heard 
his  attack  upon  Lord  Lyndhurat  was  very  great, 
because  1  thought  it  an  attack  unworthy  of  a 
generous  adversary.  The  point  to  which  I  was 
adverting  when  I  was  led  away  by  these  con- 
siderations was  thejmputation  of  negligence  and 
carelessness  on  the  part  of  the  Government  with 
regard  to  the  proclamation  forbidding  the  meet- 
ing at  Clontarf.  The  requisition  for  the  meeting 
at  Clontarf  was  sent  to  me  upon  Thursday  the 
27th  of  September.  On  Saturday,  the  29th,  a 
proclamation  was  issued  by  the  Committee  of  a 
very  peculiar  character,  to  which  it  is  my  duty 
shortly  to  call  the  attention  of  the  House.  At 
that  moment  the  Lord  Lieutenant  of  Ireland 
was  absent  from  Ireland  on  account  of  his  health. 
My  noble  friend,  the  Secretary  for  Ireland,  sent 
to  me  a  copy  of  this  proclamation.  It  is  headed, 
"  Repeal  cavalry — Clontarf  meeting  —  muster 
and  march  of  the  mounted  Repeal  volunteers." 
It  would  be  tedious  were  I  to  read  the  whole 
proclamation,  but  all  the  expressions  used  in  it 
are  studiously  of  a  military  nature,  and  they  are 
intended  to  give  to  the  whole  assemblage  a 
martial  character.  In  former  meetings  there  had 
been  a  display  of  infantry.  Mr.  (yconnell  had 
boasted  that  his  infantry  was  superior  to  that 
which  the  Duke  of  Wellington  commanded  at 
Waterloo,  and  far  more  powerful  than  that 
which  Napoleon  led  to  Moscow.  But  this  was 
the  first  occasion  on  which  a  summons  was  issued 
for  the  assembling  of  cavalry.  I  will  not,  as  I 
have  said,  trouble  the  House  with  the  whole 
proclamation,  but  will  just  read  the  first  para- 
graph, which  will  show  the  nature  of  the  whole. 
**  Ist.  All  mounted  BepcAlers  from  the  city  or 
from  the  south  and  west  sides  of  the  county  to 
muster  on  the  open  ground,  Harcourt-street- 
fields,  on  Sunday,  the  8th  of  October,  at 
12  o'clock  at  noon,  and  form  into  troops,  each 
troop  to  consist  of  25  horsemen,  to  be  led  by 
one  officer  in  front,  followed  by  six  ranks,  four 
abreast,  half  distance,  each  bearing  a  wand  and 
cockade  distinguishing  the  number  of  his  re- 
spective troop." 

It  was  conceived  by  my  noble  friend  that  this 
was  a  new  and  pectdiar  proclamation;  and  it 
will  now  be  necessary  for  me  to  call  the  atten- 
tion of  the  House  to  the  progress  of  events  in 
Ireland  about  that  time.  Several  immense  mul- 
titudinous meetings  hadlieen  held  in  different 
parts  of  Ireland,  and  the  violence  of  the  lan- 
guage had  increased  as  the    multitudes   aug- 


mented. There  had  been  the  meeting  at  Tara, 
and  the  crowning  at  Mullaghmast,  attended 
with  the  peculiar  circumstances  of  banners  and 
martial  order  which  distinguish  all  the  meetings. 
Large  contributions  had  been  received  from 
foreign  countries;  a  tax,  amounting  in  one 
week,  I  believe,  to  8,000?.,  had  been  levied  upon 
the  Irish  people;  there  was  impending  the 
meeting  in  Conciliation  Hall  of  300  representa- 
tives, who  were  to  assume  the  character  of  an 
Irish  Parliament ;  and  then,  at  last,  came  this 
proclamation  of  a  military  character.  It  it 
asserted,  and  I  think  the  noble  Lord  rather 
confirmed  the  statement,  that  this  was  to  have 
been  the  last  meeting.  Let  me  negative  that 
assertion.  I  have  the  words  of  Mr.  O*  Connelly 
used  by  him  at  Mullaghmast  on  the  1st  of  Oc- 
tober, to  contradict  it.    He  said  : 

"He  would  not  have  met  them  at  Mullagh- 
mast again,  but  for  the  purpose  of  showing  the 
completeness  of  their  position  and  expectationa. 
He  had  arranged  six  or  seven  meetings  more, 
and  by  the  time  they  were  held,  he  thought  the 
Ministry  would  be  shown  that  their  do-nothing 
policy  would  not  remedy  the  grievances  of 
Ireland." 

The  meeting  at  Clontarf,  therefore,  was  not 
to  be  the  last,  but  in  calling  that  meeting  one 
of  an  additional  series,  this  proclamation  of  a 
military  character  was  issued;  and  as  I  have 
stated  to  the  House,  I  received  it  in  London  on 
the  1st  or  2nd  of  October.  I  summoned  the 
Lord  Lieutenant  and  the  Lord  Ckancdlor  of 
Ireland  and  the  Law  Officers  of  the  Crown  to  a 
meeting  on  the  day  that  I  received  this  commu- 
nication. It  was  on  Sunday,  I  think,  that  I 
received  it,  and  I  summoned  the  meeting  for  the 
following  day.  We  met,  we  deliberated.  Now, 
that  proclamation  had  issued  fh>m  the  Cora 
Exchange,  whether  with  or  without  the  know- 
ledge of  Mr.  O^Conndl  does  not  appear ;  but  it 
became  the  subject  of  consideration  in  the 
Association  on  the  Monday,  and  then  the 
question  was  discussed  whether  or  not  the 
military  terms  should  be  withdrawn.  Altera- 
tions were  made,  though  they  were  not  wholly 
withdrawn,  and  a  second  proclamation  was 
issued.  For  the  word  *'  troops  "  "  groups'*  waa 
substituted.  But  several  terms  were  retained, 
and  in  substance  the  proclamation  was  identi- 
cally the  same.  A  meeting  was  to  assemble  in 
the  heart  of  Dublin  in  mid- day,  and  for  the  pur- 
pose of  demonstration  to  march  under  the  Castle 
wall.  [Mr.  Wallace:  "Will  the  right  hon, 
gentleman  read  the  second  proclamation."]  Yes. 
It  is  dated,  "  Sunday,  October  8,  1843*^;  the 
summons  to  appear  mounted  upon  Conquer-hill 
was  omitted. 

"The  committee  for  this  great  national 
demonstration,  being  apprised  of  the  intention 
of  many  Bepealers  to  appear  mounted  at  Clon- 
tarf, recommend  the  following  rules  to  be  ob- 
served for  the  regulation  of  the  cavalcade  : — 
1.  All  mounted  Bepealers  of  the  city  or  from 
the  south  and  west  sides  of  the  county  to  muster 
on  the  open  ground,  Harcourt-street-fields,  on 
Sunday,  the  8th  of  October  instant,  at  12  o'clock 
at  noon,  and  form  into  groups  "  (not  troops)  ; 
"  each  group  to  consist  of  25  horsemen,  to  be 
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kept  in  order  by" — the  words  "officer"  and 
««  half  distance  "  are  omitted — "  some  one  or  two 
in  front,  followed  by  six  ranks,  four  abreast, 
each  bearing  a  wand." 

The  military  character  even  of  this  second 
proclamation  is  quite  transparent.  It  became 
necessary  for  Her  Majesty's  Goyemment,  aided 
by  the  Lord  Lieutenant  of  Ireland,  the  Lord 
Chancellor  of  Ireland,  and  the  Law  Officers  of 
the  Grown,  to  consider  whether  this  second  pro- 
clamation had  altered  the  case.  We  deliberated, 
and  on  the  Wednesday  morning  it  was  considered 
necessa^  that  the  Lord  Lieutenant  and  the 
Lord  Chancellor  shonld  repair  forthwith  to 
Dublin.  Her  Majesty's  Government  did  not 
give  a  peremptory  order  that  this  meeting  shonld 
be  proclaimed,  because  circumstances  might 
vary;  but  the  authorities  had  a  discretion  to 
consider  the  facts  on  their  arrival  in  Dublin,  and 
to  decide  according  to  certain  fixed  instructions 
which  were  laid  down.  The  Lord  Lieutenant 
and  the  Lord  Chancellor  arrived  in  Dublin  on 
Friday,  having  left  London  on  Thursday  morn- 
ing. On  the  Friday  they  immediately  summoned 
a  Council  and  deliberated  on  the  facts,  and  they 
determined  to  proclaim  the  meeting ;  but  they 
had  to  weigh  well  every  word  of  their  procla- 
mation, to  put  it  into  form,  to  pass  it  through 
the  Hanaper  Office,  and  to  have  the  greal  seal 
of  Ireland  affixed.  The  whole  of  this  was  done 
between  Friday  at  noon  and  Saturday  at  noon. 
The  proclamation  was  instantly  made  as  public 
as  possible,  and  was  posted  upwards  of  thirty 
miles  round  Dublin  on  Saturday  evening.    It 


was  a  meeting,  be  it  remembered,  for  the  dis- 
tricts and  the  immediate  vicinity  and  neigh- 
bourhood of  Dublin,  and  the  proclamation  could 
be  known  therefore  by  four  o'clock  on  Saturday 
aftemon  in  Dublin  and  its  immediate  vicinity. 
Now,  admitting  the  full  value  of  Mr.  O^ConnelVa 
exertions  in  preventing  the  meeting,  I  am 
happy  to  say  that  it  did  not  take  place,  and 
that  nobody  was  injured,  no  mischief  was  done 
to  life  or  property,  and  no  evil  consequence  of 
any  kind  ensued.  I  have  dwelt  as  shortly  as 
the  justice  of  the  case  would  admit  on  all  the 
circumstances  connected  with  this  proclamation, 
because  I  feel  convinced  that  a  simple  narration 
of  the  facts  is  the  very  surest  mode  of  meeting 
misrepresentation.  Having  now  trespassed  upon 
the  patience  of  the  House  for  a  considerable 
time,  I  shall  omit  some  topics,  which,  if  it  were 
earlier  in  the  evening,  I  should  be  disposed  to 
discuss.  But  I  am  asked—What  is  the  benefit  of 
the  course  we  have  adopted  ?  I  will  tell  the 
noble  Lord  and  the  House.  Already  very  im- 
portant benefits  have  been  gained  ;  for^  the  last 
three  months  there  has  been  comparative  peace 
in  Ireland.  With  returning  tranquillity  there 
has  been  a  revival  of  industry  and  more  exten- 
sive employment.  But  is  that  all  ?  I  do  con- 
ceive an  immense  object  has  been  effected  by 
proving  that  without  any  extraordinary  powers, 
either  asked  or  granted,  trial  by  jury,  and  the 
law  as  administered  in  Ireland,  by  an  unanimous 
Court,  have  been  triumphant  over  a  most  dan- 
gerous conspiracy.  That  is  my  short  answer  to 
the  question,  What  is  the  benefit  of  the  trial  ? 
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the  Association,  August  25    -     150 

Mullaghmast,  October  8      174,  636 

reports  on  Arbitration  Scheme    237,  239 

Fitzgibbon  in  defence  of     -  -     368 

BABON  OF  THE  EX- 
CHEQUEB)— Counsel  for  the 
Crown  -  -  -  -        12 

—  reply  for  the  Crown  -  -     646 

GBEY  (LOBD)— Speech  on  the  Union 

cited     -  -  -        607,626 

GTTBNEYi  B. — Answer  to  the  questions 

put  to  the  judges  -  -     814 


HATCHELL  (JOHN),  aCCAFTEB- 
WABBS  A.G.)-Counsel  for  T. 
M.  Bay.  Speedi  for  the  defence 


366 


HENN  (JONATHAN)  dC-Goun 
sel  for  Thomas  Steele.  Speech 
for  the  defence  -  -  - 


461 


HILL  (K.  D.)  dC—One  of  the  coun- 
sel for  the  plaintiffii  in  error  740,766 

HOLMES   (BOBEBT)— One  of  the 

counsel  for  the  Grown  -  -       12 

HOLBOTD,  J.— humming  up  in  Red- 
ford  V.  Birley  cited      -  -        93 

HUGHES    (MANUS)'-Witness    for 

the  Grown  -  -    263 

JACKSON  (JOHN)— Witness  for  the 

Grown  -  -  -  -      ^12 

JOHNSTON  (JAlIES)-WitneB8  for 

the  Grown         -  -  -     347 

JOLLY     (JOHN)— Witness    for    the 

Grown  -  -  -  -     264 

EELL7  (FITZB07)  0.0.  (AFTEBr 
WABDS  C.B.)— One  of  the 
counsel  for  the  plaintifis  in 
error     -  .  -      '740,763 

HEMMIS  (WILLIAlD-GrownSoU. 
citor.  Affidavit  respecting  the 
omission  of  names  from  the 
juty  lists  ... 

EILHENNT—Bepeal  meeting  at 

LEAHY  (DAVID)— One  of  the  coun- 
sel for  the  plaintiffs  in  error  in 
the  House  of  Lords 

—  author  of  a  "  Beview  of  the  Princi- 
pal Facts,  &c." - 

*—  edits  Lord  Denman's  judgment 

LENEHAN    (PATBICE)— Witiiess 
^  for  the  (>own  ... 

USKOBE— Bepeal  meeting  at 
LONGFOBD— Bepeal  meeting  and  din- 
ner at    -    120,247,260, 297, 626 

LYNDHUBST      (LOBD),     L.a- 

Opinion  agamst  reversing  judg- 
ment    -  .  .  . 
«— remarks    as  to  Lay  Peers  voting 

on  judicial  questions     -  -     912 

KACDONOGH  (FBANCIS),  aC- 

One  of  the  counsel  for  the  tra- 
versers.   Speech  in  defence  of 
.  Bichard  Barrett 

MAGBATH  (GEOBGE)  —  Affidavit 
regarding  omission  of  names 
from  the  jury  panels     -  -     932 

MAGUIBE  ( JOHN)'-Witness  for  the 

Grown  -  -  -  -     260 

HAHONY  (PEIBCE)— SoUdtor  to 
the  traversers.  Affidavit  re- 
specting the  omission  of  names 
from  the  jury  panel 

MALLOW— -Monster  meeting  at  -    126,254, 

297,426 

KABTLEY    (HENBY),   aC— One 

of  the  oonnsd  fbr  the  Crown 

m  Meg.  Y.  O'Connell    -  -       18 
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260 
163 
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M'CANN  (J0HN)-Witne8« 

Crown  -  -  -  -    264 

K'CABTHT  (ALEXAKDEB)— One 

of  the  counsel  for  the  traversers       12 

HAULE,  J. — ^Answer  to  the  questions 

put  to  the  judges  -  .     803 

KONAHANC  JAMES  HENBY),aC. 
(AFTEBWABDS  CHIEF 
/USTICE  OP  C.P.)— One  of 
the  counsel  for  the  traversers  -        12 

KOOBE  (BICHABD).  aC.  (AFTEB- 
WABDS JUSTICE  OF  aB.) 

— Counsel  for  the  Rev.  Thos. 
Tiemey.  Speech  for  the  de- 
fence   -  -  -  -     352 

MOB0AN  (WILLIAM)— Witness  for 

the  defence       ...     542 

MULLAGHMAST— Monster  meeting 

at  -   165,187,206,273,632,636 
MULUKGAB— Repeal  meeting  at  117,  624 

MUBPHY  (SEBJEANT)~One  of 
the  counsel  for  the  plaintiffs  in 
error  in  the  House  of  Lords      - 


Index  of  Proper  Ncuniea, 

for  the 


[974 


740 


NAPIEB  (JOSEPH)  (AFTEB 
WABDS  LOBD  CHAN- 
CELLOB  OF  IBELAND)- 

One  of    tbe    counsel     for    the 


Crown 


12,740 


O'CALLAGHAN   (JOHN  OOBKE- 

LIUS)— Author  of  the  Green 
Book.  Letter  explanatory  of 
the  new  card  for  memhers  of 
the  Repeal  Association 

O'CONNELL  (DANIEL),  M.P.~One 
of  the  traversers 

speech  for  the  defence 

—  Trim,  March  19       - 

Cork,  May  21 

Longford,  May  28 

Drogheda,  June  3  - 

Kilkenny,  June  8    - 

Mallow,  June  11- 

— ~  Dundalk,  June  29   - 

Donnyhrook,  July  8 

Repeal  Association,  July  4 

Tuam,  July  24 

Baltinglass,  August  6 

Tara,  August  15    -  146,147,627 

Repeal  Association,  August  26       -     153 

September  4   •      156 


-  478 

-  110 

-  120 
121,  625 

-  123 

-  124 
126,  626 

-  128 

-  131 

-  134 

-  136 
■    138 


Loughrea,  September  10 

Clifden,  September  17 

Lismore,  September  24 

Mullaghmast,  October  1 


-  168 
-       160, 629 

-  161 
165,173,206, 

63sf 

•  speech  against  the  Union,  1810      -     322 
-  sentence  on  -  •  .     723 

.  release        -  -  .  .  ^l^ 

'  See  Repeal  Association. 


O'EAOAir  (THOMAS)  (APTEBr 
WABDS  LOBD  CHAN- 
CELLOB  OP  IBELAKD)— 

One  of  the  counsel  for  the  tra- 
versers -  -  -  -       12 
O'HEA  (JAMES)— One  of  the  coun- 
sel for  the  traversers     -            -       12 

OOiOGHLEN  (SIB  COLEMAN  M.), 
BABT.— One  of  the  counsel 
for  the  traversers         -  12, 740 

OYEBDEN     (CHABLES) -Witness 

for  the  Crown  -  -  -     ^QQ 

PABEEjB^CAPTEBWABDS  LOBD 
WENSLETDALE)— Answer 

to  questions  put  to  the  judges  - 

PATIESON,  J.— Answer  to  questions 
put  to  the  judges 

PEACOCK  (BABNES)  (APTEB- 
WABDS  MEMBEB  OP- 
JUDICI^  COMMITTEE) 

— One  of  the  counsel  for   the 

plainti&  in  error  in  the  House 

of  Lords  ... 

his  argument  -  -  - 

PEEL  (SIB  BOBEBT)— On  the  Re- 

peal  of  the  Union,  Maj  9, 1843 

117,410 
PENNEPATHEB,  L.C.J.— Presiding 

judge  at  the  trial 
charge  to  the  jury  -  -  -     591 

allusion    to    counsel  for   the 

traversers  -  -  -     gjy 

motion  for  new  trial  for  al- 
leged misdirections       670  ^  seq. 


797 


740 
761 


Lord  John  RusseU  on 

PEBBDr  (JOHN)-One  of  the  coun- 
sel  for  the  traversers    - 

PEBBIN,  J.-One  of  the  judges  at  the 
trial      -  -  .  - 

—  Dissenting  judgment  on  application 

for  names  of  witnesses  - 

caption       -  -  .  . 

challenge  to  the  array 

—  motion  for  a  new  trial 

PEBB7  (JAMES)  -Witness  for  the 
defence  -  -  . 

PIOOT  (BIGHT  HONOUBABLE 
DAVID),  aC.  (APTEB- 
WABDS  L.CB.)— One  of  the 
counsel  for  the  traversers 


PITT 


(WILLIAM)— Speech  on  the 
Union  cited       ... 


961 


12 


61 

36 

81 

673 

633 


12 
503 


PLUNEET    (LOBD)— Speeches    on 

the  Union  cited  -  .     595 

POWEB   (BICHABD),  P.P.— Letter 

on  the  duty  of  a  soldier         I54,  588 


aUEEN'S  SPEECH  OK  THE  BE- 
FEAL  OF  THE  XTKIOH, 
AUGUST  26, 1843  -         - 


162 
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RAY  (THOMAS  MATHEW)  (Mg- 
RETAEY  TO  THE  RE- 
PEAL    ASSOCIATIOH)- 

One  of  the  traversers.    Speech 
at  the  Mullaghmast  dinner 
Hatchell  in  defence  of         - 


iTidex  of  Proper  Names. 

TARA— Monster  meeting  at 
Witness 


636 
355 


ROBINSON  (JOHN)— Witness  for  the 
Crown  -  -  -  - 

ROLPE,  B.  (AFTERWARDS  LORD 
CRANWORTH,  L.O-Sum- 

minj   up    in  Beg.  v.    Feargus 
O*  Connor  referred  to    - 

ROOEE,  J.— Charge  in  Rex.  ▼.  Red- 
head alias  Yorke  cited  - 

ROSCOMCON— Repeal  meeting  at      - 

ROSS  (CHARLES)— Witness  for  the 
Crown  -  -  -  - 

RUSSELL  (LORD  J0HN)-On  the 
Repeal  of  the  Union,  1833 

on  the  (VConnell  trial 


.    272 


92 
148 

195 

99 
947 

527 
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SAURIN— Speech  on  the  Union  cited 
SCOTT  (SIR  WALTER)-Hi8  "Life 

of  Swift"  quoted  by  Sheil 

SHAW  (RIGHT  HONOURABM 
FREDERICK),  ILP.  (RE- 
CORDER OP  DUBLIN)— 

Statement  in  House  of  Com- 
mons as  to  the  omission  of 
names  from  the  jury  list 

SHEIL  (THE  RIGHT  HONOTO- 
ABLE  RICHARD  LALOR), 

0,(3.— Counsel  for  John  O'Con- 
nell.  Speech  for  the  defence  - 
SMITH  (J.  W.)— One  of  the  counsel 
for  the  plaintiffs  in  error  in  the 
House  of  Lords 

SMITH  (THE  RIGHT  HONOUR- 
ABLE  THOMAS  BERRY 
CUSACKE)  (AFTER- 

WARDS MASTER  OF  THE 

ROLLS)— Attorney  General 
for  Ireland.  Counsel  for  the 
Crown  -  -  -  - 

— -  opening  speech  for  the  Crown 

challenges    Fitzgibbon  to    fight  a 

duel      -  -  -  - 

argument  in  the  House  of  hords    - 

SMYLY  (JOHN  GE0RGE)-One  of 

the  counsel  for  the  Crown        12,  740 

STEELE  (THOMAS)— One  of  the 
traversers.  Speech  at  the  As- 
sociation, October  3      - 

—  Henn  in  defence  of  -  - 

STEWART   (JOHN   SIMPSON)— 

Witness  for  the  Crown 
STRADBROKE    (EARL    OF)— Re- 
marks as  to  Lay  Peers  voting  on 
judicial  questions 

SUGDEN  (SIR  EDWAJM)),  L.C.,  Ir. 
(AFTERWARDS  LORD  ST. 

LEONARDS)— Dismissal  of 
magistrates  attending  Repeal 
meetings  -  >         427,948 


-    308 


-    936 


302 


740 


12 
88 


TAYLOR  (JOB) 

Crown  -  -  -  - 

TENDERDEN  (LORD)  —  Judgment 
in  Redford  v.  Birley  cited 

THESIGER  (SIR  .FREDmCg, 
S.a  (AFTERWAMW 

LORD  CHELMSFORD)  L.C. 

— One  of  the  connsel  for  |he 

Crown  in  the  House  of  Xiords  - 

THOMPSON  (WILLIAM)— Witness 

for  the  Crown  -  -  - 

TIERNEY  (REV.  THOS.)— One  of 

the  traversers.  Speech  at  the 
Repeal  Association  meeting, 
OctoherS  -  -  • 

Moore  in  defence  of  -  - 

AolU  prosequi  entered  in  regard  to 

TOMB  (GEORGE)  aC— One  of  the 

counsel  for  the  Crown  - 
TRIM— Repeal  meeting  at 
TULLAMORE— Repeal  meeting  at 


264 
94 

740 
267 


176 
352 
717 

12 
110 
135, 


ng  ai     -    LOO* 
243,246,63^ 
TWISS  (HENRY)- Witness  for  the 
(Jrown  -  -  -  - 

TYLER  (ROBERT)  SON  OF  PRE- 
SIDENT OF  U.SA--Repeal 

speech  at  Washington  - 

TYRRELL   (THE    REV.  PETER 

JAMES)— One  of  the  traver- 
sers }  dies  before  trial  - 


-    260 


108 


775 


191 
461 

243 
912 


VERNON  (CHARLES)— Witness  for 
the  Crown        -  -  - 

VERULAM  (EARL  OF)— Remark 
as  to  Lay  Peers  voting  on  judi- 
cial questions    -  -  - 


284 


913 


740 


WADDINGTON— One  of  the  counsel 
for  the  Crown  in  the  Home  of 
Lords  -  -  -  - 

WAIiEJ!R  (JAMES)— Witness  for  the 
Crown  -  -  -  - 

WARREN  (MOT^I^ISS^^ 
SECOND  SERJEANT-One 

of  the  counsel  for  the  Crown    - 
WHARNCLIFFE   (LORD)— Speech 
as  to  Lay  Peers  voting  on  judi- 
cial questions    -  -  - 

WHITESIDE  ( JAMES\  0.0.  (AF- 
TERWARDS lLC.J.)-One 
of  the  counsel  for  the  traversers 

speech  in  defence  of  Charles  Qavan 

Dufly    .  -  -  - 

WILDE  (SIR  THOMAS),  0.0. 
(AFTERWARDS  LORD 
TRURO,  L.C.)-One  of  the 
counsel  for  the  plaintiffs  in 
error     -  -  -         740,742 
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INDEX    OF    SUBJECTS. 


ABSENCE  OF  JUDGE— See  Tbial 

AT  Bab 
ACftXTITTAL— Entry    on    record    of 

partial  -  -  -  -     795 

ACT  OF  UHIOK  524, 601  p(usim. 

ADVOCATE—Crampton,    J.,    on    the 

office  of  an  advocate  -  -  702 
Cockburn,  C.  J.,  at  the  Berryer 

dinner  -  -  -  .  ^Q^ 

ATTOBNET  OENEBAL— liight  of 

reply         -  -  .  . 

in  the  House  of  Ix)rd8        -  -     741 

in  Ireland    -  -  -  -       32 


•  resolution  of  the   English  judges, 
December  1884 


Sn 

728,862 
-729n 


BAIL— In  error  refused 

law  altered  -  -  - 

CATHOLIC    ASSOCIATION  -  Re- 
ferred to  -  -  -     331 

CHALLENGE  TO  THE  ABBAT— 
See  JuBT. 

CONSPIRACY— Counts  charging  con- 
spiracies— (I)  to  excite  discontent 
and  disaffection,  (2)  to  excite  the 
Irish  against  the  English,  (3)  to 
excite  discontent  and  disaffection 
in  the  army,  (4)  to  diminish  con- 
fidence in  the  administration  of 
the  law,  (5)  by  means  of  seditious 
speeches  at  meetings  and  seditious 
publications  to  intimidate  Par- 
liament— are  good  10,  777  «'  ««9- 

•^—  A  count  charging  a  conspiracy  to 
call  large  meetings  for  the  purpose 
of  obtaining  changes  in  the  law 
by  intimidation  and  the  exhibition 
and  demonstration  of  great  phy- 
sical force  is  bad  for  uncertainty   2,  779 

On  a  count  charging  a  conspiracy 

to  effect  five  illegal  objects,  a  find- 
ing that  some  of  the  defendants 
conspired  to  effect  all  the  illegal 
objects,  and  that  others  conspired 
to  effect  some  of  the  illegal  objects, 
is  bad         ...  2,  780 

See  Evidence. 

OONTINnANCES 

—  abolished    - 


763,791 
-  79I11 


EVIDENCE  —  Ccmspiracy,  —  Publi- 
cations  in  furtherance   of   the 
conspiracy  by  one  conspirator 
evidence  against  others         678,  699, 
706, 710 

^Inscriptions  on  an  arch  near  a  meeting 

73181. 


278 


634 


EVIDENCE— «<m*m««rf. 

charged  as  an  overt  act  of  the 
conspiracy,  and  ballads  hawked 
about  at  such  meeting  admissible 
in  evidence        -  -  - 

—  Expressions  used  within  an   hour 

after  such  meeting  about  half  a 
mile  from  the  platform  by  persons 
not  proved  to  have  taken  part  in 
the  meeting  inadmissible  -     243 

Documents  not  laid  as  overt  acts  or 

mentioned  in  the  bill  of  par- 
ticulars admissible  as  evidence 
of  overt  acts  -  -  221,228 

On  a  charge  of  conspiracy  to  with- 
draw business  from  tibe  Courts 
and  bring  them  into  contempt, 
the  Arbitration  Rules  of  the 
Society  of  Friends  held  admis- 
sible to  negative  the  alleged 
criminal  intent  -  -  . 

— ^  Official   communications  privileged 

Newspaper,    proof   of    ownership, 

6  &  7  WiU.  4.  c.  76,  ss.  6, 8.    284, 678 

An  article  in  a  newspaper  having 

been  read  by  tho  Crown  as 
evidence  of  conspiracy  the  de- 
fence may  qualify  it  by  reading 
another  article  in  the  same 
paper    -  -  -   %       -      289 

GBAND  JUBY— Swearing  witnesses 

before,  in  Q.  B.,  Ireland     -    48,793 

HOUSE  OF  LOBDS— Discussion  ^&  to 

Lay  Peers  voting  on  judicial 
questions  -  -        911, 913ll 

See  Attobney  Genebal. 

INDICTMENT— A  general  judgment 
on  an  indictment  containing  good 
and  bad  counts  is  bad    -  2,  777  «^  ^9> 

effect  of  bad  finding  on  a  good  count     787 

copy  under  60  Geo.  may  be  com- 
pared with  original — does  not 
include  captions  or  names  of 
witnesses  on  back  of  bill   -        24,  28 

names  of  witnes}«es  on  back  of,  not 

given  in  Ireland  -  -        66 
English  practice     -            -  -        61 

JUDGMENT— /f^vo^irancM.— 

Whether  a  judgment  ordering 
the  defendant  to  enter  into  recog- 
nizances for  th^  space  of  seven 
years  next  ensuing  the  ac- 
knowledgment thereof  is  good 
-Qttirre  -  -         792, 900 
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JTJROB — Sworn  by  wrong  name     -    86,  673 

JURY — Revision  of  Dublin  Jury  Lists 

for  1844.    Omission  of  names 

of  persons  found   qualified  to 

serve  as  special  jurors  -  -        64 

^— -  striking  and  redaction  of  the  special 

jury       -  -  -  -       66 

motion  to  quash  the  panel  -  •        65 

— ~  Challenge  to  the  Array       -  -        69 

judgment  of  Court  of  Queen's  Bench 

on  demurrer     -  -  -        78 

judgment    of   Court    of    Queen's 

Bench  refusing  new  trial        674,  687 

answer    of    the    judges    to    ques- 

tion by  the  Hoase  of  Lords      -     789 

opinions  of  the  law  lords  843,  859, 

862,  889, 901 

additional    observations  of    Lord 

Denman  -  -  -     918 

affidavit    as    to    facts    respectiiu^ 

omission  of  names.  Appendix  B.     927 
separatimof         -    137,138,653,674 


MONSTER  INDICTMBNT 
MONSTER  MEETINGS. 

See  O'CoNNELL. 


15n 


legality  of 


608, 724-5,  779 


NATIONAL      CAP  —  Presented      to 

O'Connelt         -  -       189,  914n 

PLEA  IN  ABATEMENT— Must  be 

pleaded  with  precise  and  exact 
strictness  -  3,  40,  45,  787 


RECOGNIZANCES. 

See  JUDGMBNT. 

REPEAL  ASSOCIATION  -  Loyal 

National  Repeal  Association  101,  612 

meetings  of   -    107,149,150,153,156, 

159,  165,  175,  183, 189, 198,  205 

213 

— —  its  legality  questioned  -  -      691 

REPEAL  DOCUMENTS— "  Address 
to  the  People  of  the  British 
Empire"  -  -  -      198 

"  Instructions  for  the  appointment 

of  Repeal  Warders  and  Collec- 
tors of  the  Repeal  Fund,  their 
Duties,  &c."     -  -  -     223 

"  Letter  of  the  Secretary  of  the  L^l 

National  Repeal  Association 
explanatory  of  the  new  card  for 
memberi?,  by  the  author  of  *  The 
Green  Book,'  printed  for  circu- 
lation by  order  of  the  committee 
of  the  Association "       -  -     229 

^— —  "  Plan  for  the  renewed  action  of  the 

Irish  Parliament "         -  -     234 


REPl^^ATi  DOCUMENTS— *o«''«««rf- 

"  Rules  to  be  observed  by  arbitra- 
tors in  districts  whereof  the 
people  may  choobe  to  submit 
their  disputes  to  arbitration 

"  Report  of  the  Sub-Committee  ap 

pointed  on  the  17  th  day  of 
August,  1848,  to  coubider  and 
report  on  the  adoption  of  a 
general  system  of  arbitration 
throughout  the  country  " 

form  of  proclamation 

form  of  testimonial  -  -  - 

reports  of  Repeal  Association 

RIGHT  OP  REPLY. 

See  Attornbt  Gsnkral. 


-    237 


-  205 

-  206 
539,542 


STATUTES  REFERRED  TO:— 

33  Bdw.  l.—Ordin.  de  Ctmsp,      361,  742 
18  Bliz.  c.  U.—Nisi  prius,  Middle- 
sex       -  -  -  -     756 

21  Jae.  I.e.  13.— Jeo/oi/s    -  -     756 
7  &  b  Will.  3.  c.  S.^Trials  for  high 

treason  24,  2S,  29,  34,  37,  40,  57 
7  Anne  c.  2 1 .  s.  1 1  —  Treason^  Judge^ 

Jury,  Witness-  -      29,  37,  40 

6  Geo.  1.  c.  5.  -  Dependency  of  Ire- 

land  on  Great  Britain     -     103,  433, 

585IL 

5  Geo.  3.  c.  2l.~-Treason  {Ireland)  37,  40 

22  Geo.  3.  c.  b3.— Repeal  of  the  Act 

for  securing  dependency  of  Ire- 
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